Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


M« 


THE 


American  Decisions 


OOKTAIKlJitt  THS 


TASKS  OP  GENERAL  VALUE  AND  AUTHORITT 


The  Courts  of  the  Several  States 


nOM   THB   KARLUST   I8SUB   OP   THB   8TATB   RBrOinV^.TO 


THK  TBAJl  18G9;    ':.   ' 


Bt  a.  c.  fbeeman. 

LAV,  AVD  Aonoa  or  **tBBAnia 


Vol.  LXVIII. 


SAN  FBANCISOOl 

BANCROFT-WHITNEY    00. 

Ii*.W  FPBIiIHHBBB  AND  lAW  BOOKBBIXERa, 

1886. 


f  ?^769 


jl^  291941 


•  •   * 


•  •     • 
•    •    •. 
•  -  «    ■ 
•       •  • 


•  •  •  • 


ll  tk«  OIBm  of  the  UbrarUn  of  CongrMs,  at  Waihlaglo^ 


American  Decisions- 


VOL.  UBHOL 


The  CMOO  re-reported  in  this  Volmne  will  be  foandl 
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v»  In  pttMAhcaM,  and  the  numlwr  of  tb«  AoMrtoui  DmWom  Ia  wkloh  tlH9 
ar*  re  reported  le  In  heevy-feoed  letter. 


Alabama-^]  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.')  20,  21] 

(I  Stew.&  P.)  21;  (1,  2.  3  Stew.  &  P.)  23;  (4,  5  Stew.  &  P. )  24;  (5Stew. 

k  P.,  uid  1  Porter)  26;  (1,  2  Porter)  27;  (3, 4  Porter)  29;  (4,  5, 6  Porter) 

aO;  (6,  7  Porter)  31;  (8,  9  Porter)  33;  (I)  34,  35;  (2,  3)  36;  (3,  4)  37; 

(4,  6)  39;  (6,  7)  41;  (7,  8)  42;   (9.  10)  44;   (11,  12)  46;   (13.  14.  15)  48; 

(16,  16)  50;  (17,  IS)  52;  (18,  19)  54;  (20, 21)  56;  (22, 23)  58;  (24,  25)  60; 

(26,  27)  62;  (15.  16)  63;  (28,  29)  65;  (29,  30.  31)  6a 
Akahsa8-(1,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56;  (18, 

14)  58;  (14,  15)  60;  (17,  18)  65;  (18,  19)  68. 
Cazjvorkia— (1)  52,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65;  (7,  8)  6a 
CoNVScnouT— (Kirby,  and  1,  2  Boot)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4| 

(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20, 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35; 

(14)  36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65; 

(26.  26)  68. 
DiLAWAU— (1  Harr.)  23,  25,  26,  27;   (2  Harr.)  29,  30,  31,  33;  (4  Harr.) 

42.  44;  (5  Harr.)  48,  60;  (1  Honit.)  63^  6a 
FU>BII>A--(1)  44,  46;  (2)  48^  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63,  65| 

(7)  ea 

Gbokoia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4.  5)  48;  (6.  7)  50;  (8,  9) 

52;  (9,  10)  54;  (11,  12)  56;  (12,  13,  14)  58;  (15,  16)  60;  (17.  18,  19)  63; 

(19,  20)  65;  (21,  22,  23)  6a 
iLUNOis— (Breese)  2;  (1  Scam.)  25,  26,  27,  28,  29,  30.  32,  33;   (2  Soam  ) 

33^  35;   (3  Scam.)  36;   (3,  4  Scam.)  38;   (4  Scam.)  39;    (1  GLlm.)  41; 

(20i]in.)43;  (3Qilm.)44;  (4GUm.)46;  (5Gilm.)  43.  50;  (11)  CO;  (H. 

12)52;  (12,13)54;  (13,14)56;  (14,16)58;  (15^60.  ;:G;G1;  (16.17)63 

(17,  18)  65s  (18,  19)  68. 
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If  Schedule. 

ItaiAXA-<lBlaokf.)12;  (2Elaokf.)  18, 20^  21;  (3Bbokf.)2S,  26;  (iBbwkl) 

28,  29,  30,  32;  (5  BUokf.)  32.  33,  35,  36;  (6  Blaokf.)  86,  38,  39; 

(7  Blaokf.)  39, 41,  43;  (8  Blaokf.)  44,  46;  (1)  48,  50;  (2)  52;  (2, 3)  54; 

(3)  56;  (4)  58;  (5,  6)  61;  (5,  7)  63;  (7,  8)  65;  (9,  10)  6a 
lowA-KMorru)  39,  41.  43;  (1  G.  Greene)  46,  48,  50;  (2  G.  Greene)  52; 

(3  G.  Greene)  54,  56;  (4  G.  Gteene)  61;  (1,  2)  63;  (2)  65;  (3,  4)  66; 

(4,  6)  6a 

Kbhtuokt— (1  BuMd)  2;  (Hudln)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Menh.)  10;  (2  A.  K.  Menb.,  and  litt.  SeL  Gas.)  12; 
(3  A.  K.  Marab.,  and  1,  2  litt.)  13;  (3,  4  Litt.)  14;  (1,  2  Men.,  and  5 
Uti.)  15;  (3,  4  Men.)  16;  (5,  6  Mon.)  17;  (7  Men.)  18;  (1,  2,  3  J.  J. 
Manh.)  19;  (3,  4,  5  J.  J.  Mardi.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsb.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29| 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7.  8  a 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52^ 
(12  B.  Mon.)  54;  (13 B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  15  B.  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  B.  Mon.)  Sa 

LouiBZANA— (1>  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (5,  6,  7  Mart.)  12;  (8,  9,  10, 11, 
12  Mart.)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.)  36; 
(1,  2,  3  Hob.)  38;  (4,  5,  6  Hob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11. 
12  Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(6  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68. 

ICaim-Hl  Greenl.)  10;  (2  Graenl)  11;  (3  Greenl.)  14;  (4  GroenL)  16; 
(5  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  20;  (7,  8  Greenl)  22;  (8, 9 
Greenl.)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  <14)  30.  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66. 

MaBTIAND— (1,  2, 3,  4  EL  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1  Bl. 
Ch.)  17, 18;  (1  H.  ft  G.)  18;  (1,  2  GiU  ft  J.)  19;  (2  Bl.  (X,  and  2,  3  G. 
ft  J.)  20;  (3  Bl.  Ch.,  and  3  G.  ft  J.)  22;  (4,  5  G.  ft  J.)  23;  (5,  6  G.  ft  J.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  GiU)  48;  (8  Gill) 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4.  6)  59;  (5.  6,  7)  61;  (8)  63;  (9)  6a 

MABBAOHnssTTS— (Quincy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10,  11)  6; 
(12, 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Piok.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  20;  (11,  12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  0 
Met)  38;  (5,  6,  7  Met  39;  (7,  8  Mot)  41;  (9,  10  Met)  43;  (11,  12  Met) 
45;  (12, 13  Met)  46;  (1,2  Cosh.) 48;  (3, 4 Cosh.)  50;  (5  Cosh.)  51;  (5.  i 
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Gadi.)52;  (6Ciuh.)53;  (7,8Ga8h.)54;  (9Ciish.)55,57:  (10Cuth.)57| 
(11,  12  Ciuh.)  59;  (1,  2  Gny)  61;  (3  Gray)  63;  (4  Gray)  64;  (5,  t,  7 
Gniy)66L 

iCiOHiOAjr— <1  Doug.)  40, 41;  (2  Dong.)  43, 45, 47:  (1)  48^  51,  S3;  (2)  55, 
57;  (2,  3)  59;  (3)  61;  (3)  64;  (4)  66. 

llnnmorA— (1)  55;  61;  66. 

M iHissiPPi-HWalker)  12;  (1  How.)  26,  28, 29, 31;  (2 How.)  32;  (3, 4 How.) 
34;  (4, 5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  ft  M.) 
40;  (2,  3  &  ft  M.)  41;  (4,  5  S.  ft  M.)  43;  (6,  6,  7  S.  ft  M.)  45;  (8,  9  S. 
ftM.)47;  (9,  10  S.  ft  M.)  48;  (US.  ft  M.)  49;  (12,  13  S.  ft  M.)  51;  (13, 
14  S.  ft  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  20)  59;  (27,  28)  61;  (28» 
29, 80)  64;  (31,  32)  6a 

UiamuBi— (1)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28^  29,  31;  (5)  31,  32; 

(6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45:  (10,  11)  47;  (11. 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  16,  17)  57;  (17,  18,  19)  59; 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66. 

Hbw  HampshirkHI)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  25.  26; 

(7)  26,  28;  (8)  28,  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13)  38; 
(13,  14)  40;  (15, 16)'41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19.  20)  51; 
(21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57;  (26,  27,  28)  59;  (28. 
29)  61;  (30,  31,  32)  64;  (33,  34)  66. 

Nbw  JxBacT— (Coze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Hakt.)  10;  (2  Halat.)  11;  (3  Halst.)  14;  (4  Halat.)  17;  (5  HaUt.)  18; 
<6  Halat.)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Gr.,  1  Sax.,  7  HaUt.)  22; 
<1  Sax.,  1  Gr.)  23;  (1, 2Gr.)  25;  (2  Gr.)  27;  (3Gr.)  28^  29;  (2  Gr.  Ch.) 
29;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2 Harr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,  3  Harr.)  35^  (3  Hair.)  37;  (3  Gr.  Ch.,  1  Spenoer,  3  ft 
4  Hair.)  38;  (1  Spenoer,  3 Gr.  Ch.)  40;  (3 Gr.  Ch.)  41;  (1  Spenoer,  8  Gr. 
Ch.,  1  Halit.  Ch.)  43;  (1  Spenoer,  1  Halst  Ch.)  45;  (1  Zab.,  2  Halat 
Ch.)  47;  (2  Zah.,  3  Halat.  Ch.)  51;  (2, 3  Zab.)  53;  (3  Zab.,  4  Halst.  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zab.)  61; 
(4  Zab.,  1  Dutch.,  1, 2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.) 
67. 

Nbw  Yobx-<1,  2  Johns.  Cm.)  1;  (3  Johns.  Cm.,  1,  2  CkL  Ou.,  1,  2,  3  CkL) 
2;  (1,  2, 3  Johns.)  3;  (4, 5  Johns.)  4;  {%  7,  8  Johns.)  5;  (9, 10, 11  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  U;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 
6 Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8, 9 Cow.)  18;  (1  PfcL,  1, 2  Wend.) 
19;  (2, 3  Wend.)  20;  (2 PaL,  4, 6, 6  Wend.)  21;  (2, 3 Ru.,  6,  7,  8  Wend.) 
22;  (3  PaL)  33,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PfeL,  11,  12;  13  Wend.)  27;  (5  P^.  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  P^,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  92  Wend.)  34;  (23,  24,  25  Wend.,  8  Pki.)  35;  (25,  26 
Wend.,  1, 2  Hill,  9  Pu.)  37;  (9  PaL,  2,  3  HUl)  38;  (10  PaL,  4,  5,  6  Hill) 
40;  (6  Hill)  41;  (7  Hill,  10, 11  Pai.)  42;  (1,  2  Denio,  11  PaL,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio^  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2;  3)  51;  (8,  4)  53;  (4,  5,  6)  55; 
(8,  7)  57;  (7,  8,  9)  59,  (9,  10)  61;  (11,  12)  62;  (12,  13)  64;  (13,  14)  67. 

HoKB  CABOLorA— (1  liart.,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  2j 
(I  Morph.)  3, 4;  (2Miiiph.)  5;  (1, 2  LawBep.)  6;  (1 T.  R.)  7;  (3Marph., 
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1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (I  Dev.)  17| 
(2Dev.)18,  21;  (1  Dev.  Bq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Der., 

2  Dev.  Eq.)25;  (4  Dev.,  2  Dev.  £q.,  1  D.  A;  B.,  I  D.  &  &  Eq.)  27;  (1,  2 
D.  &  B.,  1  D.  A;  B.  Eq.)  28,  30;  (1  D.  A;  B.  Eq.,  2  D.  &  B.)  31;  /B,  4  D. 
&  B.,  2  D.  A;  B.  Eq.)  32;  (4  D.  &  R,  2  D.  A;  B.  Eq.)  34;  (I  Ired.)  35; 
(1  Ired.  Eq.)  36;  (2  Ired.)  37;  (2,  3  Ired.,  2  Ired.  Eq.)  38;  (3,  4  Ired.) 
2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.)  42;  (5,  6  Ired.,  3,  4  Ired.  Eq.) 
44;  (6,  7  Ired.,  4  Ired.  Ch.)  45;  (7, 8 Ired.,  4,  6  Ired.  Eq.)  47;  (8,  9  Ired., 
5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  51;  (11  Ired.,  7  Ired.  Eq.) 
53;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired.  Eq.,  BosbeeL.,  Boa- 
boe  Eq.)  57;  (Busbee  L.,  1  Jones  L.,  Bosbee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jones  L.,  1,  2  Jones  Eq.)  62;  (2  Jones  Eq.,  2, 3  Jones  L.)  64;  (3, 4  Jones 
L.,  2,  3  Jones  Eq.)  67. 

Ono— (1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  25,  27;  (7)  28,  30; 
(8)  31,  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14,  16)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St.)  59;  (3,  4 
Ohio  St.)  62;  (4,  5  Ohio  St.)  64;  (6,  6  Ohio  St.)  67. 

Qrigok— (1)  62. 

Pennsylvania^I  Add.,  1,  2,  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  3,  4  Teates) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1.  2  S.  &  R.)  7;  (3,  4  S.  &  R.)  8; 
(5,  as.  &R.)9;  (7S.  A;R.)10;  (8,  9S.  A;R.)  11;  (lOS.  A;R.)  13;  (U; 
12  S.  A;R.)  14;  (13  S.  A;R.)  15;  (14,  15,  16  S.  &R.)  16;  (17  S.  &  R.)  17, 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle,  1,  2  P.  &  W.)  21;  (3  Rawle,  2,  3 
P.  A;  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 
(6  Rawle,  4  Watts)  28;  (1  Whart )  29;  (1,  2  Whart.,  5  Watts)  30;  (6 Watts, 
8  Whart.)  31;  (7  Watts)  32;  (4  Whart.)  33;  (8,  9  Watts,  4,  5  Whart) 
34;  (9,  10  Watto,  6  Whart.)  36;  (6  Whart.,  1,  2,  3  W.  A;  S.)  37;  (3  W. 
ft  S.)  38;  (3,  4,  5  W.  ft  S.)  39;  (5,  6  W.  ft  S.)  40;  (7,  8, 9  W.  ft  S.)  42; 
(1,  2  Pa.  St.)  44;  (2,  3,  4,  6)  45;  (5, 6, 7)  47;  (7, 8, 9, 10)  49;  (10,  11,  12) 
51;  (13,  14,  15)  53;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20,  21)  59;  (22)  60; 
(22,  23,  24)  62;  (24,  25)  64;  (26,  27)  67. 

Ebodb  Islani>— (1)  19>  36,  51,  53;  (2)  55,  57,  60;  (3)  62;  (3,  4)  67. 

South  Carolika— (1,  2  Bay,  1  Desan.  Eq.)  1;  2  Desao.  Eq.,  1  Brav.)  2; 
(2  Brev.)  3;  (3  Desan.  Eq.,  2  Brev.)  4;  (3  Desan.  Eq.,  3  Brav.)  ft; 
(4  Desan.  Eq.,  3  Brev.)  6;  (1  ^.  ft  M.)  9;  (1  N.  ft  M.,  1  MoC.)  10;  (I,  2 
Mill)  12;  (2  McC.)  13;  (1  Harp.  Eq.)  14;  (3  MoG.)  15;  (1,  2  MoO.  Ch.) 
16;  (4  MoG.)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2  Bai.,  1  BaL  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq.,  1  Rioh.  Eq.)  23;  (1  Rich.  Eq.)  24;  (1  HiU,  1  HUl  Ch.) 
26;  (2  mil,  1,  2  HiU  Ch.)  27;  (2  HiU  Ch.)  29;  (3  HUl,  1  RUey,  1  Riky 
Ch.,  2  HUl  Ch.)  30;  (Dadley)  31;  (Rioe)  33;  (Cheves)  34;  (MoM.)  36; 
(1  MoM.  Eq.,  2  MoM.)  37;  (2  MoM.,  1  Spears  Eq.)  39;  (1  Spean,  1  Spean 
Bq.)  40,  42;  (1  Rich.  Eq.,  1  Rioh.,  2  Spears)  42;  (1,  2  Rioh.,  1,  2  Rich. 
Eq.)  44;  (2,  3  Rich.)  45;  (2  Rioh.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47; 
(2,  3  Strob.,  2 Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  6  Strob., 

4  Rich.,  4  Strob.  Eq.)  53;  (3,  4  Rioh.  Eq.,  4,  5,  6  Rioh.)  55;  (4  Rich.  Bq., 

5  Rich.)  57;  (5,  G  Rich.  Eq.,  6  Rich.)  60;  (6,  7  Rioh.  Eq.,  7,  8  Rich.)  62; 
(7,  8  Rich:  Eq.,  8,  9  Rich.  L.)  64;  (9,  10  Rich.  L.)  67. 

■irKU8BB~(l  Overt)  3;  (I  O)oke,  2  Overt.)  5;  (3,  4,  6  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.)  17;  (1, 2,  3  Yerg.)  24;  (4, 5  Yerg.)  26;  (6, 7  Yerg.)  27;  (8  Yerg.) 
29;  (9,  10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meigs)  33;  (1  Hamph.)  34; 
(2  Hamph.)  38,  37t  (3  Hamph.)  39;  (4  Hamph.)  40;   (5  Humph.)  42; 
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(6  Humph.)  44;  (7  Hamph.)  46;   (8  Ilamph.)  47;  (8,  9  Humph.)  49; 

A  10  Hamph.)  51;  (10,  11  Humph.)  53;  (1  Swan)  55,  57;  (2  Sw«d)  SB§ 

(1  SoMd)  60;  (1. 2  Snaed)  62;  (2  Snaad)  64;  (3  SoMd)  65;  (3, 4  flMsd)  69. 
tlXA»-(l)  46;  {2)  47;  (3)  49;  (4, 6)  51;  (5.  (>)  55;  (6)  56;  (7, 8.  •)  58;  (0,  10. 

11)  60;  (11,  12.  13)  62;  (18,  14.  15)  65;  (16,  17,  18)  67. 
TmKiiiT-Hl  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  6^  U; 

(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19.  21;  (3)  21,  23;  (4> 

28.  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (11)84;  (12)86; 

(13)  37;  (14)  39;  (16)  40;  (16,  17)  42;  (17,  18)  44;  (18, 19)  46;  (19)  47; 

(20)  49;  (20,  21)  50;  (21.  22)  52;  (22,  23)  54;  (23)  56;  (24,  26)  58;  (25, 

26)  60;  (26,  27)  62;  (27,  28)  65;  (28,  20)  67. 
TnaoriA— (1  JefL,  1,  2  Wa«k,  1,  2  0iU)l;  (8,4,6  0101)2;  (1,  2H.ftlC, 

0CiJl)3;  (4  H.  ft  M.,  1  Maof.)  4;  (1  Va.  CJka.,  2,3  lfmif.)5;  (4  Mimf.) 

6;  (5  Mimf.)  7;  (6  Monf.)  8;  (1  Oilm.)  9;  (1  Band.)  10;  (2  Band.)  14; 

(S,  4  Band.)  15;  (5  Band.)  16;  (6  Band.)  18;  (1  Leigh)  19;  (2  Laigh)  21» 

(8  Lfeigfa)  23;  (3,  4  Leigh)  24;  (4  Laigh)  26;  (6  Leigh)  27;  (6  Leigh)  29; 

(7  Leigh)  80:  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  86; 

(11, 12  Ldgfa)  37;  (1  Bob.)  39,  40;  (2  Bob.)  40;  (1  Ckatt.) 42;  (2  Ontt.) 

44;  (3  Ofati.)  46;  (4  Gfatt)  47;  (4,  6  Oratt.)  50;  (6,  6  Gfatfe.)  52} 

(7  Gfmtt)  54;  (7,  8  Oirntt.)  56;  (9  Gntt.)  58;  (9, 10  Ontt)  60;  ai 

QnU.)  62;  (12  Qintt)  65;  (13  Ontt.)  67. 
Wnoomir— (1  Fin.)  89,  40^  42,  44;  (2  Pfn..  1  Chand.)  52;  %  3  Fln^  %  3 

OiMid.)  84;  (3  Fin.)  56;  (1, 2)  60;  (3)  62;  (4)  65;  (6)  6a 
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Ketohum  V.  Walswobth. 

[8  Wnooaini,  w.] 

QiAR  TO  HunAVD  AHD  Wm  Vma  im  Thxk  EmAn  bt  KvnBani^ 
An>  HOT  BT  MouErna.  Of  rach  estate  there  can  be  no  partitioD  daring 
eufertuie^  nor  can  either  party  sell  without  content  of  the  other,  and  €■ 
the  death  of  one,  the  eiunriTor  takea  the  whole  estate. 

Qeavt  to  Hubbahd  akd  Wife  amd  A,  or  to  husband  and  wife  and  A  aad 
B,  will  vest  in  the  hnsband  snd  wife;  in  the  former  case  one  half  of  tha 
estate  granted,  and  in  the  latter  one  third,  the  hnsband  and  wife  beiaf 
considered  but  one  perMm  in  law  for  the  pnrpoee  of  sneh  grant. 

Sua  W0BD8  WmcB  wouu>  Mass  Two  Otbib  Pnaoiri  Joorr  TwAm 
will  make  husband  and  wife  tenants  of  the  entirety. 

blATX  GRAimD  TO  HugBAJTB  AND  WiTI  OB   AOQUIBBD    BT  TBXIB    JoiBT 

PiTBCHASB  cannot  be  alienated  or  incumbered  by  the  husband  so  as  ta 
prsTant  the  wife  and  her  heirs  after  his  death  from  enjoying  it  disohaigsd 
of  his  debts  and  engsgements. 
WnooNsiB  Tbbbitobial  Statute  or  1839,  Pbotibiho  that  Ko  Kbtatb 
IB  JoxBT  Tbbanot  should  be  held  under  any  grant  other  than  to  eza»i 
utora  and  tmstees»  unless  expressly  declared  to  paas  snoh  an  estate  and 
not  an  estate  in  oommoii,  does  not  relate  to  estates  held  by  husband  aad 
wife. 

EqUITT    will    BOT    IbTBEIBEB    to    SVBJBOV   to    PATKIBT   of   HU8B4BB^ 

Dbbxb  Cobtbactbd  bbfobb  Mabbiaob  an  estate  puinhased  with  the 
exdusiTe  money  snd  property  of  the  wife,  but  tha  title  to  which  Tested 
in  the  husband  and  wife  jointly. 

Oxbhobabi  to  Oolombia  conntj  dieuii  oonrL    The  opinioft 
■tatefl  the  facts. 

L.  J.  IL  Loop  and  A.  Hand,  for  the  plaintiff  in  enor. 

L.  W.  Borden,  and  Dixon  and  PrenHn^  for  the  defendant  im 
arror. 


60  Ketchuh  v.  Walswobth.  [Wiaconain, 

By  Ootirt,  Smith,  J.  This  was  a  certiorari  directed  to  the  (ar-- 
cuit  court  of  Columbia  county,  in  conformity  with  a  rule  of  this 
court.    The  material  facts  in  the  case  are  as  follows: 

On  the  sixth  day  of  June,  1863,  Asa  0.  Ketchum,  administra- 
tor de  bonis  turn  on  the  estate  of  Silas  Walsworth,  deceased,  pre- 
sented to  the  county  judge  of  Oolumbia  counly  his  petition  for 
the  sale  of  lands  and  real  estate  of  the  deceased  for  the  payment 
of  his  debts.  The  petition  is  in  due  form,  and  sets  forth  that  the 
debts  outstanding  against  the  deceased  amounted  to  some  one 
thousand  one  hundred  dollars,  giying  a  description  of  the  real 
estate  of  which  the  deceased  is  alleged  to  have  died  seised,  and 
the  condition  and  value  of  the  lot  and  parcels  thereof;  and  the 
petition  further  states  that  the  lands  mentioned  and  described 
in  the  petition  were  entered  by  the  said  Silas  Walsworth  in  the 
year  1846,  during  his  life-time,  in  the  joint  names  of  himself  and 
Theresa  Walsworth,  his  wife,  the  present  defendant  in  error, 
and  the  petition  prayed  for  a  license  to  sell  the  real  estate  of  the 
said  Walsworth  to  pay  his  debts,  etc. 

At  the  day  appointed  for  the  hearing  of  the  said  petition, 
Theresa  Walsworth,  the  defendant  in  error,  appeared  in  the 
counly  court  to  oppose  the  petition,  and  filed  her  answer  thereto, 
showing,  among  other  things,  for  cause  why  such  license  should 
not  be  granted,  etc.,  and  setting  forth  tixe  marriage  of  said 
Silas  with  the  said  Theresa  in  February,  1846,  that  the  lots  of 
land  described  in  said  petition  were  entered  by  Silas  Walsworth 
with  money  furnished  by  and  belonging  to  her  as  her  separate 
property,  at  Gtreen  Bay,  on  the  fourteenth  day  of  December,  1846, 
and  for  the  benefit  of  herself  and  children  1^  a  former  marriage; 
that  the  debts  for  the  payment  of  which  it  is  sought  to  subject 
the  lands  in  question  accrued  prior  to  her  marriage  with  the 
said  Silas,  none  of  which  were  sought  to  be  enforced  against,  or 
satisfied  out  of,  said  lands  until  after  the  decease  of  said  Silas, 
and  the  whole  thereof  had  accrued  to  her  as  survivor  of  her  hus- 
band, the  said  Silas  Walsworth;  and  the  answer  further  alleges 
that  she  never  parted  with  her  interest  in  said  lands,  and  claims 
the  whole  thereof  in  her  by  survivorship. 

To  this  answer  the  adpainistrator  demurred,  and  after  argu- 
ment, the  county  court  sustained  the  demurrer,  on  the  ground 
that,  by  the  laws  of  tiiis  state  in  force  at  the  time  of  the  said 
Silas  Walsworth's  death,  the  said  Silas  and  Theresa  Walsworth 
are  tenants  in  common  of  the  lands  aforesaid,  and  that  there 
was  no  right  of  survivorship  in  the  said  Theresa;  and  after  th« 
usual  proofs,  ordered  a  sale  of  the  lands. 
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From  this  decree  the  defendant  in  error  appealed  to  the  oir« 
«iiit  oonrty  where  the  order  of  the  conntj  or  probate  court  was 
reversed,  the  drcnit  court  holding  that  the  right  of  suryivorship 
did  attach,  and  that  Silas  Walsworth  left  no  interest  in  said 
lands  sabject  to  be  sold  for  the  payment  of  his  debts.  To  xe« 
Terse  this  judgment  of  the  circuit  court,  and  to  procure  the 
affirmance  of  the  order  of  the  counly  court,  this  writ  of  oerHO' 
rari  is  sued  out. 

There  is  but  a  single  question  presented  to  us  for  considera- 
tion and  adjudication;  viz.,  whether,  under  the  facts  and  ciroum« 
stances  stated  in  the  answer  of  Theresa  Walsworth,  Silas  Wals- 
worth left  at  his  decease  any  interest  in  the  lands  mentioned 
which  could  be  subjected  to  the  payment  of  his  debts;  or  in 
other  words,  whether  his  wife  at  his  decease  took  the  whole 
interest  in  the  lands  by  what  is  commonly  termed  the  right  of 
sorviTorship. 

Orerlooking  all  equitable  considerations  in  the  case,  we  have 
sought  to  adjudicate  upon  the  rights  of  the  respectiye  parties  as 
the  law  fixed  them  at  the  time  of  the  decease  of  Silas  Walsworth, 
Prior  to  that  time  the  l^;al  title  in  the  lands  was  in  Silas  and 
Theresa  jointly.  They  were  husband  and  wife.  But  at  the  time 
of  his  death  the  present  revised  statutes  were  not  in  force,  and 
we  must  look  to  the  statute  then  in  force,  and  ascertain  the 
proper  construction  to  be  given  it,  so  far  as  it  relates  to  the 
lights  of  the  parties  involved  in  the  case. 

We  are  not  aware  that  this  question  has  ever  before  been  pre- 
sented in  the  courts  of  this  state.  We  are  also  aware  that  a 
statute,  in  all  essential  respects  like  our  own,  then  in  force,  has 
existed  in  other  states,  and  that  it  has  not  had  a  uniform  con- 
struction so  far  as  it  related  to  the  tenancy  of  real  estate  held 
by  the  husband  and  wife.  These  considerations  have  induced 
a  careful  and  extended  examination  of  the  various  authorities 
upon  the  subject,  and  we  have  arrived  at  a  unanimous  conclu- 
sion, which,  we  think,  is  sustained  by  a  great  preponderance  of 
authorily,  and  most  certainly  by  every  equitable  suggestion  fur- 
nished by  the  facts  in  this  particular  case. 

The  plaintiff  in  error  contends  that  the  common-law  doctrine 
of  survivorship  was  not  in  force  in  this  state  or  territory  at  the 
time  of  the  death  of  the  intestate  Silas  Walsworth,  having  been 
abrogated  by  the  statute  of  the  territoiy  then  in  force,  even  if 
it  had  evetr  been  a  part  of  the  law  of  the  territoiy.  This  statute 
is  found  on  page  178  of  the  territorial  revised  statutes,  and  is  as 
follows:    "  No  estate  in  joint  tenancy  in  lands,  tenements,  or 
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hereditaments  shall  be  held  or  claiined  by  or  ander  any  grants 
devise,  or  conyeyanoe  whatever,  hereafter  to  be  made,  other  thaii 
to  executors  or  tnistees,  unless  the  premises  therein  mentioned 
shall  expressly  be  thereby  declared  to  pass,  not  in  tenancy  iii 
common,  but  in  joint  tenancy;  and  every  such  estate,  other  thvi 
to  executors  and  trustees,  unless  otherwise  expressly  declared  as 
aforesaid,  shall  be  deemed  to  be  in  tenancy  in  common,  anylaw. 
custom,  or  usage  to  the  contraiy  notwithstanding/'  It  is  sub- 
stantially the  same  as,  and  was  borrowed  from,  the  statutes  of 
other  states  in  which  it  had  received  a  judicial  construction. 

It  is  claimed  l^  the  plaintiff  in  error  that  it  applies  as  well  to 
estates  held  by  husband  and  wife  jointiy  as  to  estates  held  by 
other  persons  jointiy,  and  by  the  operation  of  this  statute  tiiey 
are  all  reduced  to  the  same  character;  viz.,  tenancies  in  common* 
But  this  construction  of  the  statute  is  too  restricted,  and  is  to 
be  sustained  only  by  disregarding  the  peculiar  rights,  incidents, 
interests,  and  laws  growing  out  of  the  marriage  relation. 

In  contemplation  of  law,  the  husband  and  wife,  for  most  pur- 
poses, are  considered  as  but  one  person.  Chancellor  Kent,  in 
his  commentaries,  says:  "  If  an  estate  in  land  be  given  to  the 
husband  and  wife,  or  a  joint  purchase  be  made  by  tiiem  during 
coverture,  they  are  not  properly  joint  tenants  nor  tenants  in  com- 
mon, for  they  are  but  one  person  in  law,  and  cannot  take  by 
moieties.  They  are  both  seised  of  the  entirely,  and  neither  can 
sell  without  the  consent  of  the  other,  and  the  survivor  takes 
the  whole; "  and  he  cites  Preston  on  Estates,  which,  with  the 
authorities  there  cited,  abundantiy  sustains  his  exposition  of  the 
law. 

This  species  of  tenancy  is  stii  generis,  and  arises  from  the  umty 
of  husband  and  vrife.  As  between  them  there  is  but  one  ovmer, 
and  that  is  neither  the  one  nor  the  other,  but  both  together,  in 
their  peculiar  relationship  to  each  other,  constituting  the  pro- 
prietorship of  the  whole,  and  of  every  part  and  parcel  thereof. 
There  can  be  no  partition  during  coverture,  for  this  would  imply 
a  separate  interest  in  each;  and  for  the  same  reason  neither  can 
alien,  without  the  consent  of  the  other,  any  portion  or  interest 
therein;  and  hence  the  legal  necessity  results  that  the  survivor 
must  take  the  whole,  for  the  estate  being  incapable  of  partition 
during  the  life  of  either,  nothing  could  descend  by  the  death  of 
either.  This  consequence  necessarily  results  from  the  nature  of 
the  estate  and  the  legal  relation  of  the  parties. 

The  peculiarity  of  this  relation  is  further  manifested  by  the 
case  of  a  grant  of  an  estate  to  the  husband  and  vnfe  and  other 
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purtieB.  **  If  the  grant  be  made  to  the  husband  and  wife  and 
By  or  to  the  hnsband  and  wife  and  B  and  0^  the  grantees  axe  all 
joint  tenants  as  between  themselyes,  but  the  husband  and  wife 
sre  tenants  by  entireties,  as  between  each  other;  and  as  to 
all  the  purposes  of  ownership,  the  husband  and  wife  are  but 
one  person  in  the  law,  they  take  only  a  moiety  of  the  land  in 
the  one  case,  and  only  a  third  of  it  in  the  other/'  "  The  same 
words  of  conveyance  which  would  make  two  other  persons  joint 
tenants  will  make  the  husband  and  wife  tenants  of  the  entirety. 
This  is  a  nice  distinction  laid  down  in  the  old  books,  but  it  con* 
tinues  to  the  present  day  to  be  the  law:**  2  Kent's  Com.  188,  and 
cases  there  cited. 

If,  therefore,  the  husband  could  not  alienate  his  interest  in 
the  estate  with  the  consent  of  his  wife,  how  could  it  become 
charged  with  his  debts,  especially  debts  contracted  before  cove- 
tnre,  and  before  the  acquisition  of  the  estate?  We  lay  out  of 
tiew,  for  the  present,  the  fact  that  the  estate  was  purchased 
with  the  s^iparate  money  or  property  of  the  wife;  and  it  seems 
to  us  that  the  law  is  imperative  in  support  of  the  daim  of  the 
wife  to  Burriyorship,  unless  the  statute  of  the  territory  changes 
the  entire  scope  and  effect  of  the  law,  as  it  otherwise  exists. 
The  author  above  quoted  asserts  the  law  to  be,  and  cites  numer> 
ous  authorities,  all  sustaining  the  position  (which  indeed  seems 
k>  result  inevitably  from  the  circumstances  and  relations  of  the 
parties),  that  the  husband  cannot  alienate  or  incumber  such  an 
estate,  if  it  be  a  freehold  estate,  so  as  to  prevent  the  wife  and 
her  heirs,  after  his  death,  from  enjoying  it  discharged  from  lus 
debts  and  engagements. 

It  is  to  be  remembered  that  a  statute  similar  to  the  old  terri- 
torial statute  above  quoted  has  existed  in  many  of  the  states 
for  many  years.  It  existed  in  Michigan  as  early  as  1821,  from 
which  ours  was  probably  copied,  and  the  judicial  construction 
thereof  has  been  almost  uniform,  to  the  effect  that  the  provisions 
of  the  statute  did  not  relate  to  estates  so  held  by  husband 
and  wife;  and  for  the  reasons  before  stated,  that  although 
similar  in  kind,  yet  they  differed  essentially  from  estates  in  joint 
temroy  In  esse  of  Uie  former,  the  grantees  took  1^  entireties, 
uiii»t99  fn^iifer  cui^  that  neither  could  alienate  without  the 
consent  of  the  other,  etc.;  and  that  therefore,  not  being  strictiy 
joint  tenancies,  they  were  not  within  the  purview  of  the  statute 
in  question.  Beference  is  here  made  to  repeatedly  adjudicated 
eases  in  New  York,  Pennsylvania,  Massachusetts,  New  Hamp- 
shire, Vermont,  Tennessee,  Missouri,  and  a  number  of  others, 
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A  particular  reference  to  which  is  not  deemed  necessary,  aH  they 
are  referred  to  in  the  elementary  treatise  above  quoted.  These 
cases  all  conclude  that  the  statute  of  which  ours  is  substantially 
a  copy  does  not  relate  to  estates  held  by  husband  and  wife;  and 
that  thej  differ  essentially  from  joint  tenancies,  and  that  the 
doctrine  of  surviyorship  applies  to  them,  notwithstanding  the 
statute. 

It  is  true  that  in  Ohio,  and  some  of  the  other  states,  the  doo* 
trine  of  surviyorship,  eyen  in  relation  to  husband  and  wife,  has 
been  denied;  but  it  has  been  almost,  if  not  uniformly,  so  held, 
for  the  reason  that  the  common  law  in  that  respect  had  neyer 
been  adopted  in  such  states,  and  not  because  of  the  operation  of 
a  statute  like  ours:  See  Sargeani  y.  Steinberger,  1  Ohio,  424; 
Bambaugh  y.  Bambaugh^  11  Serg.  k  B.  191;  Lewis  y.  Hawley, 
1  Conn.  48;  WhiUlesey  y.  Fuller,  11  Id.  337. 

It  is  true  that  the  provisions  of  the  revised  statutes  upon  the 
same  subject,  B.  S.,  c.  56,  sees.  44, 45,  do  not  apply  to  this  case, 
as  it  was  not  enacted  at  the  time  of  the  deceiase  of  the  intestate; 
but  it  expressly  excepts  from  its  operation  estates  held  by  hus- 
band and  wife,  thereby  indicating  the  policy  of  the  state;  and 
with  all  the  preponderance  of  authority  that  exists  in  favor  of 
such  exception,  even  from  the  operation  of  the  territorial  stat- 
ute, we  would  hardly  be  justified  in  following  the  few  authori- 
ties which  have  taken  a  different  view,  even  if  our  opinions  co- 
incided with  the  latter. 

Such,  however,  is  not  the  case.  We  think  that  the  stem 
logic  of  the  common  law  supports  the  weight  of  authority  as 
we  have  found  it  to  be;  and  even  without  the  legislative  expres- 
sion since  given,  we  should  be  impelled  to  the  same  conclusions 
to  which  the  courts  of  New  York  and  other  states  have  arrived, 
supported  as  they  are  by  nearly  if  not  quite  all  the  English  de- 
cisions of  ancient  and  modern  times. 

But  there  are  strong,  equitable  considerations  in  this  case, 
which,  though  they  have  been  left  out  of  view  in  determining 
the  legal  principles  on  which  the  rights  of  the  parties  are  alleged 
to  depend,  may  well  reconcile  one  to  the  application  of  the  law 
here,  however  harshly  it  may  operate  in  some  other  cases.  The 
creditors  of  Silas  Walswortii  can  have  no  equitable  claim  upon 
this  estate.  It  appears  to  have  been  purchased  with  the  sepa- 
rate property  of  the  wife,  for  her  benefit  and  that  of  her  chil- 
dren. There  was  no  meritorious  act  of  accumulation  by  the 
husband,  which  added  to  his  resources,  out  of  which  his  previa 


1856.]  Bbtan  v.  Ketnolds.  55 


0118  creditoxB  had  an  equitable  right  to  claim  aatiftfiactioii  of 
pre-existing  debts. 

We  axe  satisfied  that  the  decision  of  the  circuit  oovri  ia  oor* 
rect,  and  that  the  judgment  should  be  affirmed. 

Judgment  of  the  court  below  affirmed,  ivith  coats. 


Oraiit  to  Husband  and  Wus  YEanre  in  Thxm  Bstaxb  bt  RNnaBTOBii 
See  Martin  t.  Jaekmm,  67  Am.  Dec.  400,  and  euee  dted  in  note.  The  stote- 
OMnt  in  the  opinion  in  the  principal  caie,  that  there  can  be  no  allenatiop  or 
Ineombmnce  of  each  an  estate  by  the  hnaband  during  coTertare,  is  modified 
m  BenmU  v.  CfhUd,  10  Wia.  364,  the  court  in  that  case  holding  that  the  has- 
band  may  oouTey  his  life  interest  or  estate,  but  not  any  interest  in  the  estate 
which  will  give  title  after  his  death.  In  an  action  on  a  claim  for  the  whole 
of  such  an  estate,  a  recovery  cannot  be  had  f <  r  an  undiTided  part  thereof  t 
ABie  V.  SekmUZf  5  Id.  174,  dting  the  prindpal  case. 

Turn  naacsFAL  cabs  la  gitid  in  Brooke  ▼.  ChappeUt  84  Wis.  413^  to  the 
point  that  probate  eout«  may  exercise  equitable  jurisdiction. 


Bbyan  V.  Reynolds. 

[S  Wnoossnr,  900.] 

CoHTBAor  TO  Pbosboutx  and  SnrzBiNTXND  P&nrATB  Claim  bdobs  Lboi^ 
LATUXS  in  the  capacity  of  agent  and  attorney  is  yoid  as  against  pnblie 
poIi(7,  and  no  action  can  be  maintained  on  such  a  oootraot,  or  for  ser- 
vices so  rendered. 

OmrcsAOT  TO  BiAXX  Pubuo  Abovmsnt  bxpobb  Lbodlatubb  ob  ira  Con 
KiTTBB  for  or  against  an  act  Is  a  lawful  agreement,  and  a  promise  to  pay 
for  such  serrioe  will  be  enforced. 

AflBUMPaiT.    The  opinion  states  the  fiiots. 

SmUh  and  Keyes,  for  the  plaintiff  in  error. 
AbboU^  Clark,  and  Coii^  for  the  defendant  in  ernm 

By  Court,  Whttoh,  0.  J.  The  written  oontraot  declared  iipon 
in  the  first  count  of  the  declaration  is  in  the  following  words: 

*'  Enow  all  men  by  these  presents,  that  I,  Thomas  Reynolds,  of 
Fort  Winnebago,  in  the  state  of  Wisconsin,  have  retained  and 
employed,  and  by  these  presents  do  retain  and  employ,  John  A. 
Bryan,  now  of  Madison  in  said  state,  as  my  true  and  lawful 
attorney  and  agent,  to  prosecute  and  superintend  my  claim  for 
certain  services  as  contiactor  to  the  state  for  the  construction  of 
the  portage  canal  at  Fort  Winnebago. 

''  Such  claim  to  be  brought  before  the  legislature  in  such 
mode  and  manner  as  my  said  agent  and  attorney  may  choose  to 
have  the  same  presented.  And  I  hereby  promise  and  agree,  to 
•nd  with  the  said  John  A.  Bryan,  to  allow  and  pay  out  of 
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elaim  (if  ihe  same  do  pass  fbe  legislatore  at  any  tiana  for  any 
sum)  ten  per  cent  on  the  whole  amount  of  scudi  allowanoe,  to 
the  said  John  A.  Bxjan,  to  be  paid  out  of  the  same  fond  and 
in  the  same  manner  as  the  said  claim  shall  be  directed  to  be 
paid  in  said  act  to  myself. 

''And  I  do  hereby  authorize  and  direct  the  proper  officers, 
whoeyer  they  may  be,  haying  charge  of  the  payment  of  the 
amount  to  be  allowed  me,  to  pay  or  cause  to  be  paid  to  the 
said  John  A.  Bryan,  ten  per  cent  on  the  whole  amount  so  al- 
lowed, to  the  said  Bxyan,  and  to  take  his  receipt  therefor, 
whose  receipt  shall  be  the  same  to  me  as  if  I  were  to  execute  it 
myself/' 

This  agreement  was  signed  hj  the  defendant. 

We  are  of  opinion  that  no  action  can  be  maintained  upon  it, 
because  the  consideration  for  the  promise  of  the  defendant  was 
contraiy  to  public  policy. 

It  is  certainly  contrary  to  public  policy  to  authorize  or  en- 
courage the  use  of  improper  influences  with  the  legislature  to 
procure  the  passage  of  a  law;  and  contracts  which  have  been 
made  for  the  payment  of  money,  in  consideration  that  the  prom- 
isee would  use  such  influences,  have  uniformly  been  declared 
void;  and  a  contract  by  which  the  person  to  whom  the  money 
was  to  be  paid  bound  himself  to  use  his  influence  and  personid 
solicitation  with  the  members  has  been  always  held  to  be  of  this 
description:  Wood  y.  McOann^  6  Dana,  366;  Clipinger  y.  Hep^ 
baugh,  6  Watts  &  S.  815  [40  Am.  Dec.  519]. 

Hie  reason  is,  that  it  is  important  to  just  legislation  and  most 
essential  to  the  public  interest  that  the  members  of  the  legisla- 
ture should  be  free  from  any  influence  which  might  deceiye  or 
corrupt  theio:!.  A  person  may  lawfully  make  a  public  argument 
before  a  committee  of  the  legislature,  or  before  the  legislature 
itself,  if  he  should  be  permitted  to  do  so,  in  fayor  of  or  against 
a  public  or  priyate  act  of  the  legislature;  and  an  agreement  by 
which  he  was  promised  to  be  paid  for  such  a  seryice  could  be 
enforced,  because  a  public  discussion  could  not  tend  to  deceiye 
or  corrupt  the  legislature,  while  personal  solicitation  and  influ- 
ence might  produce  that  result.  We  haye  had  some  difficulty 
in  determining  that  the  contract  sued  upon  in  this  case  was  a 
contract  which  stipulated  for  the  use  of  the  influence  of  the 
plaintiff  with  the  members  of  the  legislature  in  fayor  of  a  law 
allowing  to  the  defendant  his  daim  for  sendees,  but  upon  refleo* 
tion  we  think  that  to  be  the  case. 

The  plaintiff  was  to  prosecute  and  superintend  the  claim  before 
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fhe  l^giBlatoza.  How  ooold  ibis  be  done  iriihoat  naoMng  to 
panonal  solicitation  irith  the  membezBt 

We  know  of  no  way  by  which  a  person  who  is  not  a  member 
of  the  legialatnre  can  pxoeecnte  or  raperintend  a  daim  before 
that  body,  except  by  means  of  the  members  themselyes,  or  some 
of  them.  He  could  not,  therefore,  comply  with  the  contrsot  on 
his  part  without  resorting  to  personal  solicitation  with  the  mem* 
bers  of  the  legislatiye  body.  We  therefore  think  that  the  con* 
tzact  was  by  its  terms  an  agreement  to  pay  money  for  a  consid* 
eration  which  is  inconsistent  with  pablio  policy,  and  that  the 
agreement  is  for  that  reason  Toid. 

It  was  contended  by  thecoonsel  for  the  plaintiff  that  the  legi»> 
latozB,  by  providing  that  suits  might  be  brought  in  this  ooorl 
against  the  state  upon  claims  which  have  been  rejected  by  the 
legislature,  have  changed  the  law  relatiTe  to  contracts  for  ser- 
vices in  prosecuting  claims  which  most  be  presented  to  and  re> 
jected  by  the  legislature  before  they  can  be  the  subject  of  a  suit 
at  law.  It  was  argued  that  an  attorney  might  lawfully  engage 
to  prosecute  a  claim  against  the  state  to  judgment;  and  that  in 
order  to  lay  the  foundation  for  a  suit  in  this  court,  it  would  be 
necessary  to  present  the  claim  to  the  legislature. 

This,  it  was  insisted,  would  not  be  contzaiy  to  public  polipy, 
but  in  strict  conformity  to  a  law  of  the  state.  It  is  a  sufficient 
answer  to  this  argument  to  say  that  this  was  not  the  contmot 
declared  upon.  Hie  contract  entered  into  between  these  parties 
related  solely  to  sendees  before  the  legislature,  and  which  could 
not  be  performed  without  resorting  to  the  use  of  improper  influ* 
enoes  with  the  members  of  that  body. 

We  must  for  these  reasons  affirm  the  judgment. 

AofaKBUBSTS  TO  PBosiouTK  AXD  SupxaniTivn,  nr  CA^Aoat  or  Aawn 
ea  AxToamr,  private  daima  before  the  legiaUtare  an  void:  See  CoqufOard 
▼.  Bean$^  21  Ind.  487»  dtiiig  the  principal  case.  Id  Mtkkoir  t.  ifeCiar^,  31 
Wii.  254,  dtiiig  the  prinoipal  caae,  it  i»  lald  that  any  oontraot  againat  paUie 
poliqy  ia  Yoid. 


HaiiL  V.  Delaplainil 

[5  WBKKnnmi,  908J 

Beau  Fms  PuBOHASEa  or  Rial  Estatb  roa  Valuabu  Ck>iniDiaATiov, 
and  without  notice,  actual  or  oonatractiTe,  of  the  daima  of  others,  ao- 
ipiirce  a  good  title. 

Waxas  TofB  la  not  Mads  EasBNOx  or  CoNTBAorfortheaaleofrealeetate, 
the  faacgeinor  will  be  hdd  to  the  contract  and  oompelled  to  oonyey  though 
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tilt  pizrohase  money  waa  not  paid  or  tendered  at  the  exact  time  fixed  Is 
the  contract  for  the  piyment,  provided  that  oompenntion  cen  be  mad*' 
him  for  the  delay,  and  it  appears  to  be  conadentiooa  that  the  oonTeyaaoe 
thoold  be  made.  But  the  rule  is  otherwise  where  parties  have  made  the 
payment  of  the  money  a  material  and  eisential  part  of  the  contract,  and- 
unless  the  money  is  paid  or  tendered  at  the  stipulated  time  the  obliga- 
tion of  the  bargainor  to  oonrey  is  at  an  end. 

Tnn>0R8  OF  Land  BxsiBYnro  Opnoir  to  Dbclabi  Cohtraot  Votu  for 
default  in  payment  at  stipulated  time  must,  to  avail  themselTes  of  tfa» 
reservation,  declare  their  option  at  the  time  of  the  default. 

FoBTSiTURis  ARK  NOT  Envobcbd  ih  Equitt,  but  Instead,  when  it  can  be* 
done  without  violence  to  the  contract  rights  of  the  parties,  they  will  b» 
relieved  against. 

Whx&b  Vx2n>0B  Who  has  Risbbtkd  Right  to  I>xclabb  FoRFBrruBX  for 
default  of  payment  does  so  dedare  such  forfeiture,  the  vendee  may  pre- 
vent the  forfeiture  by  immediately  tendering  the  amount  due. 

WhXBB    DiOLARATIOV    of   FORranUBS    fob    NoN'PATMBKT    of    PfTBOBABB 

Mojrxr  was  mailed  by  vendors  of  land  at  Madisor  Wisconsin,  to  tba 
vendees  at  Tiffin,  Ohio,  on  the  nineteenth  of  March,  tender  of  the  pur- 
chase money  on  the  thirtieth  of  the  same  month  would  l«  in  time  to  save* 
the  forfeiture. 

OOITBT    OF    EqXTITT    WILL    BrAIV  GaSB,    FOB    PUBPOBX    OF    AflOKBTAIMVO 

Damages  and  to  save  multiplicity  of  suits,  where  vendors  of  land  have^ 
by  conveying  to  a  third  party  without  notice,  put  it  out  of  their  power 
to  complete  their  contract  to  convey. 

Br  Act  Establishing  Codb  of  Pbocxdubx  in  Wuoonbin,  Dzstinctiov 
BXTWBEN  CocTBTB  OF  Law  AND  Eqttitt  is  abolished,  and  therefore,  as  no- 
special  court  of  law  exists  to  which  a  party  may  resort  for  ascertainment 
of  damages  and  compensation,  a  court  having  jurisdiction  of  a  proceeding 
to  specifically  enforce  a  contract  will  retain  the  case,  though  It  is  pre- 
vented from  so  enforcing  the  contract  by  the  defendant's  acts  as  to  do 
lull  justice  between  the  parties. 

ICiASUBB  OF  Damages  fob  Failure  of  Vendob  to  Contet  realty,  by 
deed  with  covenants  of  general  wsrranty,  according  to  agreement,  he- 
being  disabled  to  comply  with  the  contract  by  reason  of  failure  of  hi» 
title  without  his  own  ftnlt^  is  the  amcmnt  of  the  punhase  money  and 
Interest. 

liiASUBB  OF  Damages  fob  Failubx  bt  Vendob  to  Conyxt  by  deed  with, 
covenants  of  general  warranty  and  covenants  to  idemnify  in  esse  of  fail- 
ure of  titie,  for  increase  of  value  of  real  estate,  where  he  has  put  It  out- 
of  his  power  to  so  convey,  would  be  the  di£Eerence  between  the  sum 
agreed  to  be  paid  for  the  land  and  the  value  of  the  land  at  the  time 
the  conveyance  should  have  been  made,  If  the  latter  value  Is  an  inoreass 
over  the  purchase  price  agreed  on. 

Bill  for  specifio  performance  of  contmot  for  sale  of  realty. 
The  opinion  states  the  facts. 

H.  8.  Orion,  for  the  complainants 

J.  H.  KnowUon,  and  AbbaU,  Clark,  and  CM,  for  the  defendants. 
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By  Court,  WHrruH,  0.  J.  Before  proceeding  to  diflenss  the 
rights  of  the  parties  to  the  original  contract  for  the  sale  of  the 
land  in  dispute,  we  will  dispose  of  the  case  so  far  as  the  defend- 
ant  Dewey  is  concerned. 

It  will  be  seen  that  he  claims  to  be  a  porchaser  of  fbe  land 
in  good  faith,  haTing  no  knowledge  of  the  contract  which  I>^la- 
plaine  and  Bnidick  entered  into  to  sell  the  land. 

We  are  of  opinion  that  this  is  established  by  the  testimony. 
This  being  the  case,  there  can  be  no  donbt  that  he  obtained  a 
good  title  to  the  land,  and  that  the  complainants  therefore  can* 
not  obtain  a  decree  for  the  specific  performance  of  their  con* 
tract.  The  doctrine  that  a  boTiaJide  ptirchaser  of  land,  nndar 
the  circumstances  which  this  case  presents,  obtains  a  good  title, 
is  so  well  established  that  it  has  not  been  seriously  questioned  by 
the  counsel  for  the  complainants;  the  fact  contested  being  only 
whether  Dewey  had  succeeded  in  showing  that  he  was  such  a 
purchaser.  Dewey  being  thus  out  of  the  case,  we  will  proceed 
to  examine  the  matters  presented  by  the  pleadings  and  testi- 
mony so  far  as  they  affect  the  other  parties  to  the  suit. 

It  is  contended  liy  the  defendants  Delaplaine  and  Burdick 
that  by  the  failure  of  the  purchasers  of  the  land  to  pay  the 
stipulated  price  at  the  time  agreed  upon  they  forfeited  all  their 
rights  as  purchasers,  and  could  not  obtain  a  decree  for  the  spe- 
cific performance  of  the  contract,  even  if  the  title  to  the  had  re- 
mained in  the  bargainors. 

It  appears  that  at  the  time  when  the  contract  of  sale  was  en- 
tered into  the  baigaineeB  made  two  notes  to  the  bargainors,  each 
for  the  sum  of  one  thousand  one  hundred  and  fifty  dollars,  one 
payable  in  thirty  days,  and  the  other  payable  in  four  months 
from  date.  These  notes  were  giyen  for  the  sum  agreed  to  be 
paid  for  the  land,  and  the  contract  provides  that  upon  the  punc- 
tual payment  of  the  notes  the  bargainors  would  convey  the 
premises  to  the  bargainees,  **  with  covenants  of  general  war- 
ranty, and  covenants  to  indemnify  them  in  case  of  fidlure  of 
title,  for  increase  of  value  of  said  real  estate,  as  well  as  for  all 
improvements  which  may  thereafter  be  made  thereon."  It  ap- 
pears that  the  first  note  was  not  paid  at  maturity,  but  that  some 
time  afterwards  the  money  due  upon  it  was  paid  at  the  State 
Bank,  where  it  had  been  placed  by  the  payees,  and  the  note  was 
surrendered  to  the  makers.  Burdick  says  in  his  answer  that 
this  was  done  without  his  knowledge  or  consent;  but  we  sup- 
pose that  the  ofBoers  of  the  bank  were  the  agents  of  the  imyeee 
for  the  purpose  of  collecting  the  note,  and  that  their  acts,  per- 
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formed  in  diaohazge  of  their  duty  as  snoh  agents,  must  be  held 
to  be  the  aote  of  the  bazgainors  of  the  land  and  the  payees 
of  the  note.  If  Delaplaine  and  Burdiok  did  not  intend  to  re- 
ceiye  the  money  due  upon  the  note  after  the  time  of  payment 
had  elapsed,  they  should  haye  withdrawn  it  from  the  bank  at 
which  it  was  made  payable.  But  by  leading  it  there,  and  per- 
mitting the  officers  of  the  bank  to  receive  the  money  doe  npon 
it,  they  most  be  considered  as  receiving  it  themselyes. 

It  appears  that  the  note  which  last  arrived  at  matoriiy  was 
not  paid  at  the  time  it  became  due,  but  that  on  the  thirtieth  of 
Ifarch,  1854,  the  money  dne  npon  it  was  tendered  to  Dela- 
plaine, one  of  the  defendants,  by  the  complainant  Hall,  at  the 
State  Bank,  which  money  Delaplaine  refused  to  receive.  It 
also  appears  that  previous  to  this,  on  the  twentieth  day  of 
March,  1854,  the  defendants  Delaplaine  and  Bnrdick  conveyed 
the  land  to  Dewey,  and  on  the  fourteenth  of  March,  1854, 
the  said  Delaplaine  and  Burdick  addressed  a  letter  to  the  bar- 
gainees of  the  land,  in  which  the  said  bargainees  were  informed 
that  in  consequence  of  the  failure  to  pay  the  purchase  money 
for  the  land  the  contract  of  purchase  was  declared  forfeited 
and  no  longer  binding.  The  letter  also  contained  an  offer  to 
refund  the  money  which  had  been  paid  on  the  contract,  with 
interest,  and  also  to  return  the  note  which  remained  in  the 
lands  of  the  said  Delaplaine  and  Burdick.  It  is  contended  by 
ihe  counsel  for  Delaplaine  and  Burdick  that  these  facts  showed 
the  complainants  could  have  no  right  to  insist  upon  a  convey- 
ance of  the  land,  even  if  the  title  was  still  in  the  bargainors; 
and  that  consequently  they  can  have  no  claim  for  damages  on 
account  of  the  failure  of  the  title  in  consequence  of  the  con- 
veyance to  Dewey* 

Before  we  consider  this  question,  we  will  call  attention  to  a 
dause  of  the  contract  for  the  sale  of  the  land,  upon  which  the 
counsel  for  Delaplaine  and  Burdick  place  great  relianoa  It  is 
as  follows:  ^'And  it  is  further  agreed  that  in  case  the  said  Hall 
and  Waggoner  fail  to  pay  both  of  said  notes,  that  then,  and  in 
that  case,  the  said  Burdick  and  Delaplaine  shall  havi  the  option 
cf  dkdiuiDg  tUi  contzact  void,  r nd  retncfcff  wUA  sciee  to  li 


The  general  doctrine  which  governs  courts  of  equity  in  cases 
where  a  bill  is  filed  for  the  specific  performance  of  a  contract  to 
convey  land,  and  the  payments  have  not  all  been  made  at  the 
time  fixed  upon  in  the  contract,  appears  to  be  well  settled  by 
ihe  authorities.    And  this  doctrine  we  suppose  to  be,  that  when 


the  parties  do  not  appear  to  have  made  the  time  for  the  payment 
of  the  pnrchaae  money  eeaential,  courts  will  hold  the  bazgainor 
to  the  contract  and  compel  him  to  conyey,  although  the  pur- 
chase money  -was  not  paid  or  tendered  at  the  exact  time  fixed  in 
the  contract  for  the  payment,  proTided  that  compensation  can 
be  made  to  him  for  the  delay,  it  appearing  also  to  be  conseien* 
tions  that  the  conTeyance  should  be  made. 

When,  however,  tiie  parties  haye  made  payment  of  the  money 
at  the  time  fixed  in  the  contract  a  material  and  esflential  part  of 
the  contnust,  the  rule  is  quite  different;  and  unless  in  such  case 
the  money  is  paid  at  the  time  stipulated,  the  obligation  of  the 
bazgainor  to  convey  is  at  end:  See  2  White  &  Tudor's  Lead. 
Gas.  Eq.  8.  To  this  general  doctrine  there  are  many  ezcep* 
tions  and  qualifications,  but  it  will  not  be  necessary  to  notice 
them  in  order  to  dispose  of  this  case.  We  do  not  peroeiTe  that 
the  parties  to  this  agreement  made  the  payment  of  the  purchase 
money  at  the  time  fixed  in  the  contract  material  or  essential. 

The  contract  proTides  that  upon  the  punctual  payment  of  tlia 
notes  the  bargainors  will  convey  the  land.  There  is  nothing  :in 
the  contract,  nor  in  the  circumstances  of  the  case,  to  show  that 
payment  at  the  particular  day  named  by  the  parties  was  deemed 
essential,  and  so  understood.  Nor  do  we  see  that  any  ciroum- 
stances  exist  which  will  prevent  a  court  of  equity  from  Tni^Tring 
perfect  compensation  to  the  bargainors  for  the  delay  in  the  pay* 
mentof  the  notes. 

We  however  shall  not  rely  upon  this  general  doctrine  for  dis- 
posing of  the  case,  because  the  parties  themselves  appear  to 
have  prescribed  what  their  rights  and  liabilities  should  be  in 
ease  of  a  failure  to  pay  the  purchase  money  at  the  time  fixed  in 
the  contract.  This  provision  is  contained  in  the  clause  of  the 
contract  last  above  quoted.  By  that  the  bargainors,  in  case  the 
notes  were  not  paid,  had  the  *'  option  "  to  declare  the  contract 
void,  and  return  the  notes  to  be  canceled.  The  parties  having 
made  this  contract,  we  think  that  it  must  be  the  measure  of  their 
rights,  duties,  and  liabilities.  We  do  not  see  how  the  bargain- 
ors  can  insist  that  the  right  of  the  bargainees  to  the  land  is 
gone  in  consequence  of  their  failure  to  pay  the  purchase  money 
at  the  exact  day  fixed  in  the  contract,  unless  the  bargainors 
availed  themselves  of  their  right  to  declare  the  contract  void 
and  return  the  notes.  It  becomes  a  material  question,  there- 
fore, to  inquire  whether  this  has  been  done.  It  will  be  seen 
that  the  money  due  upon  the  first  note  was  received  after  it  be- 
came due,  and  that  the  declaration  of  forfeiture  was  not  madt 
tiU  the  fourteenth  of  March,  1854. 
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Notice  of  this  'was  giyen  to  the  bargainees  in  a  letter  dated  on 
that  day,  and  forwarded  to  them  in  Ohio.  Could  this  declara- 
tion, made  on  the  fourteenth  day  of  March,  ayail  the  bargainors  f 
We  are  strongly  inclined  to  belieye  that  this  "  option  "  should 
faaye  been  made  at  the  time  of  the  failure  to  pay  the  money. 

It  appears  to  us  that  it  would  be  inequitable  to  allow  the  bar- 
gainors to  wait  after  the  time  fixed  for  the  payment  of  the  money 
had  elapsed,  and  then  make  their  option,  or  not  make  it,  as  the 
land  should  increase  or  decrease  in  value. 

But  howeyer  this  may  be,  we  think  that  the  bargainees  had  a 
right,  upon  this  declaration  being  made,  immediately  to  pay  the 
money,  and  thus  prevent  the  forfeiture.  Courts  of  equiiy  neyer 
enforce  forfeitures,  and  always  mitigate  them,  or  relieve  against 
them,  when  this  can  be  done  without  doing  violence  to  the  con- 
tract of  the  parties;  and  it  appears  to  us  that  it  is  not  an  unrea- 
sonable construction  of  this  clause  of  the  contract  to  hold  that 
the  bargainees  had  the  right  to  pay  the  money  at  the  time  the 
forfeiture  was  declared.  It  will  be  seen  that  the  letter  to  the 
bargainees,  which  informed  them  that  the  baigainors  intended 
to  rely  upon  this  clause  of  the  contract,  was  written  on  the 
fourteenth  of  March,  and  that  the  money  due  upon  the  contract 
was  tendered  to  Delaplaine  on  the  thirtieth  of  the  same  month. 
It  is  to  be  observed  that  the  bargainees  resided  in  Ohio; 
without  stopping  to  inquire  whether  it  was  not  the  duty  of  the 
bargainors  to  seek  the  bargainees  and  return,  or  offer  to  return, 
the  money  which  they  had  paid  on  the  contract,  and  also  the 
note  whi<^  still  remained  due,  we  think  that  the  tender  of  the 
money  to  Delaplaine  on  the  thirtieth  of  March  was  in  time  to 
prevent  the  forfeiture.  It  was  undoubtedly  made  as  soon  as  it 
could  be  after  the  notice  of  the  intention  of  the  bargainors  to 
declare  the  contract  void  reached  the  bargainees.  Delaplaine 
and  Burdick  both  state,  in  their  answers,  that  the  letter  dated 
on  the  fourteenth  of  March,  containing  the  notice,  was  mailed 
on  the  nineteenth  of  the  same  month.  The  tender  was  therefore 
made  in  eleven  days  after  the  notice  was  mailed  at  Madison. 
There  could  have  been  no  delay  on  the  part  of  the  bargainees 
after  they  received  the  noti'ce. 

They  must  have  left  Ohio  immediately  and  come  to  Wisconsin 
to  make  the  tender,  and  this  was  all  that  could  reasonably  be  re- 
quired of  them.  We  are  therefore  forced  to  conclude  that  if  it 
was  possible  for  the  bargainors  to  make  a  good  tiUe  to  the 
premises,  it  would  be  the  duty  of  the  court  to  enter  a  decree  com- 
pelling them  to  convey  the  land  according  to  the  contract.    But 
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as  this  is  impoesible  on  aooount  of  the  sale  to  Deiroj,  who  is  m 
boiia  fide  parchaaer,  the  qoestion  is,  whether  the  hill  should 
be  disEDiBBed  and  the  bargaineee  he  left  to  an  action  at  law  to 
recoTer  their  damages,  or  whether  the  conrt  should  retain  the 
case  for  the  pnxpose  of  ascertaining  the  compensation  and  dam* 
ages  which  the  complainants  should  reoeiTef  The  anthorities 
upon  this  point  are  Teiy  conflicting:  See  DenUm  t.  Stewart^  1 
Coxy  268;  also  1  Story's  Eq.  Jur.,  sec.  19,  and  the  cases  there 
raferred  to.  But  we  think  that  to  saTC  a  multiplicity  of  suits, 
the  better  opinion  is  in  fsTor  of  the  jurisdiction  of  the  court  in 
which  the  proceedings  were  had  to  coiforoe  thespeoific  perform* 
ance  of  the  contract,  when,  as  in  this  case,  the  court  has  heen 
prevented  from  enforcing  the  contract  specifically  hy  the  act 
of  the  defendants.  But  however  this  may  be,  we  feel  com- 
pelled to  retain  the  case  for  another  reason;  and  that  is,  that 
there  is  now  in  this  state  no  court  of  law  distinct  from  a  court 
of  equity  to  which  the  complainants  can  resort  for  the  purpose 
of  having  their  damages  and  compensation  ascertained.  Since 
the  act  to  establish  the  code  of  procedure  went  into«fEect,  it  has 
become  impossible  to  send  a  party  from  a  court  of  equity  to  a 
court  of  law;  and  there  seems  to  be  no  reason  for  not  retaining 
tiie  ease  where  it  now  is. 

The  decree  of  the  circuit  court  dismissing  the  bill  must  there- 
fore be  affirmed  as  to  the  defendant  Dewey,  and  reversed  as  to 
tiie  other  defendants.  The  cause  must  be  remanded  to  the  cir- 
cuit court,  with  directions  to  ascertain  the  damages  and  com- 
pensation which  the  complainants  are  entitled  to  receive  from 
the  defendants  Delaplaine  and  Burdick. 

It  has  been  contended  by  the  counsel  for  the  defendants  that 
the  defendants  can  only  be  compelled  to  return  the  money  which 
they  have  received  from  the  complainants,  and  interest.  We 
are  inclined  to  think  that  this  would  be  the  measure  of  damages 
if  the  titie  of  the  defendants  Delaplaine  and  Burdick  had  failed 
without  their  own  fault,  and  possibly  this  court  would  be  un- 
able to  award  more,  even  in  a  case  like  the  present,  where  the 
title  of  the  complainants  has  been  defeated  by  the  act  of  the 
defendants  themselves,  if  the  deed  which  they  agreed  to  execute 
was  to  contain  only  the  ordinaiy  covenants:  Baldwin  v.  Jfunn, 
2  Wend.  899  [20  Am.  Dec.  627];  Seamore  v.  Earlan,  8  Dana, 
416. 

But  upon  this  subject  we  give  no  opinion,  because  the  cove- 
nants which  the  bargainors  agreed  to  insert  in  their  conveyance 
of  the  land  show  that  the  parties  have  themselves  agreed  on  a 
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difl(Brent  rale  of  damages.  In  the  contract  for  the  sale  of  the 
land  the  bargainors  agreed  that  they  would  conTej  the  premiaeB 
'*  with  covenants  of  general  warranty,  and  covenants  to  indein«- 
nify  them  [the  bargainors]  in  case  of  failure  of  title,  for  increase  cO 
value  of  the  said  real  estate,  as  well  as  for  all  improvements 
which  may  [might]  thereafter  be  made  thereon/' 

It  will  be  seen  ttiat  the  bargainors  could  not  fulfill  the  agree- 
ment  without  executing  a  deed  with  covenants  to  indemnify 
the  bargainees,  in  case  of  failure  of  title,  for  the  increase  of  the 
value  of  the  land  which  they  agreed  to  sell.  It  follows  conclu- 
sively that  for  the  refusal  of  the  bargainors  to  execute  such  a 
deed  the  measure  of  damages  will  be  the  difference  in  the  value 
of  the  land  at  the  time  when  the  bargainees  became  entitled  to 
their  deed  by  the  tender  of  the  purchase  money  on  the  thirtieth 
of  March,  1864,  and  the  sum  agreed  to  be  paid  for  the  land  in 
the  contract,  if  the  value  of  the  land  at  the  time  of  the  tender 
was  greater  than  the  price  fixed  in  the  contract;  to  this  must  be 
added  the  payment  made  by  the  complainants,  and  ifiterest  from 
the  time  of  payment.  As  Uie  agreement  for  the  sale  of  the  land 
provided  that  the  rents  arising  from  leases  of  portions  of  tho 
property  should  be  paid  to  the  bargainees,  the  complainants  are 
entitled  to  receive  whatever  rents  accrued  between  the  time  o/ 
executing  the  contract  of  sale  and  the  tender  of  the  money  on 
the  thirtieth  of  March,  1854,  and  which  came  to  the  hands  of 
Delaplaine  and  Burdick,  and  also  interest  on  the  same  from  the 
time  of  payment. 

Ordered  accordingly.  ^ 

Bona  Fidb  Pubohabsr,  What  Titu  Aoquibbd  bt:  See  Bu$h  v.  Bu$h^  51 
Am.  Dec  675;  Oddl  v.  CTit^,  55  Id.  147;  (hmiimin(f§  v.  OoUmtm^  62  Id.  402| 
Howell  V.  Aahmortf  57  Id.  VII;  HwUer  v.  Lawrtneet  62  Id.  640;  Aarto  v 
Agneiy  65  Id.  314. 

This,  whxn  or  Essxhcs  or  OoHTBAor,  Avn  Bmor  or  SnFULATiox 
THKBOoa:  See  Tcnng  v.  DaiUds,  63  Am.  I>eo.  477,  and  cases  cited  In  notes 
485, 486.  The  principal  case  is  cited  in  Palmer  v.  8L  PgmIM.  A  F,  In$.  Cb., 
44  Wis.  208,  to  the  point  that  time  is  not  essential  nnless  parties  make  it  so. 

BisKBVATioN  or  OmoK  TO  Dbolabs  OosTBAor  Vom  lOB  DzTAULr  most 
be  exercised  by  election  at  time  of  dslanlt  to  be  of  any  efieot:  Btum  v.  C/al' 
kffffer,  7  Wis.  448,  citing  principal  case. 

FoBTXiTiTRBS,  BxLDET  ZK  Bquitt  aoazhbt;  See  AnIA  v.  MoHmet^pod^^  1\ 
and  eztenslTe  note  on  the  subject. 

DmnvonoN  bkfwxkn  Law  and  Squxtt  Coubib  Aboubexd  nr  Wnooiranf ; 
See  Dttm  v.  Madiutm,  0  Wis.  407. 

MBASXTBa  or  Dakaobs  vob  Failubb  or  Ybntob  to  Convbt:  See  Thomp' 
•on  V.  ChiihH€j  33  Am.  Dec  225;  iSo&r  v.  Kindly  39  Id.  53;  Van  Bppe  r.Har^ 
Hson,  40  Id.  314;  ifarsAotf  V.  ^onq^,  50  Id.  92.    la  Hammond  r.  Haauim, 
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n  Micli.  387»  eiting  tlie  prindpftl  CMe,  the  oMMiirs  of  damafet  for  faflora  in 
mawvy  is  bold  to  be  tlie  value  of  the  laod  at  the  time  of  breach  of  the  oora- 
aiDt  to  oonvey,  if  the  party  fails  to  or  pots  it  out  of  hit  power  to  ooot^. 

Ths  FBiKCirAL  CA8S  18  ciTBD  in  J^oofKiii  V.  OrtoH,  27  Wis.  815,  tQ  tha 
point  tba*  eouis  cannot  decree  specific  performance  of  a  thing  wUoh  is  lai* 
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ObVBss  Take  Judicial  Koncs  or  AccKssioir  or  Pnaoiis  to»  ahd  Holi>> 
cro  or,  Omcss  under  the  constitation;  and  persons  wliile  tiiey  remain 
in  office  and  ezerdse  the  official  duties  thereof  are  regarded  by  the 
coorts  as  officers  de  /ado, 

Aon  or  OmczBs  ds  Facto  axe  Valid  as  far  as  regards  tliird  persons. 

OOTIRKOB    IS    OmCKR   DS    FaCTO,  AND  HIS  APPROVAL  OP  AOTB  OP  LlOn* 

LATinui  Valid,  where  he  holds  over  after  expiration  of  his  term,  and 
after  his  sacoessor  has  taken  the  oath  of  office^  on  the  assamption  of  Ui 
re-election,  in  pnrsaanoe  of  the  certificate  of  the  state  canvassers,  and 
continoes  to  so  act  as  governor. 

Law  FnoHo  Sm  to  Which  Couhtt  Ssat  shall  bs  Rimovkd,  and  vote 
in  favor  of  the  removal  by  the  voters  of  the  oonnty,  before  the  removal 
takes  place  in  fact,  is  a  sufficient  compliance  with  the  constitotional  pro- 
vision requiring  that  before  any  county  seat  shall  be  removed,  the  pro- 
poeed  site  sliall  be  fixed  by  law,  and  shall  have  been  voted  on  favorably 
by  a  majority  of  the  voters  of  the  county. 

**VoTEBS  or  CouvTT,'*  AS  UsKD  IN  Wboonsin  CONSTITUTION  in  refer- 
ence to  removal  of  county  seats,  means  those  who  have  a  right  to  vote 
at  elections  for  state  officers. 

LioisLATrvs  Act  is  Void  Which  Prescribks  Qualipigation  pob  Eliotob 
under  its  provisions,  additional  to  the  constitutional  requirements,  as  a 
previous  residence  of  thirty  days  in  the  town  where  the  elector  offers  his 
vote. 

Mandamus  to  respondent  to  show  cause  why  he  does  not  hold 
his  office  of  clerk  of  the  circuit  court  at  Shullsburg,  the  county 
seat  of  La  Fayette  county.  Respondent  answered,  showing 
that  he  kept  his  office  as  such  clerk  at  Avon,  which  he  claimed 
had  become  the  county  seat  of  the  county  by  virtue  of  regular 
proceedings  to  change  the  site  of  the  county  seat  to  such  plaoe^ 
The  remaining  facts  are  stated  in  the  opinion. 

Jam£9  H.  KnawUon^  relator,  in  propria  perwna, 

Charles  Dunn^  for  the  respondent. 

By  Court,  Whtton,  0.  J.  The  matters  principally  relied  upon 
by  file  relator  to  sustain  his  demurrer  to  the  return  of  the  xe- 
^ondent  to  the  alternative  ¥nrit  of  mandamus  are:  1.  That  the 

Am.  Dbc  7i^  LT 
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act  to  provide  for  the  removal  of  the  county  seat  of  La  Fayette 
county  never  became  a  law,  for  the  reason  that  it  was  not  ap- 
proved by  the  governor  of  the  state,  nor  passed  by  the  senate 
and  assembly  by  the  requisite  number  of  votes,  after  the  bill  was 
returned  to  the  house  in  which  it  originated,  by  the  governor, 
with  his  objections  thereto;  2.  That  the  act  provides  for  the  re* 
moval  of  ttie  couniy  seat  from  Shullsburg  to  Avon  in  case  a 
majority  of  the  votes  cast  on  the  question  of  the  removal  shall 
be  in  favor  of  a  removal,  without  any  further  action  on  the  part 
of  the  legislature;  and  3.  That  a  "  majority  of  the  voters  of  the 
county  voting  on  the  question ''  of  the  removal  of  the  county  seat 
have  not  voted  in  favor  of  its  removal  from  Shullsburg  to  Avon. 

The  fact  assumed  by  the  relator  to  sustain  the  first  position 
taken  is,  that  William  A.  Barstow,  who  approved  of  the  act  in 
question,  was  not  the  governor  of  the  state  at  the  time  of  its 
approval,  but  that  Coles  Bashford,  who  now  has  possession  of 
the  office,  was  at  that  time  the  lawful  governor.  We  do  not 
think  this  position  can  be  sustained.  Courts  take  notice  of  the 
accession  to  office  of  officers  of  this  description  without  proof: 
1  Greenl.  Ev. ,  sec.  6.  And  although  this  does  not  prevent  courts 
from  inquiring  into  their  right  to  hold  office  by  an  information 
in  the  nature  of  a  quo  warranto,  still,  while  they  remain  in  office, 
courts  take  notice  of  the  fact,  and  regard  them  as  officers  de 
facto. 

The  general  doctrine  that  the  acts  of  officers  de  facto,  while  in 
office,  are  good  as  to  third  persons,  we  supposed  to  be  too  well ' 
settled  to  require  the  citation  of  authorities  to  support  it;  and  we 
cannot  perceive  how  this  case  differs  from  the  ordinary  one  of  an 
office  unlawfully  held  by  one  to  the  exclusion  of  the  person  who  is 
lawfully  entitled  to  it.  In  the  case  of  State  ex  reL  Bashford  v. 
Barstow,  4  Wis.  667,  decided  at  the  last  term  of  this  court,  it 
was  contended  that  the  office  of  governor  was  something  more 
than  an  office.,  as  that  term  was  used  in  the  constitution.  This 
argument  was  pressed  upon  the  court  for  the  purpose.of  showing 
that  we  had  not  jurisdiction  to  inquire  by  what  right  the  re- 
spondent held  the  office.  It  was  conceded  that  if  this  was  strictly 
an  office  under  the  constitution  the  jurisdiction  existed;  but  it 
was  contended  that  the  governor  constituted  a  separate  depart- 
ment of  the  government,  and  for  that  reason  was  beyond  the 
jurisdiction  of  the  court.  We  however  decided  that  the  office 
of  governor  was  strictly  and  properly  an  office  under  the  con- 
stitution, and  held  that  the  court  had  jurisdiction  to  inquire  by 
what  right  the  respondent  held  it  and  exercised  its  duties.    We 
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•re  entirelj  satisfied  that  this  decision  was  coneot,  and  musty 
therefore,  &PP^7  ^  ^®  <^^  ^^  GoTemor  Barstow  while  he  had 
possession  of  ttie  o£Sce,  the  role  uniformly  applied  bj  courts  to 
the  acts  of  officers  iefado. 

We  must  holdy  therefore,  that  the  act  of  the  legislature  is  not 
Toid  for  the  reason  that  it  did  not  reoeiye  the  approval  of  the 
governor. 

We  do  not  think  that  theact  of  the  legislature  in  question  is 
Toid  for  the  reason  that  it  proTides  for  the  removal  of  the  counly 
seat  from  Shullsburg  to  Atou,  in  case  a  majority  of  therotesgiven 
on  the  question  of  removal  should  be  in  &Tor  of  removal,  with- 
out any  further  action  on  the  part  of  the  legislature.  It  is  con« 
tended  on  the  part  of  the  relator  that  the  constitution  gives  the 
legislature  power  to  remove  the  county  seat  only  when  a  major* 
ity  of  the  voters  of  the  county  have  voted  iufiivorof  the  removaL 
Hence  the  relator  contends  that  this  must  be  done  before  the 
le^slature  can  pass  an  act  to  provide  for  the  removal. 

The  clause  of  the  constitution  relied  upon  to  sustain  this 
position  is  as  follows:  "  No  county  seat  shall  be  removed  until 
the  point  to  which  it  is  proposed  to  be  removed  shall  be-fixed 
by  law,  and  a  majority  of  the  voters  of  the  county,  voting  on  the 
question,  shall  have  voted  in  favor  of  its  removal  to  such  a 
point: "  Art.  13,  sec.  8.  We  think  this  clause  of  the  constitution  is 
complied  with  if  the  point  to  which  it  is  proposed  to  remove  the 
county  seat  is  fixed  by  law,  and  the  voters  vote  in  &vor  of  the 
removal  before  the  removal  takes  place  in  fact.  This  is  done  by 
the  act  in  question,  which  provides  for  the  removal  of  the  county 
seat  to  Avon  in  case  a  majority  of  the  voters  of  the  county 
should  vote  in  favor  of  the  removal.  The  legislature  is  not 
prohibited  from  passing  an  act  which  provides  for  the  removal 
of  a  county  seat,  in  case  a  majority  of  the  voters  of  the  county 
vote  in  its  favor,  before  the  vote  is  taken.  It  is  enough  if  the 
removal  itself  does  not  take  place  until  a  majority  of  we  voters 
have  so  voted. 

We  will  now  proceed  to  notice  the  third  point  relied  upon  by 
the  relator,  which  is,  that  the  question  of  the  removal  of  the 
county  seat  from  Shullsburg  to  Avon  has  not  been  determined 
in  favor  of  such  removal  by  a  majority  of  the  voters  of  the  county 
voting  on  the  question. 

The  provision  of  the  constitution  above  quoted  is  clear  and 
explicit,  and  by  it  the  legislature  is  prohibited  from  removing  a 
county  seat  until  a  majority  of  the  voters  of  the  county,  voting 
on  the  question,  shall  have  determined  in  favor  of  the  removaL 
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By  the  word  ''Toten/'  as  that  term  is  used  in  this  sectioQ  of 
the  oonstitationy  we  suppose  are  meant  legal  Toters,  those  who 
have  a  right  to  vote  at  the  elections  held  for  the  purpose  of 
choosing  state  officers.  This  position  seenis  so  plain  that  we 
shall  forbear  any  attempt  to  maintain  it  by  elaborate  argument. 

A  reference  to  the  constitution,  art.  8,  sec.  1,  shows  that 
these  are  persons  who  are  required  to  reside  in  the  state  one 
year  next  before  the  election  at  which  they  vote.  If  they  pos- 
sess the  other  qualifications  specified  in  the  constitution,  and 
have  resided  in  the  state  one  year  next  preceding  any  election, 
they  are  allowed  to  vote  at  such  election.  It  is  contended  by 
the  relator  that  the  act  of  the  legislature  which  authorized  the 
▼oters  of  the  county  to  vote  on  the  question  of  the  removal  of  the 
county  seat  from  ShuUsburg  to  Avon  did  not  permit  p€rsi>n8  to 
vote  who  possessed  the  qualification  as  to  residence  in  the  state 
which  the  constitution  prescribes;  so  that  the  l^gal  voters  of  the 
county  have  never  had  an  opportunity  to  vote  on  the  question 
of  the  removal. 

The  first  section  of  the  act  of  the  legislature  in  question  pro- 
vides that  the  "qualified  electors  of  the  county  of  La  Fayette" 
shall  be  authorized  to  vote,  etc.,  but  the  third  section  providcb 
that  "no  person  shall  be  deemed  qualified  to  vote  upon  the 
question  of  the  removal  of  the  county  seat,  provided  for  in  this 
act,  unless  he  shall  have  resided  in  the  town  where  he  offers  his 
vote  at  least  thirty  days  (and  who  is  not  a  permanent  resident  of 
the  county)  previous  to  the  first  day  of  April,  A.  D.  1856."  As 
the  first  day  of  April  was  the  day  fixed  in  the  act  for  taking  the 
vote,  it  will  be  seen  that  the  act  requires  every  person  who  should 
vote  on  the  question  of  removal  should  have  resided  in  the  town 
where  he  offered  to  vote  thirty  days  previous  to  the  time  when 
the  vote  was  taken.  It  was  contended  on  the  part  of  the  re- 
spondent that  this  provision  of  the  act  was  in  accordance  with 
the  constitution,  and  that  if  it  was  a  violation  of  that  instru- 
ment, still  the  vote  which  was  taken  should  have  the  same  effed 
given  to  it  as  though  the  qualifications  of  the  voters  as  fixed  in 
the  act  had  been  the  same  as  those  prescribed  in  the  constitu- 
tion, unless  it  appeared  that  persons  who  possessed  the  consti- 
tutional qualifications  of  voters  had  offered  to  vote  at  the  election 
in  sufficient  numbers  to  change  the  result,  and  had  been  pre- 
vented from  voting  on  the  ground  that  they  had  not  resided  in 
the  town  where  they  offered  to  vote  thirty  days  previous  to  the 
election. 

We  have  no  doubt  that  the  qualifications  of  the  voters  as  fixed 
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by  the  ftot  wate,  in  respeot  to  residence  in  the  etftte,  quite  differ- 
ent from  thoee  pxeecribed  in  the  conetiiation.  The  latter  instru- 
ment is  explicit;  it  proTides  in  express  terms  that  a  person  who 
pooDooooD  the  other  qualifications  mentioned,  and  who  has  re- 
sided in  the  state  one  year  next  preceding  any  election,  shall  be 
deemed  a  qualified  elector  at  such  election. 

It  seems  to  us  dear  that  by  requiring  a  xesidenoe  oi  thirty 
days  in  the  town  where  the  elector  offers  to  Tote,  the  legislature 
haTe  added  a  qualification  not  contained  in  the  constitution,  and 
which  is  repugnant  to  its  proTisions.  The  constitution  proTides 
that  if  a  person  possesses  certain  qualifications,  and  has  resided 
in  the  state  one  year  next  preceding  any  election,  he  shall  be 
deemed  a  qualified  elector  at  such  election;  while  the  act  of  the 
legislature  in  question  provides,  in  effect,  that  this  shall  not  be 
sufficient,  but  that  he  shall,  in  addition,  have  resided  for  thirty 
days  previous  to  the  time  when  the  election  is  holden  in  the 
town  where  he  offers  bis  ^ote. 

Wo  hare  no  doviyt  SbaC  fte  ImflicfclAle  have  the  power  to  pro- 
vide that  a  peiBom  wldO  h4s  a  x^l  to  vote  under  the  constitu* 
lion  shall  be  allowed  to  exercise  this  right  only  in  the  town 
where  he  resides,  because  this  would  be  only  to  prescribe  the 
place  where  a  right  which  he  possessed  under  the  constitution 
shall  be  exercised,  and  fixes  upon  the  most  convenient  place  for 
its  exercise.  Such  a  provision  does  not  add  to  the  quaMcations 
which  the  constitution  requires;  but  an  act  of  the  legislature 
which  deprives  a  person  of  the  right  to  vote,  although  he  has 
every  qualification  which  the  constitution  makes  necessazy,  can- 
not be  sustained. 

We  will  now  proceed  to  inquire  what  effect  this  provision  of 
the  act  of  the  legislature  in  question  must  have  upon  the  vote 
which  was  taken  upon  the  subject  of  the  removal  of  the  couniy 
seat  from  Shullsburg  to  Avon. 

It  is  contended  by  the  respondent  that  full  effect  should  be 
given  to  the  vote  unless  it  appears  that  a  number  of  persons  suf- 
ficient to  change  the  result,  and  who  were  legal  voters  by  the 
constitution,  were  prevented  from  voting  by  force  of  the  act  of 
the  legislature. 

We  do  not  think  that  this  view  of  the  matter  can  be  sustained. 
The  question  is  whether  the  legal  voters  of  the  county  have  had 
an  opportunity  to  express  their  wishes  for  or  against  a  removal 
of  the  county  seat  of  the  county.  If  the  act  of  the  legislature 
had  submitted  the  question  to  the  legal  voters  of  the  county, 
then  a  most  material  question  of  fact  might  have  arisen  in  regard 
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to  tlio  qualifications  of  those  who  were  allowed  to  vote,  or  whoRe 
votes  were  refused  by  the  inspectors  of  election.  But  the  act 
of  the  legislature  in  question  in  express  terms  prohibited  per- 
sons from  voting,  although  they  had  all  the  qualifications  which 
the  constitution  requires.  They  therefore  were  not  allowed  by 
the  act  to  vote,  and  if  they  had  offered  to  do  so  their  votes 
would  not  have  been  received.  It  follows  that  the  legal  voters 
of  the  county  had  no  opportunity  given  them  by  the  act  to  vote 
on  the  question;  in  other  words,  the  question  of  the  removal  of 
the  county  seat  was  not  submitted  to  the  legal  voters  of  the 
oouniy,  and  fhe  vote  which  has  been  taken  cannot,  for  this  rea- 
son, show  whether  those  who  by  the  constitution  must  give 
their  assent  to  the  removal  before  it  can  take  place  are  in  favor 
of  or  against  it. 

We  must  therefore  hold  that  the  county  seat  has  not  been 
changed  from  Shullsburg  to  Avon,  and  for  this  reason  award  » 
peremptory  mandamua. 

MandamuB  awarded.  

OinaiBs  DB  Faoto,  Who  abb,  avd  Vauditt  or  Aoib  or:  See  Bwrhe^^ 
MUotf  42  Am.  Deo.  142;  Farmera*  Bank  v.  Cfhuter^  44  Id.  318;  Pl^numlh  ▼. 
Painter^  44  Id.  674;  Pearee  v.  ffawHns,  68  Id.  54,  and  note;  Burke  v.  Palton. 
62  Id.  194.  The  principal  caae  ia  cited  to  thia  point  in  Be  Boyle,  9  Wia,  287^ 
Chicago  A  N.  W.  B*y  Co.  ▼.  Langlade  Co,,  66  Id.  629. 

Courts  Take  Judicial  Noticb  or  Acoissiok  or  Pibsons  to  Omoit 
See  Alexander  ▼.  Bumham,  18  WiB.  201,  citing  principal  case. 

Aor  PRBSORTBiyo  QuAunoATioMS  roB  Voters,  Dittbrino  vbom  Taotm 
FiXBD  BT  OoNBTiTunoN,  IB  VoiD:  See  State  v.  Lean,  9  Wii.  283|  State  v. 
TVrfOe,  63  Id.  49^  both  dting  the  principal 
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BuntniB  Ck>UBiS  bab  Power  to  Amend  its  JCLbcords  according  to  the  £boI^ 
though  anbeeqaent  to  the  time  at  which  judgment  was  rendered.  Se 
where  a  judgment  was  correctly  entered  on  the  clerk's  minate-bo(^  in 
accordance  with  the  opinion  of  the  court  on  file,  but  in  making  up  the 
record  of  the  case  the  clerk  made  a  mistake  in  entry  of  the  judgment^ 
the  court  had  power  to  amend  or  correct  its  record  in  accordance  with 
the  fact. 

teoPBR  Praotiob  to  Obtaut  Correction  of  Reoord  is  bt  Motion,  witb 
due  notice,  to  the  opposite  party,  and  it  Ib  improper  for  the  clerk  it 
alter  or  amend  a  record,  even  on  the  direction  of  a  member  of  the  oouit^ 
without  a  motion  and  notice  to  the  opposite  party. 

Motion  to  correct  record.    The  opinion  states  the  facts. 
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JSmiei  8.  Brovm,  for  Ihe  motion. 
J.  B,  Bfigham^  oonbra. 

Bj  Court,  Colb,  J.  This  is  a  motion  on  the  part  of  Hoover 
to  correct  the  record  in  this  canse;  or,  in  the  language  of  the 
motion,  to  remove  an  interpolation  npon  the  record  made  by 
the  derk,  and  to  restore  the- record  to  its  integrity. 

In  jostice  to  the  clerk  of  this  conrt,  it  is  necessaiy  to  state 
briefly  the  circamstances  nnder  which  the  change  of  the  record 
was  made. 

This  canse  originally  came  to  this  court  on  an  appeal  £rom  the 
oireoit  court  of  Milwankee  county.  In  the  order  appealed  from 
the  circuit  court  had  denied  an  application  made  to  it  to  set 
aside  the  sale  made  by  the  sheriff  of  the  mortgaged  premises^ 
and  had  also  confirmed  the  sale  thus  made.  The  sale  was 
sought  to  be  set  aside  in  the  court  below  on  the  ground  of  sur- 
prise upon  Hoover,  and  also  on  account  of  inadequacy  of  the 
price  bid  for  the  premises  at  the  sheriff's  sale.  Upon  a  consid« 
eration  of  the  case  at  the  last  term  of  the  court,  a  majority  of 
the  court  were  of  the  opinion  that  the  evidence  failed  to  make 
out^  a  case  which  would  justify  the  court  in  setting  aside  the 
sale,  and  that  the  circuit  court  very  properly  denied  the  appli- 
cation  made  for  that  purpose.  At  the  same  time  we  were  led  to 
the  conclusion  that  the  proof  of  the  publication  of  notice  of 
sale,  which  was  filed  by  the  sheriff  with  his  report  of  sale, 
was  defective,  and  that  so  much  of  the  order  of  the  circuit 
court  as  denied  the  application  to  vacate  the  order  of  confirma- 
tion of  sale  should  lie  reversed. 

The  views  of  a  majority  of  the  court  upon  these  several  points 
were  stated  in  the  opinion  of  the  court  filed  in  the  cause  of 
Sm  V.  Hoover,  5  Wis.  854,  and  the  judgment  of  the  court  was 
that  the  order  of  confirmation  of  sale  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  The  clerk  entered  the 
judgment  correctly  upon  his  minute-book;  but  in  making  up 
his  record  made  a  mistake,  and  set  forth  the  judgment  of  this 
court  as  reversing  the  order  of  the  circuit  court  denying  the 
application  to  set  aside  the  sale,  as  well  as  reversing  the  order 
confirming  the  sale. 

At  the  present  term,  the  clerk,  under  the  direction  of  a  mem- 
ber of  the  court,  corrected  the  record  so  as  to  correspond  with 
the  actual  judgment  given  in  the  case,  and  the  motion  under 
consideration  is  to  restore  the  record  as  it  stood  before  this 
correction. 
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In  a  case  like  the  present^  where  there  has  been  a  manifest 
error  of  the  derk  in  entering  up  judgment,  and  where  his  min- 
ute-book and  the  opinion  on  file  show  what  the  judgment  of 
the  court  was,  we  have  no  doubt  of  the  power  of  the  court  (upon 
a  proper  application),  to  correct  its  records,  and  make  them  ia 
conform  to  the  truth  of  the  case,  at  a  term  subsequent  to  the 
one  at  which  the  judgment  was  rendered.  It  would  be  most 
extraordinary  if  this  court  could  not  correct  a  misprision  of  the 
derk,  who  had  entered  a  judgment  of  afSrmance  when  it  had,  in 
fact,  been  one  of  reversal. 

Anciently,  it  was  held  that  amendments  of  the  record  could 
only  be  madeduring  the  term  in  which  the  judicial  act  was  done, 
but  latterly  a  more  liberal  and  reasonable  practice  has  prevailed, 
and  we  believe  the  general  current  of  authority  is  to  the  effect 
that  clerical  errors  may  be  corrected  even  at  a  subsequent  term. 
In  the  case  of  Chamberlain  t.  Crane,  4  N.  H.  115.  The  court 
gave  leave  to  amend  the  record  where  a  judgment  had  been  en- 
tered upon  a  wrong  count  at  a  term  in  1817,  even  so  late  as  in 
1827,  with  a  saving  clause  as  to  the  rights  of  third  persons. 
Mechanicff  Bank  v.  lEnlhom,  19  Johns.  244,  is  also  a  strong 
case,  showing  the  extent  to  which  courts  will  go  to  correct 
a  mistake  of  the  clerk.  See  also  Chiohesier  v.  Cande,  8  Oow. 
89,  and  note;  Waldo  y.  Spencer,  4  Oonn.  71;  Fool  v.  Cody,  \ 
Boot,  178;  Atkins  v.  Savoyer,  1  Pick.  851<-867  [11  Am.  Dec. 
188];  Smiih  v.  Myers,  5  Blackf.  228. 

But  we  think  the  proper  practice  is  to  correct  such  mistakes 
upon  motion  with  due  notice  to  the  opposite  parly.  No  motion 
was  made  in  this  case,  in  the  first  instance,  to  correct  the  error, 
and  we  think  it  was  improper  for  the  clerk  to  do  it,  even  at  the 
direction  of  a  member  of  the  court. 

The  present  motion  must,  therefore,  be  sustained. 


PowBB  07  Ck>UBiT8  TO  Amskd  Rkcobds:  See  (Tdttoiooy  v.  McKtithen,  42 
Am.  Deo.  163,  and  note  156;  King  ▼.  8taU  Bank,  47  Id.  739;  Twng  r.  Staie 
Bank,  68  Id.  630;  LewU  ▼.  Ro8$,  50  Id.  49;  WhUwtU  v.  Emmry,  Id.  220;  Hav^ 
Utfm  T.  5ette,  64  Id.  694.  In  Rogen  v.  Hcening,  46  Wis.  363,  the  prinoxpal 
case  18  cited  to  the  point  that  records  are  amendable  in  proper  time,  and  on 
motion  only.  A  court  may  correct  the  record  entry  of  a  judgment,  even  at  a 
subsequent  term,  to  make  it  conform  to  the  judgment  rendered:  Scheer  v. 
Keown,  84  Id.  363,  citing  the  principal  case;  but  the  court  cannot  review  the 
judgment  itself  at  a  subsequent  term:  Pringle  v.  Dtmn,  39  Id.  439,  citing  the 
prmcipal  case;  see  also  Bay  v.  Brigham,  12  Nat.  Bank.  Reg.  161,  citing  tho 
principal  case  to  this  point 
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[B  Wnoonor,  SSI.] 

Sqvitt  RaaARDS  as  FRAUDaLXNT  Conduct  whenhy  »  peiwm  is  intcntioiio 
ally  or  by  derign  misled  by  totflTepretentstian  of  s  mstorisl  Iset,  or 
prodnctioii  of  a  false  impressioD,  in  order  to  entrap  or  obeat  bim,  or  ob- 
tain some  midae  advantage  of  bim;  and  against  snob  oondaot  relief  will 
be  granted. 

€oiaiucT  ov  Paxtt  is  nov  Bboardxd  as  Frausuliht  wbsre  be  gives  to 
aaotber  infonnation  of  facts  upon  wbidb  tbe  latter  aots,  tbongb  soeb  in- 
fonnation  be  wrong,  and  misleads  snob  party  to  bii  prejndice»  if  tbe  in- 
formation was  given  in  good  faith,  with  a  belief  that  it  was  tme,  and 
with  no  intention  to  mislead  or  deceive;  and  tbe  party  so  giving  infonnn 
tion  will  not  be  answerable  therefor  in  dami^gee. 

FoBVsrruRXS  Exfrssblt  Imposxd  bt  Statutb  will  seldom  be  interfered 
with  or  mitigated  in  a  coart  of  equity. 

PUBCHASBB  OF  SCHOOL  LaVDS  MAT  BkVXVI  CoKTBAOV  OF   PUBORASB  after 

forfeitore  for  non-payment  of  principal  and  interest,  and  before  reeale, 
by  payment  of  amomit  doe,  and  interest  and  oosti»  together  with  five 
per  oent  dami^ges  on  the  purchase  money. 
DnrosiTioN  ov  School  Lands  Pboyidkd  fob  bt  WnooNSnr  Bsvisbd 
Statdtbs,  chapter  24,  is  a  contract  of  aale,  and  not  a  aale;  and  tbttsfora, 
allowing  each  a  contract  on  credit  is  not  repugnant  to  the  oonstitntionsl 
provision  prohibiting  a  sale  on  credit. 

Bill  in  equity.    The  opinion  states  the  facts. 
Ira  (7.  Paine  and  Byron  Paine^  for  the  appellants 
E.  Mariner,  api>ellee,  in  propria  persona. 

By  Court,  Colk,  J.  The  testimony  taken  upon  the  hearing  of 
this  canse  does  not  materially  vary  the  case  as  it  stands  upon 
bill,  answer,  and  replication.  It  therefore  becomes  necessary, 
for  a  proper  understanding  of  the  charge  of  fraud  and  mistake, 
which  are  relied  upon  as  grounds  of  relief  in  this  case,  to  look 
at  the  principal  allegations  of  complainant's  bill  containing  that 
charge,  and  such  parts  of  the  answer  of  the  defendant  Mariner 
as  are  responsive  thereto. 

The  bill  was  filed  in  the  circuit  court  of  Milwaukee  counly  on 
the  eighth  of  June,  among  other  matters  stating,  in  substance,  that 
on  the  fifteenth  of  June,  1850,  at  a  sale  of  school  and  university 
lands  in  the  county  of  Milwaukee,  in  accordance  with  the  provis- 
ions of  chapter  24,  revised  statutes,  Olinton  Walworth  became 
and  was  the  purchaser  of  lot  No.  18,  in  the  south-east  quarter  of 
section  16,  township  7  north,  of  range  22  east,  containing  seven 
and  nineteen  hundredths  acres,  for  the  sum  of  five  hundred 
and  thirty-nine  dollars  and  ninety-seven  cents,  of  which  he 
paid  at  the  time  of  purchase  fifty-four  dollars  and  ninety-seven 
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cents  of  the  pnrchase  money,  and  eighteen  dollars  and  thirtj- 
eight  cents  for  interest  upon  the  balance  unpaid  up  to  January 
1, 1851,  taking  from  the  commissioners  a  duplicate  certificate 
bearing  date  upon  that  day,  in  which  the  purchaser  of  the  lot, 
at  the  time,  and  for  the  amount,  and  for  the  payment  of  the 
sum  aforesaid,  were  recited  and  admitted,  and  in  which  said 
certificate  it  was  provided  that  if  the  said  Walworth,  his  heiis 
or  assigns,  should,  within  ten  years,  pay  the  balance  of  the 
purchase  money,  interest  annually  in  advance,  at  the  rate  of 
seven  per  cent,  and  the  taxes  properly  assessed  thereon,  that 
then  said  Walworth,  his  heirs  or  assigns,  should  be  entitled  to 
a  patent  for  the  said  lot;  and  that  the  certificate  also  provided 
that  in  case  of  default  in  the  payment  of  the  balance  of  the  pur- 
chase money  when  due,  or  of  the  interest  and  taxes  as  aforesaid, 
that  then  the  commissioners  might  take  possession  of  and  resell 
the  said  lot. 

And  further,  that  the  certificate  was  properly  assigned  by  Wal- 
worth to  complainant  on  the  twenty-fourth  day  of  June,  1850, 
and  that  he  took  possession  of  the  lot;  also  that  he  paid  the  in- 
terest in  advance  for  the  year  1851,  but  neglected  to  pay  the  in- 
terest due  for  1852  and  1853;  that  after  default,  and  at  any  time 
before  a  resale  of  the  lot  by  the  commissioners,  he  had  a  right 
to  redeem  by  paying  the  interest  due,  with  five  per  cent  upon 
the  purchase  money,  and  all  costs  occasioned  by  the  delay,  and 
revive  the  said  certificate  thereby  in  its  full  original  force. 

That  in  the  latter  part  of  July,  1853,  he  was  informed  that 
the  lot  was  advertised  for  sale  on  the  eleventh  of  August,  1853, 
for  the  non-payment  of  the  interest,  but  that  he  had  never  seen 
the  notice  of  sale;  and  that  on  the  fourth  of  August  previous  to 
the  sale  he  applied  to  the  defendant  Mariner  for  a  loan  of 
money  to  enable  him  to  pay  the  interest,  damages,  and  costs, 
and  revive  his  contract,  stating  to  Mariner  that  he  was  in- 
formed the  lot  was  advertised  for  sale  on  the  eleventh  of 
August. 

That  Mariner  declined  accommodating  him  with  the  money, 
saying  that  he  had  not  got  it  to  spare,  and  also  saying  that  he 
had  understood  that  the  sale  had  been  published  for  the  eleventh, 
and  had  sent  money  to  pay  interest  due  upon  his  lots  advertised 
to  be  sold  at  the  same  time  as  complainant's;  but  that  he  need 
not  be  in  a  hurry,  as  the  sale  of  the  lot  would  not  take  place 
until  the  twenty-ninth  of  August,  as  he  had  learned  from  a 
letter  sent  to  him  by  his  agent  at  Madison,  which  letter  was  to 
that  effect,  and  that  there  could  be  no  Tnistake  about  it. 
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Farther,  that  the  Bale  did  take  place  on  the  elerenih  of 
Aogiiat,  at  which  time  the  lot  was  sold,  and  bid  in  by  Mariner 
through  his  agent  at  Madison;  and  the  complainant  alleges  thai 
the  only  reason  why  he  did  not  pay  the  interest,  etc.,  before  the 
eleventh  was  that  he  fully  belieyed  the  statements  and  repre- 
sentations of  Mariner  as  to  the  time  the  sale  would  take  place; 
and  that  the  first  intimation  he  received  to  the  contrary  of  such 
statement  was  from  Msriner,  who  informed  him  directly  after 
the  sale  that  the  lot  had  been  sold,  and  bid  off  for  him  by  his 
agent. 

The  IriU  charges  that  at  the  time  of  making  these  representa- 
tions  in  reference  to  the  time  of  the  sale  Mariner  knew  they  were 
fiilse,  knew  that  complainant  owned  the  certificate,  knew  when 
the  sale  would  take  place,  and  had  employed  an  agent  at  Madison 
to  attend  the  sale  and  bid  off  the  lot  for  himself,  Mariner;  that 
these  statements  and  representations,  in  connection  with  the 
previous  arrangement  for  purchasing  the  lot  and  the  subsequent 
purchase,  were  calculated  to  deceive,  and  did  deceive  him,  the 
complainant,  and  were  a  fraud  upon  his  rights. 

The  bill  prays  for  an  answer,  under  oath,  and  that  Mariner  be 
decreed  to  assign  over  the  certificate  to  the  complainant  upon 
being  paid  the  amount  of  his  disbursements  and  interest  on  the 


Mariner  answered,  under  oath,  admitting  the  complainant 
had  a  claim  to  the  lot«et  forth  in  the  bill,  and  states  that  on  or 
about  the  eighth  of  June,  1853,  he  was  at  Madison,  and  while 
there  was  informed  that  the  delinquent  school  and  universiiy 
lands  were  advertised  for  sale,  and  that  the  sale  would  take 
place  on  the  first  day  of  August  next  thereafter;  that  he  then 
employed  an  agent  to  attend  the  sale,  and  bid  for  him  upon  such 
lands;  that  he  returned  to  Milwaukee  about  the  twentieth  of 
June,  and  shortly  after  met  the  complainant  in  the  street,  and 
had  a  conversation  with  him  concerning  the  lot  in  controversy; 
that  complainant  said  he  knew  the  lot  was  advertised  for  sale, 
and  that  he  meant  to  redeem  it  if  he  could  get  the  money  to  do 
so,  and  asked  the  defendant  to  loan  him  the  necessary  funds  for 
that  purpose;  to  which  request  the  defendant  replied  that  he 
had  no  money  to  loan,  and  should  have  to  borrow  money  to  pay 
interest  for  himself;  and  that  afterwards,  and  about  the  third 
day  of  August,  the  defendant  had  another  conversation  with  the 
complainant,  in  which  he  told  him  that  he  had  sent  the  money 
to  pay  his  interest,  but  that  he  need  not  have  been  in  so  great  a 
hurry,  for  he  had  a  letter  from  his  correspondent  at  Madison, 
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saying  that  the  sale  would  not  take  place  till  the  nineteenth, 
and  that  he  thought  that  the  letter  was  reliable,  that  he  should 
depend  upon  it,  but  did  not  say  there  could  be  no  doubt 
but  the  sale  would  take  place  on  the  nineteenth.  Mariner  fur- 
ther states  that  these  statements  were  made  to  the  complainant 
in  casual  conTersations;  that  it  was  the  best  information  upon 
the  matter  he  possessed,  and  that  when  ho  gave  it  he  believed 
it  to  be  true;  also  when  he  made  these  statements,  he  gave  his 
authority  and  means  of  information;  and  that  they  were  made 
concerning  a  matter  of  which  the  complainant  had  equal  facili- 
ties  for  knowing.  He  denies  that  he  knew,  previous  to  such 
sale,  that  it  would  take  place  on  the  eleventh  of  August;  insists 
that  the  only  persons  from  whom  he  even  heard  that  the  sale 
would  take  place  on  that  day  was  the  complainant;  and  that  he 
supposed  up  to  the  thirtieth  of  July,  and  until  after  he  had  sent 
ttie  money  to  pay  his  own  interest,  that  it  would  take  place 
ipon  the  first  of  August. 

In  the  allegations  in  the  bill  above  set  forth,  it  will  be-ee  ft 
{hat  the  complainant  charges  Mariner  with  telling  what  wab 
false  in  reference  to  the  time  of  sale,  knowing  himself  when  it 
would  be,  and  that  he  made  these  statements  with  a  fraudulent 
purpose,  with  the  intention  to  induce  him  to  act  upon  them,  so  that 
be  might  obtain  an  undue  advantage  over  complainant  by  buy- 
ing in  the  land  for  himself.  If  these  allegations  were  sustained 
by  the  answer  of  Mariner  or  established  by  the  proofs,  it  would 
constitute  a  dear  case  of  fraud.  '*  For,"  says  Justice  Stoiy,  1 
Eq.  Jur.,  sec.  192,  "  where  the  party  intentionally  or  by  design 
misrepresents  a  material  fact,  or  produces  a  false  impression,  iu 
order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  obtain 
an  undue  advantage  of  him,  in  every  such  case  there  is  a  posi- 
tive fraud  in  the  truest  sense  of  the  terms;  there  is  an  evil  act 
with  an  evil  intent;  dolum  malum  ad  circumre  niendum."  To  the 
same  effect  are  the  cases  of  Pasley  v.  Freeman^  3  T.  B.  51;  EvanM 
▼.  BickneU,  6  Yes.  193;  Taylor  v.  Ashion,  11  Mee.  &  W.  400. 

But  Mariner  most  distinctly  and  pointedly  denies,  in  his  an- 
swers, that  when  he  had  these  conversations  with  the  complainant 
he  knew  the  sale  was  advertised  for  the  eleventh  of  August,  or 
would  take  place  upon  that  day.  On  the  contraiy ,  he  says  that  his 
impression  up  to  the  thirtieth  of  July  had  been  that  it  was  adver- 
tised for  the  first  of  August;  and  that  he  had  acted  upon  this  pre- 
sumption by  remitting  money  to  pay  interest  upon  his  own  lots. 
He  states  he  told  the  complainant  he  had  received  a  letter  from 
his  agent  at  Madison  saying  the  sale  would  take  place  on  the  nine* 
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teenth  of  Augost;  that  he  thought  the  letter  was  reliable;  thus 
giying  just  snoh  information  as  he  possessed,  the  correctness  of 
which  he  did  not  doubt.  If  Mariner  had  received  a  letter  of 
this  import — and  we  must  presume  he  had,  as  his  answer  in  this 
respect  is  uncontradicted,  and  we  think  this  matter  is  strictly  re* 
sponsiye  to  the  bill — ^it  was  natural  he  should  place  confidence  in 
its  statements.  This  sale  was  to  take  place  at  Madison,  where 
the  writer  of  the  letter  liyed,  and  the  notice  of  sale  was  giren  in 
the  newspaper  published  there.  The  writer,  therefore,  possessed 
superior  means  of  information  about  the  sale,  and  it  is  not  sur- 
prising that  Mariner  trusted  him.  But  it  is  made  a  matter  of 
observation  in  the  argument,  and  properly,  too,  that  this  letter 
was  not  produced  upon  the  hearing,  or  its  absence  accounted 
for;  and  it  is  said  this  circumstance  casts  suspicion  upon  the 
truth  of  the  answer.  And  so,  to  some  extent,  perhaps,  it  does. 
Still  we  have  said  we  considered  this  part  of  the  answer  as  being 
responsive  to  the  bill,  and  consequently,  by  a  familiar  rule  of 
practice,  must  stand  until  OTcrcome  by  at  least  one  witness  and 
strong  corroborating  circumstances. 

Another  circumstance  relied  upon  by  the  complainant  to  show 
a  meditated  fraud  is  that  Mariner  had  employed  an  agent  to  bid 
upon  this  property,  and  that  he  concealed  that  fact  from  him. 
It  vrill  be  admitted  that  Mariner  had  a  perfect  right  to  bid  at 
this  sale,  as  much  so  as  any  citizen.  He  says  that  he  employed  an 
agent  for  that  purpose  when  at  Madison,  in  June.  Nor  [now?] 
was  he  in  conscience  and  duty  bound  to  disclose  this  to  the  com- 
plainant? Or  will  the  concealment  of  that  fact  authorize  us  in 
inferring  that  it  was  done  with  a  fraudulent  motive  ?  There  was 
no  peculiar  relation,  no  fiduciary  character,  existing  between  the 
parties.  And  I  think  he  might  innocently  withhold  from  the 
complainant  the  knowledge  of  his  having  employed  an  agent  to 
bid  upon  the  land. 

Stress  is  laid  ujKm  anothsg  aaatler,  flial  Marimr  aam^  to  iht 
complainant  on  the  third  of  August,  and  ccmmunioated  thii 
wrong  information  as  to  the  time  of  sale.  But  it  does  not  very 
clearly  appear  whether  the  complainant  applied  to  Mariner,  or 
whether  the  latter  put  himself  in  the  way  of  the  complainant, 
and  volunteered  the  information.  Mariner  says  that  the  state- 
ments about  the  sale  were  made  in  casual  conversations.  There 
doos  not  seem  to  have  been  any  purpose  or  design  to  mislead, 
and  in  the  absence  of  that  most  important  ingredient  of  fraud, 
I  think  it  quite  immaterial  whether  Mariner  sought  him  or  not. 

Again:  it  is  said  to  be  wholly  immaterial  whether  Mariner 
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thus  misxepresented  a  fact  he  knew  to  be  false,  or  made  an 
assertion  about  the  sale  not  knowing  it  to  be  true;  for  that  the 
afiSrmation  of  what  one  does  not  know  or  believe  to  be  true  ia 
equally  in  morals  and  law  as  unjustifiable  as  the  affirmation  of 
what  is  known  to  be  positirelj  false.  And  that  even  if  the 
party  innocently  misrepresents  a  fact  by  mistake,  it  is  equally 
con^usiye;  for  it  operates  as  a  surprise  and  imposition  on  the 
other  party:  1  Story's  Eq.  Jur.,  sec.  193.  In  answer  to  the 
first  proposition,  it  is  sufficient  to  say  that  Mariner  swears  he 
gave  the  complainant  such  information  in  regard  to  the  sale  aa 
he  possessed,  giving  his  means  and  source  of  information,  and 
believing  it  at  the  time  to  be  true. 

And  upon  the  point  of  mutual  mistake,  it  must  be  borne  in 
mind  that  this  was  a  public  sale;  that  notice  of  the  time  it  would 
take  place  had  to  be  by  law,  and  was  actually,  given  in  a  news- 
paper published  at  Madison;  that  the  means  of  information 
as  to  the  sale  were  open  to  both  parties;  that  Mariner  had  no 
control  over  the  sale,  or  over  the  commissioners  under  whose 
directions  it  was  to  be  made;  and  further.  Mariner  had  not  been 
employed  professionally  or  otherwise  to  ascertain  when  the  sale 
would  take  place.  Neither  were  thie  complainant  and  Mariner 
holding  the  relation  of  contracting  parties.  Had  they  been 
upon  a  treaty  for  any  contract,  and  had  Mariner  made  a  false 
representation  upon  the  subject  of  the  contract  innocently,  with- 
out any  fraudulent  motive,  by  which  the  complainant  was  misled, 
equity  would  grant  relief  and  compel  Mariner  to  make  the  repre- 
sentation good.  To  that  effect  are  the  cases  of  Buxton  v.  Lister, 
8  Atk.  886;  McFerran  v.  Taylor,  3  Cranch,  270;  8m^  v.  Rich- 
ards,  18  Pet.  26;  East  v.  Methany,  1  A.  E.  Marsh.  192  [10  Am. 
Dec.  721];  Taylor  t.  Fleet,  1  Barb.  473;  Lewis  v.  JHcLeman,  10 
Yerg.  206;  Adams's  Eq.,  176  et  seq.,  cited  upon  complainant's 
brief,  and  many  others  of  the  same  import  found  in  the  books.  Or 
had  not  the  means  of  information  about  the  sale  been  equally  open 
to  the  parties,  and  had  the  complainant  applied  to  Mariner,  being 
a  party  immediately  interested  in  the  subject-matter  of  inquiiy, 
as  in  Pearson  v.  Morgan,  2  Bro.  C.  0.  884;  Bwrrowes  v.  Lock,  10 
Yes.  472;  or  Bacon  v.  Bronson,  7  Johns.  Ch.  193  [11  Am.  Dec. 
449],  and  had  been  misled,  he  would  have  been  entiUed  to  re- 
lief. But  such  was  not  the  case.  These  parties  have  a  casual 
conversation  about  a  public  sale,  and  the  defendant  states  he  ia 
informed  and  believes  it  takes  place  several  days  after  it  does. 
At  this  sale  the  land  is  bid  in  for  the  defendant  by  an  agent  em- 
ployed some  weeks  before.    In  consequence  of  this  mionf orma- 


1856.]  SuiTH  i;.  Mabineb.  79 

tion,  Che  complaiiiant  says  he  did  not  redeem  his  land  before  eale. 
Suppose  the  land  had  not  been  bid  in  by  Mariner,  bat  by  some- 
body else,  could  the  complainant  have  sustained  an  action  at  law 
for  damages  against  Manner  for  misleading  him  as  he  did  ?  The 
answer  is  obvious.  He  could  not,  imless  he  could  show  that  he 
had  sustained  damage,  not  by  the  mistake,  but  by  the  fraudulent 
design  and  deceit  of  the  defendant.  If  he  could  not  sustain  his 
action  at  law  for  damages  arising  from  this  mistake,  I  am  unable 
to  see  how,  under  the  drcumstances  of  this  case,  and  the  relation 
of  the  parties  to  the  sale,  subject-matter,  and  each  other,  he  can 
be  relieved  from  the  consequences  of  the  mistake  in  a  court  of 
equity. 

But  the  complainant  places  his  title  to  relief  upon  another 
ground.  It  is  insisted  that  the  object  of  the  forfeiture  provided 
for  in  the  act  for  the  sale  of  the  school  lands  was  to  secure  the 
payment  of  the  unpaid  purchase  money,  and  that  therefore  this 
case  falls  within  the  principle  applicable  to  aU  cases  of  penal- 
ties and  forfeitures  intended  to  secure  the  payment  of  money 
only.  I  am  unable  to  accede  to  this  proposition.  Section  15, 
chapter  24,  revised  statutes,  provides  that  in  case  of  non-pay- 
ment of  principal  or  interest  when  due  according  to  the  terms 
of  the  certificate  of  sale,  such  certificate  shall  become  void  from 
the  time  of  such  failure,  and  the  purchaser  shall  forfeit  all  right 
and  interest  in  the  land.  Subsequent  provisions  authorize 
the  commissioners  to  advertise  and  sell  forfeited  school  lands. 
This  is  not  a  contract  between  parties,  where  compensation  can 
be  given  for  the  breach  of  a  condition,  or  for  the  non-payment 
of  money  when  it  fell  due,  but  it  is  a  case  where  by  express 
enactment  the  right  and  interest  of  the  purchaser  in  the  land 
are  to  determine  upon  default  in  paying  principal  or  interest  as 
it  becomes  due.  Now,  is  it  competent  for  this  court  to  relieve 
against  such  a  forfeiture — to  say  that  the  legal  consequences  ex* 
pressly  declared  by  the  statute  shall  not  ensue  ?  Can  it  say  that 
where  the  law  prescribes  there  shall  be  a  forfeiture  there  shall  be 
none?  and  for  instance,  here  say  that  the  second  sale  shall  be 
null  and  void — ^thus  virtually  repeal  and  nullify  an  act  of  the 
legislature?  I  should  require  very  clear  and  strong  authority 
to  show  that  coiurts  had  done  this  before  I  would  presume  to  go 
that  length.  But  we  have  been  referred  to  no  case  where  a  court 
has  thus  interfered  to  mitigate  a  forfeiture  imposed  by  statute. 
The  cases  of  Peachy  y.  Duke  of  Somensei,  1  Stra.  447,  and  Keai* 
ing  V.  Sparrow,  1  Ball  ft  B.  873,  374,  also  cited  in  2  Lead. 
Cas.  Eq.,  pt.  2,  p.  448,  whatever  they  may  determine,  certainly 
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give  no  countenance  to  this  doctrine^  bat  the  contraiy.  And 
those  cases  are  relied  upon  by  Justice  Story  to  sustain  the  Tery 
opposite  doctrine,  in  2  Eq.  Jar.,  sec.  1326.  The  expression  of 
the  legislative  will  is,  in  this  case,  most  clear  and  explicit;  shall 
it  be  defeated  upon  the  ground  and  for  the  reason  that  the  law  is 
harsh  and  severe  in  its  character?  Ghrant  that  the  law  is  oppress- 
ive, inequitable,  rigorous  in  its  operation;  that  by  its  provisions 
the  purchaser,  on  the  least  default,  occasioned  perhaps  by  a 
temporary  inability  to  obtain  money  to  pay  what  was  due  on  the 
certificate,  or  by  misfortune,  was  liable  to  lose  all  his  rights  un- 
der the  sale:  yet  I  cannot  see  that  he  can  annul  or  disregard 
those  provisions.  I  do  not  feel  called  upon  at  this  time  to  at- 
tempt a  vindication  of  this  act  of  the  legislature,  and  to  show 
that  it  is  not  justly  obnoxious  to  any  such  strictures.  But  I 
remark  in  passing,  that  section  16  enables  the  purchaser,  at  any 
time  before  a  resale,  to  revive  the  original  contract  by  paying 
the  amount  due  with  interest,  and  all  costs  occasioned  by  the 
delay,  and  five  per  cent  damages  on  the  purchase  money.  Be- 
sides, the  resale  could  not  take  place  without  notice  thereof  be* 
ing  given  in  some  newspaper.  That  was  done  in  the  present 
case,  and  it  appears  the  resale  did  not  take  place  until  a  year 
and  a  half  after  the  first  default  was  made.  But  it  is  not  for  us 
to  pass  upon  the  sound  policy  and  wisdom  of  this  law.  Such 
considerations  are  properly  addressed  to  the  legislature,  which 
has  power  to  repeal  or  amend  it.  We  can  only  inquire  whether 
the  act  as  it  now  stands  is  in  conflict  with  any  provision  of  the 
constitution  of  this  state.  And  this  brings  us  to  the  last  and 
most  difficult  and  important  point  in  the  case. 

And  in  entering  upon  the  discussion  of  this  point,  I  observe 
that  while  I  should  feel  it  to  be  a  very  delicate  and  unpleasant 
duty  to  declare  an  act  of  the  legislature  unconstitutional,  par- 
ticularly one  like  that  under  consideration,  under  which  sc 
many  sales  of  real  estate  have  been  made,  and  so  many  rights 
become  vested,  yet  I  should  feel  it  to  be  a  duty  from  which  I 
could  not  shrink,  in  a  case  free  from  all  rational  doubt.  But  if 
such  a  case  were  not  presented,  if  I  can  give  to  the  constitution 
and  the  law  a  reasonable  interpretation,  such  a  one  as  will  per- 
mit the  law  to  stand,  I  then  feel  it  to  be  my  imperative  duty  so 
to  do,  and  declare  the  law  valid.  And  this  is  a  rule,  as  I  un- 
derstand, of  all  courts,  which  will  not,  in  a  doubtful  case, 
pronounce  an  act  of  the  legislature  to  be  contrary  to  the  consti- 
tution: McCidloughT.  Maryland,  4  Wheat.  G25;  WhdanY.  Whe* 
lart,  3  Cow.  564.    But  to  return  to  the  question.    Is  chapter  24 
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of  the  leriBed  etataiee,  in  thoee  pionmom  lektiiig  to  the  sde 
of  the  aehool  lands,  in  oonilioi  with  section  8,  artiole  10,  of  the 
eonstitation  of  this  state  f  The  first  two  clauses  of  that  section 
of  the  constitution  aze  the  oulj  ones  which  have  any  bearing 
upon  the  question,  and  read  as  follows:  "Proyisions  shall 
be  made  by  law  for  the  sale  of  all  the  school  and  uniTersiij 
lands,  after  they  shall  have  been  appraised;  and  when  any 
portion  of  such  lands  shall  be  sold,  and  the  purchase  money 
shall  not  be  paid  at  the  time  of  the  sale,  the  commis- 
sioners shall  take  security  by  mortgage  upon  the  land  sold, 
for  the  sum  remaining  unpaid,  with  seyen  per  cent  interest 
thereon,  payable  annually,  at  the  office  of  the  treasurer.  The 
commissioners  shall  be  authorized  to  execute  a  good  and  sufBr 
dent  couTeyance  to  all  purchasers  of  such  lands,  and  to  dis- 
cbaiige  any  mortgages  taken  as  security,  when  the  sum  due 
thereon  shall  have  been  paid." 

What  is  the  obvious  meaning,  scope,  and  design  of  this  pro* 
vision  ?  It  evidently  contemplates  that  the  school  lands,  or  a 
part  of  them,  at  least,  might  be  sold  upon  credit;  that  the  legis* 
lature,  in  the  exercise  of  its  discretion  over  them,  looking  to 
the  situation  of  the  country,  the  educational  interests  of  the 
state,  and  the  best  method  of  enlarging  the  school  fund,  might 
thus  determine  and  provide.  But  what  is  the  nature  and  kind 
of  the  sale  here  spoken  of,  and  which  was  contemplated  by  the 
constitution  to  take  place?  In  its  popular  and  general  sense, 
the  word ''  sale''  does  not  always  convey  the  same  precise  mean- 
ing. We  speak  of  a'  man's  having  made  sale  of  his  farm,  when 
he  has  only  made  a  contract  to  sell.  In  the  above  provision, 
the  word  is  used  in  a  more  restricted  and  technical  sense.  It 
is  here  used  to  denote  a  transaction,  where  the  fee  to  the  land 
sold  passes  out  of  the  state,  and  becomes  absolutely  vested  in 
the  purchaser.  That  this  is  the  nature  of  the  sale  here  spoken 
of  is  apparent  from  the  context.  For  it  provides  that  when 
such  a  sale  is  made  upon  credit— that  is,  a  sale  within  the  pur- 
view of  its  provisions— the  commissioners  shall  take  security  by 
mortgage  upon  the  land  sold,  for  the  sum  remaining  unpaid. 
Now,  the  giving  of  a  mortgage,  in  its  general  acceptation,  im* 
plies  the  conveyance  of  the  legal  estate,  as  security  for  the 
payment  of  a  debt.  The  sale,  then,  contemplated  by  the  con- 
stitution, and  intended  to  be  regulated  by  it,  was  a  sale  in  the 
absolute  sense  of  the  term,  where  and  by  which  the  purchaser 
becomes  completely  vested  with  the  legal  title  to  the  land  sold. 
And  when  that  took  place,  and  the  money  was  not  all  paid  at 
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the  iime,  then  the  commissioners  were  to  take  Becorify  by  way 
of  mortgage.  And  why  were  they  required  to  take  a  mortgage 
in  such  a  case?  What  was  the  object  and  end  of  the  constitu- 
tional provision?  What  evils  was  it  intended  to  prevent,  what 
mischief  to  guard  against?  Was  it  designed  to  protect  the  pur- 
ohaser  of  the  school  hmds?  to  guard  his  interests?  to  establish 
the  mortgage  relation  between  him  and  the  state  for  the  pur- 
pose of  giving  him  the  benefit  of  an  equity  of  redemption? 
Or  had  it  an  entirely  other  and  di£ferent  object  in  view?  Was 
not  its  main,  its  primary,  its  only  object  the  protection  of  the 
school  fund?  to  guard  that  from  being  squandered  and  lost? 
to  prevent  the  legislature  from  making  any  provision  for  the 
sale  of  the  school  lands  upon  credit  without  having,  at  least, 
the  land  sold  as  security  for  the  debt?  Otherwise  the  legislature 
might  have  provided  for  the  sale  of  the  lands  upon  credit,  per- 
mitting personal  security  to  be  taken,  or  security  upon  lands 
where  the  title  was  doubtful,  or  of  less  value  than  those  sold. 
Hence  this  restriction  upon  the  legislature  and  the  commis- 
sioners, that  when  the  lands  should  be  sold  upon  credit,  and 
{he  title  x>ass  out  of  the  state  and  become  fully  vested  in  the 
purchaser,  a  mortgage,  by  way  of  security,  should  be  taken 
upon  the  lands  sold.  Such  seems  to  be  the  meaning,  scope, 
and  end  of  the  constitutional  provision.  Does  the  statute  vio- 
late it  as  thus  interpreted? 

A  material  distinction  will  be  at  once  noticed  between  the 
sale  contemplated  by  the  constitution  and  the  one  which  takes 
place  under  the  provisions  of  the  statute.  For  though  by  the 
statute  the  school  lands  are  sold  upon  credit,  and  though  the 
word  *'  sale"  frequently  occurs  in  the  statute,  yet  that  word  has 
a  di£Eerent  signification  in  the  statute  from  what  it  has  in  sec- 
tion 8,  article  10.  This  is  inanifest  from  the  connection  in 
which  it  is  used.  The  sale  made  under  the  statute  is  not  at- 
tended with  the  same  legal  consequences  as  the  one  spoken  of 
in  the  constitution.  The  fee  to  the  land  does  not  pass  by  it  to 
the  purchaser;  it  remains  in  the  state.  Section  19  says:  '*  The 
title  or  fee  of  all  school  and  tmiversity  lands  shall  remain  in  the 
state  until  patents  shall  issue  for  the  same,  and  no  such  patent 
shall  issue  except  upon  full  payment  of  the  purchase  money  and 
interest*'  By  the  sale  mentioned  in  the  constitution,  the  pur- 
chaser acquired,  or  would  acquire,  a  perfect  title  to  the  lands — 
the  right  of  possession  and  the  right  of  property.  He  would  be 
the  substantial  owner  of  the  land,  and  might  exercise  the  rights 
of  an  owner  over  it,  providing,  of  course,  he  did  not  commit  acta 
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of  wasie.  But  I  think  the  estate  acquired  by  the  certificate  of  Bale 
is  inferior  to  that  of  a  mortgagor.  He  has  the  right  to  the  pos* 
session  for  the  purpose  of  cultiyation  and  improyement.  But 
Ods  right  is  liable  to  be  forfeited  under  the  act,  and  by  the  very 
terms  of  the  certificate,  upon  default  in  paying  principal  or 
interest,  or  taxes  as  they  become  due  or  thirty  days  thereafter. 
Section  24  would  likewise  seem  to  limit  and  qualify  this  estate. 
See  also  section  106.  But  however  this  may  be,  I  think  the 
nature  of  the  sale  provided  for  under  the  statute  diflferent  from 
the  one  contemplated  by  the  constitution,  and  to  which  the  con* 
stitutional  inhibition  applies. 

Furthermore,  it  seems  to  me  that  the  main  purpose,  the  great 
objects  of  the  constitutional  provision,  are  completely  accom- 
pUshed  by  the  statute.  If,  as  already  observed,  that  object  were 
ttie  preservation  of  the  school  fund,  holding  the  land  as  secu* 
rity  for  the  sum  due,  that  end  is  fully  obtained.  The  state  does 
now  hold  the  lands  as  security  until  all  is  paid.  The  means  of 
security  proposed  by  the  statute  are  less  expensive,  equally  safe, 
and  in  aU  respects  for  the  state  more  desirable  than  the  giving 
of  a  conveyance  and  taking  a  mortgage.  The  situation  of  the 
purchaser  might  have  been  better,  and  his  interests  more  se- 
cure, if  upon  the  sale  the  lands  have  been  conveyed  to  him  in 
fee,  and  a  mortgage  taken  by  the  state.  But  the  school  fund, 
and  the  interests  of  the  state,  would  not  be  as  well  protected  as 
now;  and  should  the  law  be  declared  unconstitutional  for  that 
reason  ?  Is  it  a  good  and  solid  objection  to  the  validity  of  this 
law  that  it  proposes  a  method  of  disposing  of  the  school  lands, 
equally  if  not  more  efficacious  and  safe,  and  as  fully  accom- 
plishing all  the  objects  of  the  constitution  as  the  method  pre- 
scribed in  that  instrument?  It  will  not  be  denied  that  in  the 
absence  of  this  constitutional  inhibition  the  legislature  might 
have  made  any  provision  for  the  sale  of  the  lands  it  had  deemed 
proper,  applying  the  proceeds  to  the  purposes  of  the  grant. 
Its  power  over  them  is  now  restricted,  so  that  they  cannot  be 
sold  upon  credit,  transfening  the  title,  without  taking  mortgage 
security. 

It  would  be  fatal  to  the  complainant's  case  to  hold  this  act 
unconstitutional,  and  the  sales  under  it  null  and  void.  He 
derives  title  from  a  sale  under  the  act,  and  if  that  should  fall, 
his  ri^ts  would  fall  with  it.  To  escape  this  inevitable  conclu- 
sion, he  is  forced  to  maintain  that  the  law  is  not  wholly  uncon- 
BUtutional,  but  is  rather  an  act  of  imperfect  legislation;  that  the 
l^fislature  having  acted  upon  the  subject-matter  and  attempted 
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to  make  proTisionB  for  the  sale  of  these  lands,  but  not  havinj^ 
conformed  in  all  respects  to  the  requirements  of  the  constitation, 
it  is  in  the  power  of  this  conrti  and  its  duty,  to  supply  the  def ect» 
and  effectuate  the  objects  of  the  constitution.  I  haye  alfeadj 
stated  that  I  conceive  these  objects  more  fully  attained  by  the 
statute.  But  suppose  I  am  wrong,  it  is  not  Teiy  intelligible  to 
my  mind  how  this  court  can  supply  the  defect.  It  possesses  no 
legislatiye  power.  That  is  Tested  in  the  legislature.  To  the 
legislature  also  belongs  the  duly  of  making  provision  for  the 
sale  of  the  lands.  If  it  has  acted  imperfectly,  can  the  oouri 
interfere  and  make  a  law  for  it?  Can  this  court  say.  True,  the 
legislature  has  attempted  to  make  provision  for  the  sale  of  these 
lands,  but  has  failed,  or  not  made  a  suitable  provision,  and  there- 
fore I  will  make  it  ?  It  is  said  to  be  analogous  to  a  case  where 
equity  aids  a  defective  execution  of  a  power  in  order  to  effectuate 
the  intention  of  the  parties.  Courts  of  equity  do  this  undoubt- 
edly, so  that  the  manifest  intention  and  object  of  the  parties  may 
not  be  defeated  by  any  blunder  or  mistake  they  have  made.  I 
do  not  think  the  anology  holds  good,  for  the  reasons  already 
suggested.  But  suppose  it  does,  and  that  it  is  competent  for 
the  court  not  only  to  expound  the  law  as  it  is,  but  to  give  it  new 
scope  and  import,  as  it  conceives  it  should  have:  is  the  attitude 
of  the  complainant's  case  improved  if  we  hold  the  sales  under 
the  act  good,  and  that  the  certificate  of  sale  stands  at  once  in 
place  of  a  deed  conveying  the  fee  and  a  mortgage  for  the  pur* 
chase  money?  If  the  certificate  of  sale  is  considered  to  be  an 
equitable  mortgage,  is  there  not  upon  the  resale  a  statute  of  fore- 
closure of  the  equity  of  redemption?  True,  the  statuie  says 
nothing  about  foreclosing  an  equity  of  redemption.  The  statute 
goes  upon  the  idea  that  the  certificate  is  rather  a  contract  of 
sale  than  an  absolute  sale  and  conveyance  of  the  title,  that  the 
fee  remains  in  the  state  until  the  patent  issues.  But  by  the  re- 
sale it  does  most  clearly  profess  to  cut  off  and  bar  all  the  rights 
and  interest  of  the  purchaser  under  the  certificate,  whatever 
those  rights  may  be.  If  upon  the  resale  the  land  brings  more 
than  sufficient  to  pay  the  amount  due  upon  the  certificate,  inter- 
est, costs,  and  five  per  cent  damages  on  the  purchase  money, 
the  residue  goes  to  the  original  purchaser:  Sec.  17.  The  act  also 
provides  that  he  shall  be  paid  for  his  improvements  upon  the 
land:  Sees.  24,  30,  81,  45,  46.  But  it  seems  to  me  that  all  his 
rights,  legal  and  equitable,  are  barred  and  cut  off  under  the  act 
by  the  resale,  so  that  in  whatever  light  I  view  the  case,  it  seems 
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tome  the  decree  of  fbe  oonrt  below  in  (Bfumiiiing  the  oomplain- 
Anfs  bill  moBt  be  affirmed  with  oosto. 


Smuh,  J.,  deUTered  a  diasenting  opinion. 

VoBmruBXRf  Bsliet  nr  Bquitt  AOAiasr. — ForMtant  an  noi  hiwond 
in  equityt  and  ooarte  Inn  ■tnngly  in  faTor  of  grantlag  reliaf  from  aaeh  a 
hacah  meaanre  for  the  tarmiDatum  of  contracta.  Ooorta  of  equity  vfD  oidi* 
narily  grant  relief  af^ainat  a  forf eitare  inoaned  bj  non-parf ormanoa  of  aa 
agteement  for  the  payment  of  money  aimplyy  hy  aetting  it  anda  at  the  la* 
gtanoe  of  the  defaulting  party,  or  in  anch  other  manner  aa  may  be  naoaaaaryy 
OB  payment  of  the  debt,  Intereat,  and  eoafca,  nnleaa  the  party  haa  1^  Sneqnita- 
Ue  eondnet  debarred  himaalf  from  any  relief  in  equity:  Baiomr  t.  (Mf^  1 
Hare,  128;  Gregory  y.WUmm^  9 ldL,96Zi  BracAridger.  BueUeift2Vxio»^2liO} 
Wadmtm  ▼.  Calen^ft.  10  Yea.  68;  HiU  r.  Barday,  16  Id.  405;  8.  G,  18  Id. 
60;  SeywM$  ▼.  PUt^  10  Id.  140;  Walker  t.  Wheder,  2  Coon.  229;  Pubm&r  t. 
fiord,  70  HL  869;  ffari  t.  HomOer,  20  Pa.  St.  248;  Hameod  ▼.  OetrUcn,  6 
Gxfty,  39;  Brighi  ▼.  Borland, 8  How.  (MiM.)898;  Moore  ▼. PlaU,  8  Ma  467; 
Orr  ▼.  Zimmemum^  68  Id.  72;  Skimur  y.  Daytam,  2  Johna.  Gh.  685;  8.  G.» 
17  Id.  338;  QUe$Y.  ii««fm,88K.  Y.  Snper.  Ct  215;  Carpenter r.  WeeteoU,  4 
B.  L  225;  Tkompeon  t.  Whipple,  5  Id.  144;  WaOing  t.  ^fibea,  8  MeMoll.  Bq. 
1;  JidyaiiT.iraUer^l  Wia.527.  Though  it  u  atated  that  equity  will  alwaya 
and  only  grant  relief  againat  a  forfeiture,  where  the  condition  bridcen  waa  for 
the  payment  of  money,  DunUee  t.  Adame,  50  Am.  Dea  44,  thia  rule  la  cer- 
tainly not  abaointely  correct,  but  ia  cTen  said  to  be  clearly  inooneot.  Where 
the  act  on  default  of  which  a  forfeiture  ia  to  be  incurred  ia  inch  that  its  Talua 
cannot  be  pecuniarily  meaaured,*  ao  that  compenaation  for  the  default  cannot 
be  aacertained  definitely,  or  with  any  reaaonable  preciaion,  relief  agidnat  the 
forfeiture  will  not^  under  ordinazy  circumatancea,  be  giren:  NiJsee  t.  CfMon, 
8  Drew.  618;  BUU  ▼.  Bovdand,  4  DeO.  M.  &  O.  430;  Qregory  t.  WUmmt  9 
Hare,  683;  WhUe  v.  Warner,  2  Merir.  459;  OUmoa  Plank  Boad  Co.  ▼.  Murray, 
15  HL  336;  Skinner  ▼.  Daf/ton,  2  Johna.  Ch.  535;  Baxter  t.  Lannng,  7  Paige, 
850;  IhmkUe  v.  Adame,  50  Am.  Deo.  44;  Clarke  t.  Drake,  8  Chand.  258. 
And  in  many  caaea  of  forfeiture  incntred  on  breach  of  covenanta  in  leaae  or 
atipulatioua  in  other  agreements,  courti  will  refuse  relief,  though  compenaa- 
tion for  the  resulting  injury  could  be  ascertained  without  difficulty,  as  for 
breach  of  covenants  to  keep  insured,  not  to  assign,  for  repairs,  and  the  liket 
HiUsY.  Boicland,4J>eQ.  M.  &G.  430;  TTAtte t. Rramar,  2 Meriv. 459;  Soffit 
T.  Harrie,  2  Price,  206 ;  BractMdge  t.  Bveldey,  Id.  800;  SaUm  t.  Lyon,  8  Yea. 
Jun.  292;  HUl  r.  Barday,  16  Id.  406;  Oreen  t.  Bridgee,  4  Sim.  96;  Qtrrnam,' 
town  B.  B,  Co,  V.  FUler,  60  Pk.  St.  131;  Dwddee  t.  Adanu,  50  Am.  Dec  44. 

In  many  cases  a  defaulting  party  will  be  entitled  to  relief  against  a  for- 
feiture by  reason  of  special  dreumstancea,  where  relief  would  not  otherwise 
be  granted.  Thus,  though  an  agreement  ia  not  meaanrable  by  pecuniary 
compensation,  yet  if  a  party  is  prcTented  from  performing  and  incura  a  for- 
feiture by  reason  of  surprise,  ignorance  not  willful,  unavoidable  accident,  or 
fraud,  equity  will  interpose  to  relieve  him  upon  hia  making  compenaation  or 
other  equitable  reparation  as  the  case  may  require:  Bridgee  t.  Longman,  24 
Beav.  27;  Beaufort  v.  Neeld,  12  Gl.  &  Fin.  248;  Wing  v.  Harney,  5  DeG.  IL 
a  G.  265;  Bam/ord  v.  Creaey,  3  Giff.  675;  Hannam  v.  Sooth  London  W.  Co., 
2  Meriv.  61;  Eaton  v.  Lyon,  3  Yea.  jun.  639;  EiU  v.  Barclay,  18  Id.  62.  So 
where  the  party  entiUed  to  a  forfeiture,  in  similar  cases,  waives  or  aoquieaoea 
b  Uie  forfeiture,  he  will  be  precluded  in  equity  from  enforcing  the  forfeiture. 


86  Smith  v.  Mariner.  [Wisconsin^ 

and  tbe  defaulting  party  will  be  relieTed:  Bridges  v.  Longman^  24  Bcav.  27; 
Wing  V.  Harvey^  5  DeO.  M.  &  G.  265;  Croft  v.  LufMy,  5  EL  &  Bl.  648; 
Hughe$  y.  Metropolitan  Co.,  L.  R.  2  H.  L.  349;  Lilly  v.  Fifty  AmocwUs^  101 
Mass.  432;  Hdme  y.  Philadelphia  Ins.  Co.^  61  Pa.  St.  107;  Oregg  y.  Lamdia, 
19  N.  J.  Eq.  356;  S.  C,  21  Id.  507;  Clark  y.  Jones,  43  Am.  Decl  706.  Sa 
a  forfeiture  for  failure  to  comply  with  the  yery  letter  of  an  agreement  may  b* 
set  aside,  if  there  be  a  substantial  performanoe:  Hagar  y.  Buck^  44  Vt.  285b 
Courts  will  refuse  to  aid  a  defaulting  party,  or  relieye  against  a  forfeitoi^ 
where  the  yiolation  of  the  agreement  occurred  through  gross  ne^igence  or 
was  willful  or  persistent:  Hortburg  y.  Bdber,  1  Pet.  236;  Hamcotk  t.  Chari- 
ton,  6  Gray,  39;  Clarice  v,  Drake,  3  Chand.  253.  Insolvency  may  be  a  good 
ground  for  refusing  relief,  where  solyency  is  necessary  to  the  due  perform- 
ance of  the  condition,  the  breach  of  which  incurred  the  forfeiture,  the  object 
of  courts  being  to  grant  relief  only  where  a  subsequent  complianoe  with  the 
covenant  is  assured:  Dunklee  y.  Adams,  50  Am.  Dec.  44. 

jPbr/eitures  for  Breach  qf  Covenants  in  Leases, — ^Forfeitures  for  breach  of 
coyenants  in  leases  are  among  the  cases  in  which  relief  is  most  frequently 
sought.  Where  the  forfeiture  is  incurred  by  reason  of  breach  of  a  covenant 
for  re-entry  after  default  in  payment  of  rent,  relief  will  be  granted  and  the 
forfeiture  set  aside,  upon  payment  of  the  rent,  and  this  whether  the  lessor 
has  or  has  not  dispossessed  the  tenant:  Bowser  v.  CoUty,  1  Hare,  109;  White 
y.  Warner,  2  Meriy.  459;  Bracebridge  v.  Buckley,  2  Price,  200;  Home  v. 
Thompson,  1  Sau.  &  Sc.  615;  Hill  y.  Barclay,  16  Ves.  403;  Eaton  v.  Lyon,  3 
Id.  693;  Reynolds  y.  PiU,  19  Id.  140;  Palmer  v.  Ford,  70  HL  369;  Atkins  v. 
ChUson,  II  Met.  112;  Sanborn  y.  Woodman,  5  Gush.  360;  Stofu  y.  EJUs,  0  Id. 
55.  Such  coyenants  are  intended  merely  as  a  security  for  the  payment  of 
money,  and  the  money  being  paid,  the  purpose  of  the  forfeiture  is  gone. 
But  where  other  covenants  haye  been  broken  besides  the  one  for  rent,  and 
against  which  no  relief  could  be  given  in  equity,  a  forfeiture  for  breach  of  the 
condition  concerning  rent  will  not  in  such  case  be  relieyed  against,  as  sncb 
relief  would  be  of  no  effect:  Nches  y.  Gibbon,  3  Drew.  693;  Bowser  y.  CMy^ 

1  Hare,  109;  Home  y.  Thompson,  1  Sau.  &  Sc.  615;  Wadman  y.  Cokroft,  Id 
Ves.  615;  />avM  y.  WetA,  12  Id.  475. 

Forfeitures  for  the  breach  of  coyenants  not  intended  merely  as  a  security 
for  the  payment  of  money  will  not  generally  be  relieyed  against,  for  the  rea- 
son that  no  exact  compensation  can  be  made.  Among  such  are  coyenants  to 
make  general  or  specific  repairs  or  improyements:  Crqft  v.  QMsmAd,  24  Beav. 
812;  Nohes  v.  QiJthon,  3  Drew.  681;  Gregory  y.  Wilson,  0  Hare,  683;  ^roee- 
bridge  v.  Buckley,  2  Price,  202,  215;  Hitt  y.  Barclay,  16  Ves.  406;  S.  a,  18 
Id.  61;  contra:  Hack  y.  Leonard,  9  Mod.  90;  Sanders  v.  Pope,  12  Vet.  290; 
coyenants  to  insure:  Gregory  v.  Wilson,  9  Hare,  683;  Havens  y.  Middleton,  10 
Id.  641;  White  v.  Warner,  2  Meriy.  459;  Bracebridge  v.  Buekiey,  2  Prioe,  218; 
Green  v.  Bridges,  4  Sim.  96;  Reynolds  y.  Pitt,  19  Ves.  134;  oovenanta  not  to 
assign  without  license:  Wttfer  y.  Mocate,  9  Mod.  112;  Bracebridge  y.  Buckley, 

2  Price,  221;  HiU  v.  Barclay,  18  Ves.  36;  Wadman  y.  Calerqft,  10  Id.  67; 
Lovat  V.  Ramlagh,  3  Ves.  k  Bea.  24;  Baxter  y.  Lansing,  7  Paige,  850;  but  see 
Gregg  v.  LandU,  21  N.  J.  Eq.  514.  So  as  to  other  special  coyenants,  such  as 
a  covenant  for  the  personal  services  of  a  certain  indiyidual:  DunHee  y.  Ad- 
amtt,  50  Am.  Dec.  44;  a  covenant  to  refrain  from  carrying  on  a  particular 
trade:  Afacher  v.  Foundling  Hospital,  1  Ves.  &  Bea.  187;  a  ooyenant  to  culti- 
vate lands  in  a  husbandlikc  manner:  Hills  v.  Rowland,  4  DeG.  M.  &  G.  430{ 
a  covenant  not  to  suffer  persons  to  use  a  private  road  oyer  the  land  leaaedx 
Dffirnrh'fi  v.  Dennett,  9  Mod.  22. 
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ibr/gtiTM  for  Breach  qf  C<miraet$/ar  Sale  o/Land,^hk  regard  to  foiMt- 
OTM  for  breach  of  contnote  for  the  sale  of  land,  the  ralingi  havo  been  gen- 
enUj  miifonii  m  to  when  relief  will  be  granted,  the  Tariaaoe  found  in 
dednone  being  caused  mainly  by  the  different  views  of  courts  in  oonstming 
the  contiacls  themselves.  It  is  generally  held  that  where  parties  have  made 
time  of  payment  of  the  essence  of  a  contract,  a  oonrt  of  equity  cannot 
relieve  a  vendee  who  has  made  default:  See  IfaU  v.  DeiaptaUme^  anU^  p.  57, 
and  caaea  cited  next  below.  The  oonfUct  in  cases  of  thw  kind  usually  retta 
in  determining  whether  time  has  been  made  of  the  easenee  of  the  oontraok 
Qo  equally  is  it  a  rule  that  where  contracts  depend  on  a  condition  preoedeot, 
whereby  no  right  vests  until  the  act  specified  has  been  performed,  as  the  pay- 
ment of  money,  a  court  of  equity  will  not  relieve  against  a  forfeiture  incurred 
by  rfason  of  a  breach  of  the  condition  or  failure  to  perform  it.  But  wImts 
time  is  not  made  of  the  essence  of  the  contract,  or  where  the  stipulation  ota- 
eeming  payment  is  only  a  condition  subsequent,  the  defaulting  vendee  may 
be  relieved  from  a  forfeiture  caused  by  his  breach  of  the  condition  on  pay- 
ment by  him  of  the  amount  due  with  interest,  as  in  such  case  the  clause  of 
forfeiture  may  be  regarded  as  simply  a  security  for  the  payment;  but  the 
fulure  to  pay  must  not  be  willful  nor  the  delay  in  payment  unreasonably  long: 
SUder.  Branch,  40 (kL  3;  FariejfT.  Vangha,  H  Id.  227;  Clarke,  i^yons, 25 
Dl.  105;  WaOoer  v.  Wheeler,  2  Conn.  290;  Snyder  v.  Spaulding,  57  HI.  484; 
^fcClarteyy.  Oohey,  31  Iowa,  605;  Jmee^,  Robbine,  99  Me.  351;  Remington  v. 
irmn,  14  Pa.  St.  146;  Hancock  v.  Cariion,  6  Gray,  39;  Sanborn  v.  Woodman, 
6  Cnsh.  36;  Chipman  v.  Thompeon,  Walk.  Ch.  405;  Wells  v.  SmUh,  2  Edw. 
Gh.  78;  8.  C,  7  Paige,  24;  Edgerton  v.  Peekham,  II  Id.  352;  De  Camp  v. 
Fiap,  5  Serg.  &  B.  326;  Royan  v.  Walker,  1  Wis.  527;  Hall  v.  Delaplame, 
anU,  57.  But  see  Benedict  v.  Lynch,  1  Johns.  Ch.  370;  Gray  v.  rvft&s,  43 
Cbl.  359,  where  courts  have  declined,  under  droumstanoes  as  above,  to  inter- 
fere; and  in  the  latter  case  it  is  said  that  courts  will  not  look  to  see  if  parties 
intended  by  the  stipulation  for  forfeiture  to  secure  the  payment  of  money  only, 
but  will  eniforoe  the  contract  as  it  is  found. 

Forfeibiree  for  Breach  qf  Stipulaiione  in  Other  Contracts, — As  a  general 
rule,  it  may  be  stated  that  where  a  contract  is  of  such  a  naturs  that  damages 
lor  its  breach  would  not  be  clearly  determinable,  and  a  stipulation  therein  for 
the  payment  of  a  certain  sum  upon  violation  of  the  contract  would  be  con* 
straed  to  be  a  provision  for  liquidated  damagea,  no  relief  would  be  granted 
against  a  fot-ieitnre  incurred  by  non-performance  of  the  contract;  but  if,  on 
the  other  hand,  the  oontrsot  is  a  pecuniary  one,  or  in  the  nature  thereof,  in 
which  the  damages  could  be  ascertained,  and  compensation  made,  equity 
would  relieve  a  defaulting  party  from  a  forfeiture  by  setting  it  aside.  It  is 
not  the  mere  fact  that  the  sum  forfeited  constitutes  a  penalty  that  decides 
the  granting  of  relief,  but  the  contract  must  be  such  a  one  that  the  object  for 
which  the  forfeiture  was  provided  can  be  accomplished  by  setting  it  aside 
and  awarding  compensation:  Hagar  v.  Buck,  44  Vt.  285.  Thus  where  a 
contnMit  for  sale  of  land  provided  that  if  the  vendee  did  not  pay  off  a  mort- 
gage when  it  fell  due  the  contract  should  be  void,  and  the  land  revert  to  the 
vendor,  the  vendee  was  relieved  from  the  forfeiture  occasioned  by  the  default, 
the  obligation  being  held  to  be  of  a  mere  pecuniary  nature:  Steele  v.  Branch, 
40  OaL  3.  So  where  a  mortgage  was  conditioned  for  the  support  of  the  mort- 
gagee, the  contract  was  held  to  admit  of  compensation,  and  the  mortgagor 
permitted  to  redeem  on  payment  of  a  specific  amount  for  the  support  of  the 
SMntgngee:  Anttin  v.  Atutm,  9  Vt.  420.  In  Gregg  v.  Landie,  19  N.  J.  Eq. 
860^  S.  C,  21  Id.  514f  where  a  vendee  stipulated  to  plant  shade-trees,  ereot  a 
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booM^  and  ouUlvttfce  tha  Umd,  ox  In  default  of  any  of  the  atipnlationa,  ta  fbr- 
Irit  the  land,  it  waa  held  that  a  forfeitore  for  the  vendee's  non-perforaiaaca 
aonld  not  be  aet  aside.  Again,  where  the  oontract  provided  for  pemnal  aer- 
vioea  for  the  comfort  and  oonvenienoe  of  one  party,  or  in  defanlt  to  forfeit 
oertain  soma  of  mon^,  the  court  declined  to  relieve  against  the  forfeitures 
Dimties  V.  AdanUf  BO  Am.  Deo.  44.  A  provision  in  a  ocmtraot  for  lottery-tidcata, 
that  unless  a  claim  for  a  prize  was  made  within  a  year  it  should  be  forfeited, 
was  held  to  be  a  condition  precedent,  and  the  court  refused  to  relieve  tba 
ticket-holder:  OU^  Bank  v.  8mUhy  3  Qill  &  J.  266;  conditions  precedent 
being  required  to  be  performed  before  a  party  csn  ask  equitable  reliefs 
FanmM  v.  BwrU^  16  Fia.  St.  469;  Flagg  v.  Mtaiffer,  9  N.  Y.  500.  A  aimilar 
ease  to  AusUn  v.  AusUn,  9  Vt.  420,  waa  Benry  v.  Tiq>per,  29  Id.  858,  where 
the  court  held  that  a  forfeiture  for  failure  to  perform  a  covenant  to  furnish 
the  grantee  with  food  and  lodging  might  be  relieved  against.  In  cases  of  thia 
nature,  it  Is  held  that  the  granting  of  relief  may  be  diacretionary  with  the 
court. 

FotfeUm^  of  Sharta  qf  Stock. — ^Where  the  charter  of  a  corporation  or  ita 
by-laws  provide  for  a  forfeiture  of  shares  of  its  stock  on  failure  of  the  stock- 
holder to  pay  calls  or  assessments,  such  forfeitures  will  not  be  set  aside;  and 
the  same  rule  appliea  to  forfeitures  for  failure  to  comply  with  the  terms  con- 
cerning payment  of  public  or  government  stocks  or  bonds.  Of  course,  if  the 
proceedings  in  which  the  calls  for  payments  are  made  are  tainted  with  fraud 
or  other  Inequitable  conduct,  the  forfeiture  will  be  set  aside:  Ludlow  v.  Dutch 
etc.  /Ty  Co.,  21  Beav.  43;  Nayhr  v.  South  Devon  Ify  Co.,  1  DeG.  &  Sm.  32; 
Pendergtut  v.  Turton^  1  Tou.  &  Coll.  08:  Spark$  v.  Lkiarpool  Water-  Wort$ 
Co,,  13  Ves.  433;  Oennantoum  R.  R.  Co.  v.  FUler,  60  Pa.  St.  131;  SmaU  v. 
Herkimer  Jffg.  Co.,  2  N.  T.  335. 

For/eUure»  Imposed  by  Statute. — ^A  court  of  equity  will  not,  and  haa  no 
power  to,  grant  relief  against  forfeitures  provided  by  statute  to  be  incurred  by 
the  doing  or  not  doing  of  a  particular  act:  Keating  v.  Sparrow^  1  Ball  &  B. 
873;  Peachy  v.  Somerset,  1  Stra.  447;  PoweU  v.  Re^lfiM,  4  Blatchf.  45. 

FbADULBNT    CONDUOr   AMD    BXPSABXNTATTOVS,  WhAT  C0N8TITDTB,    AND 

LzABiUTT  FOB:  See  MiUheU  v.  KirUxer,  47  Am.  Dec  408;  Chisholm  v.  Oadt 
den,  47  Id.  550;  MUehett  v.  Zimmerman,  51  Id.  177;  Munroe  v.  Pritehett,  50 
Id.  203,  and  notea.    Misrepreeentatlons,  whereby  one  Is  misled  to  his  preju- 
lice,  constitute  positive  fraud:  Kiewert  v.  Rmdtkopf,  46  Wia.  484;  Buman 
r.  MUwaukee,  L.  8.  A  W.  R'y  Co.,  56  Id.  837,  both  citing  the  principal  case. 

School  Land  CKBTmcATia  asi  Equxvalekt  to  Contbaotb  fob  Sale  of 
UiO):  Q%oSmiUhv.Clarhe,lVfi!t.G^iWMtneyy.StaUBaiJ:,lL&2&\Mow^ 
f.  fTood,  12 Id. 425;  Dodigey.8Uverihorn,iaL.Wi8taU'w.WeaUm,VlU.V}^l 
Qough  V.  Doreey,  27  Id.  129;  Black  Riv.  Imp.  Okr.La  Croem  B.  S  T.  Co.^ 
64  U.  129,  all  citing  the  principal 
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WtATT'b  ADMINIBXBA.TOB  t;.  RaMBO. 

[99  Af^mUfi,  610.] 

fir  Dkulratioit  bt  Exioutor  or  ADMnnsnuTOB,  ab  Suob,  Hr  sboois 
DRBcmiBB  HmsBLF  AoooRDUTOLT  in  the  oommenoenMntt  though  it  will 
•office  if  the  facte  appear  elaewHere  in  the  deolamtum;  and  in  atating  a 
debt  or  promiae  to  him,  the  words  "as  ezecntor,**  etc.,  mnat  be  iiaedt  or 
the  omisBion  will  be  ffttal,  even  after  Terdiotb 

Gum  OF  Aonox  u  SumoiRRTLT  Ayxrbsd  to  rr  nr  ADMrnsnuxoB  ab 
SocHy  when  to  each  material  aUsgatton  of  the  deolaimtion  ava  added  the 
woida  "as  adminiatrator  aa  aforeaaid;"  and  theee  words  axe  not  mwa 
words  of  deaoriptioDt  aa  they  are  used  ao  aa  clearly  to  indicate  *  caaae  d 
aetion  in  the  administrator  aa  anoh. 

AimuimjuTOR  mat  Drclabr  nroir  Pkioa  Pombmbor  ov  HnwRr*?  ur  br 
Bbtbrrrrtaxitr  Capaoitt  when  aning  in  trorer  for  a  bUtc^  thongli  he 
waa  never  in  aetoal  posseaslon. 

Bali  bt  A]>iaH]Bnu.«oB  of  Prrroval  Profrbtt  wiTBomr  AnTaoBirr  or 
Qbdrb  or  CoVBT  ob  of  Will  Teats  in  the  porehaaer  no  title  tiiat  ia 
avaflaUe  agalnat  aa  adminiatrator  de  hanU  non  anbaeqnently  appointed. 

Balr  of  Prbsonal  Proprbtt  of  Ebtatr  uiTDRB  Ordrb  Void  for  Wary 
OF  JuRHDionoir  n  Yoib  againataa  adminiatrator  who  anooeeds  the  ad- 
miniatrator who  made  the  aale. 

Ordbe  fob  Salr  of  Prrsohaltt  of  Ebtaxr  that  DORi  ROT  Show  Nrcrr- 
OTT  09  Salr,  or  tiiat  it  waa  made  npon  application  of  the  adminiatra- 
tor, iaToid. 

FOWRB  TO  ORDSB  A]>M1M  ilVBATOB   TO   SrUL   PrRBOKAI/VT   DID   HOT  BXIRT 

AT  GoRDiOR  Law,  aince  theadministxator  had  fall  power  in  thia  feapecti 
and  thenfora  thia  power  ia  the  creatnre  of  atatnte. 
Orfharb'  Couaa  u  Court  of  Lwitrd  JuBiSDionoR  as  to  na  Powrb 
TO  Obdrb  Salr  of  PRRSOKAiirr,  and  the  Jnriadictional  facta  must  ap- 
pear npon  the  face  of  ita  proceedings. 

JVRlRDIOnORAL   FaOT   ShOWK    UPON    FaOR   OF   ITB   PROOBRBINOS  TO  BATB 

ABORRTAnrRD  by  a  coart  of  limited  Joriadiction  cannot  be  collator- 
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ftUy  attaoked  when  the  court  is  charged  with  the  Moertainment  of  niol^ 
jnriidiotioDal  fact;  bat  the  ascertainment  of  snch  fact  will  not  be  intended 
from  the  mere  exercise  of  jurisdiction  dependent  upon  it.  (Ovemling^ 
WyaU*§Adm*r  v.  Siede,  26  Ala.  639.) 

BXATUTX    OF    LlMITATIOSS    D0I8    NOT    BbOIN    TO    BCN    IN    FaYOB  OF  PUH- 

OHASBB  or  PxBSONALTT  at  administrator's  sale,  made  under  a  void  order 
of  court,  until  the  appointment  of  a  succeeding  administrator. 
Oikpbanb'  Coctst  of  At«abama  is,  a8  to  Sales  of  Pxbsonaltt  of  Db- 
OKDBKT,  a  court  of  limited  jurisdiction,  even  granting  it  to  be  a  court  of 
general  jurisdiction  in  regard  to  other  matters  under  the  ad  of  1806, 
which  gives  it  full  jurisdiction  of  testamentary  matters,  eta;  for  the- 
power  to  order  such  sale  is  not  given  by  this  statute,  and  did  not  exist 
at  conmion  law,  but  it  is  given  by  the  act  of  1800,  which  prescribes  oer^ 
tain  preliminary  jurisdictional  facts. 

Tboveb  for  a  slave  by  Williams,  the  administrator  de  bonit 
non  of  Peter  Wyatt,  deceased.  The  declaration  commenced, 
"Thomas  Williams,  administrator,"  etc.,  "complains,''  etc., 
and  set  out  possession  in  himself  as  such  administrator.  The- 
defendant  claimed  title  under  a  purchaser  at  a  sale  of  the  slave- 
by  the  administrator^  in  chief,  and  put  in  evidence  the  order 
recited  in  the  opinion,  and  the  bill  of  sale  given  by  the  admin* 
istrators  in  chief.  The  court  chaiged  that  under  the  faota- 
shown  the  plaintiff  could  not  recover.  The  plaintiff  excepted, 
and  the  charge  of  the  court  is  assigned  as  error.  In  other  re» 
speots  the  opinion  states  the  case. 

Thomas  WiUiamSy  for  the  appellant. 

Thomas  H.  Waits  and  D.  W.  Baine,  for  the  appellee. 

By  Court,  Walkxb,  J.  The  argument  urged  on  behalf  of  the* 
appellee,  that  the  proof  did  not  correspond  with  the  dedaration, 
and  that  therefore  the  charge  of  the  court  in  favor  of  the  de- 
fendant was  correct,  is  based  upon  the  supposition  that  the 
cause  of  action  set  forth  in  the  declaration  pertains  to  the  plain- 
tiff individually,  while  the  proof  conduces  to  show  a  right  of 
recovery  in  him  as  administrator.  The  declaration  avers  that 
the  plaintiff  was  possessed  of  the  slaves,  "  as  of  his  own  prop- 
erty as  such  administrator  as  aforesaid,  and  being  so  possessed 
thereof,"  casually  lost  them;  that  they  came  to  the  possession 
of  the  defendant  by  finding;  and  that  the  defendant,  knowing 
them  to  be  the  property  of  the  plaintiff,  "  as  administrator  as 
aforesaid,"  did  not  deliver  them  to  him;  and  it  makes  profert  of 
the  letters  of  administration.  This  case  is  distinguishable  from 
those  in  which  mere  words  of  description,  such  as  "adminia- 
trator,"  "  governor,"  etc.,  succeed  the  name  of  the  plaintiff  in 
the  declaration.    Here,  in  those  averments  which  constitute  the 
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fl^fit  of  the  action,  the  words  ''as  administrator**  are  nsed, 
dearly  indicating  a  cause  of  action  in  the  plaintiff  in  his  repre* 
sentatiYe  capacity.  The  declaration  in  this  particular  coire- 
sponda  with  the  precedents  in  actions  by  administrators:  See  1 
Saund.  PL  &  Ey.  499,  500;  2  Ch.  PI.  841,  842.  We  make  th^ 
fallowing  quotations  from  1  Saund.  PI.  &  Ey.  498,  as  appli- 
cable in  principle  to  the  question  and  dedsiYe  of  it.  "In  erery 
declaration  by  an  ezecut(»r  or  administrator  as  such,  he  should 
describe  himself  accordingly  in  the  commencement,  though  in- 
deed it  will  suffice  if  the  facts  apjMar  in  other  parts  of  the  deo- 
laration;  and  in  stating  a  debt  or  promise  to  him,  the  words 
'as  executor,'  etc.,  must  be  used,  or  the  omission  will  b# 
fatal  even  after  the  verdict :"  1  Ch.  PL  20,  notes  i  and  a; 
Worden  y.  Wofikingian,  2  Barb.  868. 

The  charge  of  the  court  below,  that  if  the  jury  believed  the 
evidence  they  must  find  for  the  defendant,  is  also  defended 
upon  the  ground  that  the  plaintiff  declarss  upon  the  prior 
possession  of  himself  in  his  representative  capacity,  while  the 
proof  shows  that  he  was  never  in  actual  possession,  and  that  ht 
had  no  right  except  that  which  results  from  the  title  of  his  in- 
testate. "  The  property  in  the  slaves  sued  for  draws  to  it  r 
possession  in  law;  therefore  an  administrator  may  declare  on 
his  own  possession  as  administrator,  though  in  fact  he  haa 
never  had  possession:'*  2  Ch.  PL  840,  note  y;  2  Saund.  PL  & 
Ev.  873.  It  follows  from  this  indisputable  proposition  of  law 
that  the  averment  of  the  declaration  is  sustained  by  proof  of 
title  in  the  plaintiff  as  administrator,  and  the  consequent  right 
to  the  immediate  possession  of  the  property:  Sheldon  v.  Hay,  11 
How.  Pr.  11. 

Having  disposed  of  the  minor  points  suggested  on  the  briefa 
of  counsel,  we  proceed  to  consider  the  question  whether  the 
title  to  the  property  in  litigation  was  in  the  plaintiff  or  the^de- 
fendant. 

Under  the  laws  of  this  state,  a  sale  by  an  administrator,  of  the 
peiBonal  property  of  the  estate,  without  the  authority  of  an 
order  of  court  or  of  a  will,  vests  in  the  purchaser  no  title  which 
IB  available  against  an  administrator  de  bonis  rum,  who  comes 
into  office  after  him  who  made  the  sale:  Clay's  Dig.  223,  sec. 
18;  Id.  224,  sec.  15;  Lay's  EafrT.  Lavoson's  Adm'r,  23  Ala.  877; 
Fambro  v.  Ganti,  12  Id.  304;  Wool/ork  v.  Stdlivan,  23  Id.  548 
[58  Am.  Dec.  305];  Wier  v.  Davis,  4  Id.  444;  Ventress  v.  Smith, 
10  Pet  175;  Swinlifs  Adm'r  v.  Snodgrass^  17  Ala.  653  [52  Am. 
Dec.  190]. 
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A  sale,  made  nnder  an  order  of  court,  which  is  void  for  want 
of  jurisdiction  in  the  tribunal  making  it»  must,  in  a  case  like 
this,  be  regarded  as  if  there  had  been  no  order.  There  was  an 
order  of  sale  in  this  case;  and  the  sale  under  it  must  be  Talid  or 
▼oid,  according  as  the  order  is  valid  or  void. 

The  order  of  the  orphans'  court,  set  up  as  authority  for  the 
administrator's  sale,  through  which  the  defendant  claims  title, 
is  as  follows:  ''  Ordered  by  the  court,  that  the  administrators  of 
Peter  Wyatt,  deceased,  have  leave  to  sell  all  the  perishable  prop- 
erty* of  said  deceased,  upon  a  credit  of  at  least  six  months." 
**  Ordered  by  the  court,  that  said  administrators  do  make  a  full 
and  true  inventory  of  said  sale,  and  return  the  same  to  this 
court  the  first  term  thereafter/'  "  Ordered  by  the  court,  that 
said  administrators  give  a  notice  of  said  sale,  by  advertising  at 
three  or  more  public  places  in  said  county,  at  least  thirty  days 
previous  thereto,  of  the  time  and  place  of  said  sale/'  **  Ordered 
by  the  court,  that  the  administrators  of  the  estate  of  Peter 
Wyatt,  deceased,  have  leave  to  sell  the  present  crop  of  cotton, 
at  public  or  private  sale,  as  they  may  deem  most  advantagous  to 
said  estate/'  The  statute  from  which  the  invalidity  of  this  order 
is  argued  is  in  the  following  words:  '^It  shall  not  be  lawful 
for  any  executor  or  executors,  administrator  or  administrators, 
guardian  or  guardians,  to  take  the  estate,  or  any  part  thereof, 
of  any  testator  or  intestate,  at  the  appraised  value,  or  to  dispose 
of  the  same  at  private  sale,  except  when  the  same  is  directed  by 
the  will  of  the  testator.  But  in  all  cases  where  it  may  be  neces- 
saxy  to  sell  the  whole,  or  any  part,  of  the  personal  estate  of  any 
testator  or  intestate,  it  shall  be  the  duty  of  the  executor,  ad- 
ministiator,  or  guardian,  to  apply  to  the  orphans'  court  of  their 
county,  for  an  order  of  sale,  and  upon  obtaining  the  same  to 
advertise  the  time  and  place  of  such  sale,"  etc. 

This  statute  does  not  confer  upon  the  oxphans'  court  authority 
to  order  the  personal  property  to  be  sold,  without  limitation  or 
restriction.  On  the  contrary,  it  is  clearly  provided  that  the 
order  of  sale  is  to  be  made  on  the  application  of  the  administra- 
tor, and  where  the  sale  is  necessary.  This  idea  is  corroborated 
by  the  fact  that  there  is  another  statute,  which  directs  tliat,  if 
the  estate  is  not  in  debt,  ''  so  as  to  enforce  a  sale  of  any  part 
of  the  estate,"  the  judge  shall,  in  a  given  time,  take  steps  to 
e£rect  a  division.  In  the  case  of  Lai/a  Ex^r  v.  Law8on,  23  A1<l  390, 
Judge  Ooldthwaite,  referring  to  the  statute  copied  above,  says: 
**  We  entertain  no  doubt  that  it  was  the  object  of  the  legislature 
not  only  to  prevent  private  sales  of  the  property  belonging  to 
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estfttos  by  administrators^  but  any  sale  whatever,  unlees  required 
bj  the  condition  of  the  estate,  or  the  nature  of  the  propertj 
sold."  In  the  case  of  Steele  v.  Knox,  10  Id.  614,  Judge  Or- 
mond  in  reference  to  the  same  subject,  uses  the  following  lan- 
guage :  ' '  Our  statutes  regulating  this  subject  are  evidently  framed 
upon  the  supposition  that  there  shall  be  no  sale  of  the  personal 
property  of  a  deceased  unless  there  is  a  necessity  for  it,  and 
do  not  give  to  the  administrator  the  exdusiye  right  to  judge  of 
the  necessity,  but  require  him  to  apply  to  the  orphans'  court 
for  penniBsion  to  sell,  and  authorize  the  power  *  when  it  may 
be  necessary/" 

The  jurisdiction  conferred  by  the  statute  under  consideration 
is  not  authorized  by  or  deducible  from  the  act  of  1866,  Clay's 
Dig.,  800,  sec.  21,  which  confers  certain  specific  powers,  and 
clothes  the  court  with  full  jurisdiction  of  all  testamentary  and 
other  matters  pertaining  to  an  orphans'  court  or  court  of  pro- 
bate. At  common  law,  an  administrator  had  full  authority  to 
sell  the  personal  property  of  the  estate,  and  his  power  in  that 
respect  was  limited  only  by  his  discretion.  The  directing  an 
administrator  to  sell  did  not  pertain  to  the  jurisdiction  of  any 
tribunal.  Looking,  therefore,  to  the  common  law,  and  to  the 
authority^xercised  by  the  ecclesiastical  courts,  in  construing  the 
Uie  words  ''  full  jurisdiction  of  all  testamentary  and  other  mat» 
tors  pertaining  to  an  orphans'  court  or  court  of  probate,"  we 
can  find  in  those  words  no  authority  for  the  jurisdiction  to 
order  sales  by  an  administrator.  Therefore  our  decisions  in 
reference  to  the  validity  of  orders  made  under  the  act  of  1806 
have  no  application  here,  and  are  not  affected  by  this  opinion: 
HUliard  v.  Binford's  Heirs,  10  Ahi.  977;  Herbert  v.  Hanrich,  16 
Id.  591;  Edava  v.  MioU,  6  Id.  264  [89  Am.  Dec.  826];  mOer  r. 
Janes,  26  Id.  217. 

The  power  to  order  the  saleof  i>ersonal  property  is  the  creature 
of  the  statute,  and  the  grant  of  the  power,  as  we  have  already 
concluded,  is  accompanied  by  a  specification  of  the  circum- 
stances under  which  it  is  to  be  exercised;  and  those  circum- 
stances are  an  application  by  the  administrator,  and  the  necessity 
of  the  sale.  The  order  of  sale  in  this  case  does  not  indicate  that 
in  application  was  made  by  the  administrator,  nor  that  there 
iras  any  necessity  growing  out  of  the  condition  of  the  estate 
or  the  character  of  the  property  for  the  sale.  The  order  of  sale 
and  every  word  in  it  may  be  true,  and  at  the  same  time  it  may 
also  be  that  the  administrator  neither  sought  nor  desired  a  sale  of 
the  property,  and  that  the  judge  of  the  orphans'  court  ordered  the 


94  Wyatt's  Adm'r  v.  Rajcbo.  [Alabam^. 

fiale  of  his  own  Tolition  in  the  absence  of  any  necessity  for  it. 
It  is  tinnecessazy,  therefore,  to  inquire  whether  the  application 
of  the  adnunistrator  and  the  necessity  must  both  be  shown,  oi 
whether  the  jurisdiction  is  maintainable  in  the  absence  of  either. 
The  existence  of  neither  of  them  is  shown  in  the  order  contested 
in  this  case.  The  invalidity  of  such  an  order  seems  to  result 
from  an  application  of  the  undeniable  doctrine  that  the  orphans' 
court  was  a  court  of  limited  jurisdiction,  and  that  the  &cts  upon 
which  the  statute  makes  its  jurisdiction  depend  must  appear 
on  the  record. 

But  the  very  same  question  that  we  are  considering,  in  refer- 
ence to  the  same  order,  was  before  this  court  in  the  case  of  Wyai^s 
Adm'r  v.  Steele,  26  Ala.  639.  The  court  say  in  that  case: 
**  Whether  a  sale  was  necessary  was  a  question  for  the  deter^ 
mination  of  the  orphans'  court;  a  question  upon  which  its 
jurisdiction  depended.  The  rule  is  well  settled  that  when  the 
jurisdiction  of  the  court  depends  upon  a  fact  which  such  court 
is  required  to  ascertain  and  settle  by  its  decision  as  a  prelimin* 
ary  to  its  jurisdiction,  then  the  exercise  of  its  jurisdiction  implies 
the  previous  ascertainment  of  the  preliminary  jurisdictional  fact, 
and  the  decision  of  the  court  as  to  the  jurisdictional  fact  cannot 
collaterally  be  called  in  question. '*  To  what  extent  that  decision 
should  be  regarded  as  an  authority  in  this  case  can  be  best  de- 
termined by  comparing  it  with  later  and  earlier  decisions  of  this 
court,  and  testing  it  by  principles  recognized  in  our  own  and 
other  courts. 

In  the  case  of  Gunn  y.  ffoweU,  27  Ala.  676  [62  Am.  Dec.  785], 
it  was  held  that  the  judgment  of  the  court  of  a  sister  state,  in  a 
statutory  proceeding  by  garnishment,  was  void  because  the  rec- 
ord did  not  affirmatively  show  a  return  of  nuMa  bona  on  the 
creditor's  execution,  which  was  regarded  as  a  jurisdictional  fact 
in  the  case.  The  judgment  in  that  case  was  rendered  by  a  court 
of  general  jurisdiction;  but  because  its  proceedings  in  that  par- 
ticular case  were  under  a  special  authority  conferred  by  statute,  it 
was  deemed  quoad  hoc  an  inferior  court;  and  it  was  held  that 
all  the  facts  necessary  to  sustain  the  jurisdiction  of  the  court  must 
appear  from  its  proceedings,  and  that  nothing,  in  proceedings  of 
that  character,  was  to  be  taken  by  intendment. 

In  Hamner  v.  Mason,  24  Ala.  480,  an  order  of  the  orphans' 
court  discharging  the  sureties  of  a  guardian  was  regarded  as 
valid,  because  the  taking  of  a  new  bond,  which  was  a  jurisdic- 
tional fact,  was  shown  by  the  record.  In  that  case  the  law  ap- 
plicable there,  as  well  as  here,  is  thus  laid  down:   ''  Where  the 
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fact  upon  which  the  power  to  act  depends  is  lef ened  hj  the 
law-maker  to  be  determined  bj  the  court  or  oiBcer»  the  determi- 
nation of  the  fact  by  such  court  or  officer  is  res  a^fudioaia,  and 
cannot  be  questioned.  The  question  whether  a  new  bond  was 
given  was  referred  to  the  court,  and  was  determined  by  it. 
This  fact  appears  affirmatiYely  from  the  record,  and  is  not  tray- 
ersable." 

Judge  Daigan,  in  Wilson  ▼.  Judge  of  fhe  Ocfu$iiy  Court  of 
Pike,  18  Ala.  757,  in  reference  to  a  bastardy  proceeding,  says: 
"  It  is  true  the  judgments  of  courts  of  limited  jurisdiction  must 
show  the  facts  and  circumstances  which  authoriae  the  court  to 
take  cognizance  of  the  matter;  in  other  words,  they  must  show 
the  jurisdiction  of  the  court;  otherwise  the  judgment  or  sentence 
is  a  nullity." 

It  IB  decided  in  the  case  of  Lamar  ▼.  CommiBmonenf  Oonrl 
eic.,  21  Ala.  776,  that  courts  of  limited  jurisdiction  must  show 
upon  the  face  of  their  proceedings  sufficient  to  support  their 
jurisdiction,  or  their  judgments  will  be  void;  and  that  a  judg- 
ment revoking  a  f  eny  license  was  void  because  the  proceedings 
did  not  show  that  the  owner  of  the  franchise  had  had  ten  days* 
notice  of  the  requisition  to  give  a  new  bond.  The  statute  upon 
which  that  decision  is  based  makes  the  failure  to  give  a  new 
bond,  after  the  notice  prescribed,  the  ground  or  reason  for  re- 
voking the  license.  So  that,  in  this  eaae,  the  jurisdictional  fact 
was  itself  made  by  law  the  reason  or  ground  upon  which  the 
court  was  to  exercise  the  power  conferred. 

In  the  case  of  McCartney  v.  Calhoun,  11  Ala.  110,  a  question 
strikingly  similar  to  that  under  consideration  was  decided.  The 
question  in  that  case  was  as  to  the  validity  of  an  administrator's 
sale  of  slaves,  under  an  order  of  the  court  of  ordinary  in  Gteor- 
gia.  The  order  in  that  case,  as  in  this,  was  simply  an  authority 
or  direction  to  sell,  without  any  statement  of  the  reasons  for 
which  it  was  made.  The  Georgia  statute  prohibits  the  sale  of 
slaves  by  an  administrator,  but  authorizes  the  court  of  ordinary 
to  direct  their  sale,  where  the  other  personal  property,  together 
with  the  hire  of  slaves  for  twelve  months,  is  insufficient  to  dis- 
charge the  debts,  or  where  an  equal  division  could  not  be  made. 
The  sale  was  held  void  because  the  jurisdictional  facts  were  not 
shown  in  the  proceedings  of  the  court.  The  court  say,  in  ref- 
erence to  the  very  question  which  we  are  now  considering: 
<<  The  argument  urged,  that  we  must  presume  those  facts  to 
have  been  done  without  which  the  court  of  ordinary  could  not 
have  directed  the  sale  of  the  slaves,  is  at  war  with  the  entire 
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« 

ctffient  of  authoritj  and  would  oonfound  all  the  difltindaona 
between  ooorts  of  general  and  those  of  limited  jorisdiotion.*' 

We  cite  also,  as  fully  sustaining  the  principle  of  the  foregoing 
authorities,  decisions  of  this  court  in  the  following  cases:  Com- 
m%89ianers  of  Talladega  t.  Thompson,  15  Ala.  189;  S.  0.,  18  Id. 
696,  697  (see  also  the  quotations  from  Bac.  Abr.  in  this  case); 
Heirs  of  Bishop  ▼.  Hampton,  16  Id.  761;  Wyman  v.  CampbeU,  6 
Port.  219;  Taliaferro  t.  Basseit,  8  Id.  670;  and  Otoen  t.  Jordan^ 
27  Id.  608. 

From  the  decisions  of  this  court,  collected  and  dted  above^ 
it  will  be  found  that  there  is  a  long  chain  of  cases  uniformly 
maintaining  that  the  orphans*  court  was  a  court  of  limited  or 
special  jurisdiction;  that  therefore,  to  the  validify  of  its  judg- 
ments, it  is  necessary  that  its  jurisdiction  should  be  shown,  in 
each  case,  upon  the  face  of  its  proceedings;  and  that  the  facta 
necessary  to  support  the  jurisdiction  will  not  be  supplied  by 
intendment.  The  cases  are  in  irreconcilable  conflict  with  the 
doctrine  of  Wyai^s  Adm'r  ▼.  Siede,  26  Ala.  689,  that  the  exercise 
of  jurisdiction  implies  the  preTious  ascertainment  of  the  juris- 
dictional &ct.  That  doctrine  abrogates  the  distinction  between 
courts  of  general  and  of  special  or  limited  jurisdiction.  In  a 
quotation  from  1  Strange,  in  the  Commissioners  of  TaUadega  t. 
Thompson,  18  Ala.  696,  that  distinction  is  lucidly  stated,  as 
follows : ' '  Nothing  shall  be  intended  to  be  out  of  the  jurisdiction 
of  a  superior  court  but  that  which  specially  appears  to  be  so; 
and  on  the  contrary,  nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  but  that  which  is  so  eiqpressly 
alleged. *'  It  is  conceded  that  if  the  court  of  limited  jurisdio* 
tion  is  charged  with  the  ascertainment  of  jurisdictional  facta, 
and  its  proceedings  show  that  these  facts  were  ascertained,  they 
cannot  be  denied;  because  the  making  of  the  jurisdiction  of 
the  court  depend  upon  a  preliminary  fact  implies  authority  to 
ascertain  that  fact.  A  misapprehension  of  this  principle  doubt- 
less led  the  court,  in  WytUfs  Adm'r  t.  Steele,  supra,  into  the 
position  that  the  exercise  of  a  jurisdiction  dependent  upon  a 
preliminary  fact  impUee  the  asc^rtaixmient  by  the  court  of  that 
&ct. 

The  case  dted  in  support  of  the  opinion  in  Wyatfs  Adm'r  y. 
Steele,  26  Ala.  636,  does  not  sustain  it.  The  case  is  BriUain  y. 
Kinnaird,  1  Brod.  &  B.  432,  6  Eng.  Com.  L.  187.  It  really  as- 
serts nothing  more  than  that  the  ascertainment  of  jurisdictional 
&cts  by  a  court  of  limited  jurisdiction  is  conclusiye.  *'  The  gen- 
eral prindple,"  says  Dallas,  0.  J.,  in  that  case,  ** applicable  to 
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eaaes  of  this  description  is  perfectly  dear.  It  is  established  by  all 
the  ancient,  and  recognized  bj  all  the  modem,  authorities;  and 
the  principle  is,  that  a  conyiction  by  a  magistrate  who  has  juris- 
diction over  the  subject-matter  is,  if  no  defects  appear  on  the 
face  of  it,  condusiTe  of  the  facts  stated."  And  to  the  same 
effect  are  the  decisions  of  the  other  judges.  The  proceedings 
of  the  court  disdosed  the  jurisdictional  &cts,  and  the  question 
was  whether  they  could  be  contradicted. 

The  case  of  WyaWs  Adm'r  y.  Steele,  supra,  has  already  been 
departedfrom  by  our  predecessors,  in  the  cases  of  Otoeny.Jordsn, 
27  Ala.  608,  and  Gunn  y.  BaweU,  Id.  676  [62  Am.  Deo.  785],  and 
iB,  in  effect,  oyerruled  as  to  the  prindple  upon  which  it  proceeds. 
The  question  now  is,  not  whether  we  shall  oyerrule,  but  whether 
we  shall  repeat,  the  prindple  dedded.  We  deem  it  our  duty  to 
dissent  in  terms,  as  has  heretofore  been  done  in  effect,  from  so 
much  of  the  opinion  in  Wi^*a  Adm*r  y.  Steele,  supra,  as  is  quoted 
aboye;  because  we  cannot  adhere  to  it  without  oyerruling  a  large 
number  of  decidons  of  this  court,  some  of  them  later  than 
that  case,  which  harmonize  among  themselyes,  are  well  recog> 
nized  by  the  profeedon,  and  rest  upon  undeniable  principles. 

That  the  statute  of  limitations  does  not  commence  running 
against  the  plaintiff  untQ  the  apjKiintment  of  an  administratos 
de  Inmis  turn  is  settled  by  the  decidon  in  Lay  y.  Lawson,  24  Ala. 
184,  and  other  authorities  dted. 

For  the  error  in  the  charge  of  the  court  bdow  its  judgment 
is  reversed,  and  the  cause  remanded. 

SroHS,  J.,  not  dtting. 

The  foregoing  opinion  was  delivered  at  the  June  term,  I8669 
but  was  afterwards  withdrawn  on  the  petition  of  the  appdlate's 
counsd  for  a  rehearing.  At  the  present  term,  in  response  to  the 
application  for  a  rehearing,  the  following  opinion  was  pro- 
nounced: 

Waucse,  J.  The  importance  of  the  decidon  in  this  case,  the 
arguments  against  the  opinion  delivered  at  the  last  term  by  the 
counsd  for  the  appeUee,  and  by  other  memben  of  the  bar  who 
maintained  its  incorrectness,  and  a  dncere  desire  upon  our  part 
to  give  to  all  the  arguments  a  most  deliberate  and  thorough  ex- 
amination, induced  us  to  set  adds  the  judgment  of  reversal,  and 
to  hold  the  case  under  advisement  until  the  present  term  of  the 
court.  Our  reflectionR  and  examination  of  authorities  have  con- 
firmed us  in  the  opinion  expressed  at  the  last  term;  alid  while 
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acknowledging  the  learning  and  ingenuity  of  the  axgnmanti 
urged  against  it,  we  regard  it  as  a  duty  to  adhere  to  that 
opinion. 

It  has  been  argued  that  the  orphans'  court  ought  to  be  con- 
sidered a  court  of  general  jurisdiction.  The  argument  is  dnnm 
from  the  ninth  section  of  article  5  of  the  constitution,  which 
confers  upon  the  general  assembly  power  to  establish  **  a  court 
of  probate  for  the  granting  of  letters  testamentaiy  and  of  ad- 
ministration, and  for  orphans'  business;"  and  the  act  of  1806, 
Clay's  Dig.  800,  sec.  21,  which  creates  the  orphans'  court,  and 
gives  it  "full  jurisdiction  of  all  testamentaiy  and  other  mat- 
ters pertaining  to  an  'orphans'  court  or  court  of  probate."  It 
is  contended  that  the  orphans'  court  was  made  by  this  statute, 
enacted  in  pursuance  to  the  express  provisions  of  the  constitu- 
tion, a  court  of  general  jurisdiction.  Without  contesting  that 
proposition,  let  us  inquire  what  is  its  effect.  If  the  court  is 
made  one  of  general  jurisdiction  over  all  matters  pertaining  to 
an  orphans'  court,  it  acquires,  by  the  comprehensiye  giant  of 
power,  the  same  jurisdiction  which  pertained  to  similar  courts 
in  England,  whence  we  derive  the  fundamental  principles  of 
our  jurisprudence.  As  to  the  powers  which  it  derives  under 
this  general  grant  of  authority,  it  may  be  a  court  of  general 
jurisdiction.  But  as  to  those  powers  which  that  court  derives 
under  special  statutes,  and  which  would  not,  in  the  absence  of  the 
statute,  pertain  to  it  as  a  court  of  probate,  it  must,  in  common 
with  all  other  courts,  be  deemed  a  court  of  limited  jurisdiction. 
Whenever  by  statute  a  new  power  is  conferred,  even  upon  the  cir- 
cuit court,  which  undoubtedly  is  a  court  of  general  jurisdiction, 
and  the  mode  of  proceeding  is  prescribed  by  statute,  it  becomes 
quoad  hoc  a  court  of  special  or  limited  jurisdiction.  If,  then, 
the  orphans'  court  derives  its  power  to  order  the  sale  of  the  per- 
sonalty of  estates  from  a  statute,  it  is  as  to  that  matter  a  court 
of  special  jurisdiction.  Whether  it  does  derive  this  power  from 
a  statute  may  be  determined  by  inquiring  whether  or  not  it 
would  have  such  a  power  in  the  absence  of  the  statute.  No 
lawyer  would  for  a  moment  deny  that  in  the  absence  of  the 
statute  the  orphans'  court  would  have  had  no  power  whatever 
to  make  any  order  for  the  sale  of  the  personalty,  because  the 
power  of  selling  the  personalty  appertained  at  common  law  to 
the  administrator,  and  was  limited  only  by  his  discretion. 

At  one  time,  in  England,  the  ordinaries  had  power  to  sell  and 
dispose  of  the  estates  of  decedents,  and  for  the  manner  in  which 
they  exercised  that  power  were,  in  the  language  of  Blackstone, 
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*'not  accountable  to  any  but  God  and  themsebneB."  This  duh 
eretionaiy  power  was  exercised  by  the  English  prelates,  not  in 
a  judicial  capacity,  but  as  individuals.  They  did  not  act  as  a 
court,  but  were  clothed  with  a  power  of  seizing  upon  the  goods, 
and  of  appropriating  them  to  Tarious  purposes,  which  changed 
from  time  to  time,  as  the  people  emerged  from  superstition^ 
until  at  last  the  appointment  of  the  widow  or  next  of  Idn  as  ad- 
ministrator was  provided  for  by  statute;  and  thenceforward  a 
discretionaiy  power  orer  the  sale  of  decedent's  goods  was  eser- 
dsed  by  the  administrator. 

It  is  thus  seen  that  the  authoziiy  to  order  the  sale  of  the  per* 
sonalfy  of  an  eetate  never  pertained  to  any  court  in  England, 
Our  statute  conferred  upon  the  court  a  power  which  did  not 
belong  to  it  in  its  general  character  of  an  oxphans'  or  probata 
court.  The  statute  was,  as  to  the  court,  an  enabling  law,  be* 
stowing  a  new  power;  and  as  to  the  administrator,  a  ^la^Ming 
law,  taking  away  fiom  him  the  discretionaiy  power  to  sell.  Its 
object  was,  to  make  that  which  was  before  a  matter  of  discretion 
with  the  administrator  a  matter  of  judicial  power,  to  be  ezos 
deed  under  the  circumstances  indicated  in  the  statute.  As  to 
this  power,  the  orphans'  court  is  a  new  jurisdiction,  unknown 
to  the  common  law,  and  must,  upon  a  principle  too  well  estab- 
lished to  be  questioned,  be  deemed  a  court  of  limited  juiisdie- 
tion. 

By  the  supreme  court  of  Gteozgia,  in  the  case  of  Ikcker  y* 
Earria,  13  Oa.  1  [68  Am.  Dec.  488],  a  forcible  description  is 
given  of  the  looseness,  carelessness,  and  irregularity  which  char- 
acterize the  proceedings  and  records  of  the  court  of  ordinazy 
of  that  state,  to  which  our  court  is,  in  the  nature  of  its  powers, 
strikingly  assimilated.  From  that  consideration,  the  neceesifj 
and  propriety  of  a  modification  of  the  common  law,  in  its  ap* 
plication  to  that  court,  and  the  adoption  of  a  more  liberal  rule 
of  intendment  in  favor  of  its  jurisdiction  are  deduced.  The 
learned  judge,  evidentiy  alive  to  the  evil  of  requiring  the  records 
of  such  a  court,  constituted  as  it  is,  to  show  affirmatively  the  ju- 
risdictional facts,  and  clearly  perceiving  the  amountof  litigation, 
and  the  doubtfulness  of  tiUe,  likely  to  result  from  the  visitation 
upon  the  judgments  of  such  a  court  of  the  stem  rules  of  the 
common  law,  depressed  a  hope  that  another  legislature  would- 
not  be  permitted  to  intervene  without  the  passage  of  an  act 
declaring  courts  of  ordinaiy  to  be  courts  of  general  jurisdiction. 
We  concur  with  the  learned  judge  as  to  the  necessity  of  legisla- 
tion upon  this  subject;  and  we  think  that  an  act  declaring  that 
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oonrta  of  probate  shall  be  regarded  as  courts  of  general  jarisdio- 
tion  when  their  orders,  judgments,  or  decrees,  are  collaterally 
assailed,  would  meet  and  remedy  the  evil  as  to  all  subsequent 
proceedings  of  that  court  But  while  we  acknowledge  the  expe- 
diency of  a  modification  of  the  law  in  its  application  to  the  pro- 
bate court,  we  do  not  consider  it  our  province  to  make  that  mod- 
ification. We,  as  individuals,  know  that  the  probate  judges  are 
not  always  selected  for  their  legal  learning;  and  that  Uie  records 
of  the  court  are  often  made  up  without  the  aid  of  counsel  and 
in  haste;  and  that  consequently  there  must  frequently  occur  a 
deficiency  in  the  recital  of  jurisdictional  facts,  even  where  they 
really  exist.  Yet  we  must  confine  ourselves  to  the  daty  of  de- 
claring, and  must  not  assume  the  privilege  of  making  or  alter- 
ing, the  law.  The  law  as  we  have  laid  it  down  has  existed  and 
been  recognized  from  the  earliest  days  of  English  jurisprudence, 
is  maintained  through  an  almost  unbroken  current  of  decisions 
liy  this  court,  and  we  must  stand  by  it,  or  cease  to  act  as  judges 
and  convert  ourselves  into  legislators. 

We  now^  as  we  did  at  the  last  term,  announce  as  our  jud^ 
ment  that  the  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded.         

Whxbi  CAims  or  Acnov  u  Pibsohal,  Dbobiptioh  as  Exboutob  ob 
ADMxaiSTaATOB  MAT  BE  Pbrsonai.:  KeniaUm  v.  LUUe^  64  Am.  Deo.  297.  iK»te 
800;  F%Ukugh*$  E^r  ▼.  FibOMgh^  02  Id.  658;  TaU  v.  ShaehUford^*  AdnCr^  00 
Id.  488. 

Tbovxb,  Pebsokal  Repbbsxntativis  mat  Maiktain,  for  penooml  prop- 
orty  frandulently  parted  with  by  deoedent  for  purpose  of  defraadiDg  ored- 
iton,  if  the  eetate  ia  othenviae  insaffioient  to  pay  debts:  SUwari  r,  Keaneff^ 
81  Am.  Deo.  482. 

Pbobatb  Court  oannot  Ordxb  Sale  of  Bbal  Estate  nnleea  everything 
neceiaary  to  give  it  juriBdiction  of  the  person  and  of  the  sab]eet>niatter  ap* 
pears  upon  its  records:  Tucker  ▼.  HarriSt  68  Am.  Deo.  468,  and  note  503; 
SUpheneon  ▼.  McBeary,  51  Id.  102;  see  OtUlrap  v.  Moore^  50  Id.  254;  Salion- 
ttaU  T.  Hiiep,  65  Id.  334;  FieUTa  Heir»  v.  CMdAy,  Id.  341.  Statates  anthor- 
izing  the  sale  of  real  estate  by  exeontors  or  administrators  most  be  striotly 
complied  with,  and  the  record  most  show  oomplianoe:  Daioeftpori  ▼.  T<mng, 
63  Am.  Dec  320,  and  note  323. 

&XBCUTOBS  A5D  AdMINISTRATOBS    BAD    POWEB  TO  SbLL  PeBSONAUTT  AV 

Common  Law:  Beerher  t.  Buekinghamf  44  Am.  Deo.  580,  note  585;  see  Bmti 
V.  Zeigler,  Id.  656;  Petrie  v.  Clark,  14  Id.  636,  and  note  641. 

Bona  Fide  Fubchaseb  fbom  Exeoutob  having  No  Powxb  to  Sell 
Aoquibbs  No  Title:  Williamson  v.  WUUanuon,  41  Am.  Deo.  636;  WorH^  t. 
/oAiMon,  52  Id.  399. 

Sale  or  Real  Estate  must  be  bt  Obder  or  Coubt:  Oii/artk  v.  Xon^ 
wortK  19  Am.  Deo.  588;  see  Brannan  v.  OUver,  Id.  37. 

License  to  Sell  is  Unnbcessabt  where  Exbodtob  has  Powxa  so  Sau 
mniEB  Will:  Ocing  v.  Enury,  26  Am.  Dec.  645. 
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FuaBATB  Obun,  wmrimt  ov  Ohoeal  om  Ldoxid  JoBmnoisoir:  ClorAi 
▼.  /Vrnr>  63  Am.  Dee.  82,  ud  caaes  ottsd  in  the  note  83}  OHme^a  Atate  t. 
JTorriei  66  Id.  6i6.  Theprindpeloeeetodtedtothepdntthatooiirtiof  pro- 
liete  mny  be  of  general  jnriadiotian  in  other  m*tten,  but  in  oeee  of  nlee  ol 
deeedent'e  eetate^  its  power  being  the  erantion  of  stetate,  it  may  be  a  ooort  of 
limited  jnriadietioo:  ToipiweMlT.Obnioii,  19  Cat  204,  when  it  waa  held  that 
before  the  act  of  1868  the  probate  ooorta  of  Galifoniin  were  ooorta  of  limited 
jmiadiction. 

iMPKAOBiiro  JuDOMBHTB  OF  Pbobati  Coubtb:  See  caaea  dted  in  the  note 
to  Garis  y.  Perry ^  63  Am.  Dec.  83.  The  proeeedingt  mnat  be  regular  or 
thej  win  not  be  oondnnYe:  JferHA  v.  Harria^  67  Id.  369;  Lynch  t.  Soater, 
61  Id.  785;  Palmer  T.OoUey,  47  Id.  41;  bntaee  2Wfer  r.  Ifarrif,  68  Id.  488, 
and  note  603;  MeDade  t.  Bureh,  60  Id.  407,  note  411.  See  alio  SoUotuUtU 
T.  £fley,  65  Id.  334;  FUid'a  Htira  v.  QMAy,  Id.  341;  Drigga  t.  AhboU,  Id. 
214;  Jfoofv  T.  HIUAroHd,  Id.  11& 

StATDTB  or  LDflTATIOira  will  VOT  RuH  AOAIUBT  ADXIlliaTEATOR  Hakivo 

Void  Salb  ao  aa  to  bar  a  reooTery  by  minor  legateea,  sinoe  hethCetttoppod  froQu 
bringing  an  action  to  recover  the  property jwld:  Minynny.  Mar^^itUl,  42  Am. 
Dec  444  See  note  on  atatate  of  Umiia^ohs'ii^aiaat  eatktee  of  decedeotis 
IftOer  T.  Airb,  66  Id.  694  et  aeq. 

Thb  ntnroiPAL  oasx  is  citbd  in  Htmfa  ffeira  r,  EQiaon*»  Heiraj  32  Aln.  199^ 
in  which  the  oondLanyeiieae  of  a  chancery  decree  was  inrolved,  and  it  waa 
held  thnt  n  recital  in  a  decree  pro  wi^tno  of  the  appearance  of  a  resident  de- 
fendant not  aenred  with  prooesa  was  oondoaive  of  the  fact  of  hia  appearance 
when  attacked  collaterally.  In  deliTering  a  ooncnrring  opinion.  Stone,  J., 
donbted  iiham  t.  HoweUf  27  AIil  663,  cited  in  the  principal  case,  and  said 
that  he  did  not  think  that  the  principal  casesapported  0mm  r,  JToieeU,  svproy 
and  f nrthermore  that  he  did  not  sit  in  the  principal  case,  and  that  he  frankly 
adndtted  that  he  did  not  approve  of  the  prindplea  therein  aaaerted.  Fhmithia 
deoiaioa  Baoob  0.  J.,  diasented. 


SaNFOBD   V.  HOWABD. 

[99  AZiABAMA,  681.] 

Pfeoiqra  BT  BzBOUTOR  u  DiBicr,  Bivdino  upon  Hnosu',  Ain>  hoi 
wn'Hui  STATUn  ov  Fbaudb,  when  in  the  words:  "Let  the  duldnn  ef 
Jacob  ICayberry,  deceased,  have  any  gooda  they  wish,  and  chaige  them 
to  the  children  aepamtely,  and  I  will  pay  for  them  at  the  end  of  the  year. " 

b  18  QuisnoK  Of  IimvnoN  wbsxhxb  CHAnonco  Goons  to  Pkbkin  En- 
cirnHO  Thxk  proTea  that  credit  .waa  given  to  him. 

FlKRiiia  BT  EanouTOB  TO  Pat  los  Goods  Dsuvxrbd  to  CBiLDBJor  oi 
DwsBxurr,  and  by  hia  ordera  charged  to  them,  binda  him  perannalTy,  not> 
wtthatanding  he  is  anthoriaed  by  the  will  to  anpply  gooda  to  thechildren, 
and  both  he  and  the  creditor  expected  payment  to  be  made  from  the 


PlTBOHAaiS    ov    TBinmifl,  IhOLUDIHO    EziOUTOBR,  ABMnoaZRATOBS,  AND 

OvABDiANB,  when  made  in  obedience  to  the  dntiee  of  the  tmst,  impose 
Qpon  them  a  peraonal  liability;  the  aeller  mnst  look  to  them  for  payment^ 
and  they  mnat  look  to  the  tmst  eatate  for  reimborsemenl 
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Mutual  Assurr  or  Pabtiss  to  Contract  nbxd  iror  Oocuk  at*  Samv 
TiMB.  If  the  offer  and  the  party  making  it  does  not  require  aa  imm» 
diate  response,  and  the  offer  itself  seems  to  contemplate  the  aooeptanoe^ 
the  assent  of  the  other  party  will  be  implied,  in  the  absence  of  revocationy. 
from  his  acting  pursuant  to  it  within  a  reasonable  time. 

Coktbact  Which  Pabtiss  Intbmdkd  to  Mabb  but  did  not  Maxb  cannot 
be  set  up  in  place  of  one  which  they  did  make  but  did  not  intend  to 
make;  and  a  promise  to  pay  for  goods  furnished  to  another,  unrestricted 
aa  to  quality  or  amount,  cannot  be  modified  by  an  intention  of  the  pronip 
isor  Imown  to  the  promisee  that  goods  of  a  certain  chaiaeter  only 
should  be  furnished. 

DOOKBINB  THAT   DbLBQATBD  AuTHOBITT   CANNOT  BB   DbUGATBD   doeS   DOT 

apply  to  case  where  an  executor  promises  to  pay  for  goods  furnished  th» 
obildren  of  his  testator,  and  they  procure  the  goods  through  their  ser- 

*  •'*  •';  .Tants;  the  executor  is  liable,  not  for  purchases  by  the  children  as  hU 

*  •'  /  ;'*;  ;agfiit8|^}u^€or  themselyes  on  his  account. 

Wtaffa  Jj^fjffii^AJtt' Ijxp  Inadmissiblb  nc  Ck>NBTBniNO  Exboutoe^i  Gov* 
tbact  upoft  Vrhm^'lf'fia^e  U'§U»  he  is  liable  personally,  stnoe  hi» 
authority  under  the  wiU*is*4teg«ili%r  foreign  to  the  ooostmotioD  of  his 
personal  contract. 

ICnroB  Child  or  Tistatob  to  Whom  Goods  abb  Fubnibhbd  upon  promise- 
by  executor  to  pay  for  them  is  not»  on  the  ground  of  interest^  aa  inoooi- 
petent  witness  for  the  creditor. 

AnVLLATB   COUBS  WILL    NOT   DXOIDB  UPON   APMTIWTBTfJTT  Or  RBOOBD  OF 

CouBT  when  bill  of  exceptions  does  not  disclose  its  contents. 

Fact  that  Cbkditob  Comjibnced  Suits  against  Childbbn  or  Tbstatob  worn 
Goods  Fubnishbd  Them  is  admissible  in  fay  or  of  the  executor  in  an  aotlon 
seeking  to  hold  him  personally  for  the  goods  as  affecting  the  question 
whether  the  executor  really  made  the  alleged  promise  to  pay  for  them». 
and  whether  the  goods  were  sold  in  puxsuanoe  of  that  promise. 

Qbb  Who  Sbkxs  to  Hold  Ezbcutob  Pxbsonallt  on  Pbomisb  to  Pat 
lOB  Goods  furnished  to  children  of  testator,  and  who  has  prenonsly  com* 
menced  suits  against  the  children  for  the  goods,  may,  after  showing  that 
these  suits  were  instituted  upon  advice  of  counsel  that  it  would  not  preju- 
dice his  action  against  the  executor,  also  show  «s  part  of  the  res  pesta^ 
if  for  no  other  reason,  declarations  of  the  children  made  at  the  time  the^ 
suits  were  commenced  that  the  children  were  willing  that  he  should  soe^ 
and  recover  Judgment  agidnst  them,  or  adopt  other  means  for  the  ool- 
lection  of  the  debts. 

AcrnoK  for  the  price  of  goods  sold  and  delivered  by  the  plain- 
tiff to  the  minor  children  of  Jacob  Maybeny,  deceased,  upon  th^ 
oral  promise  of  the  defendant,  who  was  the  executor  of  the  dece- 
dent,  to  pay  for  them.  The  promise  as  proved  is  stated  in  the 
opinion.  The  goods  were  charged  to  the  children  separately. 
The  plaintiff  offered  in  evidence  the  deposition  of  Priscilla  May- 
berry,  one  of  the  children  to  whom  the  goods  were  delivered,  to 
prove  the  correctness  of  the  account  sued  on  with  respect  ta 
herself  and  the  liability  of  the  defendant  to  pay  the  same.    Upon 
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the  defendant's  objection  to  this  eTidence^  on  the  ground  of  the 
interest  of  the  witness,  the  court  excluded  it»  and  the  plaintiff 
excepted.  The  defendant  proved,  against  the  plaintiff's  objeo- 
tion,  that  the  plaintiff  had  commenced  suits  against  each  of  the 
children  for  the  goods.  The  plaintiff  proved  that  he  had  done 
BO  upon  the  advice  of  counsel  that  this  would  not  prejudice  his 
cause  of  action  against  this  defendant.  He  then  attempted  to 
prove  that  the  attorney,  at  the  same  time  and  in  the  same  trans- 
action, was  infoimed  that  the  children  had  shortly  before  told 
the  plaintiff  that  they  were  anxious  to  have  the  accounts  paid« 
and  were  willing  that  the  plaintiff  should  recover  judgments 
against  them,  or  resort  to  any  other  means  that  might  be  deemed 
advisable  for  the  collection  of  the  same.  The  court  excluded 
this  evidence,  upon  tiie  defendant's  objection.  The  defendant 
proved,  against  the  plaintiff's  objection,  that  the  negro  servants 
of  the  children  often  passed  the  plaintiff's  store  with  many 
goods  purchased  in  other  stores  than  the  plaintiff's,  and  offered 
other  evidence  to  show  that  the  plaintiff  knew  of  the  extrava- 
gance of  the  children,  and  that  the  defendant  objected  to  it. 
Evidence  was  also  introduced  to  show  that  the  defendant  knew 
that  the  children  were  buying  expensively,  and  that  the  plain* 
tiff  had  looked  to  the  estate  for  payment.  The  defendant  was 
allowed  to  introduce  a  copy  of  the  will  of  the  testator,  against 
the  plaintiff's  objection.  The  plaintiff,  besides  excepting  to 
the  rulings  of  the  court  upon  the  evidence,  excepted  to  the  in- 
structions given  to  the  jury,  and  assigned  error  thereupon.  The 
points  involved  in  the  instructions  sufficiently  appear  in  the 
opinion. 

W.  If.  Brooks,  for  the  appellant. 
J.  W.  ChnroU,  for  the  appellee. 

By  Court,  Waixsb,  J.  Whether  the  defendants  promise  was 
within  the  statute  of  frauds  is  one  of  the  questions  of  this  case. 
The  promise,  with  its  accompanying  declarations,  was  as  fol- 
lows: "  Let  the  children  of  Jacob  Mayberry,  deceased,  have  any 
goods  they  wish,  and  charge  them  to  the  children  separately; 
and  I  will  pay  for  them  at  the  end  of  the  year,  or  as  soon  as  the 
cotton  crop  is  sold."  This  promise  was  a  direct,  and  not  a  col- 
lateral, undertaking,  unless  the  direction  to  charge  the  children 
gives  it  a  different  aspect:  Bhodes  v.  Leeds,  8  Stew.  &  P.  212 
[24  Am.  Dec.  744];  Boies  v.  Starr,  6  AU.  697;  Oliver  v.  Eire, 
14  Id.  690;  8cM  v.  MyaU  A  Moore,  24  Id.  489  [60  Am.  Dec.  485] 
If  the  persons  who  procured  the  goods  are  liable,  then,  under ' . 
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rule  long  establisliedy  the  promise  would  be  collateral:  PvjckeU 
V.  Bates,  4  Id.  890;  Leland  v.  Creyon,  1  McCord,  100  [10  Am. 
Dec.  364];  Cutier  y.  Einlon,  6  Band,  609;  Ware  t.  8lq}henaon, 
10  Leigh,  166.  If,  therefore,  under  the  contract,  the  children 
were  liable  at  all,  the  promise  would  be  deemed  collateral. 
What  would  be  the  effect  of  the  fact,  unexplained,  that  the 
goods  were  chaiged  to  the  respectiye  persons  who  procured 
them,  is  not  a  question  in  this  case.  No  authority  can  be  found 
contradictory  to  the  position  that  it  is  a  question  of  intention 
whether  charging  the  goods  to  the  person  receiying  them 
proyes  that  the  credit  was  giyen  to  him:  CttUerY.  JERn/on,  supra; 
BcoU  y.  MyaU  A  Moore,  supra.  The  intention  of  the  defendant 
to  bind  himself  by  his  promise,  notwithstanding  the  goods  might 
be  formally  charged  to  the  respectiye  persons  procuring  them,  is 
shown  by  the  contract  itself.  The  promise  was  that  if  the  plain- 
tiff  would  let  the  children  of  the  deceased  haye  any  goods  they 
wanted,  and  charge  them  respectiyely,  he,  the  defendant,  would 
pay  for  them  at  the  end  of  the  year,  or  when  the  cotton  was 
sold.  The  act  of  charging  the  goods  to  the  children  thus  ap- 
pears to  be  consistent  with  the  teitms  of  the  promise,  and  can 
contribute  nothing  to  proye  that  promise  to  be  collateral;  be- 
cause it  asserts,  unconditionally,  that  if  the  goods  were  so 
charged  the  defendant  would  pay  for  them  at  the  end  of  the 
year,  or  when  the  cotton  should  be  sold. 

The  promise  is  one  which  by  its  terms  imposes  a  personal 
liability  upon  the  defendant;  and  notwithstanding  he  may  haye 
been  an  executor  authorized  by  the  will  to  supply  goods  to  the 
children  of  the  deceased,  and  intended  at  the  time  he  made  the 
promise  to  pay  out  of  the  estate  of  the  deceased,  and  the  plain- 
tiff himself  expected  payment  to  be  made  from  that  source,  the 
defendant  is  personally  liable  on  his  promise.  The  purchases 
of  trustees,  including  executors,  administrators,  and  guardians, 
when  made  in  obedience  to  the  duties  of  the  trust,  impose  upon 
them  a  personal  liability.  The  seller  must  look  to  them  for  pay- 
ment, and  they  must  look  to  the  trust  estate  for  reimbursement: 
Simms  y.  Norris,  6  Ala.  42;  Jones  y.  Dawson,  19  Id.  672;  Kirkman 
y.  Benham,  28  Id.  601;  Johnson  y.  Oains,  8  Id.  791;  Peters  t. 
Eeydenfeldt,  8  Id.  206. 

The  assent  of  the  minds  of  both  parties  is  necessary  to  con- 
stitute a  contract;  and  if  one  make  a  proposition,  he  may  recall 
it  at  any  time  before  its  acceptance;  but  it  is  not  necessary  that 
the  mutual  consent  of  the  two  minds  should  occur  at  the  same 
time:  IbUs  y.  Gaither,  9  Port.  606.    The  defendant  did  not  re- 
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quire,  and  the  promise  itself  did  not  from  its  natovs  exsiot,  an 
imnjedlate  response.  The  promise  itself  seems  to  aasnme  its 
acceptance,  and  to  contemplate  the  sapplj  of  the  goods,  and 
the  debiting  of  the  persons  indicated  as  the  next  step  on  the 
plaintiff's  jMurt.  It  was  therefore  certainly  not  neoessaiy  that 
the  assent  of  the  plaintiff's  mind  should  have  been  giren  at  the 
time  of  the  promise.  From  the  supply  and  charging  of  the 
goods  to  the  persons  indicated  in  the  promise,  in  pnrsaanoe  to 
it,  and  in  the  absence  of  its  reyocation,  if  made  within  a  reason* 
able  time,  the  law  would  imply  the  assent  to  the  defendant*! 
promise:  1  Parsons  on  Cont.,  b.  2,  o.  2,  pp.  899-408. 

The  fixst  four  charges  given  by  the  court  are  inconsistent 
with  the  principles  aboTC  laid  down,  and  we  decide  thai  the 
court  erred  in  giving  them. 

The  promise  presented  in  the  fifth  charge  diffars  from  that 
proved,  in  its  omission  of  the  direction  to  "  let  the  children 
have  any  goods  they  wished;"  and  we  are  not  certain  that  there 
was  any  testimony  upon  which  the  charge  could  be  predicated* 
But  waiving  those  questions,  we  decide  that  the  proposition 
asserted  by  the  charge  is  not  the  law.  The  proposition,  con* 
densedy  is  that  although  the  defendant  promised  to  pay  for  the 
goods  sold,  without  imposing  any  restriction  as  to  the  quality 
or  amount,  yet  if  the  defendant  had  the  intention  that  the 
plaintiff  should  seU  only  goods  of  a  certain  character,  and  that 
was  known  to  the  plaintiff,  there  would  be  no  liability  for  any 
other  kind  of  goods.  The  contract  set  forth  in  the  charge  is 
plain,  intelligible,  and  free  from  ambiguity;  the  legal  obli- 
gations resulting  from  it  are  equally  plain;  and  the  naked  ques- 
tion is.  Can  this  contract,  free  from  ambiguity,  not  shown  to  be 
tainted  by  fraud  or  to  have  been  made  through  mistake,  be 
modified  materially  as  to  its  terms,  so  as  to  conform  to  an  inten- 
tion variant  from  it,  of  one  of  the  parties,  known  to  the  other? 
We  decide  this  question  in  the  negative.  In  sustaining  the 
diazge,  we  should  not  construe  or  interpret  the  contract  of  the 
parties  according  to  their  intention  in  making  it,  but  change  it 
into  a  conformity  with  an  intention  outside  of  the  contract  "A 
contract  which  parties  intended  to  make  but  did  not  make 
cannot  be  set  up  in  the  place  of  one  which  they  did  make  but 
did  not  intend  to  make:"  2  Parsons  on  Cont.  9;  Benjamin  v. 
l&Cannea,  4  Gilm.  586  [46  Am.  Dec.  474]. 

We  proceed  to  lay  down  the  principles  which  we  deem  applica- 
ble to  the  questions  presented  in  the  other  charges  given  by  the 
court.    A  separate  examination  of  each  charge  is  not  necessary. 
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The  children  for  whom  the  defendant  undertook  might,  con« 
nstently  with  the  terms  of  the  contract  in  this  ease,  procure  the 
goods  through  their  servants;  but  the  authority  of  the  serranta 
must  be  shown,  as  in  other  cases.  If  the  defendant  is  liable 
upon  the  contract  at  all,  it  is  not  for  purchases  by  the  children 
as  his  agents,  but  for  themselTeB  on  his  account;  and  therefore 
the  doctrine  that  delegated  authority  cannot  be  del^iated  haa 
no  application. 

The  questions  whether  the  executor  of  the  last  will  and  testa- 
ment of  the  deceased  would  be  allowed  to  pay  the  accounts  out 
of  the  assets  of  the  estate,  or  whether  he  had  funds  of  the  estate 
in  his  hands,  or  what  his  authority  was  under  the  will,  are  alto- 
gether foreign  to  the  case.  If  there  is  any  liability  at  all,  it  is 
personal,  and  cannot  be  affected  by  any  of  those  matters.  No 
charges  should,  therefore,  have  been  predicated  upon  the  sup- 
position that  such  matters  affected  the  liability  in  this  case;  and 
the  will  itself  was  irreleyant  and  inadmissible  as  evidence. 

Priscilla  Mayberry ,  upon  the  proof  before  us,  was  a  competent 
witness  for  the  plaintiff.  If  the  plaintiff  in  this  suit  recOTer 
from  the  defendant  for  the  goods  sold  to  her,  she  is  liable  over 
to  the  defendant;  and  would  therefore  be  interested  in  favor  of 
the  defendant  as  to  the  question  of  the  amount  and  value  of  the 
goods  supplied  to  her.  Upon  the  question  whether  the  promise 
is  direct  or  collateral,  her  interest  is  balanced.  If  the  liability 
is  original,  she  would  be  responsible  to  the  defendant  for  the 
recovery  from  him.  If  the  liability  is  collateral,  she  is  prima- 
rily responsible  to  the  same  extent  to  the  plaintiff.  The  au- 
thorities cited  below  are  conclusive  on  this  last  point;  in  the 
case  cited  f^om  Leigh's  reports  it  is  intimated  that  one  stand- 
ing in  the  position  of  the  witness  is  responsible  to  the  de- 
fendant for  the  costs  of  the  suit,  and  would,  therefore,  prob- 
ably be  interested  for  him:  Ware  v.  Siqphenson,  10  Leigh, 
166;  Cochran  v.  DawBon,  1  Miles,  276;  Ooodman  t.  Xove,  1 
Car.  &  P.  76,  12  Eng.  Com.  L.  64.  What  we  said  above  as 
to  the  interest  of  Priscilla  Mayberry  is  upon  the  supposition  that 
the  goods  obtained  by  her  were  of  such  character  that  she  might 
be  liable,  notwithstanding  her  infancy.  If  the  goods  were  not 
such  that  she,  being  an  infant,  could  be  liable  for  them,  it  ia 
dear  that  she  could  not  have  any  interest  in  the  case. 

The  bill  of  exceptions  does  not  disclose  what  the  chancery 
record  offered  in  evidence  contained;  and  we  are  unable  on 
that  account  to  decide  the  question  in  reference  to  its  admissi- 
bility. 
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The  fact  of  plaintiff's  commenciiig  suits  against  the  ohildxen 
for  the  goods  charged  to  them  respectivdj  was  adniisHihla 
evidence,  as  affecting  the  question  whether  the  defendant  really 
made  the  promise  aUeged,  and  whether  the  goods  were  sold  in 
pursuance  to  that  promise:  Clealand  t.  Walber,  11  Ala.  1068 
[46  Am.  Dec.  238J. 

The  plaintiff  offered,  in  explanation  of  his  commencing  those 
suits,  to  prove  the  advice  of  his  attorney  that  it  would  not  preju- 
dice his  action  against  the  defendant;  and  also  that  informa- 
tion was  given  the  attorney  at  the  same  time  that  the  children 
were  willing  that  he  should  sue  and  recover  judgment  against 
ttiem,  or  adopt  any  other  means  for  the  collection  of  the  debts. 
These  declarations  were  made  at  the  time  when  the  suits  were 
commenced,  and  must  be  regarded  as  explanatory  of  the  act  of 
commencing  them,  and  were  therefore  a  part  of  the  re$  gedoB^ 
and  admissible  on  that  ground,  if  no  other. 

Having  decided  that  the  liability  of  the  defendant  does  not 
depend  on  the  question  of  necessaries,  it  follows  that,  in  our 
judgment,  the  testimony  as  to  carrying  goods  by  the  door  of 
the  plaintiff's  store  is  irrelevant. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
lemanded. 

SxaOUTOBS  Aim    AnmillBTBATQBfl  ASM    VEBaOBALLT   liAXiM  lOB  GOOVS 

FnuciSBSD  AMD  SsBVion  Rkkdxxid  flftete  after  deoedont'i  dMth:  JIU^ 
lmgV9  AdmW  v.  F^USkMgK  02  Am.  Dee.  663,  and  caaaa  cited  in  note  060.  Ooo- 
traoti  made  with  an  execator  or  adminiatcator  are  personal:  Id. 

PaoMiBs  TO  Pat  iob  Goods  Fubnishid  Akothsb  d  not  wrrHnr  Sta»- 
OTS  or  FaAUPB,  where  no  liability  for  saoh  gooda  eziata  on  the  part  of  anoh 
oUmt  party:  WdOaot  ▼.  Wwikam^  68  Am.  Deo.  107,  and  prior  caaea  cited  ia 
aotolOa 

Mutual  Asskht  to  Covtbaot  is  KscnsAXT:  Jman  t.  TwimiHi^  44  Am. 
Deo.  448,  and  note  468;  StampU  r.  Temple,  Id.  206;  Stratburg  B.  S.  Cb.  v. 
XekienuiefU,  60  Id.  40;  and  upon  the  acceptance  of  a  propoaition  the  contraol 
18  oomplete:  CutUb  t.  Bkur,  60  Id.  257.  Acting  under  a  propoaal  may  con- 
atitate  an  acceptance:  Old  CoUmy  R,  R,  Corp.  r.  Evcom,  66  Id.  804.  In 
JchnBon  t.  iVs«2er,  82  Id.  738,  it  ia  aaid  that  the  aasent  mnat  be  made  to  the 
propoaal  at  the  time.  The  partiea  mnat  aaient  to  the  same  thing  in  the  aama 
aeiiae:  Hwrifwd  etc.  R,  R,  Co,  v.  Jadewn,  63  Id.  177,  note  170. 

iHTsmoN  or  Pabtdkb,  Qathkbxd  from  m  Tbbms,  Govkrrs  Cohbtbuo- 
nox  or  CoirrBAor:  Chapman  ▼.  OUtuell,  48  Am.  Dec.  41,  note  47,  colleoU 
ing  prior  caaea:  FmUt  ▼.  /Vftf&oiK,  67  Id.  630;  see  HtOehkuon  t.  Lord,  60 
Id.  881.  The  law  condnaively  preaomea  that  the  partiea  to  a  contract  nn* 
dentood  ito  obligationa,  and  evidence  ia  inadmimible  to  show  their  oblig»> 
tion  to  have  been  otherwiie:  Oid  v.  Dralsely,  41  Id.  426. 

DzLSOATiOH  OF  DsLBOATBD  PowxBS:  See  While  V.  DavkUom,  68  Am.  Deo. 
eOO,  and  note  704. 
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T&XBB  Muiv  ai  Lmal  iNTBB^n  Dff  Btbvt  Of  Sun  10  DnQUALOT  Wrv- 
iranx  LHuoIh  t.  Wrighij  02  Am.  Deo.  810»  and  nofee  dting  prior  cmm  820; 
Bimmboai  Farmer  t.  JlicOraw,  Id.  718. 

Bbbob  wni.  voT  Bx  Konoio  UHLns  Apfabhit  fbok  Eboobd:  SatUo  t. 
ifflofe,  68  Am.  Deo.  487,  and  note  citing  prior  cMoa  620;  Barri§  ▼.  T^mm^  94 
Id.  61;  Kirk  ▼.  Murphy,  67  Am.  Deo.  640. 

Dmuolationb  as  Past  of  Rn  Gnr^:  See  JUarlki  t.  ffmrdet^t  62  An. 
Dee.  778,  and  note  776.. 
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OoHBircv  or  Pxbsok  Aooobsd  or  Cbimi,  at  ob  about  Tdib  or  Aslboxd 
ComoBaiOH  or  OrrxvsB,  and  at  or  about  the  time  of  amet,  may  be  giToii 
in  evidence  to  the  jury  at  tending  to  eetabliah  the  faet  and  extent  of  the 
defendant'!  guilt. 

Dmlabahoh  or  Win  or  Aooubbd  at  ob  aboot  Tdib  or  Abbbr  n  Aih 
MTiigiBLB  IV  BviDXNOB  against  the  aoonaed  if  it  iheda  light  on  hie  reply 
to  each  declaration. 

IxDionaDiT  for  murder.    The  facte  are  steted  in  the  opimon. 

N.  BobinBon,  for  the  prisoner. 

Jf.  A.  Baldwin,  atiOTTiey-geMral,  o(mhu. 

Bj  Oonrty  SroMSy  J.  In  determining  how  far  the  eonduot  of 
a  prisoner  may  be  evidence  against  him,  we  feel  that  we  are 
treading  on  dangerous  and  doubtful  ground.  One  of  acute 
■ensifailities  might  be  overwhelmed  by  a  simple  accusation  of 
crime*  while  a  hardened  o£fender  would  stand  unabashed  and 
undisturbed  in  musde,  though  conscious  of  the  deepest  guilt. 
A  respecteble  modem  writer,  speaking  of  the  effect  produced  by 
imputation  of  crime,  uses  the  language,  that  'Mt  is  an  impulse 
of  nature,  consequent  upon  extreme  surprise,  to  which  the  in- 
nocent may  yield  as  well  as  the  guilty.  It  may  happen  that  the 
more  innocent  the  party  the  greater  the  shock  occasioned  1^ 
such  a  proceeding:"  Burrill  on  Circum.  Ev.,476, 477;  SmiOir. 
State,  9  Ala.  990-996. 

A  further  weighty  reason  why  evidence  drawn  from  this 
source  should  be  received  and  weighed  with  great  caution  may 
be  predicated  on  the  fact,  known  to  all  who  have  duly  consid- 
ered the  subject,  that  when  suspicion  has  once  taken  dizection 
it  seizes  upon  and  magnifies  evezy  circumstance,  no  matter  how 
insignificant  it  may  in  itself  be.  **  Trifles  light  as  air''  become 
«<  confirmations  strong  as  proofs  of  holy  writ." 
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We  hft^e  indulged  in  theee  genexBl  lenuurks  beeauBe,  in  our 
opinion,  undue  inflnenoe  is  frequently  accorded  to  circumstancei 
which  axe  in  themeelTeB  of  but  little  importance.  It  is  not  our 
puzpose  to  lay  down  a  rule  which  will  exclude  this  species  of 
evidsnce  when  pertinent.  Our  only  object  is  to  guard  against 
an  improper  use  of  it. 

The  question  for  our  decision  arose  under  the  following  stats 
of  facts:  The  deceased,  with  his  wagon  and  team,  was  engaged 
in  voTing  the  prisoner  and  his  wife  and  children  from  the  stete 
of  Tennessee  to  this  state.  They  were  seen  in  Madison  county, 
the  deceased  being  in  company  with  the  prisoner  and  his  fam« 
ily.  On  the  next  day  the  prisoner  and  his  family,  haying  pos- 
session of  the  wagon  and  team  of  the  deceased,  were  seen  pur- 
suing their  journey.  They  proceeded  to  Florence,  in  this  state; 
the  prisoner  there  disposed  of  the  wagon  and  team,  and  he  and 
his  family  proceeded  thence  to  Mississippi.  Near  the  place  in 
Madison  county  where  the  prisoner  and  his  family  and  the 
deceased  were  seen  in  company,  the  body  of  the  deceased  was 
shortly  afterwards  found,  bearing  upon  it  marks  that  he  had 
come  to  his  death  by  yiolence.  When  the  prisoner  was  arrested, 
one  Person,  who  loiew  both  the  prisoner  and  his  wife  in  the 
state  of  Tennessee,  was  present.  Immediately  after  the  arrest 
the  wife  of  the  prisoner,  running  out  of  the  house,  slapped  him 
on  the  shoulder  and  exclaimed:  "I  told  you  that,  Tommy."  The 

prisoner  replied:  **  Qo  off,  Q        d  d ^n  you,  and  hold  your 

tongue,  and  speak  to  nobody  about  it."  This  eyidence  was  ad- 
mitted against  the  objection  of  the  prisoner,  and  raises  the  only 
question  in  the  case. 

We  do  not  regard  this  eyidence  as  a  confession.  It  makes  no 
direct  allusion  to  the  deceased,  nor  to  the  fact  or  circumstances 
of  his  death.  Was  the  reply  of  the  prisoner  to  the  exclamation 
of  his  yrife,  yiewed  in  the  light  of  his  conduct  on  the  occa- 
sion of  his  arrest,  admissible  in  eyidence  against  himt 

It  must  certainly  be  regarded  as  settled  that,  in  criminal  trials, 
the  conduct  of  the  accused  at  or  about  the  time  the  offense  is 
alleged  to  haye  been  committed,  and  at  or  about  the  time  of  the 
arrest,  may  go  in  eyidence  to  the  jury  as  one  means  of  establish- 
ing the  fact  and  extent  of  the  defendant's  guilt  This  species 
of  eyidence  has  been  so  often  receiyed  that  we  will  not  under- 
take to  die  the  numerous  authorities:  Bee  Johnson  y.  Siate^  17 
Ala.  G24;  Martin  d  Flinn  y.  SkOe,  28  Id.  81. 

It  is  said  in  Boscoe's  Criminal  Eyidence,  115,  that  "not  un- 
frequently  a  presumption  is  formed  from  circumstances  which 
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would  not  have  eziBted  as  a  ground  of  crimination  but  for  tbe 
accusation  itself;  such  are  the  conduct,  demeanor,  and  ezprea- 
eions  of  a  suspected  person  when  scrutinized  bj  those  who  sus- 
pect him."  While  this  is  an  authority  enjoining  on  courts  and 
jury  the  duly  of  exercising  great  caution  in  receiving  and  weigh- 
ing such  evidence,  it  is  nevertheless  a  direct  authority  for  receiv- 
ing evidence  of  the  conduct,  demeanor,  and  expressions  of  the 
accused. 

The  argument  for  api>ellant  seems  to  assume  that  the  circuit 
court  allowed  the  declarations  of  the  wife  of  the  accused  to  be 
given  in  evidence  against  him.  We  do  not  so  understand  the 
record.  The  real  object  in  making  the  proof  must  have  been  to 
laj  before  the  jury  the  declaration  of  the  defendant.  The  ex- 
clamation of  his  wife,  to  which  his  declaration  was  a  response, 
was  doubtless  admitted,  because  it  shed  light  on  the  reply  of 
defendant.    For  that  purpose  it  was  clearly  competent. 

We  think  there  was  no  error  in  admitting  the  evidence,  tend- 
ing as  it  did  to  prove  the  conduct  of  the  prisoner  on  the  occa- 
sion of  his  arrest.  The  &ct  of  his  arrest  would  naturally  sug- 
gest to  him  the  inquiry  why  he  was  arrested.  The  presence  of 
one  known  in  the  state  from  which  he  had,  recently  removed, 
both  to  himself  and  his  wife— one,  too,  who  probably  knew 
Boss,  the  deceased,  and  knew  that  he,  in  company  with  the 
prisoner  and  his  wife,  had  left  the  state  of  Tennessee,  and  had 
never  returned — ^was  well  calculated  to  impress  on  the  defend- 
ant the  necessiiy  of  great  secrecy  if  he  had  perpetrated  the 
murder.  The  disappearance  of  deceased,  while  the  prisoner 
and  his  wife  were  traveling  in  company  with  him,  was  a  strong 
circumstance  tending  to  show  that  both  the  prisoner  and  his 
wife  knew  that  he  had  disappeared,  if  not  that  he  had  been 
murdered.  Considering  the  circumstances  by  which  the  pris- 
oner was  surrounded,  and  construing  his  reply  in  the  light 
afforded  by  those  circumstances,  and  by  his  wife's  exclamations, 
we  think  his  remark  probably  had  reference  to  the  murder  of 
the  deceased.  He  evidently  understood  her  as  A^ll«<li«g  to 
something  about  which  he  did  not  wish  her  to  speak;  and  hence 
his  command  that  she  should  be  silent.  If  there  was  any  other 
circumstance  to  which  the  remark  could  have  related,  it  was 
evidently  the  privilege  of  the  defendant  to  prove  that  circum- 
stance, and  thus,  perhaps,  deprive  the  remark  of  all  tendency  to 
affect  him  injuriously. 

The  question  in  6ro(A  v.  State^  26  Ala.  104,  was  unlike  the 
one  we  are  considering.    In  that  case  it  was  shown  that  the 
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pnaoner's  remark  referred  to  a  oiroimiBtaiioe  lumxig  no  oonneo* 
tioB  with  the  offense  for  which  he  was  tried. 

It  reenlts  from  what  we  have  said,  that  there  is  no  error  in  the 
record,  and  the  judgment  of  the  circuit  court  is  aflSrmed. 

As  the  sentence  of  conviction  has  been  suspended  that  the  case 
might  be  reviewed  in  this  court,  it  is  adjudged  that  the  prisoner 
be  executed  l^  the  sheriff  of  Jackson  county,  in  the  manner 
prescribed  by  law,  on  Wednesday,  the  eleyenih  day  of  Uarch, 
1867,  between  the  hours  of  ten  o'clock  a.  m.  and  four  o'clock 
#.  v.,  by  being  hanged  by  the  neck  until  he  is  dead.  The  sheriff 
of  Madison  counly,  in  whose  custody  said  prisoner  is  lodged 
for  safe-keeping,  must  deliver  him  to  the  sheriff  of  Jackson 
county  on  demand.  The  prisoner  must  be  executed  in  Jackson 
county.  


GkBOUVSKAKTIAL  EvIUSJIGB  Df  CbDIINAL  PBOSJUnJTlUMS,  OOKFRKIIOr 

Wmuxbi  of:  S«e  Oomtnonwealih  t.  Webttetp  62  Am.  Deo.  711,  and  note. 

BvsBAKD  om  TVm  ov  Aocubid,  wmEXHSB  Oompktknt  to  Tnnvr 
AOinrsT:  See  8iaU  t.  Bo^^  27  Am.  Deo.  370,  And  note;  State  ▼.  JoUy^  92  Id. 
660,  end  note;  SUtte  r.  Pattenan,  88  Id.  699;  State  r.  WeUh,  45  Id.  94;  and  as 
to  oompetency  in  general,  aee  Dkhermom  v.  Qravee^  S3  Id.  41,  and  note  ool« 
leeting  prior  caaes. 

TkB  FRnrciPAL  cau  is  oommibvbd  upon  with  aptboval  in  Temigbllood 
▼•  StaUf  85  Ark.  46,  on  the  oonviotion  of  a  pereon  on  atatementi  oonneetiqf 
Idm  with  the  erime;  and  aee  it  dted  in  Ednumde  v.  StaU^  84  Id.  782^  748^  «• 
the  eondnpt  ol  a  penon  aa  evidence  to  eatabliah  hie  guilt. 


Ex  PABTE  MaHONB. 

[iO  Alabama,  49^] 

AonmiD  HAS  Bnocr  to  Ohxb  Evidbncs  on  Habkab  Oospim  ToxnmaQ  ma 
OuiUTy  when  he  ia  in  coatody  on  a  warrant  of  conmiitment,  after  prelim* 
inaiy  examination  and  before  indictment. 

Handaxus  Lns  to  Compxl  Judigul  Ofitckb  to  Hkab  EvinsNcni  ov 
iTamiam  OoBFUSy  toaohing  the  guilt  of  a  peracm  brought  before  him. 

IfASBAicus  to  compel  Hon.  Bobert  Dougherty,  judge  of  the 
ninth  judicial  cirouity  to  hear  and  determine,  on  habeas  corpus, 
the  evidence  reapecting  a  charge  of  perjury  preferred  against  the 
petitioner.  The  judge  refused  to  hear  the  evidence  on  the  ques- 
tion of  guilt  or  innocence,  because  the  prisoner  was  regularly 
committed  to  await  the  finding  of  an  indictment  against  himf 
after  a  pieliminaiy  examination  bj  an  officer  who  had 
tion  of  the  case. 
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WtOiam  P.  Chilton  and  George  W.  Ounn^  tor  tba  niotUm. 
M.  A.  Baldwin  f  aUomey-generdl,  conira. 

By  Court,  Stone,  J.  We  think  a  prisoner  who  is  in  onstodj 
amply  on  a  warrant  of  commitment,  issued  after  preliminary  ex- 
amination, and  before  any  indictment  has  been  fonnd,  can,  whoi 
brought  on  habeas  corpus  before  a  proper  officer,  claim  as  a  mat- 
ter of  right  that  such  officer  shall  hear  and  pass  on  all  legal  cti* 
dence  which  he  o£fers  touching  the  question  of  his  guilt.  If » 
on  such  examination  **  it  appear  that  no  offense  has  been  com- 
mitted, or  that  there  is  no  probable  cause  for  charging  the  de- 
fendant therewith,"  the  prisoner  must  be  discharged.  ''If  ii 
appear  that  an  offense  has  been  committed,  and  there  is  probable 
cause  to  believe  the  defendant  is  guilty  thereof,''  the  defendant 
must  be  bailed  or  committed  as  the  law  directs:  Code,  seos. 
8406,  8406. 

In  determining,  as  stated  above,  that  prisoners  can  claim  as  a 
matter  of  right  to  have  their  witnesses  heard,  we  think  we  are 
giving  effect  to  the  following  provisions  of  the  code:  Sees.  8740, 
par.  8,  8744,  par.  4,  8722,  8728,  8782,  8788,  8784,  8746. 

We  do  not,  in  thus  laying  down  the  rule,  intend  to  declare 
that  there  are  not  other  cases  in  wMch  witnesses  should  be  heard. 
They  are  always  heard,  if  offered  on  applications  for  bail;  and 
there  are  doubtless  other  cases  of  controverted  fact,  where  such 
preictice  would  be  proper. 

Neither  is  it  our  purpose  to  assert  the  doctrine  that  by  the 
writ  of  mandamus  we  can  control  the  judgment  of  the  primary 
court  on  the  evidence  in  the  cause.  We  exhaust  our  power  when 
we  require  the  evidence  to  be  heard  and  considered:  Stale  v. 
Bowen,  6  Ala.  511;  GommonweaUh  v.  Judges^  8  Binn.  278;  C7om- 
monweaUh  v.  Cochran,  6  Id.  456;  HuU  v.  Supervisors  of  Oneida^ 
19  Johns.  259  [10  Am.  Dec.  228]. 

A  rule  is  ordered  to  the  Hon.  Eobert  Dougherty,  judge  of  the 
ninth  judicial  circuit,  requiring  him  to  show  cause  why  a  peremp- 
tory mandamus  shall  not  issue  against  him,  as  prayed  for,  pro- 
vided the  relator  is  in  custody,  as  stated  in  his  application  for 
the  writ  of  habeas  corpus,       

EVIDXNCB  AS  TO  GuiLT  OB  InNOCXKCB  OV  AOOU8XD  OV  TTA»gA«  CORrOSt 

See  PtopU  y.  McLeod^  37  Am.  Deo.  328,  and  note,  364.  As  to  the  extent 
to  which  the  court,  on  habeas  eorpua,  can  examine  into  iiregnlarities  in  tha 
record,  see  the  note  to  CommanweaUh  r,  Ltckyt  26  Id.  40. 

Maitdamus,  whin  IssnxD  bt  Superior  to  Inferior  Court:  See  Ptopis 
w.  Turner,  62  Am.  Dec.  295,  and  notes  thereto  collecting  prior  caeea;  Af^ 
herry  ▼.  Beaver$,  55  Id.  791,  and  notes. 
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PoBCB  18  KaanBAmT  broBXDniiT  nr  Cbims  ov  Rapb;  bni  the  tew  nmy 
M  oooitmotnrs. 

0OH1BRATIO9    PBOOURKD    BT    MkAIIB    OV    FRACDITUDIT    PuSOKAXIOir    Of 

FSMAi^'s  Husband  Don  hot  Amouxt  to  Crimb  ov  Rapb;  tfaon  Ib 
DcitlMr  aetaal  nor  couBlructi^e  foroB. 
Pboof  or  Rape  Sobtains  Ivdictmbht  toB  Attbmpt  to  Comm  Rayb. 

IxDicncnrr  charging  that  the  prisoner,  a  slavOy  did  "  fordUj 
lavish,  or  attempt  forcibly  to  raTiah,  Letitia  Boltze/'  a  white 
wonuui.  It  appeared  from  the  eridenee  that  after  the  woman 
had  retired  for  ilie  night  she  was  awakened  by  some  one  nib- 
bing his  face  against  hers,  and  she,  supposing  it  was  her  hus- 
band, who  usually  retired  later,  made  no  resistance  until  she 
discovered  the  person  to  be  a  negro.  She  raised  an  outciy, 
when  the  person  ran  out  of  the  room,  saying  "  Hush,"  and  from 
Ill's  voice  she  knew  thas  it  was  the  prisoner.  It  vnis  doubtful, 
from  the  testimony  of  the  woman,  whether  the  prisoner  had 
actual  connection  with  her  or  not.  The  first  and  third  instruo- 
tions  asked  by  the  prisoner  and  refused  were  to  the  effect  that 
in  order  to  constitute  an  attempt  to  commit  rape  the  prisoner 
must  not  only  haye  desired  to  gratify  his  passions  on  the  woman, 
but  haye  intended  to  do  so  at  all  events,  notwithstanding  any 
roffistance;  and  that  if  the  prisoner  desisted,  on  reslBtance  from 
the  woman,  it  could  not  be  said  that  he  intended  to  commit  a 
rape,  and  the  jury  could  not  find  him  guilty.  The  second  in- 
struction asked  was  to  the  effect  that  if  the  jury  believed  the 
prisoner  intended  to  accomplish  his  purpose  by  fraud  or  sui^ 
prise,  by  representing  the  woman's  husband,  without  using 
force,  there  was  no  assault  with  intent  to  commit  rape.  The 
fourth  instruction  asked  was  that  if  the  jury  believed  that  the 
prisoner  had  actual  connection  with  the  woman,  he  could  not 
be  oonyicted  of  an  attempt  to  commit  a  rape.  The  refusal  to 
give  these  instructions  was  assigned  as  error. 

Oeorge  P.  Blevins  and  John  T.  Morgan,  for  the  prisoner. 

HI  A.  Baldwin,  attorney-general,  and  Oeorge  W.  Oayle,  conirm. 

By  Court,  Stohb,  J.  It  is  settled  by  a  chain  of  adjudication 
too  long  and  unbroken  to  be  now  shaken,  that  force  is  a  neoea- 
eaiy  ingredient  in  the  crime  of  rape:  Bishop's  Crim.  L.,  sec.  411. 
The  only  relaxation  of  this  rule  is,  that  this  force  may  be  con- 
structiTe.    Under  this  relaxation,  it  has  been  held  that  where  th^ 

Ax.  Dbo.  Vol.  LXVm— « 
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female  was  an  idiot,  or  bad  been  rendered  insensible  by  tbe  use 
of  drags  or  intoxicating  drinks,  and  in  one  case  where  she  was 
under  the  age  of  ten  years,  she  was  incapable  of  consenting,  and 
ihe  law  implied  force:  Bex  ▼.  Byan,  2  Cox,  116;  CommonweaUh 
▼.  Melds,  4  Leigh,  648;  Stale  t.  Shepard,  7  Conn.  54;  Begina  v. 
Camplin,  1  Car.  &  K.  746;  Bishop's  Crim.  L.,  sec.  848. 

But  when  the  cohabitation  is  in  fact  consentiye,  although 
that  consent  was  procured  by  fraudulent  personation  of  the 
female's  husband,  there  is  neither  actual  nor  constructive  force, 
and  such  act  does  not  amount  to  the  crime  of  rape:  Bex  t.  Jach- 
•on,  1  Buss.  &  By.  487;  Beffina  v.  Olark,  6  Cox,  412;  S.  C,  29 
Eng.  L.  &  Eq.  642;  Lead.  Cr.  Cas.  232,  238. 

On  principle,  a  defendant  cannot  be  convicted  of  an  attempt 
to  commit  the  crime  of  rape  unless  he  actually  attempted  to 
cohabit  with  a  female  by  force  and  against  her  consent  There 
was,  in  this  case,  at  least  some  evidence  tending  to  show  that  the 
act  of  the  prisoner  was  an  attempt  to  accomplish  his  object  by 
fraudulent  personation  of  her  husband;  and  it  was  the  right  of 
the  prisoner  to  have  it  passed  on  by  the  jury.  The  charge 
numbered  2  in  the  series  ought  to  be  given:  Bob  v.  8UUe^  29 
Ala.  20. 

The  other  charges  were  rightly  refused,  because  the  first  and 
third  assume  a  higher  grade  of  force  than  the  law  requires. 
The  fourth  loses  sight  of  the  plain  fact  that  in  every  actual  rape 
there  is  necessarily  involved  an  attempt  to  commit  the  crime. 
Each,  when  committed  by  a  slave  on  a  white  female,  is  punished 
with  the  same  severity,  and  the  doctrine  of  merger  does  not 
apply:  See  Bob  v.  Slate,  eupra. 

The  arraignment  in  this  case  was  suiBciently  certain;  it  sub- 
stantially identifies  this  case.  An  imperfect  marginal  note 
speaks  of  a  nolle  prosequi  of  the  first  count.  We  do  not  feel 
called  on  to  respond  to  it.  The  result  of  what  we  have  said  is, 
that  the  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

We  depart  from  our  usual  course,  for  the  purpose  of  inviting 
the  attention  of  the  legislature  to  this  subject.  Under  our 
penal  laws,  one  who  obtains  the  goods  of  another  under  false 
and  fraudulent  pretenses  is  held  guilty  in  the  same  degree  as  if 
he  had  feloniously  stolen  them.  He  who  contaminates  female 
purily  under  like  fraudulent  pretenses  goes  unwhipped  of  jus- 
tice. 

Let  the  prisoner  remain  in  custody  until  discharged  by  dna 
oourse  of  law. 
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FoRCB  rs  Nbcessabt  Elbmbkt  in  Crime  or  Raps.  If  the  woman  oon- 
■ents,  therefore,  in  the  belief  that  an  illegal  marriage  !•  legal,  npon  the  frand- 
olent  aaeertion  of  the  pretended  husband,  the  latter  will  not  be  gnilty  of 
rape:  State  r,  Miirpkjf,  41  Am.  Dee.  79.  While  thii  view  is  maintained  in 
^imhrn^wn*.^  and  to  Bomo  extent  elsewhere,  there  are  caaee  which  hold  thai 
where  oonaent  ie  gained  by  fraud  the  offense  is  not  deprived  of  the  character 
of  rape:  IiL  84»  note.  See  further,  on  the  question  that  foroe  is  an  sswmtial 
faigradimt.  People  t.  Benmm,  65  Id.  506,  and  note. 


BUBNEIT  V.    GbAIQ. 

[SO  Alabama,  1S5J 

Gbavcsbt  wnx  not  Rbstbain  Sixpli  Trespass,  ob  Scocnsiov  op  Trm- 
PAimi,  to  either  a  person  or  personal  property. 

Gbahob&t  will  kot  Restrain  Quasi  Criminal  PBOosRDnros  by  the  au- 
thorities of  a  municipal  corporation  for  repeated  violations  of  an  alleged 
invalid  ordinance. 

Bill  for  an  injunction.  The  bill  alleged  that  the  town  coun- 
eil  of  Cahaba  had  passed  an  ordinance  fixing  a  license  for  retail- 
ing within  the  corporate  limits;  that  the  complainant  had  ob- 
tained a  state  license,  and  acting  upon  legal  advice  that  the 
town  ordinance  was  illegal,  had  opened  a  store  in  Cahaba  and 
commenced  retailing  spirituous  liquors;  that  the  complainant 
was  thereupon  arrested  for  violating  the  ordinance,  and  fined 
and  imprisoned;  that  he  had  instituted  a  proceeding,  which  was 
still  pending,  to  test  the  validity  of  the  ordinance;  and  that  the 
council  still  threaten  to  fine  and  imprison  him  as  long  as  he 
persists  in  carxying  on  his  business.  The  prayer  was  that  the 
defendants  be  enjoined  from  collecting  the  fines  and  interfering 
farther  with  the  complainant  or  his  business  until  the  validity 
of  the  ordinance  was  determined  by  the  legal  proceedings.  The 
bill  was  dismissed  for  want  of  equity. 

Oeorge  W.  Oayle  and  P.  T.  Sayre,  for  the  appellant. 
Pegues  and  Dawson^  comtra. 

By  Court,  Stokb,  J.  The  authorities  most  favorable  to  the 
equity  of  this  bill  are  principally  collected  in  2  Story's  Eq.  Jur., 
sees.  928, 929.  The  commentator  says :  "  It  [an  injunction]  is  now 
granted,  in  all  cases  of  timber,  coals,  ores,  and  quarries,  where 
<he  party  is  a  mere  trespasser."  Chancellor  Kent,  in  Livingston 
V.  IdmngaUmy  6  Johns.  Ch.  497  [10  Am.  Deo.  853],  held  that 
where  a  party  in  possession  under  claim  of  right  was  jiroceed- 
mg  to  cut  down  timber,  it  was  proper  to  restrain  him  by  injuno- 
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tion  until  the  right  was  determined;  because  in  such  case,  if  the 
occupant  should  be  shown  to  haye  no  righti  the  injury  would  be 
irreparable.  Bee  also  Hanson  t.  Cfardiner^  7  Yes.  806;  JJniver' 
tMes  of  Oxford  etc.  v.  Bichardson,  6  Id.  689. 

It  was  decided  in  Massachusetts,  as  late  as  1812,  that  the  power 
of  the  court  of  chancery  in  that  state  to  giant  injunctions  on 
bills  of  this  description  was  limited  to  cases  of  technical  waste, 
and' did  not  extend  to  ordinary  trespasses:  AUaquin  t.  Fiah,  5 
Met.  140. 

The  rule,  we  admit,  has  been  somewhat  relaxed,  and  courta 
of  chanceiy  in  modem  times  entertain  this  auxiliary  jurisdic- 
tion on  more  liberal  principles  than  they  formerly  did.  We 
hare  found  no  case,  however,  where  chanceiy  has  restrained  a 
simple  trespass  or  succession  of  trespasses  on  either  the  person 
or  personal  goods.  The  utmost  extension  of  the  principle 
which  has  come  under  our  observation  embraces  only  trespasses 
to  realty,  where  this  remedial  agency  is  shown  to  be  necessary 
to  prevent  multiplicity  of  suits  or  to  avert  irreparable  mischief: 
LMngsUm  v.  Livingston^  supra;  Stephens  v.  Beekmanf  1  Johns. 
Oh.  818;  MicheU  v.  Dors,  6  Yes.  147;  Amelung  v.  Seebamp,  9 
Gill  &  J.  468. 

The  case  made  by  this  bill  is  not  one  of  waste  or  trespass  on 
real  estate.  Regarding,  as  we  do  in  this  discussion,  the  aver- 
ments of  the  bill  as  true,  the  appellees  were  proceeding  without 
authority  of  law  to  impose  fines  and  imprisonment  on  the  ap- 
pellant. Such  fines  and  imprisonment,  if  the  coipoiate  author- 
ities were  not  authorized  by  their  charter  to  inflict  them,  wera 
trespasses  in  all  the  parties  concerned:  Brandreth  v.  Lance,  8 
Paige,  24  [84  Am.  Dec.  868]. 

There  is  another  objection  to  this  bill.  The  judgments  and 
sentences  of  the  town  counsel,  of  which  the  appellant  complains, 
were  quasi  criminal  proceedings.  A  bill  in  chanceiy  to  restrain 
a  malicious  or  unfounded  prosecution  is  certainly  of  novel  im- 
pression. 

A  bill,  in  its  purposes  veiy  like  the  present,  was  filed  in  tfa« 
chanceiy  court  of  New  York  in  aid  of  an  information  quo  toor- 
ranio.  It  was  held  that  it  would  not  lie :  Jttomey-Oeneral  v.  Bank 
of  Niagara,  1  Hop.  Ch.  854;  see  also  8  Daniell's  Ch.  Pr.  1888; 
2  Story's  Eq.  Jur.,  sees.  808, 898;  Powellr.  Central  Plank  Bead,  24 
Ala.  441;  Brandreth  v.  Lance,  supra;  Bosser  v.  Bandolph,  7  Port. 
238  [31  Am.  Dec.  712];  Groom  v.  Davis,  6  Ala.  40;  MarrioU  v. 
Oivens,  8  Id.  694;  Hamilton  v.  Adams,  15  Id.  596  [50  Am.  Deo» 
159];  Eden  on  Inj.,  82,  83. 
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Onr  own  court  has  laid  down  a  role  that  is  fatal  to  this  hill: 
Montgomery  eio.  B.  R.  t.  WaUon,  14  Ala.  207. 

We  hare  examined  the  case  of  Frewin  t.  LewtM,  4  HyL  ft  Or. 
M9.  The  facts  of  that  case  may  be  found  in  9  Bim.  M.  That 
case  and  this  are  entirely  dissimilar. 

We  haTC  not  been  able  to  find  any  principle  or  adjudged  case 
which  justifies  an  injunction  to  stay  a  proseoationy  either  crim- 
inal or  quasi  criminal,  or  to  restrain  a  trespass  to  the  person  or 
pesBonal  property.  We  think  soch  a  precedent  would  be  an 
alarming  stretch  of  equity  jurisdiction. 

In  considering  this  case,  simply  on  the  equity  of  the  bill,  we 
bare  necessarily  regarded  its  aTcrments  as  true.  It  is  not  in* 
tended  by  this  to  intimate  an  opinion  on  the  Talidily  or  in^a- 
Udityof  Uie  ordinance,  or  of  the  fines  imposed  on  the  appellant. 
They  will  be  considered  when  properly  presented. 

We  fully  concur  with  the  chancellor  in  the  principles  of 
decree,  and  it  is  consequently  affirmed. 


Immranoir  wnx  hot  Ln  nr  Qbvsbal  id  Bnnumr  TsBPAMt  Jttmmt  t. 
i2!o«,  11  Am.  Deo.  484^  and  note,  where  the  qneetion  ie  dleenaed;  LMmg  t. 
Otdde§^  16  Id.  606;  Dttvoff  t.  Waiert,  18  Id.  S60;  Hart  t.  iTofor  He.  ^ 
Albamg,  24  Id.  165;  NemU  ▼. OUUipU, 26  Id. 696;  Quaekmlnuh  t.  VanSiper, 
29  Id.  716;  Smith  ▼.  PtMngiU,  40  Id.  667;  Bracken  ▼.  PrttUm,  44  Id.  412; 
PeteTMm T.  Orr,  68 Id.  484;  IF%i{/SeI(l v.  J?o0wr», 69 Id.  244;  Lyeritfr.  WheMer^ 
Id.  fi96;  but  it  may  be  granted  in  certain  caaee:  Note  to  Jerome  t.  JKom,  11 
Id.  499;  FohidexierY.  Hendermm,  12  Id.  650;  CoaUerr.  HwUer,  15  Id.  726; 
Sode^r.MorrU  Canal  tic  Co.,  21  Id.  41;  SoMdderr.  TrenUm  Delaware  FaOi 
Co.,  23  Id.  756;  Quaehenhueh  r.  Van  Riper,  29  Id.  716;  Braehen  v.  PreeUm, 
44  Id.  412;  /.ym  r.  //wU,  46  Id.  216;  WhUe  ▼.  Fkamlgain,  54  Id.  668;  WkH- 
Mid  T.  Bogert,  59  Id.  244;  ShigiUg  r.  RUier,  61  Id.  371;  Btnleg  t.  Cook,  66 
Id.79. 

CanaiiAL  PaoauDnros  wnx  ho*  ai  BvJOiHXDt  See  S  PoaMnqr**  Kq*  Jar*ff 
1347«  note;  1361,  note. 


Bbtaitt's  Exeodtob  v. 


»Tiiivy:i 


▼Bmoa  n  Guiltt  or  Fraud  iw  Hi  CoNOiAia  Dsraor  nr  Tnu  io  Lahih 
whiob  doee  not  appear  on  the  Caoe  of  the  title  deeda;  and  the  sendee  may 
either  Mng  an  action  on  the  caee,  or  file  a  bUl  in  eqnity  for  relief. 

Mbaburb  or  Kquitablb  RsuEr  fob  Fbavdulint  Concbalmbht  bt  Viv- 
DOB  or  Dbfbot  iv  Titlb  to  OovBBNMXirr  Land,  in  conBeqnence  of  which 
the  Tendor*!  entry  of  the  land  was  yacated  and  canceled,  ia  a  return  of 
the  porciiaae  money,  with  intereet  thereon,  and  the  valae  of  the  vendee'e 
hnprorementa  made  on  the  land,  lesa  the  rents  and  profits  of  the  land. 
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Vkvdkb's  Exkcutor  is  Proper  Partt  Cohplainant  to  Deaiani>  Rpxifit  » 
Equity  aoainst  Fracdolekt  Vkndor,  where  the  only  relief  to  l)e  ob- 
tained  ia  a  return  of  the  purchase  money,  and  no  deseendible  or  transmif- 
lible  interest  in  the  land  under  the  purchase  remained  in  the  vendee. 

Vutdbb's  Exxcutor  is  not  Barrxd  or  Rxusr  aoaixst  FiuaDULKNT  Vkmdob 
by  becoming  the  purchaser  at  a  sale  previously  made  under  order  <d  the 
probata  court,  when  all  the  vendee's  right  and  interest  in  the  land  had 
been  extinguished  prior  thereto. 

Bill  in  equity.  It  appears  from  the  &ct8  alleged  and  proved 
that  in  1833  the  complainanf  s  testatrix,  Mrs.  Martha  Bryant, 
bought  of  the  defendant  a  tract  of  goTemment  land,  entered  by 
him  at  the  land-office,  and  for  which  he  held  the  certificate  of 
entry.  Mrs.  Bryant  paid  the  defendant  the  full  purchase  price, 
took  his  receipt  therefor,  and  obtained  possession.  The  certifi- 
cate of  entry  held  by  the  defendant  did  not  disclose  any  defect 
in  the  title  to  the  land,  but  there  was  in  fact  a  defect,  known  to 
the  defendant,  which  he  concealed  from  Mrs.  Bryant,  a  portion 
of  the  land  being  embraced  in  an  older  and  better  claim  or  grant, 
known  as  the  Weakly  claim.  Mrs.  Bryant  made  improvements 
on  the  land,  and  when,  in  1841,  the  lines  of  the  Weakly  claim 
were  run  out,  she  ascertained  that  it  embraced  her  improvements, 
she  called  upon  the  defendant  to  know  if  she  had  not  bought 
the  land  of  him,  and  he  replied  that  the  improvements  were  not 
on  the  land  he  had  sold  her.  She  then,  in  the  defendant's 
presence,  bought  of  Mims,  the  owner  of  the  Weakly  claim,  the 
four  acres  on  which  were  the  improvements.  In  1843  the  de- 
fendant, under  the  false  pretense  that  he  desired  to  give  her  a 
good  title  to  the  land,  executed  and  delivered  to  her,  in  lieu  of 
the  receipt  given  her,  a  quitclaim  deed  of  the  land.  Mrs. 
Bryant  was  far  advanced  in  age  at  this  time,  uneducated,  a 
near  neighbor  of  the  defendant,  considered  him  her  friend,  re- 
posed great  confidence  in  him,  and  was  deceived  by  him.  In 
1847  the  defendant's  entry  of  the  land  was  canceled  by  the 
government  officers  on  account  of  its  conflict  with  the  Weakly 
claim,  and  the  money  paid  by  him  at  the  laud-office  was  re- 
turned to  and  accepted  by  him.  Mrs.  Bryant  died  in  1848,  and 
her  will  made  no  mention  of  the  land  sold  to  her  by  the  de- 
fendant. The  executor  filed  this  bill  to  rescind  the  contract  of 
purchase  of  the  land,  and  to  recover  the  money  paid.  The  biU 
was  dismissed,  and  the  dismissal  is  assigned  as  error. 

K,  B,  Seioall,  for  the  appellant. 

R,  B.  Smith  and  Daniel  OhnmHer^  eonira. 
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By  Court,  Ricb,  C.  J.  XTpon  the  allegation  and  proof  of  the 
facts  aboTe  stated,  Mrs.  Bryant  would  doubtless  have  been  enti- 
tled to  relief  at  any  time  after,  the  defendant's  entry  had  been 
Tacated  and  canceled  by  the  government  officers  as  aforesaid. 
Her  right  to  relief  under  such  facts  would  have  rested  upon  the 
principles  recognized  in  CuUum  v.  Branch  of  the  Bank  of  0ie 
SUUe  of  Alabama  at  MobOe,  4  Ala.  21  [87  Am.  Dec.  725],  and  the 
rettled  rule  stated  in  1  Sugd.  Vend.,  o.  9,  sec.  6,  p.  564,  in 
the  following  words:  "Although  the  purchase  money  has  been 
paid,  and  the  conveyance  is  executed  by  all  the  parties,  yet  if 
the  defect  [of  title]  do  not  appear  on  the  face  of  the  title  deeds» 
and  the  vendor  was  aware  of  the  defect,  and  concealed  it  from 
the  purchaser,  or  suppressed  the  instrument  by  which  the  incum- 
brance was  created,  or  on  the  face  of  which  it  appeared,  he  is  in 
every  such  case  guilty  of  fraud,  and  the  purchaser  may  either 
bring  an  action  on  the  case  or  file  his  bill  in  equity  for  relief/' 
This  rule  is  cited  with  approbation  by  this  court  in  CuUum  v. 
Branch  of  the  Bank  of  (he  State  of  Alabama  at  Mobile,  supra,  and 
is  undeniably  a  sound  rule:  SUchcock  v.  Giddings,  4  Price,  135; 
Prince  v.  WiUiamB,  not  reported,  at  the  present  term;  Foster  v. 
Oressetes  Heirs,  29  Ala.  893;  SmUh  v.  Richards,  13  Pet.  26;  Bed- 
^wd  V.  Hickman,  5  Call,  236  [2  Am.  Dec.  690]. 

The  only  relief,  however,  to  which  Mrs.  Biyan  t  would  have  been 
entitled,  upon  a  bill  filed  after  the  defendant's  entry  of  the  land 
had  been  vacated  and  canceled  as  aforesaid,  would  have  been  a 
return  of  the  purchase  money  paid  by  her  to  the  defendant, 
with  interest  thereon,  and  the  value  of  her  improvements  made 
on  the  land,  after  deducting  therefrom  the  rents  and  profits  of 
the  entire  tract  she  bought  from  the  defendant  up  to  the  lime 
she  bought  the  four  acres  thereof  from  Mims,  the  owner  of  the 
Weakly  claim,  and  the  rents  and  profits  of  the  entire  tract,  ex- 
cept said  four  acres  and  the  improvements  on  said  four  acres, 
from  the  time  of  her  said  purchase  from  Mims  up  to  the  time 
the  defendant's  entiy  was  vacated  and  canceled  as  aforesaid: 
Bright  v.  Boyd,  1  Story,  478;  Bead  v.  WaUcer,  18  Ak.  323; 
Foster  v.  Gressetts  Heirs,  29  Id.  893. 

As  that  was  the  only  relief  to  which  Mrs.  Bryant  was  entitled, 
in  equity,  at  the  time  of  her  death,  and  as  no  descendible  or 
transmissible  interest  in  the  land,  under  her  purchase  from  the 
defendant,  remained  in  her  after  his  entry  was  vacated  and  can- 
celed as  aforesaid,  it  is  clear  that  since  her  death  neither  her 
heirs  nor  devisees  can  maintain  any  claim  to  the  land  under  her 
puxohase  from  the  defendant.     Her  executor  is,  therefore,  the 
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proper  party  complainant  to  denuuid  the  relief  against  the  d»» 
fendant.  The  measure  of  that  relief  is  indicated  in  what  we 
have  above  said  would  haye  been  the  proper  relief  for  Mrs. 
Bryant. 

The  executor  of  Mrs.  Bryant  is  not  barred  of  the  relief  to 
which  we  have  above  shown  him  to  be  entitled,  bj  the  sale  of 
the  land  since  her  death  under  the  order  of  the  probate  court, 
and  his  bidding  it  off  at  that  sale.  All  right  and  interest  in  the 
land  which  she  ever  acquired  by  her  purchase  from  the  defend* 
ant  was  extinguished  by  the  cancellation  of  his  entiy  of  that  land 
hj  the  government  officers.  When  that  cancellation  thus  extin- 
guished her  right  and  interest  in  the  land,  under  her  purchase 
from  the  defendant,  it  rendered  complete  her  right  to  a  return 
of  the  purchase  mon^y  paid  by  her  to  the  defendant,  and  inter- 
est thereon,  subject  to  the  deductions  above  mentioned;  and  that 
right  to  a  return  of  the  purchase  money  cannot  be  destroyed  or 
lost  by  a  sale  by  the  executor,  which  took  no  right  from  the  de- 
fendant, confexred  none  on  the  highest  bidder  thereat,  to  any 
interest  acquired  from  the  defendant,  and  is  ineffectual  for  every 
purpose,  except  perhaps  to  give  the  bidder  the  right  to  the  four 
acres  bought  of  Mims  as  aforesaid,  and  to  charge  the  executor, 
upon  the  principle  of  caveat  emptor,  with  the  amount  of  his  bid, 
in  favor  of  the  creditors  and  legatees  of  Mrs.  Bryant's  estate. 

The  decree  of  the  chancellor  dismissing  the  bill  is  erroneous, 
and  must  be  reversed;  the  cause  is  remanded,  to  be  proceeded 
in  according  to  the  views  and  principles  hereinabove  declared. 
The  appellee  must  pay  the  costs  of  the  appeal. 

VutDOB'S  Ck>XrOBAXJf SNT    OB    MiSRKPBXSBKTATION  as  to  TtTLB  TO  ljA2n> 

18  FBAUDTruorT,  entltUng  the  vendee  to  relief  in  equity:  OampbeU  ▼.  WhU- 
fin^Aom,  20  Am.  Dec  241;  OuUmn  ▼.  Bnmeh  Bank  87  IcL  725;  PorAom  ▼. 
Bandolph.  35  Id.  403;  Ingram  v.  Morgan,  40  Id.  626;  Wood*  v.  North,  44  Id. 
812;  or  an  action  at  law  may  be  maintained;  Bostwieh  v.  LewU,  2  Id.  73,  and 
aote;  (hdver  t.  Averp,  22  Id.  686. 


Gbommeun  V.  GOXB. 

OWVSB  OV   LaXD   has   BiOBT    to    EZOAVATK,  or    OoHTINnB    BZOAVATIOV 

Madb  bt  Akothkb,  thbbion;  bat  he  is  not  permitted,  in  tiie  ezerciM 
of  that  right,  to  abridge  or  render  less  comfortable  the  eqnal  priyilego 
of  his  neighbor. 
OwBBB  or  Lot  n  Liablb  to  AnjonriNo  Pbofbibtob  vob  Cohtixuino 
NuiSANOB  thbbxov,  althongh  erected  by  their  oomnum  grantor  when  ha 
was  owner  of  both  lots. 
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AtiUDv  ]jU8  wotL  PuBuo  NvmAvoB  BT  QvE  Dakaoid  SnouuLTt  Mid  b« 

yond  that  of  the  general  pnblia 
AanoK  lOB  Nuiiavob  mat  bb  MAnrrAnrBD  bt  Ovb  nr  PoanMnoa;  erea 

without  title. 
Juaatm  oavvov  be  Maxktainbd  aoaibbt  Owvbb  ov  UBOcxnmBD  Lot  loa 

Oiuraonnvo  Kuibabob  erected  by  the  foroMr  proprietor,  bj  oodttlDg  to 

abate  it»  lulen  each  loV-owiier  hat  notioe  or  knowledge  of  the  hartfol 

tendency  of  the  nnlianoe,  or  b  reqneeted  to  abate  it. 

AOBOK   BOB   KniSABOB  GAKBOT    BB  MaIBTAIBBD    IV   IhJVBT  OOVLO    HATB 

BBE9  AvoioiD  with  ordinary  care  apd  diligenoe;  hot  a  penoo'thnaftaned 
with  injury  ie  not  repaired  l^  the  law  to  abate  the  nniiace»  although 
he  ie  allowed  to  do  eo. 
SociCB  so  OwBBB  ov  Uboooitfibd  Lot  bt  Boabd  ob  Hbazah  ov  Gitt 
SBAT  KoiSAirGB  ExuTBD  THBBBOB  from  the  aconmnlation  of  water  la  a 
oeDar  is  admiedble  to  show  notioe  to  the  owner  of  the  oondltion  of  tlie 
oeUar*  in  a  priTate  action  for  injorieo  oaosed  by  the  nuisance. 

Aanam  for  damagea  caused  by  a  nnisanoe.  The  oomplaink 
alleged  the  plaintiffa'  occnpancy  of  a  tenement,  haTing  a  cellar, 
aa  a  hardware  store;  that  the  defendant  was  the  owner  of  a  con- 
tigaoiiB  unimproved  lot,  on  which  was  an  excavation^  which  the 
defendant  for  a  long  time  negligently  permitted  to  remain  open 
and  uncovered,  so  that  it  was  the  receptacle  of  rain-water;  that 
this  water  found  its  way  therefrom  by  subterranean  passages  into 
the  cellar  of  the  tenement  occupied  by  the  plaintiffs,  doing  great 
damage  to  iron,  naUs,  etc.,  stored  therein;  and  that  the  defend- 
ant had  knowledge  of  the  existence  of  the  plaintiffs'  tenement 
and  cellar,  and  of  its  contents.  To  this  complaint  a  demurrer 
was  interposed  on  the  grounds:  1.  That  it  did  not  show  a  duty 
on  the  d^endanf  s  part  to  fill  up  the  excavation,  or  to  drain  the 
water  therefrom;  2.  That  there  was  no  allegation  of  notice  to 
the  defendant  to  fill  up  the  excavation,  or  that  to  leave  it  open 
would  cause  the  water  to  flow  through  the  earth,  as  alleged,  into 
the  plaintiffs'  cellar;  8.  That  the  excavation  was  not  shown  to 
have  been  made  by  the  defendant,  or  by  any  one  for  whose  act  he 
was  responsible;  4.  That  there  was  no  request  to  fill  up  the  ex- 
cavation, or  otherwise  to  protect  the  plaintiffs  from  damage; 
and  6.  That  there  was  no  allegation  of  knowledge  in  the  de- 
fendant of  the  probable  injury.  This  demurrer  was  overruled. 
It  appeared  from  the  evidence,  as  shown  by  the  bill  of  excep- 
tions, that  the  plaintiffs  occupied  the  tenement  and  cellar  as 
tenants  of  one  Donnell;  that  the  defendant  was  the  owoer  of 
the  adjoining  lot,  which  was  unoccupied  and  on  which  was  an 
open  cellar,  in  which  rain-water  was  accustomed  to  collect;  that 
after  a  heavy  rain  during  the  night-time  the  water  which  had 
aoUeoted  in  this  open  cellar  penetrated  through  the  wall  into  the 
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plaintiffs' cellar  and  damaged  their  goods;  that  both  lots  had 
formerly  belonged  to  one  McGehee,  who  had  a  building  upon 
them,  under  which  was  a  cellar  running  through  the  whole 
space;  that  this  building  had  burned  down,  and  the  cellar  re- 
miiined  open  for  several  years  thereafter,  when  McOehee  soM 
the  lot  on  which  the  tenement  occupied  by  the  plaintiffs  stood 
to  Pollard  &  Scott,  and  on  the  same  day  sold  the  other  lot  to  the- 
defendant;  that  Pollard  &  Scott  built  a  house  on  their  lot,  extend- 
ing it  to  within  sixty-five  feet  of  the  line  of  the  defendant's  loi» 
cleared  out  the  old  cellar  as  far  as  the  building  extended,  filled 
up  the  intervening  space  between  it  and  the  cellar  on  the  de- 
fendant's lot  with  rubbish  and  loose  earth,  and  built  a  brick 
wall  to  their  cellar;  that  a  number  of  years  thereafter  Pollard 
&  Scott  sold  their  lot  to  Donnell,  who  extended  the  building^ 
to  within  fifteen  feet  of  the  defendant's  lot  and  cellar,  and  ex- 
tended his  cellar  the  same  distance,  leaving  the  intervening^ 
space  filled  up  with  the  materials  put  there  by  Pollard  & 
Scott;  that  the  wall  built  by  Donnell  was  made  simply^  of  brick^ 
without  the  use  of  hydraulic  cement;  that  the  defendant's  lot 
and  cellar  remained  in  the  same  condition  as  when  bought  from. 
McGehee,  except  that  the  defendant  had  sunk  a  well  in  the  cel- 
lar for  the  purpose  of  absorbing  into  the  earth  the  accumulation 
of  water,  but  the  well  proved  to  be  ineffectual  for  this  purpose; 
and  that  the  defendant  had  notice  before  the  injury  happened  of 
the  danger  of  the  plaintiffs'  goods  from  the  accumulated  water, 
but  there  was  no  evidence  that  he  more  than  omitted  to  do  any- 
thing. As  evidence  of  notice  to  the  defendant  of  the  fact  that 
water  did  accumulate  in  his  cellar,  and  that  injury  was  likely  to- 
occur  to  the  plaintiffs'  goods  therefrom,  a  notice  served  upon 
him  by  the  board  of  health  of  the  city  of  Montgomery  was  in- 
troduced in  evidence  against  his  objection,  which  notice  was  to- 
the  effect  that  the  cellar  was  a  nuisance,  because  of  water  which, 
had  accumulated  therein  from  rains  previous  to  that  which  had 
caused  the  damage  to  the  plaintiffs'  goods.  The  defendant  re- 
quested the  court  to  instruct  the  juiy  that  if  the  plaintiffs, 
knowing  of  the  danger  of  their  goods,  by  slight  precaution 
could  have  prevented  the  injury,  then  they  could  recover  only 
such  sum  as  it  would  have  cost  them  to  have  done  so,  with  in* 
terest  thereon;  and  that  if  the  plaintiffs'  lessor,  knowing  of  the- 
danger  to  his  cellar,  could  have  protected  it  by  filling  up  the 
intervening  space  between  the  two  celliurs  with  firm  earth,  then 
the  plaintiffs  could  only  recover  as  damages  the  amount  ii 
would  have  cost  to  do  this,  with  interest.    These  chaiges  were 
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refused,  and  the  jury  were  instructed  that  if  the  defendant 
the  owner  of  the  lot  adjoining  the  premises  occupied  bj  the 
plainti£b»  and  there  was  on  this  lot  an  open  cellar  in  which  rain* 
water  was  accostomed  to  accumulate,  and  that  the  defendant 
had  notice  that  this  water  was  likely  to  injure  the  plaintifb  hj 
percolation,  and  he  did  not  take  the  necessary  preventive  step* 
which  an  ordinarily  careful  and  prudent  man  would  have  done, 
and  an  injury  resulted,  the  plaintiffs  could  recover.  The  plaiii* 
ti£b  had  a  verdict  and  judgment,  and  error  is  assigned  hj  fh* 
defendant. 

H.  O.  Semple  and  John  A.  Elmore,  for  the  appellant. 

Waits f  Judge^  and  Jack$on,  eorUra, 

By  Court,  Srom,  J.  The  owner  in  fee  of  the  soil  is  propri»-^ 
tor  both  above  and  below  the  surface,  as  far  as  he  has  capaciij^ 
to  use  and  enjoy  the  freehold:  2  Bla.  Com.  18;  1  Cru.  Dig.  69. 
This  right  he  may  exercise  at  his  discretion,  qualified  alone  by 
the  maxim  pertinent  to  all  such  cases,  Sic  tUere  tuo  tU  alienum 
non  lasdas. 

Applying  this  doctrine  to  the  case  before  us,  it  was  the  un- 
questioned right  of  the  appellant  to  change  the  natural  state  of 
his  property,  by  excavations  or  otherwise,  or  to  continue  such 
change  if  wrought  by  another.  The  owner  of  the  property  oc- 
cupied by  the  appellees  had  the  same  right.  Each  proprietor 
was  supreme  within  his  own  dominions,  and  to  guarantee  that 
supremacy  to  each,  it  was  necessary  that  each  should  be- 
brought  under  the  control  of  the  maxim  above  expressed. 
Each  had  the  right  to  sink  and  enjoy  a  cellar  on  his  own  prem- 
ises; while  neither  party  was  permitted,  in  the  exercise  of  thai 
right,  to  abridge,  or  render  less  comfortable,  the  equal  privilege 
of  the  other. 

It  is  contended  for  appellant  that  as  the  excavation  which 
caused  the  injury  was  made  by  his  vendor  when  he  was  owner 
of  both  lots,  and  as  appellant  had  done  no  act — ^had  simply 
permitted  the  property  to  remain  in  the  state  it  was  in  when  he 
purchased — no  liability  can  attach  to  him.  We  think  he  ac- 
quired by  his  purchase  no  greater  rights  than  his  vendor  had; 
and  certainly  he  had  no  right  either  to  erect  or  continue  a  nui- 
sance, to  the  detriment  of  the  public  or  a  neighboring  pro 
prietor. 

If  it  be  further  objected  that  the  excavation,  made  in  thia 
case  by  Mr.  McQehee,  caused  no  injury  to  any  neighboring 
proprietor,  that  the  injury  exi>ended  its  ertixe  foroe  on 
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end  that  wli^n  he  sold  the  Borend  lots  he  sold  them  thus  in- 
cnmberedy  we  think  that  this  objection,  though  plausible,  is 
not  solid.  Suppose  Mr.  McGehee,  owning  the  two  lots,  had 
erected  on  one  a  nuisance  which  rendered  the  occupation  of 
the  other  unwholesome.  While  he  continued  the  owner  of  both 
lots,  no  one  could  be  heard  to  complain  of  this.  Suppose  he 
then  sold  the  lot  thus  rendered  unwholesome,  and  should  be 
sued  for  continuing  the  nuisance,  could  he  defend  on  the 
ground  that  the  nuisance  was  there  when  the  phuntiff  bought, 
and  that  he  therefore  bought  cum  oneret  No  one,  we  appre- 
hend, would  contend  he  could.  Each  continuance  of  the  nui- 
sance, after  the  sale,  would  be  a  new  wrong  done  to  the  vendee: 
Stein  y.  Burden,  29  Ala.  127. 

We  think  evezy  species  of  private  nuisance  stands  on  the  same 
principle.  Having  himself  no  right  to  continue  the  nuisance, 
it  is  clear  the  person  thus  circumstanced  could  not  transfer  such 
right  to  another. 

In  the  case  of  Irwin  v.  Sprigg,  6  Gill,  200  [46  Am.  Dec.  667], 
a  house  had  been  erected  forty  or  fifty  years  before,  having  a 
cellar,  with  an  open  area  or  space  in  the  sidewalk  to  admit  light 
to  the  window  of  the  cellar.  Defendant  had  owned  the  prop- 
erty about  twelve  years,  continuing  it  in  the  same  condition  in 
which  it  had  been  since  its  erection.  The  phiintiff  fell  into 
this  area  and  received  the  in juiy  for  which  she  sued.  The  court 
said:  "Although  the  defendant  did  not  originate  the  nuisance, 
yet  as  he  subsequently  became  the  owner  of  the  house  to  which 
it  belonged,  the  law  imposed  upon  him  the  obligation  to  render 
it  secure." 

Lord  Ellenborough  said,  in  a  similar  case:  "However  long 
the  premises  might  have  been  in  this  situation,  as  soon  as  the 
defendant  took  possession  of  them  he  was  bound  to  guard 
against  the  danger  to  which  the  public  had  been  before  exposed, 
and  was  liable  for  the  consequences  of  having  neglected  to  do 
BO,  in  the  same  manner  as  if  he  himself  had  originated  the 
nuisance:"  Coupland  v.  Hardingham,  8  Camp.  398;  see  also 
Lewis  V.  Siein,  16  Ala.  214  [60  Am.  Dec.  177];  Hodges  v.  Hodges, 
6  Met.  206;  SiapU  v.  Spring,  10  Mass.  72;  MUer  v.  Fratier,  3 
Watts,  466;  Flumer  v.  Harper,  3  N.  H.  88  [14  Am.  Dec.  883]; 
LofHn  V.  McLemore,  1  Stew.  133;  Waggoner  v.  Jenhaine,  3 
Denio,  806  [46  Am.  Dec.  474];  MOU  v.  HaU,  9  Wend.  816  [24 
Am.  Dec.  160]. 

In  the  cases  from  Gill  and  Campbell,  svpra,  the  continuance 
complained  of  consisted  of  a  mere  omission,  without  any  act  done 


Jan.  1857.]  CnoaiMELiN  v.  Coxe.         ^  12ft 

in  cither  case;  and  in  each  case  it  Tvas  held  that  the  action  waft 
maintainable.  We  fully  sanction  the  principles  there  settled^ 
and  hold  that  under  a  proper  complaint  an  action  may  be  main- 
tained for  the  injury  sued  for. 

It  is  no  valid  answer  to  the  action  that  the  nuisance  waa 
public.  An  action  may  be  maintained  for  a  public  nuisance,  by 
a  parly  who  has  been  damaged  specially  and  beyond  the  general 
public  injury:  Dougherty y.  Bunting^  1  Sandf.  1;  CyBrieny,  Not" 
vnch  etc.  B.  B.  Co.,  17  Conn.  372;  Seeley  t.  BiOiop,  19  Id.  128; 
Harrison  v.  Ster^,  4  Har.  k  M.  540;  Al^U  v.  MUls,  3  Yt.  62» 
[23  Am.  Dec.  222];  Lansing  y.  Smith,  8  Cow.  146. 

A  party  in  possession,  even  without  title,  may  maintain  th» 
suit:  Blunt  t.  MsCormick,  3  Denio,  283. 

The  second  ground  of  demurrer  is  well  taken.  For  continu* 
ing  a  nuisance  by  omitting  to  reform  it — ^a  mere  non-feasance — 
where  the  continuance  implies  no  action,  we  ore  satisfied  no 
action  can  be  maintained  unless  the  party  owning  the  property 
have  notice  or  knowledge  of  the  hurtful  tendency  of  the  nui- 
sance, or  be  requested  to  abate  it:  Penruddoclc's  Case,  5  Co.  101; 
BeswickY.  Cunden,  Cro.  Eliz.  520;  Pierson  y.  Clean,  14  N.  J.  L. 
36  [25  Am.  Dec.  497];  Lofiiny.  McLemore,  1  Stew.  133. 

We  are  aware  that  in  the  cases  of  Lewis  y.  Stein,  16  Ala.  214 
[50  Am.  Dec.  177];  Inoin  y.  Sprigg,  0  Gill,  200  [46  Am.  Dec. 
667];  Coupland  y.  Hardingham,  3  Camp.  398,  and  in  some  other 
authorities,  the  liability  is  stated  in  general  terms,  without  any 
reference  to  notice  or  request.  In  all  these  cases,  when  ex* 
amined,  it  will  be  found  that  the  continuance  was  in  its  nature 
a  new  creation  of  the  nuisance.  The  defendant,  in  each  case, 
was  in  the  actual  occupation  and  use  of  the  yeiy  structure  which 
caused  the  nuisance.  Hence  he  must  haye  had  knowledge  of  th» 
same. 

In  this  case  the  lot  was  unimproyed;  it  does  not  appear  that 
any  one  was  in  possession,  and  we  do  not  feel  authorissed  to 
presume  that  the  appellant  knew  of  the  hurtful  tendency  of  the 
ezcayation.  The  last  paragraph  refers  alone  to  the  complainant. 
The  proof  is  more  full. 

It  is  true  the  plaintiffs  in  this  case  would  not  be  heard  to  com- 
plain if  with  ordinaiy  care  and  diligence  they  could  haye  ayoided 
the  injury.  "A  party  is  not  to  cast  himself  upon  an  obstruction 
which  has  been  made  by  the  fault  of  airother,  and  ayail  himself 
of  it,  if  he  do  not  himself  use  common  and  ordinary  caution  to 
be  in  the  right:"  BuUerfield  v.  Forresler,  11  East,  61;  IrwiJi  y. 
Bpngg,  supra. 
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We  do  not,  howeyer,  consider  that  the  cliarges  asked  and 
refused  raise  this  question.  Although  a  party  may  reform  or 
abate  a  nuisance  which  threatens  to  damage  his  property,  we 
are  aware  of  no  principle  of  law  which  requires  this  at  his  hands. 
The  author  of  the  nuisance  must  himself  look  to  the  necessary 
and  reasonable  consequences  of  his  act. 

There  was  no  error  in  admitting  the  eyidenoe  objected  to.  It 
was  offered  for  the  single  purpose  of  proving  notioe  to  defend- 
ant of  the  condition  of  the  cellar,  and  for  this  purpose  we  think 
it  was  competent. 

For  the  defect  in  the  complaint  the  demurrer  should  have 
been  sustained;  and  for  that  error  the  judgment  of  the  drouit 
•court  is  reversed,  and  the  cause  remanded. 


Lanim>wveb*8  Bight  to  Maxb  Exoavatioits  on  hii  own  land:  See  Haf 
T.  Cakoea  Co.,  51  Am.  Dec  279;  Tremain  ▼.  CohoeM  Co,,  Id.  284,  and  notes 
io  then  easee;  see  alao  note  to  Baddifv.  Ma^for  etc  qf  BroMyn,  53  Id.  868. 

PPBCHABIR,  WHXN    LlABLI    FOR    COHTINUAlfOB    OV   NUOAKCS    ON    PBOP- 

CBTT  PuBCHAflKD:  See  note  to  Plumer  v.  Harper,  14  Am.  Dec  338,  where 
the  qnestion  is  considered;  Pier$on  v.  Clean,  25  Id.  497»  and  note;  Johnmm 
▼.  LewU,  33  Id.  405. 

Individual  Rbobivino  Special  Ikjuby  fbom  Pubuo  Nuisanob  mat 
Maiittain  Action  fob  Dakaoss:  SteUon  ▼.  Ibxon,  81  Am.  Dec  123,  and 
note  treating  the  sabjeet;  Thayer  ▼.  Boston,  Id.  157;  note  to  Myers  v.  Meti" 
eo^m,  41  Id.  747;  Co^  v.  Sprawl,  56  Id.  696,  and  note;  and  an  injunction 
will  also  issue  at  the  suit  of  a  private  party  specially  injured  to  prevent  the 
commission  of  a  threatened  nuisance:  Big^ow  v.  Jfartford  Bridge  Co,,  36  Id. 
502,  and  note;  Walker  v.  Shepardeon,  60  Id.  423,  and  note;  and  see  the  priii- 
«pia  case  referred  to  on  this  point  in  WiUiame  v.  SmUK  22  Wis.  602 
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[80  ALABAKAt  876.] 

Official  Surybt  of  Gotxrnmxnt  Lands  Prevails  oyn  Putatb  Bum^ 
YST  TmoLiOF,  even  though  the  lines  run  aud  comers  marked  nre  not 
located  with  mathematical  precision. 

In  Rxlocatino  Lost  Corner  Marked  or  Line  Bun  bt  Ooternicent 
SuRTSTOR,  Jury  mat  Consider  Privatb  Svryxy  of  Same  as  well  as 
the  known  marks  and  comers,  and  the  field-notes  and  plat,  even  though 
such  private  survey  does  not  correspond  in  all  respeots  with  the  govern- 
ment survey. 

Mode  of  Rrlogatino  Line  Marked  by  Government  Suryeyor,  Por* 
noN  OF  Which  is  Lost,  is  to  follow  the  line  as  far  as  it  can  be  trsoed, 
and  if  the  comer  is  also  lost,  produce  the  line  in  the  same  direction  until 
it  intersects  the  township  line,  at  which  point  the  comer  will  be  pre> 
Bumed  to  be,  unless  it  is  proved  to  have  been  at  some  other  point,  in 
which  case  a  straight  line  is  run  from  the  last  known  point  of  the  line  to 
each  location  of  the  oomer  on  the  township  line 
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Ajctioit  to  txy  title  to  land.  A.  portion  of  the  botindaxy  Una 
between  adjoining  tracts  of  land  belonging  to  the  plaintiff  and 
the  defendant,  and  one  of  the  common  comen  of  their  lands, 
became  obliterated.  This  line  and  comer  had  been  established 
and  marked  bj  the  government  surveyor.  On  the  trial  of  the 
action,  the  plaintiff  introduced  in  evidence  private  surveys  of 
tiie  lands,  the  lines  of  which  did  not  correspond  in  all  respects 
with  the  government  survey  thereof.  The  first  instruction  given 
at  the  request  of  the  defendant  was  to  the  effect  that  the  plain- 
tiff  must  show  that  the  private  surveys  corresponded  with  tha 
original  government  survey  in  order  for  them  to  influence  tha 
jury,  and  to  this  the  plaintiff  excepted. 

/.  W.  GarroU,  for  the  appellant. 
William  M.  Brooks^  conin. 

By  Court,  Biob,  C.  J.  The  acts  of  congress  in  relation  to  tha 
survey  of  public  lands  direct  the  government  surveyor  to  perform 
certain  duties,  amongst  which  are  the  following:  That  he  should 
divide  the  lands  by  north  and  south  lines,  run  according  to  the 
true  meridian,  and  by  others  crossing  them  at  right  angles,  so 
as  to  form  townships  of  six  miles  square,  unless  where  the  line 
of  the  late  Indian  purchase,  or  of  tracts  of  land  heretofore  sur- 
veyed or  patented,  or  the  course  of  navigable  rivers,  may  render 
it  impracticable;  that  he  should  mark  the  comers  of  the  town- 
ships with  progressive  numbers  from  the  beginning;  that  he 
should  also  mark  a  comer  on  each  of  the  said  lines  at  the  end 
of  every  mile  with  marks  different  from  those  of  the  comers  of 
the  townships;  that  he  should  subdivide  the  townships  into  sec- 
tions by  running  straight  lines  from  the  mile-comers  thus  marked 
to  the  opposite  corresponding  comers,  and  by  marking  on  each 
of  the  said  lines  intermediate  comers  as  nearly  as  possible  equi- 
distant from  the  comers  of  the  sections  on  the  same;  and  that  he 
should  plainly  mark  upon  trees  all  lines,  and  measure  them  with 
a  chain  of  a  specified  length  adjusted  to  a  standard  kept  for 
that  purpose:  See  the  act  of  congress  of  May  18, 1796, 1  U.  S. 
Stats,  at  Large,  464,  c.  29,  and  the  act  of  February  11, 1806,  2 
Id.  318,  c.  14. 

Mathematical  precision  on  his  part  in  locating  the  comers  and 
the  external  lines  of  sections  is  not  essential  to  their  validity. 
On  the  contraiy,  such  comers,  if  marked  by  him  in  his  survey, 
are  the  established  and  proper  comers  of  the  sections  which 
they  were  intended  to  designate,  although  they  were  not  marked 
at  the  exact  points  which  a  precise  and  literal  ^compliance  with 


128  BiLLiNGSLET  V.  BATEa  [Alabanuk 

the  acts  of  congress  would  baye  indicated  as  the  proper  points. 
And  such  lines,  if  actually  run  and  marked  by  him,  although  not. 
straight,  are  the  proper  boundary  lines  of  the  sections  for  which 
they  were  intended :  See  second  section  of  the  act  of  1805,  abova- 
cited;  Nolen  v.  Palmer,  24  Ala.  891,  and  cases  therein  cited;  see^ 
also  the  authorities  cited  infra. 

The  land  which  forms  the  real  subject  of  dispute  in  the  case^ 
at  bar  is  a  narrow  strip  along  and  near  the  dividing  or  common 
boundary  line  between  sections  84  and  86  of  township  18,  range- 
7,  in  the  Cahaba  district,  and  is  part  of  one  or  both  of  those^ 
sections.  The  plaintiff  alleges  that  it  is  part  of  section  84.  The^ 
defendant  denies  that  allegation,  and  insists  that  it  is  part  of 
section  86.  The  location  of  the  north-east  comer  of  the  section 
84  is  known  and  admitted.  The  location  of  the  south-east  cor- 
ner of  that  section  is  conceded  to  be  somewhere  on  the  township- 
line  which  is  common  to  townships  17  and  18;  but  the  pre- 
cise point  of  its  location  thereon  is  in  dispute.  The  location 
of  the  line  between  the  aforesaid  comers  is  also  in  dispute.  The- 
main  controTersy  is  in  relation  to  the  location  of  said  lasi-men- 
tioned  line  and  of  said  south-east  comer. 

The  presumption  must  be  indulged,  that  the  goremment  sur- 
veyor, in  his  original  survey,  adopted  or  erected  monuments- 
or  marks  to  indicate  that  comer  and  line,  unless  the  evidence- 
shows  ihat  such  presumption  is  contrary  to  the  truth.  The  evi- 
dence does  not  show  anything  irreconcilable  with  the  trath  of 
the  presumption;  and  we  shall  assume,  therefore,  that  the  afore- 
said disputed  comer  was  established  by  the  government  surveyor, 
that  his  marks  or  monuments  designating  it  have  been  whoUy^ 
obliterated,  that  the  aforesaid  disputed  line  was  also  established 
by  him,  and  that  his  marks  indicating  some  two  hundred  yards^ 
of  that  part  of  it  nearest  to  the  township  Une  have  been  obliter- 
ated. 

If  that  assumption  be  correct,  then  it  is  for  the  jury  to  ascer- 
tain and  settle  at  what  precise  point  the  disputed  or  lost  comer 
was  placed,  and  the  disputed  Une  marked,  by  the  government 
surveyor  in  his  original  survey.  And  to  enable  the  jury  to  per- 
form that  duty  intelligenUy ,  any  evidence,  whether  parol  or  writ- 
ten, may  be  submitted  to  them,  which  has  any  natural  and  rea- 
sonable tendency  to  show  where  that  comer  was  placed  or  that 
line  marked  in  the  original  survey.  Becourse  may  be  had  to- 
the  unobliterated  marks  and  comers  of  that  survey,  to  the  field- 
notes  and  plat,  and  to  subsequent  surveys  made  under  their  guid- 
ance.   Such  subsequent  surveys  cannot  alter  or  control  that  sur- 
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rej;  forsoiarasit  canbetmcedorproTedyitmiietgOYexn.  But 
rtOl  they  may  aid  the  jiuy  in  aacertaiiiiiig  the  original  poaiion 
of  its  lost  comer.  Their  inaccuiaciea  or  errors  may  be  so  nnmer- 
0118  or  BO  ghiring  as  to  destroy  all  faith  in  them  as  evidence  on 
the  part  of  the  jury.  On  the  other  hand,  their  errors  or  inaccn- 
racies  may  be  such  as  are  explainable  by  other  evidence,  or  by 
the  known  imperfection  of  the  means  necessarily  used  in  making 
all  SDireys;  and  may,  therefore,  not  destroy  all  faith  in  them» 
nor  render  them  worthless  as  evidence.  With  their  aid  the  jury 
may  be  enabled  to  ascertain  with  reasonable  certainty  where  the 
lost  comer  was  located  in  the  original  sorrey.  Without  their 
aid  the  jtny  may  not  be  able  to  ascertain  that  location.  Their 
weight  or  influence  as  evidence  must  be  determined  by  the  jury. 
The  mere  fact  that  the  party  relying  on  them  has  not  proved 
that  they  correspond  in  all  respects  with  the  original  govern- 
ment survey  does  not  authorize  the  court  to  instract  the  juiy  to 
disregard  them  entirely  in  seeking  the  location  of  the  lost  cor- 
ner or  line.  The  party  cannot,  in  any  case,  prove  such  corre- 
spondence, without  proving  every  part  of  that  survey.  In  many 
cases  he  cannot  prove  a  lost  comer,  or  any  other  lost  part  of 
that  survey,  without  the  aid  of  such  subsequent  surveys.  And 
in  all  sudi  cases  a  rule  which  requires,  as  a  condition  for  ob- 
taining any  influence  for  them,  that  the  party  relying  on  them 
should  prove  their  correspondence  in  all  respects  with  the  origi- 
nal survey,  would  amount  to  a  denial  of  the  right  to  prove  the 
location  of  a  lost  comer  or  other  lost  part  of  the  original  sur- 
vey. There  is  no  such  rule.  The  court  below  erred,  therefore, 
in  the  first  charge  given  "  at  the  instance  of  the  defendant." 
The  jury  ought  to  consider  such  subsequent  surveys,  in  connec- 
tion wiHi  the  other  evidence  in  the  cause;  and  if  after  doing  so 
they  believe  that  the  original  location  of  the  lost  comer  was  at 
a  particular  point,  designated  with  reasonable  certainty  by  the 
evidence,  such  belief  ought  not  to  be  disregarded  in  making  up 
their  verdict:  MbClirUock  v.  Bogers,  11  111.  279;  Doe  ex  dem, 
MiUer  v.  Cullum,  4  Ala.  67G;  Bryan  v.  Becldey,  Litt.  Sel.  Cas. 
91  [12  Am.  Dec.  276];  Wallace  v.  MaxweU,  1  J.  J.  Marsh.  447. 
If  the  original  location  of  the  lost  comer  is  ascertained,  there 
cannot  be  much  difficulty  in  deciding  as  to  the  location  of  the 
disputed  line.  That  line  is  marked  from  the  known  and  estab- 
lished north-east  comer  of  section  84,  in  a  southern  direction, 
to  a  point  some  two  hundred  yards  distant  from  the  admitted 
southern  boundary  of  the  section.  As  far  as  that  line  is  marked, 
whether  it  be  straight  or  not,  it  must  be  treated  as  established; 
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and  the  presiiznption  is  that  from  the  point  where  all  traces  or 
proof  of  the  marks  fail  the  government  surveyor  closed  the 
survey,  or  completed  the  line  by  running  it  straight  to  the  dis- 
puted comer:  Thombury  v.  ChurchiU,  4  T.  B.  Hon.  30;  Brawn 
V.  Eob9(m,  3  A.  K.  Marsh,  382  [13  Am.  Dec.  187];  Wishart  y. 
Oosinf,  1  Id.  382. 

If  the  original  location  of  the  lost  comer  is  not  proved  to 
have  been  at  a  point  other  than  that  at  which  the  aforesaid 
marked  line,  if  continued  in  its  course,  would  intersect  the  said 
township  line,  then  the  intersection  of  these  lines  must  be  taken 
as  the  south-east  comer  of  said  section  34.  The  course  of  the 
line  marked  in  part  must  be  followed  the  proper  distance — ^that 
is,  to  the  township  line — ^unless  there  is  or  was  an  established 
corner  to  divert  it,  or  unless  there  is  something  else  deemed 
BttfScient  in  law  to  control  it:  Mercer  v.  Bate,  4  J.  J.  Marsh.  334; 
see  also  authorities  dted  in  the  next  preceding  paragraph. 

It  is  conceded  that  the  land  described  in  the  declaration,  to 
wit,  the  south-east  quarter  of  said  section  34,  belongs  to  the 
plaintiff.  If,  then,  the  jury  are  convinced  by  the  evidence  that 
some  part  of  the  land  which  was  in  possession  of  the  defendant 
at  the  commencement  of  this  suit  is  within  the  boundaries  of 
said  south-east  quarter,  they  ought  to  find  for  the  plaintiff;  if 
they  are  not  so  convinced,  they  ought  to  find  for  the  defendant: 
Bryan  v.  Beckley,  Litt.  Sel.  Cas.  94. 

We  take  it  for  granted  that  the  parties  desire  a  trial  upon 
the  merits;  and  believing  that  the  views  above  expressed  by  us, 
and  the  authorities  above  cited,  will  enable  them  thus  to  tzy  the 
case,  we  shall  not  extend  this  opinion  by  noticing  in  detail,  or 
deciding,  points  which  will  not  probably  arise  on  another  trial. 

For  tiie  error  of  the  court  below  in  giving  the  first  charge 
*^  at  the  instance  of  the  defendant,"  the  judgment  is  reversed, 
and  the  cause  remanded. 

BonnDAHT  LnvB  Markxd  Part  of  Dotakcb  xtrsr  bs  Followed  in  th« 
mme  direction  for  the  whole  distance,  nnlees  there  is  some  marked  comer  to 
divert  it:  Tltornberry  v.  CAurcAiS,  16  Am.  Deo.  125;  and  when  the  comers  of 
a  survey  are  made,  the  boundary  lines  must  be  so  varied  as  to  strike  the  oomen: 
Brown  ▼.  Hchaon,  13  Id.  187.  The  principal  case  is  cited  in  BriUon  v.  Ftrry^ 
14  Mich.  69,  to  the  point  that  when  quarter-posts  are  set  by  authority  by 
government  surveyors  they  are  monuments  of  such  fixed  and  definite  charaot 
ter  that  they  wiU  control  courses  and  distances. 
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HUOGINB  V.   P&BBINB. 

flUXSIQVKHT  CbSDROB  MAT  AyOIP  VoLUHTABT  CoNTSTANCT  ST  InOLTSIT 

DsBTOB  lOB  HZ8  Ghildben,  m  viade  with  intant  to  delaj,  hinder*  and 
deCnud  ereditoza. 

Bill  in  equity  against  the  heirs  at  Liw  and  personal  repxe- 
sentatiTe  of  Qeorge  Huggins,  to  subject  certain  lands  to  the 
aatisCaction  of  judgments  held  by  the  complainant  Penine* 
The  lands  were  alleged  to  have  belonged  to  Huggins  during  his 
life-time,  but  the  legal  title  was  held  by  one  White,  and  since 
the  death  of  Huggins  the  lands  were  conveyed  to  Huggins's 
children.  It  was  alleged  that  the  lands  were  sold  on  exeoutipn 
bj  Huggins,  as  sheriff,  and  at  the  request  of  Huggins  and  others 
"White  became  the  purchaser,  as  agent  and  trustee  for  them. 
White  conyeyed  to  the  others  interested  their  respectiye  shares, 
bat  did  not  convey  Huggins's  part  to  him,  because,  it  was  charged, 
he  was  insolyent  and  there  were  outstanding  judgments  against 
him,  the  holders  of  which  he  intended  to  hinder,  delay,  and 
defraud  by  this  arrangement.  The  judgments  held  by  Penina 
were  all  founded  upon  debts  incurred  after  the  purchase.  The 
answers  admitted  that  Huggins  paid  a  portion  of  the  purchase 
price  of  the  lands,  but  it  was  claimed  that  this  was  intended  as 
an  advancement  to  his  children,  and  so  understood  between 
himself  and  White,  and  that  Huggins  never  claimed  any  interest 
in  the  land  himself.  A  decree  was  rendered  for  the  complain- 
ant, and  this  is  now  assigned  as  error. 

E.  8.  Dargariy  for  the  appellant, 

John  T.  Taylor^  contra. 

By  Court,  Stobtb,  J.  In  tne  great  case  of  Beadey.  LivingsUm^ 
8  Johns.  Gh.  481  [8  Am.  Dec.  620],  Chancellor  Kent,  with  his  ac- 
customed research  and  ability,  reriewed  and  collated  the  numer- 
ous decisions  bearing  on  the  question  presented  by  this  record; 
and  after  asserting  the  doctrine  that  a  voluntary  settlement  or 
conveyance  made  by  one  indebted  at  the  time  was  fraudulent  and 
Toid  as  against  such  debts,  irrespective  of  their  amount  or  the 
talue  of  the  properly  conveyed,  he  proceeded  further  to  declare 
that  subsequent  creditors  might  impeach  such  settlement  or  con- 
veyance, on  the  ground  of  prior  indebtedness;  and  that  such 
conveyance  or  setttement  would  be  declared  fraudulent  and  void 
as  against  the  latter  class  of  creditors,  if  the  antecedent  debts 
were  sufficient  in  amount  to  afford  reasonable  evidence  of  a 
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with  any  right  or  equity  which  will  protect  him  against  the  right  and  equity 
of  tlie  creditors  intended  to  be  defranded;  and  it  is  also  cited,  page  520,  to  thtt 
point  that  when  lands  are  parchaaed  by  the  husband,  and  title  taken  in  th» 
oama  of  the  wife,  the  transaction,  if  fair,  is  a  gift  or  advancement  to  the  wife* 
repelling  the  presumption  of  a  resulting  trust  in  favor  of  the  husband;  but  m 
dmgation  of  the  rights  of  the  husband's  creditors,  a  ooort  of  equity,  At  their 
instance,  deals  with  the  tnmsaotion  as  though  the  oonveyanoe  was  immediate 
from  the  husband. 


tiOODMAN  V.   WaLEEB. 

[80  AuklAMA*  483.] 

Dioniov  OF  OouBT  ON  FoBMXB  Affsal  is  Law  of  Case. 

AnoBNn'  AT  Law  mttbt  Uss  Obdikabt  and  Bxabohabli  Skuj.  ass- 
DnjoiVCT;  and  where  the  law  governing  the  bringing  of  a  suit  is  well 
settled,  both  in  the  text-books  and  the  reports,  and  the  rule  has  existed 
and  been  published  long  enough  to  Justify  the  belief  that  it  waa  known 
to  the  profession,  a  disregsjrd  of  such  rule  renders  him  aoooontable  foi 
the  loasea  caused  thereby. 

AasHT  MAT  Sux  IS  HiB  Owv  Namb  OH  PBoioaaoBT  Note  given  to  him  as 
such  for  the  benefit  of  his  principal,  when  the  promise  is  made  to  tfas 
agent  eo  nomine. 

OV  PB0MIB80BT  NOTB  PaTABLB  TO  "W.  A.  M.,  AOINT  FOB  M.  W.,  Ex» 

■ouTBiz  OF  J.  H.  W.,  Dbosasbd,"  M.  W.  may  sue  individually,  or  aa- 
executrix,  in  which  latter  case  the  note  is  •verred  to  be  aMets  of  the 
estate  of  the  testator. 

Fatal  Depabtubb  Exists  when  the-  name  of  the  party  in  the  dedaration^ 
is  not  the  same  as  in  the  writ  of  attachment  by  which  the  suit  waa  com- 
menced. 

BaoBiFT  BT  Attobnbt  fob  Notb  Bbosyxd  fob  OoLXJDonoir  n  ADman- 
blb  in  evidence  to  show  the  relation  of  attorney  and  client,  in  an  aotioo- 
against  him  for  negligence  in  collecting  the  note. 

Rmobd  of  Cask  Conducted  bt  Onb  Attobnbt  nr  Kamb  of  Avothbb  n- 
Admissiblb  in  evidence  against  the  first  to  show  the  final  determinatioa 
of  the  case. 

BVIDBNGB  AdMISSIBLB  AOAINST  ONB  ONLY  OF  TwO    PaBTOBB  SuBD  OAXVVt 

bb  Bxclxjdkd  bt  Othxb,  but  if  he  desires  it  limited,  he  must  ask  an  in- 
struction to  be  given  to  the  juiy  relieving  him  from  its  effoots. 

Axtobnbt  at  Law  oannot  Esoapb  Ck>N8BQUBNcn8  of  his  NBOuaBNOB  by^ 
showing  that  he  consulted  a  distinguished  attorney  as  to  the  oonne  to  ba- 
pursued,  and  that  in  the  opinion  of  the  witness  an  arrangement  thereaftar 
made  by  him  was  the  best  thing  he  could  do  for  his  dient. 

Obamfebtt  is  No  Defense  to  AcmoN  aoahtst  Attobnbt  at  Law  lor  neg* 
ligence  and  want  of  skilL 

EbOBIPT  bt  CuBNT  FBOM  AtTOBRET  of  PaBT  of  PBOOEBDa  OF  OOLLBOnOM 

is  not  a  ratification  of  his  acta  in  the  collection,  so  as  to  beeome  an  aoootd 
and  satisfaction,  or  an  estoppel  against  the  client  to  sue  for  the  attonieyV 
negligence  in  the  matter. 
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Aanaa  against  Goodman  k  Mitchell,  who  were  partners  and 
attorneys  at  law,  brought  by  Mrs.  Maria  Walker,  executrix  of 
J.  H.  Walker,  to  recoTer  damages  for  the  defendants'  want  of 
skill  and  diligence  in  the  collection  of  the  money  due  on  a  prom- 
issory note  for  three  thousand  five  hundred  dollars,  made  by 
Charles  Bussey,  John  Hambrick,  and  Irwin  Lawson,  payable  to 
"William  A.  Mercer,  agent  for  Maria  Walker,  executrix  of 
John  H.  Walker,  deceased,"  whereby  a  large  part  of  the  claim 
was  lost  The  note  was  placed  in  the  defendants'  hands  for 
collection  by  James  Walker,  as  agent  of  Mrs.  Walker;  and  the 
defendants  gave  their  receipt,  which  stated  that  their  fee  for 
collection  was  to  be  twenty  per  cent  of  the  amount  collected, 
and  that  in  certain  events  tiiey  were  to  pay  the  costs.  The  pa- 
pers were  drawn  by  the  defendant  Goodman,  but  he  employed 
Baugh  &  Brock,  another  firm  of  attorneys,  to  conduct  the  suit. 
The  suit  was  commenced  by  original  attachment,  and  the  affi- 
davit for  the  attachment  stated  that  the  defendants  in  the  attach- 
ment suit  were  indebted  to  Maria  Walker,  which  recital  was 
likewise  in  the  writ;  but  the  bond  on  attachment  recited  that 
the  attachment  was  sued  out  by  William  A.  Mercer,  **  to  the  use 
of  Maria  Walker,"  and  the  declaration  followed  the  recital  in 
the  bond.  Property  of  Lawson  and  Bussey  was  seized  under 
the  vmt,  but  at  the  appearance  term  Lawson  pleaded  in  abate- 
ment this  variance  between  the  writ  and  the  declaration,  to 
which  plea  a  demurrer  VTas  filed.  Upon  intimation  from  the 
court  that  the  demurrer  would  not  be  sustained,  and  that  no 
amendment  would  be  allowed,  by  agreement  between  the  attor- 
neys of  the  parties  the  property  of  Lawson  was  released  from 
the  attachment,  the  plea  in  abatement  was  withdrawn,  and  judg- 
ment by  default  -wbb  entered,  under  which  Bussey's  property 
was  sold  and  six  or  seven  hundred  dollars  realized  therefrom, 
which  was  afterwards  paid  to  and  received  by  James  Walker,  as 
agent  for  Mrs.  Walker,  and  by  him  paid  to  her — neither  of  whom 
was  in  court  at  the  trial  of  the  action,  nor  made  any  objection 
when  informed  of  the  proceedings  and  the  course  pursued.  On 
the  trial  of  the  present  action  there  was  admitted  in  evidence, 
against  the  defendants'  objections,  the  receipt  given  by  them 
for  the  note,  and  also  against  the  objections  of  the  defendant 
Mitchell  an  agreement  by  the  defendant  Goodman,  by  which, 
after  reciting  the  pendency  of  the  present  suit  and  the  fact 
of  the  former  suit  on  the  note,  he  agreed  that  any  evidence 
which  would  be  legally  admissible  to  charge  Baugh  k  Brock,  if 
thej  were  dafsodants,  could  be  given  in  the  present  suit,  and 
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ihat  he,  Goodman^  would  be  chaigeable  with  whatever  the  evi- 
dence might  have  imposed  upon  Baugh  &  Brock  bad  they  been 
defendants.  The  record  of  the  suit  on  the  note  was  admitteil 
in  evidence,  against  the  objections  of  the  defendants,  and  after 
proof  of  the  levy  of  the  writ  of  attachment,  and  the  value  of 
Lawson's  property,  and  the  release  thereof,  certain  letters  of 
Baugh  &  Brock  to  James  Walker,  relative  to  the  suit  on  the 
note,  were  admitted,  also  against  the  defendants'  objections. 
The  defendants  sought  to  show  by  Baugh  that  he  had  spent  sev- 
eral days  in  looking  up  the  question  in  whose  name  the  decla- 
ration should  be  filed,  and  had  consulted  a  distinguished  attor- 
ney, who  pronounced  the  declaration  a  good  one,  and  the  only 
proper  one  to  be  filed,  and  further  sought  to  prove  by  Baugh 
that  the  arrangement  as  to  Lawson's  property  was  the  best  thing 
that  he  could  do  for  the  plaintiff,  but  the  evidence  was  excluded. 
Several  practicing  attorneys  testified  that  in  their  opinion  the 
suit  on  tiie  note  might  have  been  brought  in  the  name  of  Mercer, 
or  in  the  name  of  Mrs.  Walker,  either  individually  or  as  execu- 
trix. The  court  charged  that  if  the  jury  believed  all  the  evi- 
dence they  must  find  for  the  plaintiff,  to  which  the  defendants 
objected.  The  judgment  was  affirmed  by  the  supreme  court, 
but  a  rehearing  was  afterwards  granted;  and  the  judge  before 
whom  the  case  was  argued  being  of  the  opinion  that  it  should 
be  reversed,  it  was  certifiea  to  the  governor  for  a  special  statu- 
toiy  court,  in  which  it  was  reversed.  A  rehearing  was  again 
granted,  and  the  cause  now  came  on  for  argument. 

L.  E,  Parwns  and  P.  if.  AUinn,  tor  the  appellants. 
John  T.  Morgan  and  J.  FaUmer,  contra. 

By  Court,  Stonx,  J.  This  case  has  heretofore  been  before 
this  court:  WaUcer  v.  Ooodman,  21  Ala.  647;  and  it  was  then  set- 
tled that  each  count  in  the  declaration  contains  a  good  cause  of 
action.  That  opinion  must  stand  as  the  settled  law  of  this  case: 
Wyatts  Adm'r  v.  Steele,  26  Id.  639.  The  jury  by  their  verdict 
affiirmed  that  '*  they  believed  all  the  evidence; "  and  the  inquiry 
arises.  Does  the  evidence  prove  all  the  material  averments  in 
either  of  the  counts? 

The  injury  complained  of  in  the  first  count  is  chaiged  to  have 
resulted  from  the  neglect  and  unskillf ulness  of  the  attorneys  in 
not  having  the  **  writ  of  attachment,  affidavit,  and  declaration 
prepared  and  drawn  up  and  filed  and  made  out  according  to  th€ 
bws  of  said  state  and  rules  of  the  said  court."  The  grava- 
men of  the  second  count  is  that  the  action  became  abortive  and 
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ci  no  avail  by  the  dismiflaon  of  the  lerj  of  the  attachment  and 
the  discharge  and  release  of  its  liens. 

For  the  common  accountabilities  of  life  all  men,  even  those  of 
the  lowest  degree  of  legal  sanity,  are  presumed  to  know  the  law, 
aod  are  held  responsible  for  its  violations.  Every  member  of 
ilie  legal  profession  admits  the  necessity  of  this  rule,  and  yet 
we  all  know  that  the  greatest  legal  minds  have  fallen  into  error. 
Law  18  ceri4iinly  the  most  comprehensiye  of  all  the  sciences;  its 
mastery  and  practice  the  most  intricate  of  aU  the  professions. 
Change  and  progress,  if  not  improyement,  are  observable  at 
<  very  epoch  of  its  history.  If  under  these  circumstances  mem- 
liers  of  the  legal  profession  were  held  accountable  for  the  con- 
f  equences  of  each  act  which  may  be  pronounced  an  error  by  the 
4iourt8  of  the  country,  no  one,  I  apprehend,  would  be  found 
lash  enough  to  incur  such  fearful  risks.  On  the  other  hand,  it 
imrely  cannot  be  successfully  maintained  that  lawyers  are  a  priv- 
ileged class,  not  responsible  for  any,  even  the  grossest  want  of 
sldU.  I  hold  that  they,  like  all  other  professional  men  and  arti- 
Gans,  impliedly  stipulate  that  they  will  bring  to  the  service  of 
their  clients  ordinary  and  reasonable  skill  and  diligence;  and  if 
they  violate  this  implied  stipulation,  they  are  accotmtable  to 
their  clients  for  all  injury  traceable  to  such  want  of  skill  and 
diligence:  Chit.  Con.,  8th  Am.  from  4th  Lond.  ed.,  481;  Id. 
482;  Dearborn  v.  Dearborn^  15  Mass.  816. 

Some  law-writers  and  some  adjudged  cases  are  guilty  of  in- 
accuracy in  the  employment  of  the  phrase  **  gross  negligence." 
Our  own  court  fell  into  this  error  in  the  case  of  Evans  v.  Wat^ 
rou8,  2  Port.  205.  It  is  there  said  that  an  attorney  is  not  liable 
*'  unless  he  has  been  guilty  of  gross  negligence."  In  the  same 
pan^graph  it  is  asserted  that  he  '*  is  bound  to  use  reasonable 
care  and  skill; "  and  the  meaning  attributed  by  the  writer  of 
that  opinion  to  the  expression  "gross  negligence"  is  the  want 
or  absence  of  "reasonable  care  and  skill."  Thus  explained, 
that  opinion  defines  the  true  measure  of  an  attorney's  duty  and 
liability:  Waugh  v.  Shunk,  20  Pa.  St.  180;  Denew  v.  DavereU, 
8  Camp.  461;  Shielk  v.  BlacJdmme^  1  H.  Black.  158;  Duncan  v. 
BiundeU,  8  Stark.  6. 

In  Chdefrey  v.  DaUon,  6  Bing.  460,  cited  in  Chit.  Con. 
i83,  484,  it  was  decided  that  an  attorney  is  liable  for  the  con- 
sequences  of  ignorance  or  non-observance  of  the  rules  of  prac- 
tice of  the  court  he  practices  in,  for  the  want  of  care  in  the 
preparation  of  the  cause  of  trial;  while,  on  the  other  hand,  he 
ih  not  answerable  for  error  in  judgment  upon  points  of  new  oc- 
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oiirrenoe«  or  of  nice  or  doubtful  construction:  Ohit.  Con. 
482-486;  Kemp  v.  BuH,  4t  Bam.  &  Adol.  424;  Reese  y.  Bighy, 
Id.  201;  Vamum  t.  Martin,  16  Pick.  440;  Smedes  y.  Elmendorf, 
8  Johns.  186;  Dearborn  t.  Dearborn,  16  Idass.  816;  PiU  v.  Fo^ 
ifen,  4  Burr.  2060;  Jreson  v.  Pearman,  8  Bam.  &  Orees.  799. 
This  statement  of  the  principle  is  well  sustained  both  by  reason 
and  authorify. 

I  lay  down  the  rule,  then,  for  the  determination  of  this  case* 
as  follows:  If  the  law  governing  the  bringing  of  this  suit  was 
well  and  clearly  defined,  both  in  the  text-books  and  in  our  own 
decisions;  and  if  the  rule  had  existed  and  been  published  long 
enough  to  justify  the  belief  that  it  was  known  to  the  profession, 
then  a  disregard  of  such  rule  by  an  attorney  at  law  renders  him 
accountable  for  the  losses  caused  by  such  negligence  or  want  of 
skill:  negligence,  if  knowing  the  rule  he  disregarded  it;  want 
of  skill,  if  he  was  ignorant  of  the  rule. 

One  of  the  earliest  and  best  defined  rules  of  pleading  in  ac- 
tions at  law  is,  that  the  suit  must  be  brought  in  the  name  of 
the  parly  in  whom  the  legal  interest  is  vested:  1  Ch.  PL  2. 
When  a  simple  contract  is  in  terms  made  with  an  agent  person- 
ally, he  may  sue  thereon:  Id.  8,  9;  Buffum  v.  Ohadwick,  8 
Mass.  103.  This  general  principle  is  laid  down  in  the  element- 
ary writers  on  pleading.  Buffum  v.  Chadwioh,  supra,  was  decided 
in  1811.  In  1839  Mr.  Story,  in  his  work  on  agency,  sec.  394, 
laid  down  the  rule  that  where  ''a  promissory  note  is  given  to 
an  agent  as  such,  for  the  benefit  of  his  principal,  and  the  prom- 
ise is  to  pay  the  agent  eo  nomine,  the  agent  may  sue  in  his  own 
name." 

In  Alabama,  as  early  as  1820,  and  at  the  second  term  which 
this  court  held,  the  same  principle  was  distinctly  and  directly 
enunciated:  Newbold's  Es^r  v.  TFt^son,  Minor,  12.  In  1837  the 
principle  was  again  asserted  in  Buying  v.  Medhck,  6  Fort.  82; 
and  in  January,  1843,  the  question  came  again  directly  before  this 
court,  with  the  same  result:  CaMeberry  v.  Fennel,  4  Ala.  642. 
The  same  rule  is  settled  in  the  same  way  in  other  states,  and 
in  the  later  decisions  of  this  court:  Chit.  Oon. ,  8th  Am.  from  4th 
Lond.  ed.,  211,  212,  note  1;  Bancroft  v.  Paine,  16  Ala.  834; 
and  see  authorities  on  the  briefs  of  counsel;  also  Harp  v.  Os- 
good, 2  Hill  (N.  Y.),  216. 

I  have  examined  the  authorities  referred  to  on  the  briefs  of  ooun« 
sel,  and  many  others,  and  have  found  no  case  of  simple  contract 
where  a  written  promise  was  made  to  any  one  eo  nomine,  although 
described  as  agent,  for  another  natural  person,  in  which  the  court 
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has  held  Che  action  improperly  brought  in  the  name  of  the 
payee.  True,  the  law  never  implies  a  promise  in  favor  of  an 
agent:  Branch  Bank  at  Montgomery  y.  Sydnor,  7  Ala.  808;  Chinn 
Y.  CanHnej  10  Johns.  887.  Nor  can  an  agent  maintain  an  ac- 
tion on  a  parol  promise  to  pay  him  a  debt  due  to  his  principal 
by  judgment:  Nabors  y.  Shippey,  15  Ala.  298. 

There  is  another  class  of  cases  where  a  promise  is  made  to  an 
agent,  treasurer,  or  trustee  of  an  incoiporated  company,  for  the 
benefit  of  the  company.  In  such  case  it  is  generally  held  that 
the  promise  is  in  fact  made  to  the  company,  and  that  it  is  the 
proper  party  plaintiff:  Alston  y.  Beariman,  2  Ala.  699;  Haaard  y. 
Planter^  A  MerchaiM  Bank,  4  Id.  299;  OUmore  y.  Pope,  5  Mass. 
491;  Taunton  Tiimpike  CorporaJtUm  y.  Whiting,  10  Id.  826  [6 
Am.  Dec.  124];  Master,  Wardens,  etc.  y.  Davis,  1  Bos.  k  Pul. 
98;  also  Sargent  y.  Morris,  8  Bam.  &  Aid.  277.  But  these  do 
not  conflict  with  the  rule  above  stated. 

The  right,  then,  to  sue  in  this  case  in  the  name  of  Mercer  at 
the  time  the  suit  was  commenced,  March,  1844,  was  so  well  and 
dearly  defined,  both  in  the  text-boob  and  in  our  own  decisions, 
and  the  rule  had  existed  and  been  published  so  long,  that  I  feel 
bound  to  pronounce  the  attorney  guilty  of  gross  negligence  or 
want  of  skill,  who  would  institute  a  suit  on  this  contract  in  the 
name  of  one  who  had  no  right  to  sue.  Had  Mrs.  Walker  no 
right  to  sue  in  her  own  name  ?  Evidentiy  she  had  the  right  to 
sue  in  her  own  name  as  executrix,  ayerring  the  demand  to  be 
assets  of  the  estate  of  her  testator:  Barbin  y.  Levi,  6  Ala.  401; 
^nham  y.  Oatdt,  12  Id.  105.  If  the  note  had  been  made  pay- 
Able  to  her,  describing  her  as  executrix,  etc.,  she  would  have  had 
the  right  to  sue  in  her  own  name;  the  words  '*  executrix,"  etc., 
being  regarded  as  descriptio  persona::  Tate  y .  Shackdford^s  Adm*r, 
24  Ala.  510  [60  Am.  Dec.  488];  also  Bufum  y.  Chadwick,  8 
Mass.  108;  CasUeberry  v.  Fsnnel,  4  Ala.  642;  Tombies  y.  Beynolds, 
17  Id.  115,  and  authorities  cited. 

I  am  of  the  opinion,  also,  that  the  suit  might  have  been  main- 
tained in  her  name  individually.  In  such  case  the  suit  is  not 
technically  on  the  note;  but  the  declaration  following  the  writ 
should  contain  the  common  counts;  and  the  note,  being  proved, 
may  be  given  in  evidence,  and  will  establish  the  fact  of  indebt- 
edness in  the  nature  of  an  account  stated:  1  Ch.  PI.  7, 8;  Mar- 
tyn  V.  Bind,  2  Cowp.  437;  Carnegie  v.  Waugh,  2  Dow.  &  By. 
377;  Oarrett  v.  ffandley,  4  Bam.  &  Cress.  664;  Taintor  v.  Pren- 
dergast,  8  Hill  (N.  T.),  72  [38  Am.  Dec.  618];  PiggoU  v.  Thomp- 
mm,  8  Bos.  &  Pul.  147,  and  note  a;  Company  of  Feltmakera  v. 
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Davia^  1  Id.  lOl,  note  e.  But  this  is  a  question  of  some 
doubt 

If  the  action  was  well  oonsideredy  was  thexe  any  authority  for 
filing  the  declaration  in  a  different  name?  Mr.  Chitty  says: 
"  The  declaration  must  pursue  the  writ,  in  regard  to  the  chris- 
tian and  surnames  of  the  parties:"  1  Ch.  PI.  279.  This  court, 
at  the  Januaiy  term,  1840,  laid  down  the  same  rule:  EUioU  v. 
Smiih,  1  Ala.  74.  This  rule,  then,  had  existed,  and  been  de- 
fined, both  in  the  text-books  and  our  own  decisions,  for  a  period 
of  time,  before  the  commencement  of  this  suit,  long  enough  to 
justify  the  belief  that  it  was  known  to  the  profession.  The  dis- 
regard of  so  plain  a  rule  betrayed  a  palpable  want  of  rea43onable 
skill,  or  of  reasonable  diligence:  See  also  Chapman  v.  Spence,  22 
Id.  588.  It  is  thus  made  clear  that  there  was  equal  fault  in 
the  pleader,  whether  he  erred  in  bringing  the  suit  in  the  name 
of  Mrs.  Walker;  or,  if  the  suit  was  well  brought,  in  filing  the 
declaration  in  the  name  of  Mercer;  thus  producing  a  departure, 
by  changing  the  parties.  The  argument  by  which  he  would 
escape  from  the  supposed  error  in  the  writ  leaves  him  without 
excuse  for  the  fault  in  the  declaration. 

But  it  is  contended  that  the  presiding  judge,  when  leave  to 
amend  was  asked,  replied  that  he  would  grant  the  leave,  but 
there  was  nothing  to  amend  by.  The  inference  is  drawn  from 
this  that  an  amendment  would  have  availed  nothing,  and  hence 
was  not  passed.  The  answer  to  this  is,  that  a  palpable  depart- 
ure in  pleading,  amounting  to  croHsanegligenHa  or  lata  culpa,  had 
placed  the  record  in  this  condition. 

I  hold,  then,  that  it  was  a  bold  practice  to  pursue  a  doubtful 
course,  when  a  clear  one  was  open  to  the  pleader.  It  betrayed 
gross  negligence,  or  want  of  skill,  to  change  the  plaintiff,  and 
declare  in  a  name  different  from  that  named  in  tlie  writ.  The 
necessity,  actual  or  supposed,  for  the  discharge  of  the  levies, 
was  caused  by  the  palpable  fault  of  the  pleader;  and  he  is  re- 
sponsible for  the  consequences. 

I  have  thus  for  considered  this  case  as  if  it  were  res  Integra, 
Such  is  not  its  condition.  When  this  case  was  before  in  this  court, 
21  Ala.  647,  the  court,  speaking  of  the  first  count  in  the  declara- 
tion, the  substance  of  which  is  stated  in  the  opening  of  this  opin- 
ion, used  this  language:  **  It  may  not  be  the  strict  professional 
d^tv  of  an  attorney  to  prepare  or  supervise  the  preparation  of  an 
affidavit  for  an  attachment  or  a  writ  of  attachment;  but  if  he  does 
undei  take  to  do  so,  and  does  it  so  negligently  or  unskillf uUy  that 
his  client,  in  the  progress  of  the  cause,  suffers  an  injuxy  bj 
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Bon  of  such  want  of  care  and  skill,  the  attorney  is  liable  to  an 
action.  That  it  is  the  attorney's  duty  to  prepare  a  declaration 
admits  of  no  question;  and  here  the  allegation  of  neglect  and 
want  of  skill  embraces  as  well  the  declaration  as  the  affidavit  and 
writ.  This  made  it  sufficient,  if  the  other  words  did  not."  It 
this  extract  establishes  anything,  it  is  the  proposition  that  if 
the  attorney  frames  the  declaration  ''  so  negligently  or  nnskill- 
fully  that  his  client,  in  the  progress  of  the  cause,  suffers  injury 
by  reason  of  such  want  of  skill  and  care,  the  attorney  is  liable 
to  an  action."  I  have  shown  above  that,  in  framing  the  declara- 
tion, the  attorney  was  wanting  in  care  or  skill.  This,  then, 
brings  the  case  directly  within  the  former  adjudication,  and  I 
feel  bound  to  observe  and  cany  out  that  decision  as  the  law  of 
this  case:  MaWiews  v.  Sands,  29  Ala.  186,  at  the  present  term. 

Seyond  points  were  raised  on  the  admissibility  of  evidence, 
all  of  which,  I  think,  were  correctly  ruled  in  the  court  below. 
The  receipt  for  the  collection  of  the  note  was  a  necessaiy  fact 
to  establish  the  relation  of  client  and  attorney,  the  relation  in 
which  the  alleged  default  was  committed.  So  the  record  in  the 
case  of  Walker  v.  Bussey  d  Laio9on,  not  reported,  was  admissible 
to  prove  the  final  determination  of  that  suit. 

The  agreement  of  Mr.  Goodman,  dated  December  2.  1860, 
was  admissible  evidence  against  him;  and  that  agreement  justi* 
fied  the  admission  of  the  letters  of  Mr.  Brock.  If  Mr.  Mitchell 
desired  to  relieve  himself  personally  from  the  influence  of  this 
testimony,  he  should  have  asked  the  court  to  limit  its  operation 
by  a  proper  charge:  Palmer  v.  Severance,  9  Ala.  751;  Falkner  v. 
Leiih,  15  Id.  9. 

The  proof  attempted  to  be  made  by  the  witness  Baugh,  that 
he  had  consulted  a  distinguished  attorney,  and  also  that  the 
arrangement  entered  into  was,  under  all  the  circumstances,  the 
beet,  in  his  judgment,  that  could  be  made,  was  properly  re- 
jected. It  sought  to  establish  no  fact,  and  was  in  itself  not  a 
question  of  science,  to  justify  its  proof  by  experts :  Chit.  Con.  484. 

Champerty,  in  the  stipulation  of  commissions,  cannot  avail 
the  attorneys  in  this  case.  That  portion  of  the  contract  being 
void,  the  attorneys,  having  performed  services,  could  have  main- 
tained an  action  for  reasonable  compensation:  EoUoway  v.  Lowe, 
1  Ala.  246;  approved  in  Ellioa  v.  McClelland,  17  Id.  206.  Being 
entitled  to  the  benefits  of  the  retainer,  it  would  be  monstrous 
to  relieve  them  from  its  responsibilities. 

The  dissolution  of  the  partnership  of  Mitchell  k  Gk>odman  did 
not  relieve  Mr.  Mitchell  from  the  liabilities  he  assumed  when 
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his  firm  undertook  the  collection  of  the  note.  His  partner  bad 
bound  him  to  the  employment  of  reasonable  skill  and  diligence 
in  the  conduct  of  the  suit,  and  from  that  responsibility  he  could 
not  relieve  himself  without  the  consent  and  act  of  Mrs.  Walker. 
Moreover,  the  default  was  committed  while  the  partnership  waa 
in  existence.  It  might  be  further  added,  that  as  there  was  no 
proof  that  Mrs.  Walker  had  notice  of  the  dissolution,  she,  hav* 
ing  traded  with  the  firm  as  partners,  was  not  chargeable  with 
the  consequences  of  the  dissolution:  Collyer  on  Fart.,  by  Per- 
kins, sec.  120,  and  notes. 

There  is  nothing  in  the  argument  based  on  the  fact  of  the 
receipt  of  a  part  of  the  money  by  the  plaintiff  below.  She  was 
entitled  to  as  much  of  her  demand  as  the  attorneys,  by  the  em- 
ployment of  ordinary  skill  and  diligence,  could  have  collected. 
The  receipt  of  part  by  her,  when  more  was  due,  was  neither  an 
accord  and  satisfaction  nor  an  estoppel. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

The  connection  of  the  other  members  of  the  court  with  this 
case  devolves  on  me  the  individual  responsibility  of  this  de* 
eision.  The  delicacy  and  importance  of  the  questions  presented 
have  prompted  me  to  submit  this  opinion  to  several  distinguished 
members  of  the  profession,  gentlemen  who  have  had  no  connec- 
tion with  the  controversy  and  no  previous  knowledge  of  its  ex- 
istence. They  all  concur  in  the  correctness  of  the  principles 
above  expressed. 

February  8, 1857.  I  have  carefully  resurveyed  the  grounds  of 
this  opinion.  The  result  of  my  deliberations  is  a  thorough  con- 
viction that  in  declaring  in  a  name  different  from  that  in  whose 
favor  the  writ  was  issued  the  appellants  have  rendered  them- 
selves liable  to  the  plaintiff.  I  therefore  adhere  to  my  former 
opinion,  basing  my  conclusion  mainly  on  this  ground. 

DscmoH  or  CJouar  ov  Form eb  Appeal  is  Law  ov  Gabb:  Kote  to  Qtfi% 
AdnCr  v.  IFUImmim,  27  Am.  Deo.  634,  uhere  the  question  is  diecoiead;  /Vmfe»- 
heny  v.  iVosier,  39  Id.  373;  and  see  alao  Jcamm  v.  PaUen^  55  Id.  384,  and 
note  ooUeoting  prior  oases  on  the  subject  of  store  cteeMt. 

BiOQT  or  AoKNT  TO  SuB  ON  NoTi  Patabu  to  Him  Eo  Kominb:  See  EatA- 
cm  R.  R.  Co.  y.  Benedict,  66  Am.  Dec  384;  Btmk^BrUUk  ITortk  America  ▼. 
ffooper.  Id.  390,  and  notes  thereto. 

LiABiUTT  or  Attoknbt  at  Law  iob  KasuazvcB  ahd  Wabt  or  Skill. — 
This  subject  is  fully  dlMsussed  in  the  note  to  lUeh  v.  SeoU,  34  Am.  Deo.  86; 
see  also  Pennington*$  Ea^ra  v.  TtU^  52  Id.  262,  and  other  oases  collected  in  the 
note  thereto;  Lynch  v.  ComvumvoeaUk^  16  Id.  582.  The  principal  case  is  cited 
In  Oambert  ▼.  Hart,  44  Oat  553,  to  the  point  that  an  attorney  Is  liable  for  a 
want  of  snoh  skill,  prudence,  and  diligence  as  lawyers  of  ofdinary  skiU  and 
oapaoity  commonly  possess  and  ezeroise. 
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[80  ATJiHiMA,  040.1 
0RDDIAVCB  PBOHIBIXnfO  HaWKXHO  AND  PlDDLDIO  ABOUT  StBBRB  OV  Crrr» 

09  AsenoLEB  Vsuauly  Sold  nr  Mabsxib,  o  wot  UHcomnTOTnurALi  or 
in  Tiolation  of  oommon  rights  or  HBroaoonablo,  but  is  only  the  «wdM  of 
the  power  to  regulate  oaoh  bininoM. 
BznoBB  Powxa  is  Oitjot  to  Cm  or  Momui  st  Ghabtbr  to  Pbohibit 
8alb  of  iiMttt»  game*  ponlfcry,  and  Tegetabloo,  ezoopi  at  the  pnblio  maricet. 

VaUDITT  OV  DlSTIHOr    and    IhDKPXVDXNT    PABXi    OV    OBDIXAirOB    n  vof 

AvnBOTKD  by  the  faot  that  other  aaoh  parte  are  Toid  ae  nnaathoriMd  by 
the  charter.     Per  Walker,  J. 

PBOflxocnoN  for  violating  an  ordinance  of  the  city  of  Mobile 
prohibiting  "  all  hawking  and  peddling  about  the  Btreets  of  the 
dty  of  meat,  game,  poultry,  yegetables,  or  any  other  article  or 
commodity  usually  sold  or  vended  in  the  market."  It  was 
proved  that  the  defendant  peddled  meat  on  a  street  in  the 
thickly  settled  part  of  the  city.  The  defendant  sought  to  show 
that  there  were  but  two  public  markets  in  the  dty;  that  the  city 
limits  extended  from  one  to  two  miles  in  different  directions 
from  the  markets;  and  that  it  was  impossible  for  many  persons 
to  visit  either  market,  and  in  consequence  they  were  unable  to 
supply  themselves  with  the  articles  of  which  the  ordinance  pro- 
hibited the  sale«  The  offer  was  rejected  by  the  court,  and  the 
defendant  excepted.  The  defendamt  contended  that  the  ordi' 
nance  vnis  in  conflict  vrith  the  dty  charter,  and  was  unreason* 
able  and  oppreedve,  and  in  violation  of  common  right,  in  that 
it  tended  to  deprive  those  who,  from  a  distance,  or  other  causes, 
could  not  go  to  the  market,  of  the  ordinary  comforts  of  life. 
The  court  held  the  ordinance  unobjectionable,  so  far  as  it  pro- 
hibited the  sale  of  meat,  poultry,  fish,  and  game,  except  in 
public  markets,  and  the  defendant  excepted. 

E,  8.  Dargan,  for  the  appellant 

John  T.  Taylor t  contra. 

By  Court,  Walksb,  J.  We  do  not  assent  to  the  argument  of  the 
appellant's  counsel  against  the  validity  of  the  ordinance,  under 
which  the  fine  in  this  case  was  inflicted.  We  do  not  deem  it 
violative  of  the  constitution,  or  of  common  right,  or  void  be- 
cause it  is  unreasonable.  It  does  not  prohibit  the  exercise  of  a 
right, 'but  regulates  it.  This  ordinance  may  be  sustained  by 
the  same  argument  by  which  Mr.  Justice  Ormond  maintained 
the  constitutionaliiy  and  reasonableness  of  an  act  authorizing 
the  corporation  of  Mobile  to  license  bakers,  to  regulate  the 
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weight  and  price  of  bread,  and  prohibit  the  baking  for  eale,  ex* 
oept  by  thoee  licensed.  We  refer  to  that  argument,  reported 
in  the  case  of  Mayor  and  Aldermen  of  Mobile  y.  litiUe,  3  Ala. 
137  [36  Am.  Dec.  441  ],  which  is  not  OTemiled  in  this  respect 
by  Mayor  and  Aldermen  of  EuniwiUe  v.  Phelps,  27  Id.  65»  a» 
covering  the  disputed  ground  in  this  case. 

The  decision  as  to  the  constitutionality  of  the  statute  regu- 
lating the  mode  of  carrying  arms  also  contributes  to  maintain, 
the  validity  of  the  ordinance:  Stale  y.  Beid,  1  Ala.  612  [35  Am. 
Dec.  44].  See  also  the  oases  of  Bespublica  y.  Ihiguet,  2  Yeates, 
498;  Wadleigh  y.  OUman,  12  Me.  408  [28  Am.  Dec.  188],  in 
which  the  constitutionality  of  the  municipal  legislation  pro- 
hibiting the  erection  of  wooden  buildings  in  cities  is  main- 
tained: City  Council  of  Montgomery  y.  Hutchison,  13  Ala.  673. 
We  find  nothing  unreasonable  in  the  ordinance.  On  the  con- 
trary, it  is  a  regulation  to  which  the  convenience  and  welfare^ 
of  most,  if  not  all,  cities  have  required  them  to  resort. 

The  corporation  has,  in  its  charter,  express  power  to  pro< 
hibit  the  sale  of  meats,  poultry,  fish,  and  game,  except  at  the 
public  market.  If  it  has  not  the  power  under  the  charter  ta 
make  the  same  prohibition  as  to  things  not  included  in  the  ex- 
press authority  (a  point  which  we  do  not  decide),  the  ordinance^ 
would  not  be  void  as  to  those  things  within  the  charter,  because 
it  is  as  to  those  without  the  charter.  The  rule  is,  that  if  a 
by-law  consist  of  several  distinct  and  independent  parts,  al* 
though  one  or  more  of  them  may  be  void,  the  rest  are  equally 
valid  as  though  the  void  clauses  had  been  omitted:  Wilcock 
on  Corp.  161,  ecc.  289;  Motnle  &  Ohio  B.  B.  Co.  v.  Stale,  2» 
Ala.  673. 

The  judgment  of  the  court  below  is  affirmed. 


PowKB  OF  Municipal  Corpobation  to  Pass  Ordikakobs  Rbouiatih* 
BusiNBSS:  See  liobinaon  ▼.  Mayor  of  i^onHin,  34  Am.  Dec.  625,  and  note^ 
fnlly  diacuBsing  the  question;  Mayor  ttc.  qf  Mobile  v.  Yville,  36  Id.  441 1 
Collins  y.  HaJtch,  61  Id.  466;  Goddard  ▼.  PrtMaU  etc,  of  Toum  qfJaekmm^ 
vUU,  60  Id.  773,  and  note.  Tlie  principal  case  is  cited  in  Caldwell  y.  CUy  ^ 
AlUKi,  33  lU.  421,  as  deciding  that  an  ordinance  prohibiting  *'ail  hawking 
and  peddling  about  the  streets  of  the  city  of  meat,  game,  poultry,  vegetables^ 
or  any  other  article  or  commodity  sold  or  vended  in  the  market,'*  was  not  an* 
reasonable,  nnoonstitntional,  or  against  oonmion  right. 
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Bell  ov  h^iamQ  OAimoT  mm  Vauzd  st  Pabol  om  sr  Wbitino  In  fb*  feni 
of  a  bill  of  lading  ■nbaequently  aeut  to  the  consignoo  by  the  oarrior. 

OomiOH  Carbixb  om  Uivmr  n  Absolittelt  Lualb  ion  Samby  or  Qoom 
UKTIL  Dbuvxbxd  AT  SpioinxD  Pi.ACB  to  wMoh  he  has  agreed  to  trana- 
port  and  deliver  them,  and  ia  not  excnaed  from  liability  from  the  inability 
to  asoenJ  the  river  to  rach  place  by  reaaon  of  the  low  stage  of  the  water^ 
nor  by  plaeiog  the  gooda  in  a  warehooee  at  the  higheat  poiot  to  whieh  ba 
could  aaoend,  where  they  are  deatroyed  by  fire. 

DaAox  on  Cdstoii  amoiio  Gommok  Cabbiim  is  Ibbblxtakt  ahd  Iva]>* 
maaiBiJi  on  the  qaeation  as  to  the  liability  of  a  common  carrier  for  Icaa 
of  goods,  when  it  tends  only  to  show  an  ezcose  for  delay  in  delivering 
them. 

USAOB    IS    IsrADMISSIBLB    TO    VaBT  OB   OOTTBADICT    WBITTBir    OoZfTBACV* 

Ptr  Rice,  d  J. 
RacEirr  by  Cobsioheb  ov  Pabt  or  Goods  ik  Tbabsito  ix>b8  kot  Di^ 
CHABOB  Common  Cabbibb  vbom  Liabiutt  ah  to  Rxmautdbb,  althooi^ 
the  acceptance  of  part  may  be  given  in  CTideace  in  mitigation  of  dam- 


AonoH  for  damages  for  the  failure  of  the  defendants  to  deliTer 
goods.  The  defendants,  owners  of  a  steamboat,  reoeired  certain 
goods  at  Mobile,  and  gave  their  bill  of  lading,  stipulating  to 
deliver  the  goodsat  Colnmbus,  Mississippi,  "  dangeis  of  the  river 
excepted."  On  accoont  of  the  low  stage  of  the  water  the  boat 
coold  ascend  only  to  Newport,  some  distance  below  Golambus, 
and  at  this  place  the  goods  were  unloaded  and  placed  in  a  ware- 
house. The  plaintiff  paid  the  freight  on  and  hauled  away  a  por- 
tion of  the  goods,  but  the  remainder  were  destroyed  in  the  ware- 
house by  fire.  The  defendants  offered  to  prove  by  advertisements 
inserted  by  them  in  the  papers,  and  by  oral  testimony,  that  in 
the  event  of  low  vrater  they  would  only  give  clear  bills  of  lading 
to  GfrainesviUe,  below  Newport,  that  the  plaintiff  knew  this  fact, 
and  that  although  the  bill  of  lading,  by  mistake,  called  for  a 
delivery  of  the  goods  at  Columbus,  the  true  agreement  was  to 
deliver  them  at  that  place  only  in  case  the  water  permitted;  and 
thej  also  offered  to  prove  that  another  bill  of  lading  was  made 
out,  with  the  limitation  of  '*  water  permitting  as  to  any  point 
beyond  Qainesville,"  and  sent  to  and  received  by  the  plaintiff, 
but  the  evidence  was  rejected.  The  defendants  also  offered  to 
prove  by  steamboat  men  that  it  was  a  custom  among  them  in  the 
event  of  low  vrater  to  land  their  freight  at  the  highest  point  to 
which  they  could  ascend,  and  store  it  in  warehouses  at  the  risk 
of  the  consignees,  but  this  evidence  was  rejected. 

Am.  Dao.  Voi..  LXVm— 10 
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Oeorge  N,  Stetoart^  for  the  appellants. 
William  O,  Jofnes^  contra. 

By  Oourty  Bxob,  C.  J.  The  defendants  axe  oommon  camera. 
The  bill  of  lading,  deliTered  by  them  to  the  consignor,  the  agent 
of  the  plaintiiF,  contains  their  contract  mth  the  plaintiff.  Tliey 
cannot  be  permitted  to  add  other  terms  to  that  written  contract^ 
or  to  contradict  or  vazy  it,  either  by  a  writing  in  the  form  of  a 
bill  of  lading  subsequently  sent  by  them  to  the  plaintiff  or  by 
parol  cTidence:  West  r.  KeUy,  19  Ala.  853  [64  Am.  Dec.  192]; 
Cole  y.  Spann^  18  Id.  637,  and  authorities  cited  for  appellee. 

The  main  question  is  not  one  of  actual  blame,  but  of  legal 
obligation.  The  contract  of  the  defendants  as  common  car- 
riers was  to  transport  and  deliver  at  Columbus  the  goods  of  the 
plaintiff  received  by  them,  '*  dangers  of  the  river  excepted."  By 
it  they  became  absolutely  liable  for  the  jsaf ety  of  the  goods  until 
delivered  at  the  place  therein  specified,  and  responsible  for  losses 
resulting  before  deliveiy  at  that  place  from  fire,  or  from  any 
and  eveiy  other  cause  whatever,  except  "  dangers  of  the  river," 
or  the  act  of  Qod  or  the  public  enemies,  or  the  fault  of  the 
plaintiff:  Goggs  v.  Barnard^  1  Smith's  Lead.  Cas.,  ed.  1856,  pp. 
288,  316.,  and  notes  thereto;  Friend  v.  Wood,  6  (}ratt.  189;  Mc" 
denaghan  t.  Brock,  5  Rich.  L.  17;  New  Jersey  Steam  Nov. 
Co.  V.  Merchants'  Bank,  6.  How.  844;  PaUon's  Adm'rs  v.  Mdgraih 
Jb  Brooks,  Dudley,  159;  Barrett  v.  Ou>ens,  1  Dev.  &  B.  273; 
Edwards  on  Bailm.  513.  The  only  exception  expteaaed  in  the 
contract  is  "  dangers  of  the  river."  The  only  exceptions  im- 
plied by  law  are,  the  act  of  Qod  or  of  the  public  enemies,  or 
{he  fault  of  the  plaintiff. 

The  excuse  arising  from  the  inability  of  the  steamboat,  by 
reason  of  the  low  stage  of  the  water,  to  ascend  the  river  as  far 
up  as  Columbus,  is  no  defense  for  violating  their  engagement  to 
deliver  the  goods  at  Columbus.  Nor  was  the  engagement  to 
deliver  them  at  Columbus  performed,  discharged,  or  terminated 
by  their  placing  them  in  the  warehouse  at  Newport.  Nor  was 
their  liability  for  the  safety  of  the  goods  diminished  by  their 
placing  them  in  that  warehouse:  Edwards  on  Bailm.  614,  and 
authorities  supra;  Davis  v.  Chrrett,  6  Bing.  716. 

If  the  goods  had  been  safely  delivered  at  Columbus,  and  this 
suit  had  been  one  for  not  carrying  and  delivering  them  there 
in  a  reasonable  time,  then  the  question  might  have  been  raised 
whether  a  common  carrier,  in  respect  to  the  time  of  delivery  of 
goods,  may  excuse  delay  in  the  delivery  by  accident  or  misfor 
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tune,  alihough  not  ineTitable,  where  he  has  oaed  due  eare  and 
diligenoe  to  guard  against  delay.  That  question  seems  to  haTS 
been  considered,  and  decided  in  the  affirmative,  in  Parsons  v. 
Bardy,  14  Wend.  215  [28  Am.  Dec.  521];  and  in  Boner  t.  3!er^ 
(hani^  Sleamboai  Co. ,  1  Jones  L.  211.  But  there  is  no  such  ques- 
tion in  this  case.  The  question  here  is  as  to  the  liability  for 
not  deliTeiing  the  goods  at  all — for  their  loss — not  for  mere  delay 
in  deliTering;  and  even  if  it  were  conceded  that  the  placing  the 
goods  in  the  warehouse  at  Newport  under  the  circumstances 
proved  might  be  an  excuse  for  mere  delay  in  not  delivering 
them,  yet  it  cannot  exempt  the  defendants,  as  common  carriers, 
from  their  duty  to  keep  them  safely,  or  liability  for  their  loss  by 
fire  in  the  warehouse.  The  usage  or  custom  which  the  defend- 
ants offered  to  prove  does  not  touch  the  question  of  the  liability 
of  the  defendants  for  the  loss  of  the  goods  by  fire  in  the  ware- 
house at  Newport  before  they  had  been  delivered  at  Columbus, 
but  tends  only  to  show  an  excuse  for  mere  delay  in  not  deliver- 
ing. As  there  was  no  such  question  of  delay  in  this  case,  the 
evidence  as  to  the  usage  was  irrelevant  and  inadmissible;  but  if 
the  usage  had  tended  to  show  that  the  defendants  were  exempt 
from  liability,  under  their  written  contract,  for  the  loss  of  the 
goods  by  fire  before  they  were  delivered  at  Columbus,  then  the 
evidence  as  to  the  usage  would  have  been  inadmissible,  as  its 
plain  effect  would  have  been  to  vary  or  contradict  the  written 
contract:  Barlow  v.  Lamberl,  28  Ala.  704;  Smilh  v.  Mobile  Nav. 
S  Mia.  Ins.  Co.,  80  Id.  167,  at  last  term. 

In  Lowe  v.  Moss,  12  HI.  477,  it  was  decided  that  the  receipt 
by  the  owner  of  a  part  of  a  lot  of  goods  in  transitu  does  not  dis- 
charge a  common  carrier  from  liability  as  to  the  remainder.  That 
decision  meets  our  unqualified  approval.  The  acceptance  of  part 
may  be  given  in  evidence  in  mitigation  of  damages.  It  has  no 
greater  effect:  Boumanv.  TboU,  23  Wend.  306  [35  Am.  Dec.  562]; 
LeaviU  v.  Smith,  7  Ala.  175.  The  unexecuted  intention  to  accept 
the  other  part  is  not  an  acceptance  of  it:  Waters  v.  Spencer,  23 
Id.  460. 

There  is  no  error,  and  the  judgment  of  the  court  below  is 
affirmed.  ___^ 

Bill  ov  LuU>iyo,  row  Fax  mat  bb  Waived  bt  Pabol:  See  Morrimn  v. 
Daima,  SI  Am.  Deo.  695,  Bad  note  oollecting  prior  caeei.  The  qneetion  ii 
diacnaeed  at  length  in  the  note  to  Chandler  v.  Sprague,  38  Id.  409. 

Coif M oir  Carbibb's  Bbsponsibilxtt  Cobtinubs  vvtil  Goods  abb  Dblit- 
EBXD  IS  SAim  AoooBDuro  TO  CovTBACT:  Motea  v.  Boston  eU.  B,  JR.,  64  Am. 
Deo.  381;  New  Brunewiek  etc.  Co.  ▼.  Tien,  Id.  394;  Norway  Plaiiu  Co.  r. 
Bodomete.  R.  R.,  01  Id.  423^  and  notes  to  thi 
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BviDJuroi  ov  UflAOB  OB  Custom,  whbk  Admibsiblx:  See  Barlow  ▼.  La$i^ 
beH^  05  Am.  Deo.  874,  and  note  collecting  prior  caeea.  See  in  partioalar,  as 
to  euatoma  oonoerning  common  carriers,  note  to  Chvemcr  y.  Wiihenf  60  Id. 
90.  The  principal  caae  ia  cited  in  PiUabwrgh  tie  Ry  v.  BarreU,  36  Ohio  St. 
463,  to  the  point  that  neither  naage  nor  custom  can  be  aet  up  to  abaolTe  the 
oarrier  from  hia  ordinary  dutiea,  which  public  policy,  his  general  undertakings 
or  hia  apeoial  promise  may  hare  bound  him  to  do. 

AoosRAHOi  ov  Goods  vbom  Common  Cabbixb  does  not  bar  action  lor  ne^- 
ligenoe,  but  may  be  given  in  evidence  in  mitigation  of  damagea:  Bowmam  r. 
TeaU,Vi  Am.  Deo.  662.  and  note;  and  ane  Shaw  y.  Swth  CaroUna  B.  B.^  Si 

ia.76a. 
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Omonov  to  CoMPmircnr  of  WmnEss  oir  Qsouiros  ov  Pubueo  Fouot-ob 
IimnasT  n  Watvkd,  where  the  deposition  of  snoh  witaeaa  la  taken  ob 
notice  to  the  attorney  of  the  adverae  party,  who,  with  knowledge  of  the 
incompetency,  attended  the  examination,  and  croas-ezamined  the  witnaas 
without  objection. 

DboIiABAtioks  ov  Dkvbhdaxt  nr  Exxounoir  or  Possbssiok  of  Pkbsohai. 
Pbopebtt,  Bxplavatoht  ov  his  Possbssioh,  abi  ADMTH8TM.K  in  evidenos 
againat  the  claimant,  aa  ahowing  the  manner  in  which  the  defendant  held 
posaesaion. 

DiOLABATioirs  ov  Dxvbndart  nff  Bxsoution  ik  Possession  ov  Pxbsonax. 
Pbofxbst,  as  to  SouBca  ov  ms  Titlv,  abb  Inadmissibui  in  evidenoe 
againat  the  claimant. 

braoLvxNOT  0  Lboal  Conglcsion;  and  a  witness,  although  well  aioquainted 
with  the  affidra  of  an  Individual,  cannot  be  permitted  to  testify  that  audi 
individual  was  insolvent  at  a  given  time. 

PBOGBSDDra  to  try  the  right  of  property  in  certain  shives  leTied 
on,  in  the  possession  of  one  Skinner,  under  a  judgment  against 
him  in  favor  of  the  appellants.  The  slaves  were  claimed  by  the 
appellee,  as  trustee  for  the  wife  of  Skinner.  To  prove  that  the 
slaves  were  the  property  of  Mrs.  Skinner,  who  was  the  sole 
witness  to  the  bill  of  sale  to  her,  the  claimant  introduced  in  evi- 
dence her  deposition,  taken  upon  due  notice  to,  and  in  the  pres- 
ence of,  the  leading  counsel  for  the  appellants,  who  knew  who 
she  was,  but  did  not  object  to  her  competency,  but  cross-exam- 
ined her.  The  appellants  objected  to  the  reading  of  the  depo- 
sition in  evidence,  on  the  ground  that  the  witness  was  incom- 
petent from  public  policy  and  interest,  but  the  objection  waa 
overruled.  It  appeared  from  the  deposition  that  Mrs.  Skinner 
had  bought  the  slaves  of  her  husband,  in  1839,  long  prior  to  the 
appellants'  judgment,  and  paid  for  them  with  her  separate  funds. 
The  appellants  proved  that  Skinner  was  in  possession  of  the 
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fllayes  in  1852  or  1858,  and  tbey  oflSered  to  ahow  that  while  so  in 
posBefldon  he  had  said  that  he  churned  the  slaTee  as  diatribatee 
of  his  father's  estate;  and  the  appeUants  farther  offered  to  show 
through  what  source  Skinner  actuaUy  did  daim  them,  but  the 
court  rejected  this  CTidence,  and  allowed  the  appellants'  to  prove 
only  that  while  in  possession  Skinner  claimed  the  slaves  as  his 
own.  The  appellants  also  offared  to  prove,  by  a  witness  well 
acquainted  with  the  affiurs  of  Skinner,  that  he  was  insolvent 
shortly  after  the  execution  of  the  bill  of  sale  to  his  wife,  for  the 
puipose  of  showing  that  the  bill  of  sale  was  fraudulent,  but  the 
offer  was  rejected.    The  rulings  of  the  court  axe  assigned  as 


WHUam  IL  Bffrd,  for  the  appellants. 

N.  B.  H.  Dawwn  and  John  T.  Morgan,  conira. 

By  Court,  Biqb,  0.  J.  Where  the  deposition  of  a  witness, 
incompetent  upon  grounds  of  public  policy  or  interest,  has  been 
taken  on  notice  to  the  leading  attorney  of  the  plaintiff,  and  that 
leading  attorney,  with  knowledge  of  the  ground  of  the  incompe- 
tency, attended  the  examination,  and  cross-examined  the  wit- 
ness, without  making  any  objection  to  the  competency,  the 
objection  will  be  held  to  have  been  waived:  MsOreary  v.  Hirk, 
29  Ala.  244;  Drake  v.  IbOer,  28  Id.  649;  Lyde  v.  Tuylor,  17  Id. 
270.  It  follows  that  there  was  no  error  in  overruling  the  ob- 
jection made  on  the  trial  to  the  deposition  of  Mrs.  Lyde,  the 
wife  of  the  claimant. 

The  declarations  of  the  defendant  in  execution,  in  possession 
of  the  personal  chattels  in  controversy,  explanatoiy  of  his  pos- 
session— ^ihat  is,  showing  that  he  holds  in  his  own  right,  or  in 
subordination  to  the  tiUe  ot  another — are  admissible  as  evidence 
against  the  claimant.  But  they  are  so  admissible  only  upon  the 
ground  that  they  constitute  part  of  the  res  geske — ^that  is,  they 
show  the  manner  in  which  he  held  possession.  His  declarations, 
which  go  to  establish  something  beyond  that,  and  to  prove  facts 
disconnected  with  the  possession,  are  not  admissible  against  the 
claimant:  McBnder.  Thompson^  8  Ala.  652;  Abneyy.  KingsUind, 
10  Id.  855  [44  Am.  Dec.  491];  Darling  v.  Bryant,  17  Id.  10  [52 
Am.  Dec.  162].  According  to  these  rules,  there  was  no  error 
in  excluding  those  declarations  of  the  defendant  in  execution 
which  were  excluded. 

Our  decisions  have  uniformly  treated  insolvency  as  a  legal 
conclusion;  and  the  necessary  result  from  them  is  that  a  wit- 
ness, although  **  well  acquainted  with  the  afEfidrs  "  of  a  specified 
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individual,  cannot  be  permitted  to  testify  that  tbe  specified  in- 
dividual was  "  insolvent "  at  a  given  time,  if  objection  to  Huch 
testimony  is  duly  made:  Law9on  v.  Orear^  7  Ala.  784;  McuBcy 
V.  Walker,  10  Id.  288;  Walker  v.  Fbrbes,  25  Id.  139  [60  Am.  Dec 
498];  BoyaU's  Adm'r  v.  McKengie,  Id.  363;  Montgomery  etc.  B. 
R.  Co.  V.  Vamer,  19  Id.  185.  The  court  below,  therefore,  did 
not  err  in  refusing  to  allow  the  witness  for  the  plaintiffs  to  testify 
that  the  defendant  in  execution  was  insolvent  shortly  after  tbe 
execution  of  the  bill  of  sale  by  him  to  the  claimant. 
Judgment  a£Srmed.  

Waivxb  or  Objiction  to  Inooxpxtskct  of  Witkxbb:  See  SiockUm  ▼» 
DenmUh,  32  Am.  Dec.  735;  Varick  ▼.  Jadeton,  19  Id.  571. 

Deolabatiovs  or  Pabtt  in  Pobsxssion  or  Pbopsbtt  abx  ADMnanuji 
AS  ExpLANATOST  or  PossKSSiON:  Martin  V.  Hardestyf  62  Am.  Deo.  773| 
Nelson  ▼.  Iverson,  00  Id.  442,  and  notes  to  the  caeea. 

Hbabsat  Evidexgb  is  Inadmissibui  to  Pbovi  Insolvbvot:  Walker  ▼. 
fbrhetf  60  Am.  Deo.  498. 


Tatlob  V.  Kelly. 

[81  AX.ABA1IA,  60.] 

CoNTBiTAirr  Who  is  Partt  to  Suit  is  Inoohfetkrt  Witnbs  to  Dosat 

ESTABUSHMBNT  Or  WiLU 

Ebbob  or  Lower  Court  in  Rkjectino  WiTims  as  Inoomfbtbmt  ov 
Gbouni>  or  Intxrest  must  be  shown  by  bill  of  exiMptions;  it  will  not  be 
presumed. 

UnDUB  IxrLUENCE  IN  EXECUTION  Of  WiLL  IS  SuCH  AB  AMOUNTS  TO  F^BOB 

AND  Coercion  destroying  the  free  agency  of  the  testator. 
Misrepresentation  not  Producing  Direct  Erraor  in  iNrLUBHcnro  Bb> 

QUEST  TO  Pakty  MISREPRESENTED  will  not  vitiato  a  will. 
Subsequent  Katifigation  after  Removal  or  Undttb  iNrLUSNOB  destroys 

the  effect  of  such  undue  influence  as  a  ground  for  aasailing  the  Talidity 

of  a  will. 
Oreat  Age,  Bodlt  Infirmitt,  and  Impaired  Mdvd  do  not  Vitiatb  Will 

made  by  one  possessing  a  recollection  of  the  property  to  be  bequeathed 

and  the  manner  of  its  disposition.     It  b  not  necessary  thBt  the  memory 

should  be  perfect  and  the  mind  unimpaired. 
Agreement  Revoking  Will  in  Part  does  not  work  a  reyooatioii  as  to  the 

remaining  property  mentioned  in  the  will  but  not  in  the  agreement. 
Proponent  or  Will  cannot  by  his  Acts  or  Dbclabations  DsrBAT  nt 

Probate  to  the  prejudice  of  other  legatees,  notwithstanding  he  may  also 

be  a  legatee. 
Oonstruction  op  Instrument  Ofpered  for  Probate  is  Qvbstiob  or  Law; 

and  after  it  is  proved  to  Iks  a  will,  the  court  should  instruct  the  jury  of 

its  nature  as  such. 
Remaining  Pru visions  or  Will  are  not  Deprived  of  their  Testambm- 

takt  Cuakaoter,  nor  the  instrument  rendered  inadmissible  to  probate^ 
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from  the  fact  that  some  of  its  proTinons  may  have  had  the  force  of  a  oon- 
tract,  and  may  have  heoome  operative  during  the  life  time  of  the  taita- 
trix. 
Pabtt  Liable  to  bb  Prbjumcbd  has  Pritilbob  ob  Abunci  Exflaxa- 
TOST  Cbabob. 

JUBT  abb  JuDOES  of  OrBDIBILITT  OB  WlT2rB88. 

Whbbb  thbbb  18  No  Proof  Tbkdino  to  Show  Revocation  of  Will»  and 
the  qaeetion  of  revocation  it  left  to  the  jury,  this  It  not  taoh  error  at  caa 
be  taken  advantage  of  by  the  contestant  of  the  wilL 

CoiiTBST  of  a  will  made  by  one  Nancj  Taylor,  by  -which  she 
bequeathed  four  slayes  to  one  Martha  EeUy.  The  slayes  were 
Talned  at  one  thousand  seyen  hundred  and  fifty  dollars,  and  went 
into  the  possession  of  said  Martha  Kelly  and  husband  at  the  date 
of  the  will,  the  consideration  of  which  was  that  Eelly  and  wife 
were  to  furnish  all  things  necessary  for  the  support  and  comfort 
of  the  testatrix  during  her  life,  and  at  her  death  receiye  fiye  hun- 
dred dollars  out  of  the  yalue  of  the  slayes.  The  will  further  pro- 
vided that  the  remaining  one  thousand  two  hundred  and  fifty 
dollars  should  be  divided  among  her  children  (naming  them). 
The  will  was  duly  attested  by  Thomas  Hogg  and  A.  Sample  as 
subscribing  witnesses.  It  was  offered  for  probate  by  Eelly  and 
contested  by  T.  C.  and  W.  L.  Taylor,  sons  of  Nancy  Taylor,  on  the 
grounds:  1.  The  instrument  is  not  the  last  will  and  testament  of 
decedent;  2.  It  is  a  deed  of  gift;  3.  It  is  a  deed  of  sale;  4.  It  is 
void  for  uncertainty;  5.  It  was  procured  by  undue  influence;  6. 
It  was  procured  by  fraud;  7.  It  was  revoked  by  decedent  during 
her  life-time;  8.  Proponent  is  estopped  from  probating  said  in- 
strument, he  having  surrendered  the  slaves  to  W.  L.  Taylor^ 
administrator  of  the  estate  of  William  Taylor,  before  decedent's 
death,  and  having  offered  them  for  sale  as  the  property  of  the 
estate  of  said  Taylor.  The  proponent  proved  by  the  subscribing 
witneBses  the  execution  of  the  instrument  and  the  sanity  of  the 
testatrix;  they  then  produced  a  release  from  T.  C.  Taylor  to 
William  L.  Taylor  of  all  his  interest  in  the  estate  of  the  testa- 
trix, and  offered  said  T.  0.  Taylor  as  a  witness,  but  the  court 
ruled  him  out  for  the  reasons  stated  in  the  opinion.  Contestant 
introduced  evidence  tending  to  prove  fraud  and  undue  influence 
on  the  part  of  Eelly  and  wife,  also  mental  incapacity  in  the  tes- 
tatrix; and  to  prove  that  the  will  was  revoked,  he  introduced  an 
agreement  signed  by  testatrix,  Eelly,  and  W.  L.  Taylor,  as  a 
compromise  in  a  suit  by  W.  L.  Taylor  as  administrator,  against 
Nancy  Taylor  and  D.  E.  Eelly.  Following  is  the  agreement: 
"  In  the  above-stated  case  it  is  agreed  between  the  parties  that 
the  said  Nancy  Taylor  and  Daniel  E.  Eelly  hereby  delivered  to 
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the  said  William  L.  Taylor,  as  administarator  aforesaid,  the 
negroeB  sought  to  be  reoovered  in  this  suit  [naming  the  slaves], 
to  be  administered  upon  by  him  as  such  administrator,  we  claim- 
ing no  right  or  title  to  them  except  our  rights  in  them  as  dis- 
tributees of  the  estate  of  said  William  Taylor,  deceased;  and  the 
said  William  L.  Taylor  is  to  dismiss  said  suit  at  the  costs  of  the 
plaintiff,  and  all  bonds  given  in  this  case  axe  to  be  released. 
Oiven  under  our  hands  and  seals  this  third  day  of  Januazy,  1866. " 
Under  this  agreement  the  slaves  were  sold,  as  before  mentioned 
in  the  grounds  of  contest.  The  court  instructed  the  jury,  at  re- 
quest of  proponent,  in  effect  as  follows:  1,  2.  If  the  jury  believe 
that  the  will  was  not  obtained  by  exercising  an  influence  amount- 
ing to  force  or  coercion,  destroying  the  free  agency  of  the  testa- 
trix, then  such  influence  was  not  undue  influence;  8.  Undue  in- 
fluence must  be  such  as  destroys  the  free  agency  of  testatrix,  and 
constrains  her  to  do  what  is  against  her  will;  4.  If  they  believe 
that  D.  K.  Kelly  made  false  representations  to  Thomas  Taylor, 
yet  if  Mrs.  Taylor  was  not  influenced  by  these  representations  in 
her  disposition  of  property  intended  to  be  bequeathed  to  Thomas 
Taylor,  they  would  not  vitiate  the  will.  The  fifth  and  sixth 
charges  are  sufficiently  stated  in  the  opinion.  The  seventh  and 
sixteenth  charges,  next  referred  to  in  the  opinion,  are  as  follows: 
If  the  jury  believe  that  Nancy  Taylor  signed,  or  caused  her  name 
to  be  signed  to,  the  agreement  with  Kelly  and  W.  L.  Taylor, 
that  is  not  a  revocation  of  the  writing  purporting  to  be  her  will, 
and  if  they  believe  that  Mrs.  Taylor,  when  her  will  was  made, 
owned  the  slaves,  but  that  they  were  taken  from  her  and  sold  as 
the  property  of  William  Taylor  before  her  death,  this  does  not 
vitiate  the  will.  The  ninth  and  thirteenth  charges  next  referred 
to  are,  that  if  the  jury  believe  that  Kelly  signed  the  agreement 
dismissing  the  suit,  gave  up  the  slaves,  stood  by  and  saw  them 
sold  and  made  no  objection,  the  paper  is  not  vitiated  if  they  find 
it  to  be  the  will  of  Mrs.  Taylor;  and  the  acts  and  declarations  of 
Kelly  are  not  admissible  to  invalidate  this  paper  as  the  will  of 
Mrs.  Taylor  to  the  prejudice  of  other  legatees,  and  the  jury  can- 
not consider  them  for  that  purpose.  The  eleventh  charge  is,  that 
if  the  jury  find  that  no  money  or  thing  of  value  was  paid  by 
Kelly  to  Mrs.  Taylor  for  the  slaves  named  in  the  instrument 
offered  for  probate;  that  they  remained  on  the  place  where  Kelly 
and  Mrs.  Taylor  resided,  until  taken  away  by  the  sheriff;  that 
Mrs.  Taylor  designed  the  bequests  to  take  effect  only  at  her 
death;  and  that  Kelly  was  not  to  pay  for  nor  own  the  slaves  un- 
til then — ^then  this  was  not  a  bill  of  sale.    The  gist  of  the  four- 
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teenth  and  fifteenth  cbaxgee  are  stated  in  the  opinion.  Ohaige 
17.  If  the  jnxy  believe  that  Mrs.  Taylor  signed  the  paper  as  her 
last  irill  in  the  presence  of  Hogg  and  Sample;  that  in  her  presence 
and  each  others'  presence  th^  signed  it  as  subscribing  witnesses; 
that  sbe  was  of  sonnd  and  disposing  mind,  and  signed  it  with- 
out undue  influence;  that  it  was  not  obtained  1^  fraud;  and  that 
she  did  not  reroke  it — ^then  it  is  the  last  will  and  testament  of 
lbs.  Taylor,  and  th^  will  so  find. 

George  W.  Oayle  and  J.  D.  F^  TFiQuims,  for  the  appellant. 
Bmcre  and  Yancey^  coviira. 

By  Court,  Wilxbb,  J.  We  pass  by  the  question  whether  the 
interest  of  Thomas  0.  Taylor  was  not  released  1^  some  oneor  more 
of  theseyeral  releases.  He  was  oneof  the  contestants,  a  party  to 
the  suit,  and  liable  for  costs;  and  therefore  an  incompetent 
witness,  irrespectiye  of  his  interest  to  defeat  the  establishment 
of  the  will:  DeOande  y.  DariingUm,  29  Ala.  92;  Gilberi  y.  00- 
beH,  22  Id.  529;  Code,  sec.  1649. 

The  name  of  the  contestant  appears,  from  a  statement  in  the 
bill  of  exceptions  posterior  to  the  rejection  of  the  witness,  to 
have  been  stricken  out  by  the  court  on  motion.  There  is  noth- 
ing which  indicates  that  this  was  done  before  that  contestant 
was  oflTered  as  a  witness,  or  contemporaneously  with  the  offer  of 
him  as  a  witness;  or  that  the  striking  his  name  out  as  a  party 
had  any  connection  with  or  reference  to  the  offer  of  him  as  a 
witness.  We  must  pass  upon  the  rulings  of  the  court  upon  the 
question  in  the  light  of  the  circumstances  which  appear  to  have 
been  before  the  court  at  the  time.  We  cannot  presume,  for  the 
purpose  of  reversing  the  judgment,  that  the  witness  had  ceased 
to  be  a  party  when  he  was  offered  to  the  court.  If  the  court 
ened,  it  must  be  shown  by  the  bill  of  exceptions,  and  cannot 
be  presumed.  The  bill  of  exceptions  states  that  the  first  release 
was  executed,  and  thereupon  the  witness  offered;  and  that  he 
was  a  son  of  the  deceased.  The  release  is  then  set  out.  It  is 
then  said  that  **  upon  these  facts,  the  court  refused  to  allow 
him  to  be  sworn.''  Every  subsequent  offer  of  the  witness  is  put 
expressly  upon  the  ground  of  the  release.  No  proposition  re- 
ferring the  restoration  of  his  competency  to  the  striking  out  of 
his  name  as  a  party,  in  connection  with  the  release,  was  ever 
made.  It  is  manifest  that,  upon  such  a  bill  of  exceptions,  there 
is  no  room  for  us  to  say  that  the  court  below  was  ever  called 
upon  to  decide  the  question  of  Thomas  0.  Taylor's  competency 
as  a  witness,  upon  the  hypothesis  that  he  had  ceased  to  be  a 
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pariy  to  the  Buit  when  he  was  offered.  If  he  was  a  party,  h» 
was  clearly  incompetent.  We  cannot  therefore  say  that  thp 
court  erred  in  rejecting  the  witness. 

Mr.  Justice  Goldthwaite,  in  the  case  of  OiJberi  t.  CHlberi,  22* 
Ala.  629,  said:  "Undue  influence,  legally  speaking,  must  be 
such  as,  in  some  measure,  destroys  the  free  agency  of  the  tes- 
tator; it  must  be  sufficient  to  preyent  the  exercise  of  that  discre- 
tion which  the  law  requires  in  relation  to  every  testamentary 
disposition.  It  is  not  enough  that  the  testator  is  dissuaded,  by 
solicitations  or  argument,  from  disposing  of  his  pioperty  as  h» 
had  previously  intended;  he  may  yield  to  the  persuasions  of 
affection  or  attachment*  and  allow  their  sway  to  be  exerted  over 
his  mind;  and  in  neither  of  these  cases  would  the  law  regard 
the  influence  as  undue.  To  amount  to  this,  it  must  be  equiva* 
lent  to  moral  coercion.  It  must  constrain  its  subject  to  do  what 
is  against  his  will,  but  which,  from  fear,  the  desire  of  peace,  or 
some  other  feeling,  he  is  unable  to  resist."  In  1  Williams  oa 
Executors,  42,  we  find  the  following  language:  **  But  the  influ- 
ence, to  vitiate  an  act,  must  amount  to  force  and  coercion,  de- 
stroying free  agency;  it  must  not  be  the  influence  of  affection 
and  attachment.  It  must  not  be  the  mere  desire  of  gratifying^ 
the  wishes  of  another;  for  that  would  be  a  very  strong  ground 
in  support  of  a  testamentary  act.  Further,  there  must  be  proof 
that  the  act  was  obtained  by  this  coercion;  by  importunity 
which  could  not  be  resisted;  that  it  was  done  merely  for  th( 
sake  of  peace,  so  that  the  motive  was  tantamount  to  force  and 
fear:"  1  Jarman  on  Wills,  39;  Dunlap  v.  Bofnnson,  28  Ala.  100; 
LevereU  v.  Carlisle,  19  Id.  80.  The  charges  given,  numbered 
1,  2,  and  8,  assert  propositions  of  law,  which  are  laid  down 
in  these  quotations;  and  we  therefore  cannot  regard  them  as- 
erroneous. 

The  effect  of  the  fourth  charge  given  was  not  to  take  frook 
the  jury  the  consideration  of  the  supposed  misrepresentation,  in 
determining  the  extent  of  power  acquired  by  the  proponent  over 
the  testatrix;  and  whether  he  had  withdrawn  her  confidence 
from  the  child  misrepresented,  placed  her  beyond  the  influence 
of  that  child,  and  thus  subjected  her  to  his  control.  The  jury 
could  have  implicitly  followed  the  instruction,  and  yet  allowed 
the  fact  of  the  misrepresentation,  in  connection  with  the  other 
evidence,  to  have  its  full  weight  upon  the  decision  of  the  ques- 
tion of  undue  influence.  The  instruction  to  the  jury  was  not 
that  they  should  disregard  the  misrepresentation  as  evidence  in 
{he  case,  but  that  the  misrepresentation,  not  having  produced  a 
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direct  effect  in  inflnencing  the  beqaest  to  him  who  was  misrep- 
reeented,  would  not  vitiate  the  will.  It  nuaed  the  question  of 
the  effect  of  the  single  fact  of  a  misrepxeeentationy  which  did 
not  influence  the  only  bequest  which,  from  its  nature,  it  was 
calculated  to  affect  directly.  The  propriety  of  the  charge  wiU 
be  made  apparent  by  addng  the  question,  If  there  were  no 
other  evidence  than  .the  misrepresentation  of  Thomas  C.  Taylor, 
and  the  fact  that  it  did  not  affect  the  bequest  to  him,  would  the 
will  be  vitiated?  The  charge  simply  answers  this  question  in 
the  negative,  and  in  doing  so  does  not  violate  the  law. 

If  the  fifth  charge  given  had  said  that  although  the  will  waa 
made  under  undue  influence,  yet  if  subsequently  ratifled  when 
there  vras  no  cause  for  fear,  and  when  the  undue  influence  was 
removed,  the  will  would  be  valid,  we  would  hesitate  to  declare 
it  correct.  Such  a  charge  would  take  from  the  jury  the  con- 
sideration of  the  other  grounds  upon  which  the  will  was  assailed. 
The  charge  is  not  that  upon  the  facts  presented  in  it  the  will 
would  be  valid,  but  that  the  will  ''  would  be  the  same  in  law  as 
if  no  undue  influence  had  been  exerted; "  or  in  other  words,  that 
a  subsequent  ratiflcation,  in  the  absence  of  fear  and  undue  in* 
fluence,  would  leave  the  case  as  if  undue  influence  had  not  been 
proved.  It  is  conceivable  that  the  cause  of  the  undue  influence, 
or  the  agency  which  exerted  it,  might  be  "removed,"  and  yet 
the  influence  itself  might  linger  upon  the  mind  of  the  testatrix. 
We  therefore  do  not  say  that  a  ratification,  in  the  mere  absence 
of  the  agency  which  produced  the  undue  influence,  would  make 
%e  will  stand  as  if  no  undue  influence  had  been  exerted.  The 
question  presented  1^  the  charge  is,  whether  a  ratification,  when 
ttiere  is  no  fear,  and  when  Uie  undue  influence— the  undue 
power  over  the  mind  of  the  testatrix — ^has  been  removed,  will 
strip  the  case  of  all  effect  from  undue  influence,  as  a  ground  for 
ansniling  the  will.  Thus  understood,  we  think  the  charge  is 
correct.  The  undue  influence  could  not  be  said  to  continue  the 
exercise  of  its  dominion  over  the  mind,  when  it  has  been  re- 
moved. When  the  undue  influence  has  been  withdrawn,  the 
power  and  dominion  over  the  mind  and  vnll  are  gone,  and  they 
are  left  free. 

In  the  sixth  charge  there  is  no  error.  The  standard  of  the 
capacity  necessary  to  qualify  one  to  make  a  valid  will,  as  laid 
down  in  the  charge,  was  not  too  low.  That  the  testatrix  should 
make  a  valid  will,  it  was  not  necessary  that  her  memory  should 
be  perfect,  and  her  mind  unimpaired.  If  she  had  memory  and 
mind  enough  to  recollect  the  properly  she  vras  about  to  bequeath. 
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•  and  the  persons  to  whom  she  wished  to  will  it,  and  the  manner 
in  which  she  wished  it  to  be  disposed  of ,  and  to  know  and  un- 
derstand the  business  she  was  engaged  in,  she  had,  in  oon* 
templation  of  law,  a  sound  mind;  and  her  great  age,  bodily  in- 
firmity, and  impaired  mind  would  not  vitiate  a  will  made  by 
one  possessing  such  capacity.  These  are  the  propositions  which 
the  charge  asserts,  and  they  are  correct:  Harrison  t.  Bowan,  8 
Wash.  886;  1  Jarman  on  Wills,  50;  Coleman  y.  Bobertaon,  17 
Ala.  84. 

The  instrument  executed  in  1866,  by  Nancy  Taylor,  Kelly, 
and  William  L.  Taylor,  includes  seven  slaves,  four  of  which  are 
probably  identical  with  the  four  slaves  mentioned  in  the  will, 
though  that  does  not  appear  with  certainty.  The  will  does  not 
bequeath  only  the  four  slaves  which  are  claimed  to  be  embraced 
in  tiie  instrument  of  agreement,  but  after  the  bequest  of  the  price 
fixed  upon  the  slaves,  it  gives  all  the  household  property  of  the  tes- 
tatrix to  Fanny  Williams  and  Martha  S.  Kelly.  Conceding  that 
this  instrument  of  agreement  was  a  revocation  of  the  bequests  of 
the  will  so  far  as  the  slaves  mentioned  in  that  agreement  were 
concerned,  it  can  have  no  other  effect.  Waiving  the  question 
of  the  effect  of  the  instrument  upon  the  bequests  of  the  slaves 
as  one  not  necessary  to  be  decided  here,  it  is  clear  that  the  will 
was  not  thereby  revoked  in  Mo.  It  still  remained  a  subsisting 
will  as  to  the  household  property,  and  on  that  account  was  a 
proper  subject  of  probate,  if  legidly  executed  and  established  to 
the  court:  1  Jarman  on  Wills,  166,  sec.  8;  1  Williams  on  Exeo* 
utors,  167,  note  2;  Powell  v.  Powell^  80  Ala.  697,  at  the  piesent 
term.  It  follows  that  there  is  no  error  in  either  the  seventh 
or  the  sixteenth  charge. 

The  charges  numbered  9  and  13  were  correct.  It  is  estab- 
lished law  in  this  state  that  £he  proponent  of  a  will  cannot,  by 
his  declarations  or  acts,  manufacture  the  evidence  to  defeat  the 
probate  of  the  will,  to  the  prejudice  of  other  legatees,  notwith- 
standing he  may  be  himself  a  legatee:  Boberts  v.  Travoick^  13 
Ala.  68;  Walher  v.  Jones,  23  Id.  4dl8;  Bunyard  v.  MsElroy,  21 
Id.  811.  The  proponent  was  not  the  only  legatee  under  the 
will.  Besides  him  and  the  contestants  there  were  several 
others.  We  cannot  say  that  those  others  assented  to  have  their 
rights  in  the  matter  of  the  probate  of  the  will  affected  by 
the  declarations  of  KeUy,  the  executor.  The  question  falls  pre- 
cisely within  our  former  decisions,  which  we  approve.  The 
declarations  and  acts  of  the  proponent  of  the  will  cannot  estop 
the  court  from  admitting  the  will  to  probate,  and  consequently 
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cannot  estop  the  ofler  of  it  for  probate  by  the  proponent  in 
case.  If  the  proponent  has  estopped  himself  from  asserting 
any  right  bestowed  on  him  bj  the  will  as  against  the  contest- 
ants, or  either  of  them,  it  may  be  a  matter  for  consideration  in 
some  sabsequent  soit;  but  it  is  entitled  to  no  effect  upon  the 
qiiestion  of  the  Talidily  of  the  will  in  controversy  in  this 


It  may  be  that  the  proiisions  of  the  will,  giving  the  slayes  to 
Kelly  and  his  wife,  to  go  into  their  immediate  possession,  at  the 
price  of  one  thousand  seven  hundred  and  fifty  dollars,  and 
aUowing  to  them  five  hondred  dollars  of  that  smn  for  supply* 
ing  to  the  testatrix  all  things  needful  for  her  support  and  com* 
fort  during  her  natural  life,  make  a  contract  inier  vitHm;  but 
eyery  other  provision  of  the  instrument  is  clearly  testamentary. 
The  eleventh  charge  was  not  so  favorable  to  the  proponent  as 
he  was  entitled  to  have  it.  The  construction  of  the  instrument 
was  for  the  court;  and  the  court  should  have  instructed  the 
jury  that  it  was  a  will.  That  the  court  erred  in  making  the 
question  whether  it  was  a  will  depend  upon  certain  extrinoo 
facts  was  a  matter  not  prejudicial  to  the  contestant.  It  was  an 
error  in  his  favor.  It  placed  obstacles  unauthorized  by  law  in 
the  way  of  the  establishment  of  the  will. 

The  fact  that  some  provisions  of  the  instrument  offered  for 
probate  may  have  had  the  force  of  a  contract,  and  may  have 
become  operative  during  the  life-time  of  the  testatrix,  does  not 
deprive  the  other  provisions  of  the  will  of  their  testamentary 
character,  nor  render  the  instrument  inadmissible  to  probate  as 
a  vrill.  Therefore  the  court  did  not  err  by  saying  in  the  charge 
numbered  15  thai  the  possession  of  the  slaves  by  Mrs.  Kelly,  in 
the  life-time  of  the  testatrix,  would  not  vitiate  the  will. 

The  fourteenth  charge  is  somewhat  complex  and  involved, 
and  may  possibly  have  contributed  to  mislead  the  jury  by  seem* 
ing  to  make  the  latter  of  the  two  propositions  which  it  contains 
the  antithesis  of  the  former.  The  charge,  however,  asserts  no 
incorrect  proposition;  and  its  ambiguity  and  tendency  without 
explanation  to  mislead  will  not,  under  the  former  decisions  of 
this  court,  authorize  a  reversal:  Partridge  v.  ForsyQi^  29  Ala. 
200.  It  vnis  the  privilege  of  the  pariy  liable  to  be  prejudiced 
to  protect  himself  by  asking  an  explanatory  charge.  The  two 
propositions  of  the  charge  are  that  the  jury  were  not  bound  to 
believe  a  vritness,  and  that  in  determining  what  is  correct  tes- 
timony, they  must  look  to  all  the  facts  and  circumstances  of  the 
case.     In  determining  the  credibility  of  a  witness,  th^  ju^'j, 
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looking  at  all  the  various  matters  which  Intimately  affect 
oredibilit jy  are  to  judge  whether  he  merits  belief. 

There  is  no  error  in  charge  number  17.  The  objection  made 
to  it  is  that  it  left  the  question  of  revocation,  which  is  supposed 
to  be  a  question  of  law,  to  the  jury.  Let  it  be  conceded  that 
the  revocation  of  the  will  involves  a  question  of  law,  and  yet 
the  charge  contains  no  error  prejudiciaJ  to  the  appellant.  The 
bill  of  exceptions  set  out  all  tiie  evidence,  and  there  is  no  proof 
tending  to  show  a  revocation  of  the  will.  The  charge,  there- 
fore, in  making  the  negation  of  a  revocation  necessary  to  the 
establishment  of  the  will  imposed  an  onua  upon  the  proponent 
which  did  not  belong  to  him;  and  thus  if  there  be  error  in  the 
charge,  it  is  one  in  favor  of  the  appellant. 

The  principles  which  we  have  laid  down  in  passing  upon  the 
charges  given  cover  the  questions  presented  by  the  charges 
asked  and  refused,  and  show  that  the  court  was  correct  in  refus- 
ing them. 

On  the  margin  of  one  of  the  charges  asked  by  the  appellant 
the  presiding  judge  wrote  "  refused,"  and  on  tixe  face  of  the 
same  charge,  and  near  the  bottom  of  it,  he  wrote  ''given." 
The  bill  of  exceptions  states  that  the  court  gave  that  charge  in 
part  and  refused  it  in  part.  The  charge  asserts  the  two  propo- 
sikions  that  certain  acts  of  Kelly  would  estop  him  from  offer- 
ing the  will  for  probate,  and  that  he  being  estopped,  the  will 
could  not  be  admitted  to  probate  on  his  application.  The  ap- 
pellant was  not  entitled  to  have  either  one  of  those  proposi- 
tions given  as  a  charge  to  the  jury;  and  if  either  was  given,  he 
obtained  so  much  more  than  he  ought  to  have  had.  We  can- 
not reverse  the  case  for  the  refusal  of  the  cour^  to  give  or  refuse 
the  charge  as  asked,  when  there  is  no  exception  for  that  omis- 
sion, and  it  affirmatively  appears  that  the  appellant  was  not 
prejudiced  thereby. 

The  judgment  of  the  court  below  is  affirmed. 


Bnx  ov  ExoKpnours  should  Gontaik  Bkjboted  Bvtdenob  AssiointD  as 
BaaoB:  Ifeal  v.  SoMndenojit  41  Am.  Dec.  609;  Brewer  y.  Strong,  44  Id.  5i4» 
note  518;  and  that  error  will  not  be  presamed,  see  McCuskey  v.  Ortif,  62  Id. 
836. 

Undux  Intlubncs,  to  Vitiatb  EzEounoN  of  Will,  mast  arooont  to  force 
and  coercion  by  such  violence  and  threats  as  may  be  reasonably  supposed  to 
destroy  the  free  agency  of  a  man  possessing  ordinary  strength  of  mind:  Itayd 
v.  Floyd,  49  Am.  Deo.  626,  and  citations  in  note  633;  and  farther,  as  to  what 
oonstitntes  undue  influence,  see  Davia  v.  Calvert,  25  Id.  282;  P0U9  v.  Houae, 
80  Id.  829:  Woodward  ▼.  .Garnet,  51  Id.  648. 
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EzTBKiR  Old  Agb  op  Testator  is  si  or  ov  Itsslf  Sufviciekt  to  render 
Juin  inoompeteat  to  make  a  will:  Kirbooodr,  Oordont  02  Am.  Dec.  418;  Big- 
dona  FTitf,  22  Id.  84;  and  ai  to  what  amounts  to  saffident  testamentary  ca- 
pacity, see  Kirkwood  ▼.  Oardonf  tuprOf  and  citations  to  cases  mentioned  in 
auto  thereto. 

Caitgkllatiox  or  Bbqumv  ScaHDXHO  Sbpabatilt  from  other  beqaests 
does  not  cancel  the  other  bequests:  WHoJTs  Appeal,  53  Am.  Dec.  597,  and 
note  602. 

DxcLABATiOKB  ov  Pbopouhdib  o#  Will  Who  u  Bxsoctor  akd  also 
Lboatkb  are  admissible  in  eridoDoe  as  against  the  will:  Peeples  ▼.  jSitesem^ 
«4  Am.  Dse.  750. 

JUBT  MUST  JlTDOB  CSBDIT  AHD  BmCT  OF  WlTirS88IS'  TnTIMOHT:  Flm^ 

wm»g  ▼.  Marim  Ins.  Ob.,  33  Am.  Deo.  33;  see  also  Jones  ▼.  Slate,  62  Id.  66a 

Tbb  F&nrciPAL  oasx  was  citbd  in  8tM>s  r.  Hcusion,  33  Ala.  566,  to  the 
point  contained  in  the  fifth  snbdiTidon  of  sylUbns,  supra;  and  it  was  again 
dted  in  ffalFs  Heirs  ▼.  ffaiVs  £h^r,  38  Id.  134,  to  the  point  that  the  contest- 
snt  of  a  will  mnst  show  that  the  nndoe  influence  exerted  upon  the  mind  of 
the  testator  was  equivalent  to  moral  coercion,  and  constrained  him  to  do 
something  against  his  will,  and  which,  from  fear  or  some  other  feeling  than 
sflection,  he  was  unable  to  resist  It  is  cited  m  JaekmanU  WiU,  20  Wis.  111^ 
to  the  point  contained  in  the  third  paragraph  of  syllabus,  supra. 


Thomason  v.  Obum. 

(H  Alasamj,  106.] 

Pabol  Evibxkox  18  Ikadmissiblx  to  Vabt  Rbooild^  and  charge  is  erro- 
neous the  effect  of  which  is  to  shift  from  the  court  to  the  jury  the  duty 
of  determining  what  parol  evidence  is  inconsistent  with  the  record. 

IfmORAHDITM  OV  MaTTXBS  PbOPOSBD  TO  SB  SUBMITTED  TO  ARBITRATION, 
ASBXXMXHT  BETWXEN  PaRTOBS  TO    ARBITRATE,    AND  AWARD  Or  AhBI- 

TBAT0B8,  when  not  identified  and  made  matters  of  record,  are  not  admis- 
sible in  CTidence  upon  a  clerk's  certificate  when  the  arbitration  was  made 
without  order  of  court. 

Vuaxnn  hat  Waitx  Abbbhob  ov  OsionrAL  Papers  akd  Proov  ov 
TKHB  ExBUUTiON,  and  this  he  will  be  presumed  to  have  done  by  an 
amission  to  object  to  their  introduction  or  motion  to  exclude  them. 

Rbkbaxit  mrsr  bb  Ehterbd  bt  Plajkthf  in  Person,  and  where  the 
record  says  that  the  parties  came  by  their  attorneys,  and  that  plaintiff 
entered  the  rttraxU,  this  is  sufficient. 

Bbtraxit  IB  Eqwrjoxn  to  Vbrdiot  and  Judgment  upon  the  merits  ol 
the  case. 

/uDOMBNT  or  Fayob  ov  Bbibndabt  is  Conclusive  aoainbt  Plaintut, 
IN  Fatob  ov  Devxndant  in  a  subsequent  suit  holding  under  the  d»> 
fendant  in  the  prior  suit,  if  Judgment  was  rendered  before  the  prior 
defendant  parted  with  the  property,  and  unless  plaintiff  claimed  in  the 
sobsequent  suit  upon  title  acquired  after  the  judgment  in  the  prior 
action;  but  it  is  eiror  for  the  court  to  assume,  without  proof,  and  diaige 
the  jury,  that  the  judgment  was  or  was  not  rendered  previous  to  the 
diangeof  possession. 
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FOBMXB  RlOOYXBT  BaB8  SuBSBQOXHT  RlOOYXBT  lOB  SaME    CaVSM   OV 

AcnoK,  even  where  the  defendant  in  each  action  ie  a  different  pencm 
but  daimt  under  the  same  title. 
If  BaooBD  dobb  hot  DuoLoaB  Gbound  upon  Wmas  Awabb  of  Abu* 
TBAT0B8  n  Madb»  it  may  be  shown  by  parol 


DxiiHUB  to  recover  a  slave  named  Watsey  and  her  three  chil- 
dren. The  facts,  as  near  as  they  can  be  gathered  from  the  con- 
fused state  of  the  record,  are  as  follows:  Certain  suits  were 
pending  in  Peny  county  between  N.  H.  Hobson,  T.  B.  Bond, 
and  M.  D.  Thomason;  said  suits  were  submitted  to  arbitration, 
and  plaintiff  introduced  the  written  testimony  of  two  of  the  ar- 
bitrators, which  was,  in  effect,  that  during  the  arbitration  neither 
Hobeon  nor  Bond  were  present;  that  the  arbitration  was  con- 
ducted hj  plaintiff  and  Hobson's  brother,  and  agreed  to  by  them; 
that  the  matters  submitted  concerned  the  said  suits,  but  that 
the  titles  to  negroes  was  not  referred  to  them,  not  were  they 
named.  The  proof  otherwise  was,  that  plaintiff  was  the  owner 
of  the  said  negroes;  that  they  had  been  unlawfully  taken  by  one 
Hobson  as  the  agent  of  one  Grimes;  that  Grimes  had  no  title 
to  them;  that  said  Hobeon  carried  them  to  Florida  and  sold 
them  to  one  Lawson  as  the  property  of  Grimes;  that  Lawson 
sold  them  to  the  present  defendant,  in  whose  possession  they 
are  at  the  present  time.  A  transcript  of  the  record,  marked 
"Exhibit  A,'*  shows  that  a  writ  in  trespass  was  issued  by  the 
circuit  court  of  Perry  on  May  6, 1841,  in  a  suit  entitled  ThoTnO' 
ion  V.  HobBOUf  to  recover  damages  for  the  unlawfully  taking  and 
carrying  away  the  negro  woman  Watsey  and  her  children;  this 
is  followed  by  the  award  of  the  arbitrators,  as  follows:  "  We, 
the  arbitrators  chosen  and  appointed  in  this  case,  after  the  hear- 
ing of  the  testimony  on  both  sides,  make  the  following  award: 
That  M.  D.  Thomason  pay  fifty  dollars  in  complete  satisfaction 
of  bond  made  by  Thomas  B.  Bond  to  N.  H.  Hobeon,  L.  B.  Lusk; 
and  that  Hobson  give  up  to  said  Thomason  said  bond,  as  con- 
sidered; and  that  said  Thomason  enter  a  credit  in  the  case  now 
pending  in  the  circuit  court  of  this  county  against  said  Hobson 
for  the  negroes  in  detinue,  or  in  a  suit  for  damages,  as  aforesaid, 
made  in  the  statement  given  to  us  as  a  basis  of  our  arbitration. 
Given  under  our  hands  and  seals,"  etc.  The  agreement  to  sub- 
mit to  arbitration  the  matters  to  be  arbitrated  axe  then  set  out 
and  signed  by  Thomason  and  J.  D.  Hobson,  agent  of  N.  H.  Hob- 
son; and  it  further  provided  therein  that  the  award  of  the  arbi- 
trators shall  be  made  to  the  circuit  court  as  soon  as  possible; 
and  that  it  shall  be  made  the  final  judgment  of  said  court    The 
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judgment  of  the  oonrt  is,  that  **  this  day  came  the  partaes,  hj 
their  attom^s,  and  the  plaintiff  enters  a  relraxii  in  this  case 
agreeably  to  the  airaid  of  the  arbitrators.  It  is  therefore  oon* 
ddeied  by  the  court  that  the  defendant  go  hence  without  day 
and  reooTer  of  the  plaintiff  his  costs  by  him  about  his  defense  in 
this  behalf  expended ,  for  which  execution  may  issue. "  The  court 
charged  the  jury:  1.  That  the  testimony  of  the  witnesses  as  to 
what  was  submitted  to  arbitration,  and  as  to  what  was  decided, 
must  not  be  r^;arded  by  them,  so  far  as  the  same  was  in  writing 
contained  in  the  transcript  of  the  record  from  Peny  couatj;  % 
That  if  the  jury  find  from  the  evidence  that  the  girl  Watsey, 
named  in  the  record  from  Peny  county,  is  the  same  negro  now 
sued  for,  then  the  record  from  Perry  county  would  bar  the 
plaintiff  from  recovering  in  this  action;  it  being  admitted  that 
the  other  negroes  sued  for  were  children  of  Watsey  bom  since 
the  arbitration.  Plaintiff  excepted  to  these  charges  and  now 
assigns  them  as  error. 

Martin,  Baldwin,  and  Sayre,  for  the  appellant. 
Watts,  Judge,  and  Jackson,  contra. 

By  Court,  Walssb,  J.  The  legal  proposition  that  parol  evi- 
dence was  not  admissible  to  vary  the  record  which  was  intended 
to  be  asserted  by  the  first  charge  was  certainly  correct;  but  the 
charge  is  objectionable  because  its  effect  was  to  shift  from  the 
court  to  the  jury  the  duty  of  determining  what  parol  evidence 
was  inconsistent  with  the  record:  De  Oraffenreid  v.  Thomas,  14 
Ala.  681. 

The  clerk  has  copied  into  the  transcript  of  the  record  of 
the  circuit  court  for  Perry  county  a  memorandum  made  by  the 
plaintiff  of  matters  which  he  proposed  to  submit  to  arbitration, 
an  agreement  between  the  plaintiff  and  one  Hobeon  to  arbitrate, 
and  the  award  of  the  arbitrators,  as  if  those  papers  were  parts 
of  the  record.  It  is  possible  that  the  court  regarded  those 
papers  as  part  of  the  record.  The  arbitration  was  not  made  by 
order  of  court;  and  those  papers  are  not  identified  and  made  mat- 
ters of  record.  They  were  not,  therefore,  a  part  of  the  record, 
and  were  not  admissible  in  evidence  upon  the  clerk's  certificate. 

We  would  not,  however,  reverse  the  case  on  account  of  the 
inadmissibility  of  this  evidence,  because  it  was  competent  for 
the  plaintiff  to  waive  the  absence  of  the  original  papers,  and 
proof  of  their  execution;  and  this  he  must  be  understood  to 
have  done  by  the  omission  to  object  to  their  introduction,  or  to 
move  the  court  to  exclude  them. 

Am.  Dbo.  Vox.  LXVm— U 
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The  second  charge  of  the  court  assumes  that  if  the  identiiy 
of  the  slaye  mother  was  established,  the  descent  of  the  others 
from  her  after  the  arbitration  being  admitted,  the  record,  of 
itself,  presents  a  complete  bar  to  the  maintenance  of  the  suit. 
We  proceed  to  consider  the  correctness  of  this  assumption. 
The  judgment  entzy  is  in  the  following  words: 

**  This  day  came  the  parties  by  their  attorneys,  and  the  plain- 
tiff enters  a  retraxU  in  this  case,  agreeably  to  an  award  of  arbi- 
tiators.  It  is  therefore  considered  by  the  court  that  the  de- 
fendant go  hence  without  day,  and  recover  of  the  plaintiff  his 
costs  by  him  about  his  defense  in  this  behalf  expended,  for 
which  execution  may  issue."  Does  that  judgment  bar  the  main- 
tenance of  this  action?  To  the  decision  of  that  question  it  is 
necessary  for  us  to  ascertain  whether  the  entry  is  a  technical 
retrcueUf  and  if  it  be,  what  is  its  effect. 

A  retraxit  can  only  be  entered  by  the  plaintiff  in  person;  but 
it  is  decided  in  Caux  y.  Lotother^  1  Ld.  Baym.  597,  that  such  a 
recital  as  that  contained  in  the  entry  under  consideration  shows 
that  the  plaintiff  in  person  entered  the  retraxU,  The  entry  says 
that  the  parties  came  by  their  attorneys;  but  it  says  the  plain- 
tiff entered  the  retraxii.  We  must  intend,  upon  the  authority 
of  the  case  from  Lord  Baymond,  that  the  plaintiff  in  person  en- 
tered the  retraxit.  We  must  understand  the  word  ''  retraxit "  in 
its  well-ascertained  technical  meaning.  In  3  Bla.  Com.  296,  a 
retraxit  is  thus  defined:  ''A  retraxit  differs  from  a  nonsuit,  in 
that  the  one  is  negative  and  the  other  positive;  the  nonsuit  is 
a  mere  default  and  neglect  of  the  plaintiff,  and  therefore  he  is 
allowed  to  begin  his  suit  again,  upon  the  payment  of  costs;  but 
a  retraxit  is  an  open  and  voluntary  renunciation  of  his  suit  in 
court,  and  by  this  he  forever  loses  his  action."  So  in  Beecher^s 
Cane,  8  Co.  58,  the  same  principle  is  thus  stated:  "A  retraxit  is 
a  voluntary  acknowledgment"  by  the  plaintiff  "that  he  hath 
no  cause  of  action,  and  therefore  he  will  no  further  proceed, 
etc.,  and  therefore  is  a  bar  forever."  In  1  Dunlap's  Practice^ 
494  (an  American  work),  it  is  said:  "The  plaintiff  may  also 
opeidy  appear  in  court  and  renounce  his  suit;  and  this  is  as 
complete  and  effectual  a  bar  as  if  a  verdict  had  been  rendered 
for  the  defendant,  and  he  can  never  afterwards  commence  an- 
other action  for  the  same  cause."  See  also  Bingham  on  Judg^ 
ments,  40;  7  Bao.  Abr.  215,  tit  Nonsuit,  A;  Bullock  v.  Perr^ 
2  Stew.  &  P.  319. 

The  entry  of  retraxit,  upon  the  authority  of  the  foregoing 
citations,  would  of  itself  have  precisely  the  same  effeot  as  il 
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there  had  been  a  yerdict  and  judgment  upon  the  merits  of  the 
case.  The  action  was  trover.  A  Terdictand  judgment  in  favor 
of  Hobson,  the  defendant  in  the  trover  suit,  would  have  been  oon* 
elusive  against  the  plaintiff  in  favor  of  the  defendant  in  this 
case,  holding  under  Hobeon,  if  the  judgment  had  been  rendered 
before  he,  Hobeon,  parted  with  the  property,  unless  the  plaintiff 
claimed  in  this  suit  upon  a  title  acquired  after  the  judgment. 
But  if  the  trover  suit  was  commenced  after  Hobson,  who  was 
the  defendant  therein,  had  parted  with  the  property,  which  bj 
a  regular  succession  of  transfers  came  to  the  defendant  in  this 
suit,  the  plaintiff  would  not  be  estopped.  The  defendant  in 
this  case  could  not  be  estopped  or  affected  by  a  judgment  against 
Hobson,  from  whom  sudh  "defendant  derived  title,  after  he 
(the  defendant  in  the  judgment)  had  parted  with  the  properly; 
and  as  estoppels  must  be  mutual,  it  could  not  avail  the  defend- 
ant in  this  suit:  IbOer  v.  Earl  qf  Derby,  1  Ad.  &  El.  788;  Loch 
V.  Narbome,  3  Mod.  141;  1  Greenl.  Ev.,  sec.  636;  AdaiM  v. 
Bams^  17  Mass.  866;  2  Stark.  Ev.  194.  It  follows  that  the  judg- 
ment of  relraxU  was  or  was  not  a  bar  in  this  case,  according  as 
it  was  rendered  before  or  after  the  sale  by  Hobson.  The  bill 
of  exceptions  does  not  disclose  with  certainty  whether  the  judg- 
ment of  retraxit  was  before  or  after  the  sale  by  Hobson.  It  wag 
a  question  for  the  jury  under  the  facts,  and  the  court  was  not 
authorized  to  assume  that  it  was  previous  to  the  sale.  The 
charge  vras  therefore  erroneous. 

The  action  in  the  circuit  court  of  Perry  county  was,  as  we  infer 
from  the  imperfect  record,  trover.  If  the  plaintiffs  cause  of  action 
against  Hobson  for  the  conversion  was  satisfied,  it  would  defeat 
the  suit  of  the  plaintiff  in  this  case,  whether  it  was  before  or 
after  Hobson  sold,  because  a  party  is  only  entitled  to  one  satis- 
faction. The  award  of  the  arbitrators  directs  that  the  plaintiff, 
M.  D.  Thomason,  shall  enter  a  credit  in  the  case  pending  in  the 
circuit  court  of  Perry  against  Hobson  "for  the  negroes,  in  de- 
tinue, or  in  suit  for  damages.''  It  does  not  appear  whether  this 
award,  that  the  plaintiff  should  enter  a  credit,  was  predicated 
upon  a  dedsion  by  the  arbitrators,  in  favor  of  the  defendant 
Hobson^  on  the  question  of  titie,  or  upon  a  decision  upon  the 
question  of  titie,  in  favor  of  the  plaintiff,  and  a  satisfaction 
of  the  plaintiff,  for  the  conversion  by  Hobson  in  the  numerous 
matters  of  controversy  submitted  to  the  arbitrators.  The  arbi- 
trators may  have  decided  the  question  of  titie  in  favor  of 
the  defendant,  and  therefore  directed  the  plaintiff  to  credit 
Hobson  in  the  suit  against  him;  or  they  may  have  decided  th« 
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question  of  title  in  favor  of  the  plaintiff,  and  satisfied  his  claim^ 
on  account  of  the  conyersion  by  Hobson,  by  allowing  to  him  a 
credit  on  some  charge  in  fayor  of  Hobeon  against  him.  It  is 
not  disclosed  upon  which  ground  the  award  was  rendered.  That 
was  therefore  an  appropriate  subject  for  parol  eTidence.  If, 
upon  another  trial,  it  should  be  shown  that  the  arbitrators  sat- 
isfied the  plaintiff's  claim  growing  out  of  Hobeon's  conversion 
of  the  property  by  an  allowance  made  to  Thomason,  the  plain- 
tiff, in  some  oilier  matter  embraced  in  the  arbitration,  the  award 
and  the  judgment  of  retraxU-would  be  condusive  against  Thorn- 
ason  in  tiiis  case,  whether  it  was  before  or  after  the  sale  by  Hob- 
son,  because  the  plaintiff  is  not  entitled  to  two  satisfaotiona. 
If  it  should  appear  that  the  arbitrators  adjudged  the  question 
of  title  against  the  plaintiff,  he  is  estopped  by  it,  and  the  judg- 
ment of  relraxii,  thereupon  rendered,  if  they  were  before  Hob- 
son  sold  the  property. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded.  

JUDGMKNT    AVD    PbOCEEDIKOS    IN  GaUBS    Df    WhSOH    ThEV  WIBJI  BmK* 

DBUBD  can  only  be  proved  by  the  record  itself  or  certified  copiet:  Lifon  v. 
Boiling^  48  Am.  Deo.  122,  and  note  129. 

Judgment  ov  Rstkaxit  is  as  Much  Bab  to  Anothxb  Suit  for  the 
■ame  caoae  between  the  same  parties  as  a  judgment  after  Terdiet:  Cqfnum  ▼. 
Brawny  45  Am.  Deo.  299. 

COKCLUSIYEKBSS    OV    FOBMEB   RXOOYSBT    BSTWEBN    SaMX    PARmB    AHD 

THiiB  Pbitibs  for  same  cause  of  action  and  as  to  oonoluaiyenese  of  Judg- 
ments generally,  see  Oray  ▼.  OiUUan,  60  Am.  Deo.  761;  TarleUm  ▼.  Jokmr 
mm^  Id.  615;  Embury  y.  Conner,  53  Id.  326;  Cojin  v.  Knott,  62  Id.  637;  Agnem 
▼.  McELroy,  48  Id.  772,  and  citations  in  notes  to  these 
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Whxbi,  AiTBB  DisaoLunoK  ov  Pabtnxbshit,  Pabtibb  Fobmbblt  Oom* 
PQBDro  FiBM  QiYB  KoTB  IK  THBiB  IiTDivmuAL  Gafacitt  for  a  partner^ 
ship  liability,  this  does  not  change  their  character  of  Joint  and  seTsral 
makers,  nor  couTert  the  liability  into  an  individual  debt  as  between  the 
partners;  and  upon  payment  of  the  note  by  one,  the  others  are  not  liable 
to  him  for  contribution. 

AflBBDlBNT     "TO    QUIT    EVBN,"    ALTHOUGH    It    MIGHT    HAYB    ErrBOT    Of 

Mutual  Aoquittaiigs  as  to  All  Liabiijtibs  Subsisting  bbtwbbh 
Pabtnbbs  at  the  time  of  its  adoption,  does  not  destroy  the  relation  ol 
partners,  nor  their  liability,  as  to  all  subsequently  accruing  items  of  part- 
nership account. 
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Whiv  SsRuaan  has  bhv  had  aitb  Balanob  SrsuoKf  AonoH  av 
Law  will  La  los  Rmowkt  ov  Balavc%  but  m  to  mtMan  of  ptr^ 
iMnlup  aoooimt  mlMeqiiently  aooniuigy  MtUemest  can  only  be  oompelled 
lij  nit  in  ohnnoery. 

AoHDV  at  law  in  the  nature  of  a88umpmi,  between  partners,  to 
eompel  eontribntion.  Plea,  non  aasumpmt,  payment,  set-off,  and 
abatate  of  limitations.  A  partnersldp  existed  between  De  Jar- 
nette,  defendant,  and  one  Satherlin,  after  the  dissolution  of 
which  the  former  partners  executed  two  promissoiy  notes  to 
one  McBride  for  the  amount  of  a  partnership  debt,  and  signed  in 
it  with  their  respective  indiyidnal  names.  Plaintiff,  as  executor 
of  De  Jamette,  brought  this  action  to  compel  contribution. 
Sntherlin  remoyed  to  Louisiana  before  this  payment  was  made. 
The  court  diaiged  that  plaintiff  could  not  recoyer,  and  plaintiflf 
assigns  this  charge  as  error. 

WiUiam  JET.  NcrOdngUm,  and  Elmore  and  Yancey ^  for  the  appel- 
lant 

TFottSy  Jvjdge^  and  Jaekaon^  for  the  appellee. 

By  Court,  Walssb,  J.  The  general  proposition  that  one 
partner  cannot  sue  another  at  law  to  recoyer  the  due  proportion 
of  a  partnership  debt  paid  by  the  formr  is  not  denied;  but  it  is 
contended  that  the  execution  of  the  notes  by  the  partners  in 
their  individual  names  deprives  the  debt  of  its  character  as  a 
partnership  liability,  and  converts  it  into  an  individual  debt  as 
between  the  partners;  and  also  that  the  agreement  between  the 
plaintiff  and  defendant  "  to  quit  even'*  gave  to  the  former  the 
light  to  maintain  this  action  at  law. 

The  cases  cited  upon  the  brief  of  appellant's  counsel  do  not 
sustain  the  argument  that  the  mere  fact  that  the  partners  sub- 
scribe their  separate  names  to  notes  given  for  a  partnership 
liabiliiy  withdraws  them  from  the  partnership,  and  makes  them 
the  joint  and  several  debt  of  the  partners,  between  themselves, 
as  distinct  and  unconnected  individuals.  The  cases  in  which  a 
partnership  matter  has  been  regarded  as  withdrawn  from  the 
partnership  are  those  where  one  partner  has  made,  separately,  a 
promise  to  one  or  several  of  his  associates.  Such  was  the  char- 
acter of  the  transaction  in  Lyon  v.  Makne^  4  Port.  497;  Coffee 
V.  Brian  ^  8  Bing.  64, 11  Eng.  Com.  L.  366;  Jackson  v.  Siopherd^ 
2  Gromp.  &  M^  861;  WOaan  v.  OutUng,  10  Bing.  486,  26  Eng. 
Com.  L.  187;  and  in  the  cases  commented  upon  by  the  court  in 
Lyon  V.  Malone,  supra. 

An  agreement  that  the  partners  shall  be  liable  to  each  othen 
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Wm's  Eabninos  Bblono  Prima  Facie  to  Husbaud,  and  while  the  hii» 
buid  may  ooiutitate  the  wife's  earninga  a  separate  estate  in  her,  such 
estate  can  only  be  created  by  clear,  irrevocable  gift  to  a  trustee,  or  by  dis- 
tinct act  of  the  husband.  Mere  declarations  of  intention  on  his  part  never 
creates  sach  estate. 

Bnii  to  foreclose  a  mortgage  on  alaTes.  The  mortgage  waa 
giyen  hy  Pinkston  to  Chraham  &  Rogers  to  seonre  the  payment 
of  a  note  for  one  thousand  dollars.  Graham  &  Bogers  assigned 
the  note  for  consideration  to  one  Thompson,  whose  administra- 
tor assigned  it  to  McLemore.  The  slaves  were  afterwards  sold 
under  execution  against  Pinkston,  in  whose  possession  they  were 
ap  to  that  time.  The  purchasers  of  the  slaves  and  Pinkston 
were  made  defendants  to  the  bill.  A  decree  pro  confesso  waa 
entered  against  Pinkston,  but  the  remaining  defendants  answered 
and  alleged  that  plaintiff  purchased  the  mortgage  with  money 
belonging  to  Pinkston,  and  furnished  plaintiff  by  Pinkston's 
wife,  and  that  it  was  intended  by  so  doing  to  place  the  slayes 
beyond  the  reach  of  defendant's  creditors.  McLemore  testi- 
fied that  he  purchased  the  mortgage,  not  at  the  instance  of 
Pinkston  or  wife,  but  for  himself;  that  a  portion  of  the  pur- 
chase money  paid  was  his,  and  the  remainder  was  placed  in  his 
hands  by  Pinkston's  wife  as  an  indemniiy  to  him,  according  to 
her  promise,  for  property  bought  by  him  for  her  at  a  mortgage 
sale  of  a  portion  of  her  husband's  property.  The  manner  in 
which  it  was  claimed  she  became  possessed  of  the  money  as  her 
separate  estate  is  set  out  in  the  opinion.  Plaintiff  admitted  that 
after  paying  certain  securities  given  for  the  property  bought  at 
the  above-mentioned  sale  he  had  sued  and  recovered  judgment 
which  had  been  satisfied.  Plaintiff  appeals  from  the  decree  of 
the  chancellor,  which  was  that  Pinkston  was,  as  to  the  money 
given  plaintiff  by  his  (Pinkston's)  wife,  entitled  to  credit,  but 
to  the  balance  the  chancellor  ordered  a  foreclosure. 

Thomas  WiUiams,  for  the  appellant. 

Waii8,  Judge^  and  Jackson^  contra. 

By  Court,  Walkeb,  J.  The  decree  of  the  chancellor  in 
case  contains  no  error  of  which  the  appellant  can  complain. 
The  appellant  bought  the  mortgage  which  he  seeks  to  foreclose, 
and  used  in  the  purchase  the  sum  of  one  thousand  and  forty 
dollars  of  money  placed  in  his  hands  by  the  wife  of  the  mort- 
gagor. If  this  money  was  the  money  of  the  mortgagor,  it  can- 
not be  doubted  that  the  mortgage  was  discharged  pro  tarUo. 
McLemore  would  be  deemed  a  trustee  for  the  mortgagor  for  the 
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manej  of  the  latter  placed  in  his  hands,  and  would  be  pre- 
cluded from  a  foreclosure  to  that  extent.  He  oould  not  be  per- 
mitted, after  the  expiration  of  seyeral  years  from  the  appropria* 
tion  of  the  money,  to  say  that  it  was  placed  in  his  hands  to 
hold  as  an  indemnity  when  he  has  reimbursed  himself  by  a  re- 
eoTeiy  from  another  for  the  loss  against  which  the  money  was  de- 
signed as  an  indemnity;  and  when  it  does  not  appear  that  either 
the  mortgagor  or  his  wife  had  ever  objected  to  the  appropriation 
made  by  him. 

The  Tiews  aboTe  expressed  dispose  of  all  the  questions  in 
this  case  except  the  question  whether  the  money  which  the  mori^ 
gagor's  wife  placed  in  the  hands  of  the  appellimt  was  the  money 
of  the  mortgagor.  The  proof  relied  upon  for  the  complainant 
to  show  that  the  money  was  the  separate  estate  of  the  mort- 
gagor's wife  was  that  a  laxge  portion  of  the  money  consisted  of 
bills  of  a  snudl  denomination  and  coin  in  small  pieces,  such  as 
would  likely  be  xeceiYed  from  the  sale  of  small  articles  in  a  eify 
market;  and  that  she  declared  that  the  money  was  not  her  hus- 
band's; that  her  husband  had  agreed  that  she  might  have  all  she 
could  make  from  her  garden  and  her  poultry,  and  that  the 
money  handed  to  the  appellant  was  derived  from  these  sources. 
These  declarations  were  legitimate  evidence  only  so  &r  as  they 
qualified  and  explained  the  act  done;  or,  in  other  words,  only 
so  far  as  they  came  within  the  doctrine  of  res  gesUs.  So  far 
as  they  asserted  that  the  mortgagor's  wife  claimed  the  money  as 
her  own,  and  asserted  her  separate  right  to  the  money,  the  dec- 
larations may  be  considered.  But  so  far  as  they  constitnte  a 
statement  of  a  contract  with  her  husband,  and  a  narrative  of 
the  past  circumstances  by  which  she  procured  the  money,  they 
were  not  admissible  evidence,  and  although  brought  before  the 
court,  because  they  were  recited  in  the  answers  to  interrogatories 
by  the  plaintiff,  which  were  given  in  evidence  by  the  defendants, 
and  although  it  may  therefore  have  been  proper  for  the  court  to 
have  looked  to  it  as  evidence;  yet  we  deem  it  altogether  insuffi- 
cient to  prove  the  separate  estate  of  the  wife  in  the  money. 

While  it  is  unquestionably  the  law  that  the  husband  may 
give  to  the  vnfe  her  earnings,  and  constitute  them  a  separate 
estate  in  her,  it  is  also  clearly  laid  down  by  the  law-books  that 
such  an  estate  could  only  be  created  by  a  clear,  irrevocable  gift 
to  some  person  as  a  trustee,  or  by  some  clear  and  distinct  act  of 
the  husband,  and  that  mere  declarations  of  intention  on  the  part 
of  the  husband  can  never  constitute  such  an  estate:  2  Bright  on 
Hnsb.  ft  Wife,  202,  204;  McLean  v.  Lcmglands,  6  Yes.  79.    The 
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wifeli  earnings  belong  prima  facie  to  her  husband, 
that  the  money  deliyered  to  tiie  appellant  was  the  fmit  of  her 
earnings,  {he  law  intends^  till  the  oontraiy  is  shown,  that  thej 
are  her  hnsband's  properly.  There  is  not  the  slightest  eridenoe, 
aside  from  the  dedaiations  of  the  wife,  that  those  earnings  had 
been  giten  up  to  her  bj  her  husband  as  a  separate  estate.  It 
{here  was  any  other  eridenoe  attainable— if  there  existed  other 
proof  of  a  oontract  between  the  husband  and  wife  as  to  her 
earnings;  or  if  {he  wife  had  a  separate  estate,  or  any  other 
source  from  whioh  she  might  haTe  derived  the  fund;  or  if  the 
husband  had  for  a  long  time  reoogniaed  his  wife's  separate  ea» 
tate  in  her  earnings — ^there  ought  to  ha^e  been  proof  of  those 
facts.  Thevs  is  nothing  in  (his  record  from  which  we  are  au- 
thorised to  infer  their  existence.  The  wife's  dedaxationsy  stand- 
ing alone  and  unsupported,  are  not,  in  our  judgment,  sufficient 
to  establish  a  separate  estate  in  the  money,  or  to  show  that  she 
was  authorised  to  cany  on  any  business  on  her  own  aioconnt. 
The  decree  of  the  court  below  is  affirmed. 
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Bj  Oourt,  S001T9  J.  This  cause  was  brought  here  by  appeal 
from  the  chancery  side  of  the  Puhiski  drcoit  court. 

The  bill  was  filed  the  twenty-ninth  day  of  July,  1852.  It 
recited  that  on  the  nineteenth  of  September,  1849,  the  appel- 
lant filed  her  bill  for  divorce,  alimony,  and  other  relief  against 
her  then  husband,  the  appellee;  that  afterwards  she  filed  an 
amended  and  supplemental  bill  bringing  in  another  party,  to 
whom  the  husband  had  made  fraudulent  couTeyauces  of  his 
properly  to  defeat  her  suit,  and  to  have  a  receiver  appointed  to 
take  charge  of  the  property;  that  service  was  had;  that  the 
appellee  answered  and  filed  a  cross-bill,  which  was  answered, 
and  issue  formed;  that  the  supplemental  bill  wa»also  answered, 
and  issues  formed;  that  upon  reference  to  the  master  on  the 
eleventh  of  August,  1851,  to  ascertain  the  value  of  the  appellee's 
possessions,  he  reported  that  he  had  improved  property  in  the 
city  of  Little  Bock  valued  at  three  thousand  five  hundred  dol- 
lars, unimproved  lots  valued  at  one  thousand  one  hundred  dol- 
lars, household  furniture  valued  at  one  hundred  and  ninety-seven 
dollars  and  seventy-eight  cents,  and  cash  in  hand  in  the  amount 
of  five  thousand  dollars;  that  there  was  then  due  the  appellant, 
on  account  of  alimony  pendente  lUe,  forty-three  dollars  and 
seventy-five  cents;  and  that  from  the  first  of  January,  1861,  she 
had  supported  Edwin,  the  minor  son  of  the  parties,  at  an  ex- 
pense of  seventy-five  dollars  up  to  the  time  of  the  report; 
that  the  causes  upon  the  bills  and  cross-bills  were  the  same  day 
heard  and  determined,  and  the  court  decreed: 

1.  A  diaimissal  of  the  cross-bill. 

2.  That  the  bonds  of  matrimony  should  be  absolutely  dissolved. 
8.  That  the  conveyances  of  property  made  by  appellee  to 

Lincoln  should  be  canceled,  and  the  titles  thereof  reinvest  in 
the  appellee. 

4.  That  appellee  should  pay  appellant  the  forty-three  doUaxa 
and  seventy-five  cents,  balance  of  alimony  pendente  liie,  also 
the  seventy-five  dollars  already  incurred  for  support  of  the 
child,  the  further  sum  of  one  hundred  and  fifty  dollars  per 
annum  for  the  further  support  of  the  child  so  long  as  he  should 
remain  in  the  charge  and  control  of  the  appellant,  and  that 
from  that  day  the  appellee  should  also  pay  her  every  year  dur- 
ing her  natural  life  two  hundred  and  fifty  dollars,  in  quarterly 
payments,  with  interest  at  six  per  cent  on  all  such  not  paid  at 
maturity. 

6.  That  all  of  said  sums  should  be  created  a  lien  upon  the 
whole  property  of  appellee. 
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6.  That  a  reodTer,  Hatchings,  be  appointed  to  take  charge  of 
the  property  and  manage  it,  sell  the  personal  property,  and  out 
of  the  proceeds  of  the  sale  and  rents  pay  costs,  taxes,  and  neoee- 
eaiy  repairs,  as  well  as  said  allowances,  and  the  future  amounts 
to  accrue  for  the  support  of  the  child  and  for  the  alimony  de- 
creed; the  said  support  in  monthly  payments  and  the  alimony  in 
quarterly. 

7.  That  the  lien  so  fixed  might  be  discharged  and  the  prop> 
erty  restored  to  the  possession  of  the  appellee,  upon  his  giving 
bond  and  approred  security  to  make  the  payments  according  to 
the  decree. 

It  is  farther  alleged  that  the  bond  had  never  been  given  or 
offered,  and  that  the  appellee  had  absconded  beyond  the  limits 
of  the  state  with  his  money;  that  the  real  estate  still  remains 
in  the  hands  of  the  receiver;  that  he  had  sold  the  personal 
property  for  one  hundred  and  eighty  dollars  and  eighteen  cents 
net,  and  had  managed  the  real  estate  to  the  best  advantage,  ex- 
pending of  the  proceeds  only  what  was  necessary  for  taxes  and 
repairs,  and  that  on  the  seventeenth  of  July,  1852,  he  had  filed 
his  report,  which  had  been  confirmed;  whereby  it  appears  that 
there  was  due  her,  up  to  that  date,  for  the  support  of  her  son 
and  for  her  alimony,  one  hundred  and  sixty-three  dollars  and 
thirty-three  cents,  besides  interest,  while  there  was  a  balance 
in  the  receiver's  hands  of  only  fifteen  dollars  and  ninety-two 
cents,  which  was  covered  by  demands  upon  the  property;  that 
the  income  of  the  property  was  insufiicient  to  pay  its  necessary 
expenses,  and  the  sums  coming  to  her  under  the  decree,  and 
that  only  by  a  sale  of  the  property  could  she  ever  be  paid; 
that  ever  since  the  decree  she  had  entirely  supported  her  son 
out  of  her  own  means;  that  the  allowance  made  to  her  for 
that  purpose  was  meager  in  the  extreme,  and  as  he  increases  in 
age  will  be  less  and  less  sufficient  to  educate  and  bring  him  up; 
that  extraordinaiy  expenses,  then  recently  incurred  by  his  severe 
illness,  ought  to  be  allowed  out  of  the  property  in  question; 
that  the  allowance  to  her  by  the  decree  was  equally  meager, 
barely  furnishing  subsistence  if  promptly  paid,  leaving  her 
whoUy  without  means  of  giving  her  counsel  compensation  for 
their  services  in  prosecuting  and  defending  the  aforesaid  suits, 
as  well  as  this  one,  amounting  in  all,  as  reasonably  she  sup- 
posed, to  three  hundred  dollars,  which  she  submits  and  insists 
is  a  just  charge  against  the  appellee,  who  ought  to  be  compelled 
to  pay  the  same  out  of  the  property  now  in  the  hands  of  the 
receiver;  concluding  with  prayer  that  the  decree  be  carried  into 
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effect  and  fall  ezeontion,  and  to  that  end  that  said  real  estate  be 
Bold;  that  ont  of  the  prooeeds,  in  lieu  of  said  allowanoeB,  a 
gross  sum  be  paid  to  her  eqnal  to  these  annnities;  also,  thai 
reasonable  attomey's  fees,  as  well  as  the  expenses  inoorred  in 
the  siokness  of  her  son,  be  paid  out  of  said  proceeds,  and  for 
general  relief. 

Upon  proof  of  publication,  a  decree  pro  oonfesao  was  taken» 
on  tiie  ninth  of  July,  1868;  and  upon  reference  to  the  master 
for  that  puri>ose,  he  reported,  on  the  twelfth  of  December  foU 
lowing,  that  a  reasonable  allowance  for  attorney's  fees  in  the 
former  suits  would  be  three  hundred  dollars,  and  in  the^ease 
now  before  the  court  fifty  dollars. 

On  the  eighth  of  February,  1864,  the  court  took  up  the  case, 
and  holding  that  the  appellant  was  not  entitled  to  the  relief 
prayed,  dismissed  her  bill,  and  she  appealed. 

la  the  yarious  provisions  of  our  statute  there  is  a  great  blend* 
ing  of  the  two  kinds  of  diyorce — a  mensa  et  ihoro  and  a  vinculo 
fMJtrvnumii — ^which  in  the  English  law  were  quite  distinct.  Per- 
haps such  may  be  the  legitimate  result  of  the  wear  of  pnblio 
sentiment,  enlightened  by  the  experience  of  centuries.  That 
all  marriages  lawfully  entered  into  should  be  indissoluble 
was  perhaps  one  of  the  extremes  to  which  the  human  mind  has 
a  tendency  to  go.  Such  a  sentiment,  howerer,  may  be  greatly 
excused  when  the  obyious  mischiefs  are  considered,  which  must 
inevitably  ensue  upon  the  wearing  of  the  matrimonial  obliga- 
tion loosely.  And  yet  common  sense  could  but  revolt  at  com- 
pelling a  woman,  clear  of  fault,  to  cohabit  with  a  man  who 
might  be  seeking  her  life,  or  was  openly  living  in  adultery  with 
another  woman.  Nor  could  such  a  wife  be  without  just  sym- 
pathy who  had  been  basely  deserted  by  her  husband  and  left 
to  her  daily  toils  for  the  support  of  herself  and  her  lawful  off- 
spring. For  the  latter  ill  this  well-grounded  sympathy  pro- 
duced the  very  inadequate  remedy  of  a  suit  for  the  restitution 
of  conjugal  rights;  for  the  former,  the  still  more  inadequate 
one  of  a  divorce  a  menda  et  (horo — a  compromise,  a  sensible 
writer  says,  ''between  good  sense  and  good  doctrine,  which  is 
but  a  demoraUzing  mock-remedy  for  matrimonial  ills;"  and 
which  Lord  Stowell  condemns,  because  it  *'  casts  out  the  parties 
in  the  undefined  and  dangerous  character  of  a  wife  without  a 
husband  and  a  husband  without  a  wife;"  and  which  Judge 
Swift  says  *'  places  them  in  a  situation  where  there  is  an  irre- 
sistible temptation  to  the  commission  of  adultery,  unless  thqr 
possess  more  frigidity,  or  more  virtue,  than  usually  falls  to  the 
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lot  of  human  beingB;"  and  in  the  language  of  Mr.  Binarofk^ 
"  pnniaheB  the  innocent  more  than  the  gnilfy.*' 

So  early  as  the  reign  of  Edward  TI.  of  England,  the  evils  of 
this  extreme  sentiment  and  the  inadequacy  of  these  remedies 
were  felt;  and  a  commission  of  ecclesiastics  api>ointed  to  inquire 
into  the  subject  reported  to  the  crown,  as  the  result  of  their  de- 
liberations, the  opinion  that,  "  in  cases  of  adultexy,  malicious 
desertion,  long  absence,  or  capital  enmities,  the  marriage  should 
be  dissolyed,  with  liberty  to  the  injured  party  to  marry  again; 
and  that  the  remedy  of  diTorceam^nsa  e<(^k>ro  should  be  entirely 
abrogated  and  done  away." 

But  the  changes  thus  proposed  were  not  adopted;  it  is  said, 
however,  "  not  from  any  want  of  confidence  in  their  utility,  but 
in  consequence  of  asezies  of  disasters  the  principal  one  of  which 
was  the  death  of  the  king:"  Bishop  on  Mar.  &  Div.,  sec.  378. 
In  that  county,  proyerbial  for  cautious  legislation,  the  law  on 
the  subject  has  not  since  been  materially  changed.  And  the  re- 
sult is  said  to  be,  that "  second  marriages  without  diyoroe,  and 
adulteries  and  the  birth  of  illegitimate  children,  are  of  erery-day 
occurrence,  and  that  the  crime  of  polygamy  is  winked  at,  al- 
though a  felony  upon  the  statute-book:"  Id.,  sec.  286.  It  is 
true  that  diTorces  from  the  bond  of  matrimony  are  sometimes 
had  in  that  country,  on  application  to  parliament,  but  in  raze 
instances  only,  and  at  enormous  expenses — some  three  or  more 
thousand  dollars— quite  beyond  the  abilily  of  the  mass  of  the 
people. 

The  eflCect  in  most  of  the  states  of  this  Union  has  been  to 
lessen  these  evils  by  remoring  some  of  the  difficulties  in  the 
way  of  procu2ing  diyoroes  from  the  bonds  of  matrimony.  The 
legislation,  however,  has  been  extremely  various,  the  laws  of 
scarcely  two  states  being  precisely  alike.  "  In  most  of  them 
judicial  divorces  from  the  bonds  of  matrimony  are  allowed  for 
adultAiy,  and  in  many  of  them  for  a  considerable  number  of 
otiier  causes,  while  divorces  from  bed  and  board  are  allowed  in 
a  portion  of  them,  and  in  another  portion  they  are  unknown:" 
Bishop  on  Mar.  &.  Div.,  sec.  279. 

In  this  state,  so  thoroughly  have  these  barriers  to  divorce 
from  the  bonds  of  matrimony  been  removed  by  legislation,  that 
but  little  scope  is  left  for  divorces  from  bed  and  board,  save 
only  in  the  option  of  a  party  who,  proceeding  for  redress,  might 
prefer  this  to  a  final  separation,  in  the  hope  of  reformation  and 
ultimate  reconciliation.  The  causes  enumerated  in  our  statute. 
Dig. ,  c.  68»  sec.  1,  which  authorize  the  one  kind  of  divorce 
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equally  authorize  the  other,  and  they,  in  the  aggregate,  are  ap» 
parenUy  broad  enough,  not  only  to  cover  the  ground  of  the 
ecclesiastical  suit  for  the  restitution  of  conjugal  rights — ^whioh 
seems  never  to  have  been  used  in  any  of  the  states — ^but  also  the 
whole  of  that  upon  which  divorces  from  bed  and  board  were 
granted,  and  indeed,  goes  beyond  both;  because,  as  was  held  in 
Ba^e  V.  Rose,  9  Ark.  607,  the  fifth  cause  of  divorce  specified  in 
our  statute  gives  to  our  courts  a  broader  jurisdiction  than  that 
exercised  by  the  ecclesiastical  courts  for  legal  cruelty;  since  **  the 
intolerable  condition  contemplated  by  the  statute  need  not  go 
the  full  extent  of  rendering  it  impossible  to  discharge  the  duties 
of  the  married  life,  as  legal  cruelty  did  in  contemplation  of  law» 
but  to  the  extent  only  of  rendering  it  improper,  for  reasons 
which  the  public  wisdom  approves,  to  require  or  compel  the 
performance  of  those  duties  under  such  continuous,  extreme, 
and  unmerited  suffering:'*  Id.  616,  517. 

But  it  is  not  only  in  the  section  of  our  statute  above  cited 
that  these  two  kinds  of  divorces  are  blended;  in  all  the  others  they 
are  so,  except  that  in  the  second  section  relating  to  the  legitimacy 
of  children,  where  divorces  from  the  bonds  of  matrimony  must 
necessarily  be  implied,  and  in  the  sixth  and  thirteenth  sections, 
that  kind  of  divorce  is  expressly  referred  to— the  one  section 
requiring  twelve  months'  residence  within  the  state,  unless  the 
injury  complained  of  was  committed  here,  as  a  prerequisite  for 
the  filing  of  the  bill,  and  the  other  revesting  in  the  wife  all  the 
property,  undisposed  of,  she  may  have  brought  into  the  mazriage. 
In  all  the  provisions  touching  the  proceedings  to  be  had,  with 
the  exception  just  pointed  out  and  relating  to  the  decree  to  be 
rendered  and  the  orders  to  be  made  touching  the  care  of  the 
children  and  the  alimony  and  maintenance  of  the  wife,  both 
pendente  lite  and  permanent,  there  is  no  discrimination  in  the 
language  employed.  Hence,  according  to  rules  of  construction 
of  common  application,  the  legislature  must  be  understood  as 
intending  to  discriminate  between  these  two  kinds  of  divorce  no 
further  than  they  have  expressed  in  the  language  of  the  act  or 
is  necessarily  to  be  implied  therefrom  when  considered  in  refers 
ence  to  the  subject-matter. 

And  if  we  leave  the  letter  and  go  into  the  spirit  of  the  law, 
the  light  thrown  upon  our  path  by  the  history  of  this  matter,  at 
which  we  have  rapidly  glanced  above,  and  the  course  of  legisla- 
tion, both  in  England  and  in  the  greater  number  of  the  sister 
states,  our  conclusion  will  not  be  different.  In  England  it  was 
by  no  means  unusual  for  parliament  to  require  the  husband  to 
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make  a  seiUement  xipon  his  wife,  as  a  condition  of  the  legislatiYe 
diTOTce  from  the  bonds  of  matrimony:  2  Bright  on  Husb.  & 
Wife,  368,  sec.  15;  and  in  many  of  the  states  either  alimony,  or 
something  in  the  name  of  alimony,  although  differing  in  its 
l^gal  nature  as  known  in  the  ecclesiastical  law — as  a  fair  division 
of  the  property  in  specie— is  allowed  to  be  decreed  to  the  wife 
upon  the  dissolution  of  the  bonds  of  matrimony.  And  in  others 
of  the  states,  in  addition  to  alimony,  the  wife  is  allowed,  as  in 
this  state,  whatever  property,  remaining  undisposed  of  at  the 
time  of  the  filing  of  the  bill,  she  may  have  brought  into  the 
marriage. 

And  the  practical  effect  of  construing  the  several  sections  re* 
lating  to  permanent  alimony  and  maintenance  to  apply  exdu- 
sively  to  divorces  from  bed  and  board  would  be  to  offer  a  pre- 
mium for  that  kind  of  divorces  which,  as  has  been  seen,  it  was 
the  policy  of  the  general  course  of  legislation  on  this  subject  to 
diminish;  while  at  the  same  time  it  would  turn  over  to  the  char- 
ity of  friends,  or  "  turn  out  to  prostitution  and  starvation,"  every 
woman  divorced  from  the  bonds  of  matrimony  who  had  brought 
no  property  in  the  marriage,  or  whose  property  may  have  been 
wasted  by  her  husband,  although  his  own  might  remain.  Be- 
sides, it  would  be  in  the  face  of  the  general  understanding  in 
this  state,  as  shown  by  the  general  course  in  the  courts  for  many 
years  past.  We  conclude,  therefore,  that  under  our  laws  the  wife 
is  entitled  to  alimony,  both  pendente  lite  and  permanent,  as  well 
when  divorced  from  the  bonds  of  matrimony  as  from  bed  and 
board. 

It  has  been  suggested,  however,  that  the  twelfth  section  of 
the  act  which  authorizes  "  the  court,  upon  application  of  either 
party,  to  make  such  alterations  from  time  to  time  as  to  the  allow- 
ance of  alimony  and  maintenance  as  maybe  proper,"  ought  to  be 
held  as  applying  exclusively  to  divorces  from  bed  and  board;  inas- 
much as,  when  the  parties  are  divorced  a  vinculo,  whatever  hung 
upon  the  vinculum  thus  snapped  ought  to  fall  with  it.  It  doubt- 
less was  the  theory  of  alimony,  as  that  provision  was  administered 
in  the  spiritual  courts,  that  the  wife  received  it  as  wife,  and  that 
it  was  from  the  husband  as  such;  and  that  it  ended  when  the 
relation  of  husband  and  wife  ceased.  But  in  this  respect,  the 
provision  made  for  the  wife  by  the  statute,  on  the  divorce  a  vin- 
culo, although  under  the  name  of  alimony,  is  different  in  its 
nature;  essentially,  however,  its  nature  is  the  same,  because  it 
is  still  a  maintenance  for  her  growing  out  of  the  obligations  of 
the  marriage,  which  the  legislature  has  allowed  to  be  dissolved 

Am.  Dao.  VoZm  LZVin— 13 


178  Bauman  v.  Ba-UHAN.  [Arkansas 

on  this  condition.  Or,  perhaps,  more  accurately  to  speak,  the 
legislature  has  permitted  the  marriage  status  of  the  party  to  be 
annulled  by  a  judicial  sentence  upon  the  condition  annexed, 
that  so  much  of  the  contract  out  of  which  it  grew  as  shall  secure 
the  wife  the  maintenance  provided  shall  remain  in  force.  The 
power  of  the  legislature  to  do  this  cannot  be  questioned,  although 
the  particular  mode  of  securing  this  maintenance  may  be  ob- 
jected to  as  inconyenient.  It  was  a  matter,  however,  of  legisla* 
tive  discretion,  which  in  different  states  of  the  Union  has  been 
exerted  in  the  adoption  of  yarious  modes  for  axriying  at  sub* 
stantially  the  same  thing — ^the  support  and  maintenance  of  the 
divorced  wife.  In  some  of  the  states  a  reasonable  proportion 
of  the  husband's  property  is  given  to  the  wife,  and  the  matter 
ends.  In  others  an  annuity  is  fixed  which  is  not  afterwards 
subject  to  be  changed.  In  this  state,  however,  as  in  some 
others,  our  legislature,  in  analogy  to  the  alimony  of  the  spiritual 
courts,  have  thought  proper  to  allow  alterations  to  be  made,  in 
the  sound  discretion  of  the  court,  in  whatever  provisions  might 
have  been  before  made  touching  the  alimony  allowed  the  wife 
upon  the  application  of  either  party.  At  least  such  seems  very 
ph^nly  expressed  in  the  section  of  the  statute  in  question;  and 
it  would  seem  to  be  going  a  great  way  to  hold  this  section  as 
applicable  to  divorces  from  bed  and  board  only  unless  all  the 
other  sections  relating  to  alimony  were  so  held  also;  and  we 
have  seen  the  difficulties  of  so  holding  as  to  them. 

It  would  seem  to  be  better  for  the  legislature  to  interpose,  if 
inconveniences  are  too  great,  or  abuses  or  other  evils  are  likely 
to  arise  from  this  state  of  the  law. 

It  appears  from  the  case  of  MiOer  v.  MOer,  6  Johns.  Ch. 
91,  where  a  divorce  a  vinculo  mairimonii  vras  decreed  for  adultery 
on  the  part  of  the  husband,  that  Chancellor  Kent  inclined  to  the 
opinion,  on  the  statute  of  New  York,  which,  so  far  as  cited  by 
him,  does  not  appear  so  broad  and  distinct  as  ours,  that  it  would 
be  in  the  power  and  discretion  of  the  court  to  vaiy  the  annual 
allowance  thereafter,  if  the  future  circumstances  of  the  parties 
should  dictate  such  a  course.  In  that  case  it  appeared  from  the 
report  of  the  master  that  the  aggregate  value  of  the  real  and 
personal  estate  of  the  defendant  was  four  thousand  five  hundred 
and  fifty  dollars,  of  which  all  except  eight  hundred  dollars  was 
leal  estate,  and  that  the  joint  annual  product  of  both  was  three 
hundred  and  twenty-five  dollars.  Upon  this  state  of  facts  the 
chancellor  proceeded  to  remark:  '*  It  appears  to  me  that  in  this 
case  an  allowance  of  one  hundred  dollars  a  year  would  not  be 
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nnxeaflonable,  and  not  more  than  sufficient  to  render  the  aged 
plaintiff  comfortable;  and  perhaps  it  may  be  in  the  power  and 
in  the  discretion  of  the  eonrt  to  yary  the  allowance  hereafter,  if 
fatore  drcamstanoes  in  relation  to  the  parties,  or  either  of  them, 
should  dictate  such  a  course^  for  the  statute  speaks  of  such 
maintenance  or  allowance  as  to  the  court  shall,  **  from  time  to 
time,  seem  just  and  reasonable."  He  accordingly  decreed  that 
sum  ''  to  be  paid  to  the  plaintiff  during  her  natural  life,  or 
until  further  order  of  the  court,"  and  proyided  in  the  decretal 
order  **  that  either  party  be  at  liberty  to  apply,  upon  a  future 
change  of  circumstances  in  the  parties,  or  either  of  them,  for 
such  Taiiation  or  modification  of  this  order,  touching  the  said 
allowance,  as  their  future  circumstances  may  dictate  to  be  just." 
With  this  understanding  as  to  the  law,  we  proceed  to  an  ex* 
amination  of  the  merits  of  the  case  presented,  premising,  how- 
ever, that  in  ^^6  exercise  of  jurisdiction  of  matters  of  this  sort 
the  chancery  courts  ought  to  employ  the  same  rules  of  law  which 
the  ecclesiastical  courts  do,  except  in  so  far  as  they  be  found 
unsuited  to  our  courts,  or  in  conflict  with  specific  constitutional 
or  statutory  proyisions,  or  the  general  spirit  of  our  laws:  Bishop 
on  liar.  &  DiY.  18,  sec.  21. 

1.  In  so  far  as  this  bill  seeks  any  alteration  in  the  original 
decree  upon  the  ground  that  any  of  the  allowances  therein 
made  were  meager  and  inadequate,  it  is  clear  enough  that  no 
foundation  is  thereby  laid  for  any  relief.  Because,  if  there  was 
any  ground  for  that  complaint,  the  complainant  ought  to  have 
appealed.  Such  decrees  are  doubtless  within  our  statute  regu- 
lating appeals.  And  having  failed  to  seek  that  remedy,  there 
can  be  no  rational  pretense  in  the  allegations  of  this  bill  Uiat 
any  foundation  is  laid  for  relief  on  that  ground  by  any  proceed- 
ing in  the  nature  of  a  bill  of  review. 

2.  It  is  equally  clear  that  no  foundation  is  laid  for  any  such 
alteration  upon  the  improved  faculties  of  the  defendant,  for  no 
such  improvement  since  the  decree  is  alleged.  On  this  point. 
Dr.  Lushington,  in  giving  judgment  in  a  case  before  him  in 
the  ecclesiastical  court,  observed:  ''Where  there  is  a  material 
alteration  of  circumstances,  a  change  in  the  rate  of  alimony  may 
be  made.  If  the  faculties  are  improved,  the  wife's  allowance 
ought  to  be  increased;  and  if  the  husband  is  lajmus  factiUibua, 
the  wife's  allowance  ought  to  be  reduced.  Applications  of  this 
sort  are  of  rare  occurrence.  I  only  remember  two  instances 
where  applications  of  either  kind  have  been  successful;  the  case 
of  IbwUbes  v.  IbwlbeM,  see  Poynter's  Mar.  ft  Div.  266,  note  p. 
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for  an  inorease;  and  Cox  ▼.  Cox,  8  Add.  276,  for  a  reduction. 
Applications  to  change  the  amount  of  alimony  once  fairly  set- 
tied  ought  eyidently  to  be  carefully  scrutinized." 

3.  With  regard  to  the  attorney's  fees,  that  is  alleged  in  the 
bill  as  showing  the  inadequacy  of  the  allowances  made  by  the 
decree,  and  upon  that  ground  to  impeach  it,  and  therefore  in 
that  aspect  has  been  already  r^ponded  to.  It  is  to  be  further 
remarked,  however,  as  to  that  matter,  that  in  the  usual  course 
it  is  considered  in  fixing  the  amoimt  of  alimony  pendente  Hie, 
and  embraced  therein,  or  else  is  in  terms  allowed,  in  addition 
thereto,  as  money  to  defray  the  expenses  of  the  suit  or  defense. 
The  bill  before  us  is  silent  as  to  whether  or  not  in  the  original 
suit  this  was  done  in  either  mode  otherwise  than  by  dubious 
inference.  What  amount  of  alimony  pendente  lite  was  allowed 
is  not  stated.  It  does  appear,  however,  that  at  the  time  of  the 
final  decree  there  was  a  **  balance  of  forty-three  dollars  and  sev- 
enty-fiye  cents,"  which  was  decreed  to  be  paid,  and  as  the  court 
below  must  be  presumed  to  have  done  its  duty  in  this  particu- 
lar, the  law  must  presume — and  especially  so  in  the  absence  of 
any  direct  allegation  to  the  contrary — that  the  attorney's  fees 
were  considered  in  fixing  the  amount  of  alimony  pendente  lite. 
For  aught  that  appears  in  the  bill  to  the  contrary,  the  court 
might  have  done  this  and  the  complainant  receiyed  the  money, 
and  did  not  pay  her  lawyer. 

In  the  case  of  Fiechli  ▼.  Fiachli,  1  Blackf .  860  [12  Am.  Dec. 
250],  the  court  in  Indiana  considered  that  the  court  in  Ken- 
tucky had  already  passed  upon  the  subject-matter  upon  which 
the  bill  before  them  sought  adjudication,  under  circumstances 
more  fayorable  to  the  complainant  than  in  the  case  before  us. 
The  case  was,  that  a  wife  had  obtained  a  decree  for  diyorce 
with  an  allowance  for  alimony  of  a  certain  sum  of  money,  and 
the  use  for  life  of  one  third  of  her  husband's  real  estate  within 
that  state.  And  upon  allegations  that  the  ayails  of  that  decree^ 
after  paying  the  expenses  of  litigation,  were  insufficient  for  her 
comfortable  support,  she  sought  from  the  courts  of  Tndiawa  a 
further  decree  for  one  third  part  for  life  of  her  husband's  lands 
in  that  state.  That  court  refused  all  relief;  putting  their  judg- 
ment upon  the  ground  that  it  was  to  be  considered  that  these 
Indiana  lands  had  been  taken  into  the  account  by  the  Kentucky 
court  when  estimating  the  amount  of  alimony;  although  they 
conceded  that  the  Kentucky  court  could  not  have  controlled  the 
lands  of  the  defendant  situate  in  Indiana;  and  although  it  ap* 
peared  that  a  majority  of  the  court  of  appeals  in  Kentucky  had 
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decided  that  the  diyision  of  the  real  estate  was  to  be  confined 
to  the  state  of  Eentaclj,  from  which  one  of  the  Kentucky 
judges  dissented,  being  of  opinion  that  the  real  estate  in  In- 
diana should  be  taken  into  the  estimate  also;  the  Indiana 
court  saying:  "A  sufficient  part  of  the  husband's  property  lay 
in  Kentucky  to  constitute  an  adequate  provision  for  the  wife, 
and  the  court,  with  a  -new  to  all  the  properly,  might  have  given 
a  proper  proportion  to  the  wife  and  allotted  her  that  portion  in 
Kentucky;"  and  applying  the  principle  that  when  a  matter  has 
been  finally  determined  by  a  competent  tribunal  it  ought  to  be 
considered  at  rest,  say  that  "  that  principle  not  only  embraced 
what  actually  was  determined,  but  also  extends  to  every  mat- 
ter which  the  parties  might  have  litigated  in  the  case:  6  Bao. 
Abr.  439,  and  authorities  there  cited/' 

4.  With  regard  to  the  allegations  in  reference  to  the  allow- 
ance made  to  the  complainant  for  the  support  of  the  child,  there 
is  no  foundation  laid  for  any  relief.  The  bill  does  not  state  his 
age,  and  this  had  not  increased  a  full  year  from  the  decree  until 
the  filing  of  this  bill.  If  the  allowance  for  his  support  was  in- 
adequate, the  complainant  need  not  have  undertaken  it  at  all. 
The  father  was  liable  at  law  for  necessaries  for  him.  It  does  not 
appear  but  that  the  father  would  have  taken  him  and  reared  him 
up  if  the  mother  had  consented.  Nor  does  it  appear  in  any  way 
that  the  father  was  unwilling  or  unfit  for  that  duty.  The  de- 
cree, BO  far  as  it  is  shown,  does  not  give  the  custody  of  the  child 
to  his  mother  exclusively,  but  simply  allows  her  one  hundred 
and  fifty  dollars  per  annum  for  his  support  during  the  period 
he  may  remain  in  her  charge.  If  these  terms,  which  really 
seem  reasonable  enough,  are  onerous,  the  complainant  need  not 
embarrass  herself  by  keeping  him  at  all. 

5.  Nothing  remains  in  the  bill  having  any  approach  to  equity, 
except  that,  at  the  end  of  not  quite  one  year  from  the  rendition 
of  the  decree,  the  sum  of  one  hundred  and  sixty-three  dollars 
and  thirty-three  cents,  besides  interest,  remains  unpaid  to  the 
complainant,  of  the  aggregate  of  all  the  allowanoes  made  to  her, 
for  which,  under  the  decree,  she  has  a  lien  upon  the  property  of 
the  defendant  as  well  as  for  such  sum  as  may  in  the  future 
ftdl  due  to  her. 

There  was  no  necessity  for  a  bill  for  the  redress  of  this  griev- 
ance; a  summary  application  to  the  court  was  sufficient  under 
the  ample  provisions  of  the  statute  for  enforcing  such  decrees. 

Finding  no  error  in  the  record,  the  decree  rendered  in  the 
court  below  vrill  be  affirmed. 
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Alimont  Pbudkntk  Litb  and  Pxbmavent:  See  extended  note  to  MftMm 
T.  JfetAvin,  60  Am.  Dec.  665,  coUecting  prior  caaes  in  this  series. 

AuMONT  WILL  BS  DiCBXXD  WITH  DuB  CoNBiDBBATioN  of  the  aTulable 
means  of  the  hnsband  and  the  condition  of  the  parties:  RumU  v.  EfLtatU,  61 
Am.  Deo.  112,  and  note  117;  Meihnin  ▼.  Methvmt  tupra,  ^ 

DucoELiTiON  ow  CoiTBT  ix  Fizixo  AifooNT  OF  Tkmpokabt  Alimont  wiQ  nuA 
be  interfered  with  unless  there  has  been  a  flagrant  abose  of  it:  Meihivin  t. 
Ifeihvint  mprOf  and  note. 

Fathsb  18  Liable  fob  BlAnrrxNAWOB  of  Ghildbih  who  have  no  property 
of  their  own,  where  they  are  taken  from  hia  ouatody  after  a  divorce  and  trana- 
feired  to  the  mother:  CowU  v.  CcwU,  44  Am.  Deo.  708,  and  note  71& 

Mattxb  Fikallt  Dbtbrxihkd  bt  Compbtbnt  Tribunal  ih  Which  Pas- 
Toa  HAD  Faib  Oppobtunitt  to  be  Heard  onght  to  be  oonaidered  at  reat. 
Thia  principal  embraces  not  only  what  waa  actually  determined,  bnt  extends 
to  every  matter  which  the  partiea  might  have  litigated  in  the  caae:  Bety'aifa 
F.  mid  SatFoh  A.  SOu  v.  Clatrhe  H  aL,  19  Ark.  422,  citing  the  principal 
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At  Ck>ifMoy  Law,  Fi.  Fa.  had  Relation  to  its  Teste,  though  m  Fact 
Issued  Subsequently,  and  bound  the  goods  of  defendant  from  that  date; 
and  if  tested  before  hia  death,  it  could  be  taken  out  afterwarda  and  eze- 
cnted  againat  hia  gooda  and  chatteb  regardleaa  of  hia  death. 

^^gAWAg  Statute  Repeals  so  Much  of  Ck>]fK0N-LAW  Rulb  as  mada  the 
lien  of  an  execution  upon  goods  extend  back  by  relation  to  ita  teste,  when 
laaued  aubaequently;  and  fixea  the  commencement  of  the  lien  at  tha  time 
that  the  writ  comea  to  the  handa  of  the  oificer  to  be  executed,  where  tha 
Judgment  or  decree  doea  not  conatitnte  a  lien  upon  the  property.  Tliere- 
fore  an  execution  may  be  levied  and  enforced  againat  the  peraonal  prop- 
arty  of  a  defendant  after  hia  death,  if  iaaued  before,  without  a  revival  of 
the  Judgment  againat  his  repreaentative. 

Bffior  OF  Pbobatx  Statutes  of  Abxansas  a  that  altbouoh  Fl  Fa. 
Comes  to  Hands  of  Shbbitf  before  the  death  of  the  defendant,  and 
thereby  creates  a  general  lien  upon  his  peraonal  property,  it  doea  not  be- 
come a  apecific  lien  upon  any  particular  property  until  the  oiBoer  makes 
a  levy  and  aeisea  the  property.  The  death  of  the  defendant  suspends  tha 
execution  of  tlie  proceaa,  and  the  aheriff  cannot  make  a  levy  and  sell  tha 
property  after  hia  death. 

If  Execution  is  Levied  upon  Qoods  of  Defendant  beiobb  hd  Death  tha 
officer  may  sell  them  after  hia  death. 


Appeal  in  equity  from  the  oircuit  court  of  Phillips  oounlgr* 
The  opinion  states  the  facts. 

Wathina  and  Oallagher^  and  Pahner,  for  the  appellant. 

Bj  Court,  English,  G.  J.     This  was  a  petition  to  quash  an 
azocution,  et/»..  rietp^ii''^**^  *^n  *"bp  chaPA^rv  mrle  of  the  ciicnit 
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court  of  Phillips  county,  at  the  November  term»  1855.  The  peti- 
tion was  filed  bj  William.  T.  Oswalt  as  executor  of  LcTisa  Dob- 
bins, deceased,  stating,  substantiallj,  the  following  facts: 

On  the  eighth  of  September,  1855,  George  Davis  recovered  in 
said  court  a  decree  against  Levisa  Dobbins  and  her  husband, 
Wilson  D.  Dobbins,  for  one  thousand  two  hundred  and  forty-two 
dollars,  with  interest  from  the  twenty-fourth  of  November,  1853, 
rnd  costs.  By  the  terms  of  the  decree  it  was  ordered,  adjudged, 
and  decreed  by  the  court  that  the  amount  thereof  should  be  made 
out  of,  and  from  the  sale  of  certain  slaves,  whose  names,  ages, 
etc.,  are  stated.  On  the  tweniy-third  of  September,  1856,  by 
direction  of  Davis,  the  clerk  issued  an  order  of  sale  or  execu« 
tion  on  the  decree,  to  the  sheriff  of  said  county,  commanding 
him  that  of  the  slaves  aforesaid  he  cause  to  be  made  the  debt, 
interest,  and  costs,  etc.,  returnable  to  the  November  term  follow- 
ing; which  came  to  the  hands  of  the  sheriff  on  the  twenty-sixth 
of  September,  1855.  On  the  twenty-ninth  of  October  follow- 
ing the  sheriff  levied  the  process  upon  all  the  slaves  named 
therein,  and  advertised  them  for  sale,  etc. 

On  the  eighteenth  of  October,  1855,  after  the  order  of  sale 
came  into  the  hands  of  the  sheriff,  and  before  he  levied  on  the 
slaves,  Levisa  Dobbins  departed  this  life,  having  made  a  will 
devising  all  her  property  to  persons  therein  named,  and  appoint- 
ing petitioner  her  executor.  On  the  twenty-third  of  the  same 
month  the  will  was  duly  probated,  and  letters  granted  to  peti- 
tioner by  the  probate  court  of  Phillips  couniy. 

The  slaves  aforesaid  wero  the  separate  property  of  Mrs.  Dob- 
bins, secured  to  her  by  a  marriage  contract  entered  into  between 
her  and  Wilson  D.  Dobbins  prior  to  their  marriage.  He,  though 
a  party  to  the  decree,  had  no  interest  in  the  slaves,  except  the 
use  of  them  during  the  life-time  of  his  wife,  Mrs.  Dobbins;  and 
by  her  death  his  interest  terminated.  By  the  laws  of  the  state, 
she,  being  the  sole  owner  of  the  slaves,  had,  under  said  marriage 
contract,  full  power  to  make  a  will,  and  devise  them;  and  by 
the  provisions  of  the  will  the  property  therein  vested  in  the  pe» 
titioner  as  executor,  etc. 

Petitioner  submits  that  inasmuch  as  the  order  of  sale,  or 
execution,  was  not  executed  beforo  the  death  of  Mrs.  Dobbins, 
the  levy  made  by  the  sheriff  upon  the  slaves  after  her  death  was 
void,  and  that  he  could  not  sell  them  under  the  process.  That  the 
decree,  to  be  effectual  as  against  Mrs.  Dobbins,  should  be  revived 
against  petitioner  as  her  executor,  or  certified  to  the  probate 
court  and  allowed  and  classed  there  as  other  claims  against  her 
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estate.  But  the  sheriff,  under  the  direction  of  Dayis,  would 
proceed  to  sell  the  slayes  under  the  order  of  sale,  etc.,  unless 
restrained,  etc.  Prayer  that  the  process  or  the  levy  thereof 
upon  the  slayes  be  quashed,  etc. 

The  order  of  sale,  will  of  Mrs.  Dobbins,  etc.,  marriage  con- 
tract, etc.,  are  exhibited.  The  court,  upon  the  final  hearing  of 
the  petition,  quashed  the  leyy  indorsed  by  the  sheriff  on  the 
order  of  sale  or  execution,  and  ordered  the  slaves  to  be  restored 
to  the  possession  of  Oswalt,  as  executor  of  Mrs.  Dobbins,  etc. 
Davis  appealed  to  this  court. 

By  the  common  law,  a  fieri  facias  had  relation  to  its  teste, 
though  in  fact  issued  subsequentiy,  and  bound  the  goods  of  the 
defendant  from  that  date.  Consequentiy  if  tested  before  the 
death  of  the  defendant,  it  could  be  taken  out  afterwards  and 
executed  against  his  goods  and  chattels  regardless  of  his  death. 

The  theory  or  fiction  upon  which  this  result  vras  arrived  at 
was,  that  the  execution  was  taken,  in  judgment  of  law,  to  have 
been  issued  at  the  time  it  bears  date,  however  the  fact  may  have 
been,  and  that  being  prior  to  the  death  of  the  defendant,  and 
the  goods  being  bound  from  the  teste,  or  presumed  issuing,  exe- 
cution upon  them  was  deemed  to  have  commenced  in  the  life- 
time of  the  party,  and  being  an  entire  thing,  might  be  completed 
notwithstanding  his  death:  Erwin's  Leasee  t.  Dundas,  4  How. 
75;  Speer  v.  Sample,  4  Watts.  869;  Fleetwood's  Case,  8  Co.  171. 

By  our  statute,  **  no  execution  shall  be  a  lien  on  the  property 
in  any  slaves,  goods,  or  chattels,  or  rights  or  shares  in  any 
stock,  or  any  real  estate  to  which  the  lien  of  the  judgment, 
order,  or  decree  does  not  extend,  or  has  been  determined,  but 
from  the  time  such  vmt  shall  be  delivered  to  the  officer  in  the 
proper  county  to  be  executed:"  Dig.,  c.  67,  sec.  27. 

The  effect  of  this  statute  was  to  repeal  so  much  of  the  com- 
mon-law rule  as  made  the  lien  of  an  execution  upon  goods,  etc., 
extend  back  by  relation  to  its  teste  when  issued  subsequentiy, 
and  to  fix  the  commencement  of  the  lien  at  the  time  the  writ 
comes  to  the  hands  of  the  officer  to  be  executed  where  the  judg- 
ment or  decree  does  not  constitute  a  lien  upon  the  property.  So 
far  as  this  statute  is  concerned,  there  is  no  good  reason  why  an 
execution  coming  to  the  hands  of  the  sheriff  in  the  life-time  of 
the  defendant  might  not  be  levied  and  enforced  against  his  per- 
sonal property  after  his  death,  without  a  revival  of  the  judg- 
ment against  his  executor  or  administrator.  This  would  be 
consistent  vrith  so  much  of  the  common-law  rule  as  stands 
unchanged  by  this  statute:  See  CoUingsworih  v.  Hcm^  4  Stew. 
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A  P.  2S7  [24  Am.  Dec.  753];  Ihryer  t.  Denni$,  8  Ala.  254;  (7a- 
perUm  y.  Ifiiriin,  5  Id.  217;  Boyd  y.  DenniB,  6  Id.  55;  AbcT' 
crombis  y.  Hall^  Id.  657;  Hamon  y.  Barnes's  Lenee^  8  Oill  &  J. 
859  [22  Am.  Dec.  822];  Center  y.  BiUingshwnt,  1  Cow.  84; 
£(ym€to  y.  Brooks,  10  Wend.  206. 

Bat  we  think  that  sach  is  the  effect  of  onr  probate  statates 
npou  the  common-law  mle  that  although  a  JL/a.  comes  to  the 
hands  of  the  sheriff  before  the  death  of  the  defendant^  and 
thereby  becomes  a  general  lien  npon  all  his  personal  property, 
jrety  inasmuch  as  it  does  not  become  a  specific  lien  upon  any 
particular  properly  until  the  officer  makes  a  levy  and  seises  the 
property  into  his  custody,  the  death  of  the  defendant  suspends 
the  execution  of  the  process,  and  it  is  not  regular  for  the  officer 
to  make  a  leyy  and  sell  the  properly  after  his  death:  Stale  Bank 
y.  Etter,  15  Ark.  272;  Lessee  of  Musics  Heirs  y.  Long,  2  Ohio, 
290  [15  Am.  Dec.  547];  Sweringen  y.  Adtn'r  of  Eberius.  7  Ifo. 
421;  Cmkriie  y.  Hart,  10  Tex.  140. 

If,  therefore,  the  execution  in  the  case  before  us  had  been  a 
Ji.  fa.  against  the  goods  and  chattels,  etc.,  generally  of  Mrs. 
Dobbins,  we  should  not  hesitate  tb  hold  that  the  court  below 
committed  no  error  in  quashing  the  leyy  made  by  the  sheriff 
upon  her  slayes  after  her  death,  and  directing  the  properly  to 
be  restored  to  her  executor,  to  be  administered  according  to  law 
for  the  benefit  of  all  her  creditors,  etc. 

But  in  this  case  the  decree,  it  seems,  was  a  specific  lien  upon 
particular  slayes  named  therein,  which  were  condemned  by  the 
terms  of  the  decree  to  be  sold,  as  the  separate  property  of  Urs. 
Dobbins,  for  the  satisfaction  of  the  debt  adjudged  against  her 
and  her  husband  by  the  decree.  As  to  the  slayes,  it  was  a  de- 
cree in  rem,  they  being,  as  we  must  suppose,  within  the  juris- 
diction and  under  the  control  of  the  court  when  the  decree  was 
made.  The  execution  was  a  special  one  directing  the  sheriff  to 
sell  the  particular  slayes  condemned  to  be  sold  by  the  decree. 
The  decree  was  made,  and  the  execution  issued  and  placed  in 
the  hands  of  the  sheriff  before  the  death  of  Mrs.  Dobbins. 
The  lien  thereby  created  would  not  haye  been  made  more  spe- 
cific than  it  was  if  the  execution  had  been  levied  upon  the 
alayes  before  her  death. 

After  the  assignment  of  the  widow's  dower  the  estate  of  a 
deceased  person  is  subject  to  the  payment  of  his  debts  in  the 
order  prescribed  by  the  statute:  Dig.,  c.  4,  sec.  85.  It  may  be 
seen  that  this  statute  giyes  no  preference  to  a  debt  which  con- 
fftitutes  a  specific  lien  upon  the  personal  properly  of  the  de« 
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ceased.  Tet  it  is  well  settled  that  if  an  execution  be  leyiecl 
upon  the  goods  of  the  defendant  therein  before  his  death,  the 
officer  may  sell  them  after  his  death  to  satisfy  the  execution. 
The  reason  of  this  is,  that  by  the  levy  and  seizure  the  officer 
acquires  a  special  property  in  the  goods,  which  are  thereby 
detached  from  the  general  estate  of  the  debtor,  and  do  not  con- 
stitute a  part  thereof  for  the  purposes  of  administration  in  the- 
eyent  of  his  death  after  the  leyy ,  unless  the  debt  is  paid  and  the 
property  released  by  his  representatiyes:  AmeU  y.  Amett^  14 
Ark.  57;  Leasee  of  Mommas  Eeirs  y.  Lang^  2  Ohio,  290  [15  Am. 
Dec.  547];  Mundy^s  Adm'r  y.  Bryan,  18  Mo.  29;  Orosvenor  y. 
Gold,  9  Mass.  209;  Overton  y.  Ferlam,  10  Yerg.  828. 

In  State  Bank  y.  Mer,  15  Ark.  272,  this  court  intimated  the 
opinion  that  even  real  estate  might  be  sold  after  the  death  of 
the  defendant  if  the  execution  was  leyied  before  his  death,, 
without  reyiying  the  judgment  against  his  heirs,  administrators^ 
etc.,  and  without  probating  it,  if  the  sale  was  made  under  the 
execution  in  the  hands  of  the  sheriff  at  the  time  of  the  leyy, 
etc. 

As  aboye  remarked,  the  lien  of  the  decree  and  order  of  sale 
in  the  hands  of  the  sheriff  upon  the  slayes  in  this  case  was  as- 
specific  as  if  a  leyy  had  been  made  before  the  death  of  Mrs. 
Dobbins.  The  creditor  had  acquired,  during  her  life,  a  yested 
right  to  haye  his  decree  satisfied  out  of  the  particular  property 
named  therein  in  preference  to  her  creditors  generally,  and  her 
death  did  not  diyest  this  right.  Her  executor  could  haye  na 
claim  upon  the  slayes  for  the  payment  of  other  debts  or  legaciee 
until  this  decree  was  satisfied.  And  the  process  of  execution 
haying  commenced  in  her  life,  and  being,  according  to  the  com* 
mon-law  theory,  an  entire  thing,  there  can  be  no  good  reason, 
why  it  may  not  haye  been  completed  after  her  death. 

The  judgment  of  the  court  below  is  reyersed,  etc 

Haslt,  J.,  did  not  sit  in  this  case. 


At  Common  Law,  Tbsvb  ov  Fi.  Fa.  Issued  at  any  tiine  during  tlie  tenn  l» 
which  judgment  wm  rendered  might  be  of  the  first  day  of  the  term;  and  wh«» 
to  tested,  it  oonld  be  levied  notwithstanding  the  death  of  the  defendant  in- 
tervened at  a  date  between  that  of  the  teste  and  of  actoal  innanoe:  Collinff^ 
worth  ▼.  Ham,  24  Am.  Dec.  753,  and  note  761;  Jane$  ▼.  J<me$,  IS  Id.  327,^ 
note  843;  Woodcock  v.  Bermet,  13  Id.  568.  Keoessity  of  revival  of  judgment 
alter  death  of  party  and  before  issaanoe  of  execution:  Hanaon  y.  Bamgt*t  Leo* 
see,  22  Id.  822;  May  v.  Bcmk,  40  Id.  726;  Day  v.  Sharp,  84  Id.  509;  Bodg^ 
y.  JiUeJM,  61  Id.  524;  CMHer^t  Adm'r  v.  Windham,  62  Id.  767.  and  ooUeote^ 
in  notes  thereto. 
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Ezxounoir  n  Lmr  oxly  aiteb  Litt:  Joktmm  t.  <7orla«>  65  Am.  Dm. 
501 ;  and  as  to  what  time  execation  lien  attaches  geneimlly,  see  ooUeeted  cases 
In  note  506;  and  HimU^B  Hdn  r.  8eoU,  51  Id.  506,  note  512. 

I>KATH  ov  Dktindaiit  19  EzxouTiON,  alter  it  has  iasned  and  been  levied, 
does  not  prevent  the  officer  from  proceeding:  liauU's  Htin  v.  Long^  15  Am. 
Dec.  547,  note  553;  contra;  BritUnov.  PayUm,  Id.  134. 

Ir  Fi.  Fa.  CoKn  to  Hiitm  ov  Shxbitf  before  the  death  of  the  defend- 
ant, it  creates  a  general  lien  npon  the  goods  which  he  has  in  the  ooonty,  Imt 
his  death  snspends  the  ezeootion,  and  levy  and  sale  cannot  be  made  alter  his 
death  except  where  the  Judgment  or  decree  is  in  rem,  and  the  ezecntion  a 
special  one:  Jatm$  t.  Marau,  18  Ark.  422;  citing  the  principal  case,  which  la 
cited  in  Blmit  t.  JZMot,  24  Id.  488,  that  execution  issued  and  bearing  tests 
alter  the  death  ol  the  testator  is  inagnlar  and  void. 


Patnb  v.  Danlbt. 

p8AaxMBua,i«l.| 
P^mmuiuw  lOB  OoHFoacAxiov  of  Tax  Titli  abb  nr  Katubb  of  Box 

OF  PBAOBy  and  are  governed  by  the  ordinary  rules  of  chancery  practice. 

An  evidence  rssting  in  parol  must  be  presented  in  the  fonn  of  written 

depositions  unless  dispeneed  with. 
Tax  Saub,  to  bb  Vaud,  hbxd  bot  Bztbbd  to  Ibtbbbr  of  Both  Txrabti 

nr  OoMMOir.    One  having  paid  his  share  of  the  tax,  the  interest  of  the 

other  may  be  sold  for  the  balanoa 

AmuL  in  equity  from  the  oueoit  eonri  of  Drew  county.  The 
opinion  states  the  case. 

8.  H.  Hemp9teadf  tor  the  appellant 

Fiioe  and  CurnmiM,  for  the  appellee. 

By  Covrt,  Sooxr,  J.  This  was  a  proceeding  on  the  chaiioeij 
side  of  the  Drew  ciicnit  court  for  the  confirmation  to  the  com* 
plainant  below  of  title  to  a  number  of  tmcts  of  land  specified  in 
his  petition,  purchased  bj  him  at  a  sale  by  the  auditor  in  pui^ 
snance  of  the  statute;  the  undivided  half  of  the  lands  thus  sold 
and  purchased  haying  been  previously  forfeited  to  the  state  for 
the  non-payment  of  taxes  nssosflod  upon  them,  and  not  having 
been  redeemed  within  the  time  prescribed  by  law. 

With  the  petition  were  filed  the  seyeral  auditor^  deeds  and 
the  publication  prescribed  by  the  statute,  under  which  the  pro- 
ceeding was  instituted,  dulj  proved. 

The  confirmation  of  tiUe  was  not  sought  as  to  the  entire  estate 
in  all  the  lands,  but  as  to  an  undivided  half  of  all  the  lands, 
that  only  having  been  sold,  purchased,  and  conveyed,  as  appears 
bj  the  petition,  and  the  auditor^s  deeds  exhihited  therewith. 
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Pftyne^  fhe  appeUaot^  intervened  and  contested  the  confirmation, 
setting  up,  bj  answer  and  bj  pleas,  several  irregolaiities  in  the 
proceedings  of  the  collector  of  taxes. 

The  answer  and  the  admissions  at  the  hearing  showed  that  at 
the  time  of  the  forfeiture,  and  for  some  years  previous  thereto, 
Payne  owned  an  undivided  half  of  the  lands  in  question,  and 
that  the  other  undivided  half  belonged  to  the  Bank  of  Kentucky, 
or  some  other  non-resident.  That  for  several  years  Payne  not 
only  paid  the  taxes  on  his  own  half,  but  on  the  bank's  half  also. 
At  length  he  ceased  to  pay  for  the  bank's  half,  and  paying  only  for 
his  own,  and  no  one  else  paying  for  the  former,  the  forfeiture 
accrued. 

Upon  the  ground  that  he  had  thus  paid  out  money  for  the 
bank,  Payne  claimed  a  lien  for  the  sum  paid  out  on  the  undivided 
half  ovmed  by  that  corporation,  and  upon  that  ground  pred- 
icated his  right  to  intervene  and  contest  the  confirmation.  No 
question  below  seems  to  have  been  raised  as  to  the  right  of 
Payne  to  intervene. 

At  the  hearing,  Payne,  to  sustain  the  several  irregularities  in 
the  proceedings  of  the  collector  of  taxes,  which  he  had  alleged 
in  his  answer  and  pleas,  offered  to  read  in  evidence  a  writing 
or  paper,  purporting  in  its  caption  to  be  a  '*  list  of  lands  to  be 
offered  for  sale  on  the  first  Monday  of  September,  1848,  for 
taxes,  etc.,''  under  which  divers  tracts  of  land  were  described, 
their  value,  the  years  for  which  they  were  taxed,  the  amount  of 
taxes  on  each,  amount  of  penalty,  and  the  aggregate  were  set 
out;  opposite  to  which  were  the  respective  owners'  names,  in 
which  the  lands  in  question  were  included,  and  opposite  which 
appeared  the  words,  **  Moses  IT.  Payne  and  Bank  of  Kentucky, 
each  owns  one  undivided  half,"  signed  by  no  one,  but  indorsed, 
*' filed  September  16,  1848,  Y.  B.  Boyal,  clerk,"  which  the 
petitioner  objected  to,  and  the  court,  sustaining  the  objection, 
refused  to  allow  the  paper  to  be  read  in  evidence.  Whereupon 
Payne  called  Young  B.  Boyal,  the  clerk  of  Drew  county,  and 
proposed  to  prove  by  him  that  that  paper  vras  the  only  list  ever 
filed  in  his  office  in  respect  to  non-resident  lands  in  that  year, 
and  that  that  related  to  such  lands;  and  offered  to  prove  by  him 
some  other  matters  connected  therevrith,  which  it  is  not  neces- 
sary to  set  out;  but  the  court  refused  to  allow  the  witness  to  be 
sworn,  on  the  objection  of  the  petitioner  that  all  such  testimony 
should  be  by  deposition,  and  not  oral.  Payne  took  his  bills  of 
exceptions,  and  the  court,  finding  all  of  the  alleged  irregularities 
unsustained  by  the  evidence  in  the  cause,  decreed  confirmation 
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according  to  the  prayer  of  the  petitioner,  and  Flayne  appealed 
to  this  coorL 

There  are  bat  two  grounds  of  rerersal  insisted  upon  bj  the 
appellant's  counsel  in  his  argument:  the  one,  that  the  court 
improperly  rejected  the  testimony  offered;  and  the  other,  that 
the  purchase  and  sale  in  question  were  illegal  and  Toid,  because 
the  interest  and  estate  of  one  tenant  in  common  only  was  sold, 
and  not  the  whole  tract  of  land  as  an  entirety,  or  some  specific 
part  thereof  as  such. 

With  regard  to  the  first  question,  there  can  be  no  difficulty. 
This  proceeding  is  substantiaUy  a  bill  of  peace:  Overman  v. 
Parher,  8  Hempst.  694.  Although  special  in  its  form,  it 
is  in  its  nature  but  the  application  of  a  well-known  chancery 
remedy:  Id.  695.  It  must  therefore  be  goyemed  by  the  ordi- 
nary rules  of  chancery  practice,  unless  in  matters  otherwise 
specially  prescribed  by  the  statute.  There  does  not  appear  to 
have  been  any  direction  of  the  court  below  previously  that  au- 
thorized oral  testimony  of  the  hearing,  and  dispensed  with  the 
ordinary  necessity  of  written  depositions:  Dig.,  c.  28,  sees.  65, 
66.  The  written  document  offered  to  be  read  was  not  an 
exhibit  in  the  case.  Nor  could  it  have  been  read  in  evidence 
anywhere  tmless  accompanied  by  other  proof,  which,  resting  in 
parol,  ought  in  this  proceeding  to  have  been  presented  in  the 
form  of  written  deposition,  unless  dispensed  with. 

The  other  ground,  although  not  clear  of  difficulty  when  con- 
sidered in  reference  to  cases  that  might  possibly  arise,  does  not 
seem  tenable  as  an  objection  to  the  sale  made  in  this  case. 

There  is  no  want  of  certainty  as  to  the  land  bought  and  sold 
in  this  case  to  invalidate  the  sale.  It  was  the  undivided  equal 
share  in  the  several  tracts  of  land  owned  by  two  tenants  in  com- 
mon, listed  to  both  of  them  as  owning  each  one  half;  the  one 
tenant  having  duly  paid  his  half  of  the  tax;  and  the  sale  was  to 
satisfy  the  residue  of  the  assessment. 

In  the  case  of  Btmkendorff  v.  Taylor*s  Lenee^  4  Pet.  49,  the 
land  was  owned  by  two  tenants  in  common.  The  assessment 
lists  showed  that  one  half  of  the  quantity  was  set  down  to  each 
tenant,  and  thus  each  was  taxed  separately  for  his  undivided 
interest.  One  of  the  tenants  in  common  paid  his  part  of  the 
tax,  and  the  other  failing  to  do  po,  his  undivided  share  of  the 
land  was  sold. 

The  validity  of  that  sale  was  contested,  and  the  circuit  court 
of  the  District  of  Columbia,  sustaining  the  objection,  held  *'  that 
the  entire  land  should  have  been  assessed  to  the  two  tenants 
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in  commoiiy  Taylor  and  Toland,  and  accordingly  advertiaed  and 
Bold  as  assessed  to  them;"  and  so  instructed  the  jury. 

But  the  supreme  court  overruled  the  objection,  saying: 
''The  same  valuation  was  placed  on  each  half  of  the  land, 
so  that  so  far  as  the  assessment  goes  it  did  not  substantially 
differ  from  the  instruction  given.  But  the  sale,  to  be  valid, 
need  not  extend  to  the  interest  of  both  tenants,  one  having  paid 
his  share  of  the  tax,  the  interest  of  the  other  may  well  be  sold 
for  the  balance: "  Bonkendorffy.  Taylor^s  Lessee, ^Fet.  362. 

This  authority  goes  to  the  extent  of  holding  the  assessment 
good,  whether  made  in  the  form  used  in  the  case  at  bar  or  in 
that  used  in  the  case  cited,  because  *' substantially"  the  same. 
And  that  a  sale,  to  be  valid,  need  not  extend  to  the  entire  inter- 
est of  both  tenants,  but  would  be  equally  so  if  the  estate  in  fee 
of  one  of  the  tenants  only  was  sold  upon  his  default,  his  co- 
tenant  having  paid  his  own  share  of  the  taxes:  Blackwellon 
Tax  TiUes,  832. 

We  see  no  reason  to  doubt  either  as  applied  to  the  assess- 
ment and  sale  in  the  case  before  ns. 

The  decree  will  be  affirmed. 

Haxlt,  J,,  absent.  


PBoaUDDroB  lOB  OoNViBMATiON  OF  TAX  TtOJH^  art^  under  the  ArkimM 
•tatate,  governed  by  the  ordinary  rules  of  oluaomry  ptaotioe:  Worihen  v.  Rat- 
dife,  42  Ark.  344;  Blaokwell  on  Tax  Titles,  4tli  ed.,  S90,  dting  the  principal 
OMe;  and  where  land  is  assessed  to  tenants  in  oommrm  and  one  of  them  pays 
his  taxes,  the  undivided  interest  of  the  other  msj  be  sold  to  satisfy  the  re- 
nainder  of  the  aaseasment:  Id.  312. 

Paths  v.  Dahlit,  18  Abx.  446,  Ikvolviko  8A]a.Pionm»  was  deoided  npoo 
tiie  aathority  of  the  principal  case. 


Wynk  v.  GABIiAinX 

[19  ATrwiWts,  9S.] 

finma  oa  Vosdiitabt  License  is  Mxbelt  AutbobhTp  without  reward  or 
oonsideration,  to  do  a  particular  act  or  series  of  acta  on  another'B  land^ 
withont  passing  any  interest  or  estate  in  the  soil. 

BncFLE  OB  VoLUNTABT  LICENSE  NEED  HOT  BE  IN  WBtrnfa^  foT  the  reaaoB 
that  it  is  not  within  the  first  section  of  the  statate  of  frandJs. 

SnCFLE  OB  VOLUNTABT  LiGKNSB  IS  BeVOOABUI  AT  QbANTOB'S  PlEASUBE;  but 

not,  however,  to  make  the  grantee  responsible  in  trespass,  or  any  other 
form  of  action,  for  acts  committed  on  the  land  in  parsuanoe  of  the  license; 
nor  will  the  grantor  be  allowed  to  revoke  it,  where  the  grantee  has  been 
indnoed  to  expend  his  means  or  money  towards  its  enjoyment*  withonl 
vsimbaning  or  making  him  whole  in  the  amount  thus  appropriated* 
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gA<MgM.P  IS  LiBKBTT,  Pkivilkoe,  OB  Adtahtaob  wUfih  one  mail  may  have 
In  the  lands  of  another  without  profit,  and  oaa  only  be  oommonicated 
by  deed  or  other  inBtnunent  in  writing,  or  by  |neaeriptioD.  Uoleaa 
olaiined  by  prescription,  the  privilege,  under  the  statote  of  frands,  must 
be  evidenced  by  some  instrament  in  writing. 

Tbouoh  Gbaiit  07  Easemznt  is  Embbagki)  withik  Opxbatioh  of  Stat- 
UTM  07  F&AI7D8,  and  most  therefore  be  in  writing,  yet  a  parol  grant  exe- 
eated  will  be  upheld  and  sustained  under  the  same  drenmstanoes,  and  on 
the  flame  principle,  that  a  parol  contract  for  the  sale  of  land  would  be. 

firacano  Pxrtobmahgb  of  E^sEifENT  OiiAimD  bt  Pabol. — Where  parol 
license  amounting  to  an  easement  has  been  given,  and  where  the  enjoy- 
ment of  it  has  been  necessarily  preceded  by  expenditure  of  money  or  cap- 
ital, or  where  the  grantee  has  made  improvements  in  good  faith,  under 
the  grant,  or  invested  his  capital  in  consequence  of  it,  the  grantee  be- 
oomee  a  purchaser  of  the  easement  granted  by  parol  for  a  valuable  con- 
flideratlon,  and  will  be  entitled  to  have  it  specifically  performed  in  equity 
imleflB  the  party  will  reimburse  him  in  his  expenditure^  or  pay  him  for 
hia  improTsmentay  provided  this  will  put  the  grantee  in  state  qwK 

OmaniAMT  mat»  om  Hbabzno,  Avail  Hniww.F  of  Statutb  of  Fbavm, 
THOVOH  VOT  8r  177  IN  HIB  Abbwbb,  where  he  has  denied  the  w>^^<"g 
of  the  agreement  chaiged  in  the  bill.  If  defendant  presents  the  issue  of 
agreement  or  no  agreement,  the  complainant  must  prove  a  valid  agree- 
ment. It  is  where  defendant  admits  a  verbal  agrsement  that  he  must^  in 
hia  pleadings,  insist  upon  the  statute  of  frauds. 

CovBTi  OF  Chakobbt  WILL  Dbcbbb  Sfbcifio  Psbfobmancb  of  Pabol 
CoBBTACT  Affbuximo  Laitds,  where  it  appears  that  one  of  the  parties 
has  in  good  faith  executed  his  part  of  it,  and  cannot  be  compensated  in 
damages,  or  where  it  would  operate  as  a  fraud  to  one  party. 

Sracmo  EzEounoir  of  Gohtraot,  in  EguiTT,  n  Mattxb  of  Sound  Dis* 
CBsnoN  DT  CoiTBT,  and  not  a  matter  of  absolute  right  in  the  party  who 
asks  it. 

CovBTB  07  Equity  will  Dbobxb  Sfbcifio  Pkbformanob  whbbb  Tebmb 

OF  AOBXUCBNT    BAYB  NOT    BBBN  StBICTLT  CoMFLIID  WITH,  Or  whers 

such  terms  are  incapable  of  being  strictly  complied  with,  if  there  has  not 
been  gross  negligence  in  the  party,  and  it  is  conscientious  that  the  agree- 
ment should  be  performed,  and  if  compensation  may  be  made  for  the 
injury  occasioned  by  the  non-compliance  with  the  strict  terms;  for  the 
doctrine  of  such  courts  is  not  forfeiture,  but  compensation. 
CouBsa  07  Equitt,  in  SoiCB  Caaxs,  WILL  Dbcbxn  Speoifio  Ezboution,  not 
according  to  the  letter  of  the  contract,  if  that  will  be  unconscientious,  bat 
they  will  modify  it  according  to  the  change  of  circumstancea. 

tf  UTUALTFT  IN  CONTBACIS  18  ObDINABILT  NbC188ABT  TO  AUTKOBIZB  COUBS 

TO  Dbcrbb  Sfbcifio  Pxrfobmancb  of  Thsm;  but  if  a  man  has  per- 
formed  a  valuable  part  of  an  agreement,  and  is  in  no  default  for  not  per- 
forming the  residue,  then  it  is  but  reasonable  that  he  should  have  a 
specific  execution  of  the  other  part  of  the  contract. 

DocTBiNB  OF  Pabt  Pbbfobmancb,  IN  Refibbnob  TO  Pabol  Gontbaoh 
BESFBcnNO  Lanbb,  18  AppLiOABLB  to  licenscfl  executed,  where  one  ol 
the  parties  has  done  all  on  his  part  that  he  assumed  to  do. 

Mutual  Abanbonmbnt  of  Aobxbmbnt  oonobbnino  Contbntional  Boun- 
OABT  LiNB  bbtwbbh  Nbiohbobs  DOB  NOT  Affiot  an  executed  agrs^ 
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ment  or  lioeiiBe  to  oonstrnct  ditches  for  drainage.  Subsequent  govnm-' 
ment  •nrve3r8  may  throw  the  boundaries  wide  of  the  lines  agreed  upon 
by  the  parties,  but  the  ditches  must  be  kept  open,  and  an  action  li&i  for 
obstmoting  the  flow  of  the  water  through  them,  if  damage  ensues. 

TsB  facts  are  stated  in  the  opinion. 
Pike  and  Cummins,  for  the  appellant. 
Watieina  and  Oallagfier,  for  the  appellee. 

By  Court,  Haslt,  J.  This  was  a  bill  for  injunction,  brought 
by  Josiah  Garland  on  the  twenty-sixth  of  January,  1846,  against 
William  Wynn,  on  the  chancery  side  of  the  Lafayette  circuit 
court. 

The  facts  of  the  case,  as  far  as  it  is  material  to  state  them, 
areas  follows: 

In  1836  Oarland  and  Wynn  were  in  possession,  and  claimed 
to  be  the  owners  of  contiguous  plantations  in  Fisher's  Prairie, 
on  the  west  side  of  Bed  riyer.  They  held  actual  possession  of 
the  lands  composing  their  respectiye  plantations,  by  such  title 
as  could,  at  that  time,  be  acquired  by  the  purchaser  of  improve- 
ments on  public  lands.  The  plantation  of  Wynn  joined  that  of 
Ghurland  on  its  south  and  west  side.  The  north  and  south  line 
between  them  was  a  conditional  or  agreed  line,  being  the  west 
boundaiy  of  an  old  Spanish  surrey,  running  nearly  through  the 
middle  of  the  north-east  and  south-east  quarters  of  section  18; 
so  that  Wynn  resided  within  and  claimed  up  to  that  line  on  the 
west  side,  and  (Garland  in  like  manner  on  the  east  side  of 
it,  and  between  Wynn  and  Bed  river.  The  south-west  comer 
of  Garland's  plantation  was  in  the  north-east  quarter  of  section 
19,  near  the  north  side  and  about  the  middle  of  it.  The  land  on 
both  plantations  was  so  level  as  to  require  drainage  for  their 
mutual  convenience  and  benefit.  Under  this  state  of  facts, 
Wynn  and  Oarland  agreed  in  parol  (not  in  writing)  upon  a  plan 
or  system  of  drainage,  which  they  conceiyed  was  calculated  to 
answer  the  purposes  desired,  and  which  they  at  the  time  sup- 
posed was  the  only  plan  by  which  this  could  be  accomplished. 
Their  agreement  was,  in  substance,  that  Garland  should  dig  a 
leading  or  line  ditch  on  the  south  side  of  his  plantation,  and 
that  Wynn  should  dig  a  similar  one  on  the  east  side  of  his. 
These  ditches  were  to  run  together  at  a  low  place  in  the  prairie 
at  the  south-west  comer  of  Garland's  field,  in  the  north-east 
quarter  of  section  19,  and  from  this  point  the  parties  were  te 
join  their  forces,  both  having  many  slaves,  in  digging  a  main 
ditch  of  sufiicient  dimensions  to  cany  off  all  the  water  which 
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might  socamulate  there,  in  a  soatherlj  direction,  upon  eoiiia 
low  timbered  lands  which  were  vacant  or  unoccupied.  Each 
party  had  the  right,  by  this  agreement,  to  drain  his  own  hinds 
by  means  of  smaller  ditches  rtmning  into  the  leading  or  line 
ditches.  Qarland  was  to  construct  and  keep  opon  the  one  on  the 
south  side  of  him,  and  Wynn  was  to  construct  and  keep  open 
the  leading  or  line  ditch  running  north  and  south.  The  main 
ditch  was  to  be  a  conmiunity  ditch,  and  kept  up  by  them  jointly. 
Their  ditches  were  to  be  permanent,  and  constitute  the  boun- 
daries between  their  respectiye  plantations.  It  appears  that  the 
ditches  in  question  were  made  in  pursuance  of  this  agreement, 
and  were  enjoyed  by  the  parties  for  some  time  after  completion 
without  molestation  or  trouble  from  either  party,  during  which 
time  they  were  found  to  answer  a  very  good  purpose  to  both, 
and  were  mutually  beneficial  to  them. 

In  the  year  1840  the  region  of  country  in  which  the  plan- 
tations of  Crarland  and  Wynn  were  situated  was  caused  to  be 
surveyed  by  the  United  States,  and  in  the  early  part  of  the  year 
1843  those  lands  came  into  market.  It  was  not  until  after 
this  survey  that  the  locality  of  the  two  plantations,  in  reference 
to  each  other,  and  of  their  lines  and  ditches  as  before  described, 
was  or  could  be  definitely  ascertained.  Then  it  was  discord  and 
enmity  arose  between  the  parties,  caused  by  the  fact  that  a  por- 
tion of  the  lands  embraced  in  their  plantations  was  taken  from 
them,  respectively,  by  means  of  the  lines  of  the  United  States 
survey,  which  had  been  made  posterior  to  their  agreement  in 
reference  to  the  ditches,  and  the  perpetual  lines  determined 
upon  thereby. 

Wynn  proved  a  pre-emption,  under  the  act  of  1838,  to  the 
north-east  quarter  of  section  18,  and  on  the  next  day  Gburland 
proved  one  to  the  same  tract,  under  the  act  of  1830.  Garland 
proved  a  pre-emption  to  the  east  half  of  the  south-east  quarter 
of  section  18,  and  the  east  half  of  the  north-east  quarter  of  see- 
tionl9. 

Wynn  entered  and  paid  for  the  north-east  quarter  of  section 
18,  and  got  a  certificate  of  entry  for  it;  but  Qarland  afterwards 
got  a  certificate  for  it;  Wynn's  entry  was  canceled,  and  Gar- 
land got  the  patent.  Garland  entered  and  paid  for  the  east 
halves  of  the  south-east  quarter  of  section  18,  and  the  north- 
east quarter  of  section  19,  and  obtained  a  certificate  for  them; 
but  Wynn  also  proved  a  pre-emption,  in  the  right  of  one  Jones, 
to  the  south-east  quarter  of  section  18,  entered  it,  paid  for  it, 
and  got  a  certificate,  and  Giirland's  entry  was  canceled,  on  the 
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grounds  that  Jones's  pre-emption  to  tbat  quarter  was  yalid;  and 
as  to  the  rest,  that,  as  Oarland  already  owned  three  hundred 
and  twenty  acres  of  land,  he  could  have  no  pre-emption  for  any 
more.  So  Wynn  obtained  a  patent  for  tlie  south-east  quarter  of 
section  18,  and  purchased  the  east  half  of  the  north-east  quartet 
of  section  19  from  the  state  of  Arkansas,  as  a  part  of  the  semi- 
nary land,  and  obtained  a  deed  for  it. 

Before  the  bill  was  filed  Wynn  removed  the  division  fence, 
and  placed  it  near  the  line  between  ^sections  17  and  18,  and  be- 
tween sections  17  and  19.  Garland  was,  in  February,  1846,  put 
in  possession,  by  means  ol  some  legal  process,  of  the  land  he 
had  before  cultivated  in  section  18;  but  Wynn  again  took  pos- 
session of  it,  and  has  ever  since  been,  and  stiU  is,  in  peaceable 
possession  of  the  north-east  and  south-east  quarters  of  section 
18,  and  the  east  half  of  the  north-east  quarter  of  seotion  19. 
After  Wynn  so  removed  his  fence  he  dug  a  ditch  outside  of 
it,  close  to  the  line  of  sections  17  and  18,  but  wholly  on  18, 
and  with  the  earth  from  it,  threw  up  an  embankment  which 
stopped  up  Garland's  small  ditches,  and  they  still  remain  so 
stopped. 

The  writ  of  injunction  ordered  Wynn  not  to  stop  up  the 
main  ditch.  This  main  ditch  commenced  in  the  north-west 
quarter  of  section  19,  and  ran  southwardly.  In  1839  Wynn 
had  it  stopped,  and  it  ever  after  remained  so. 

Up  to  the  time  that  Wynn  removed  the  fences  Garland  culti- 
vated on  the  north-east  quarter  of  section  18,  from  seventeen  to 
twenty  acres;  on  the  south-east  quarter  of  section  18,  from 
twelve  to  eighteen  acres;  and  on  the  east  half  of  the  north-east 
quarter  of  section  19,  from  one  to  two  acres. 

On  this  state  of  facts,  the  court  decreed  the  relief  prayed 
for;  that  Garland's  right  to  drain  his  land  through  the  ditdies 
made  in  1836,  by  means  of  his  small  or  cross  ditches  then  cut; 
and  perpetually  enjoined  Wynn  from  interfering  with  this 
right;  and  also  decreed  that  Ghurland  should,  at  all  times,  have 
the  right  of  entry  on  and  passage  over  Wynn's  land,  to  remove 
obstructions  in  the  ditches  and  keep  them  open. 

It  appears  that  the  small  or  cross  ditches  are  three  or  four  in 
number,  all  running  westwardly  from  Gburland's  land  in  section 
17  into  the  south-east  quarter  of  section  18.  None  of  them,  it 
appears,  go  into  the  north-east  quarter  of  section  18. 

From  the  decree  rendered  in  the  cause,  Wynn  appealed  to 
this  court,  upon  which  the  questions  presented  are  to  be  ad« 
indicated. 


July,  1867.]  Wynn  v.  Garland.  19& 

The  questions  laised  bj  the  counsel  and  l^timatelj  grow* 
ing  out  of  the  case,  as  stated,  may  be  propounded  as  follows: 

1.  What  is  the  nature  of  the  right  claimed  by  the  bill,  and 
allowed  by  the  decreet  Is  it  an  easement,  or  servitude?  or  is  it 
a  mere  license?  and  is  it  not  such  an  interest  in  lands  as  can, 
under  the  statute  of  frauds,  pass  only  by  writing? 

2.  Wynn  not  having  relied  on  the  statute  of  frauds  by  his  an* 
swer  or  plea,  can  he  have  the  benefit  of  the  objection  that  the 
contract  is  proyed  to  haye  been  made  merely  orally — ^he  having 
absolutely  denied  the  agreement? 

8.  Does  the  doctrine  of  part  performance  apply  to  such  a 
case?  and  if  so,  do  such  facts  exist  as  amount  to  part  perform- 
ance? 

4.  Is  there  mutuality  in  the  agreement,  which  will  authorise 
a  court  of  chancery  to  enforce  it? 

It  must  be  conceded  that  several  of  these  questions  are  fraught 
with  difficuliy,  on  account  of  their  comparatiTe  norelty  and 
intrinsio  embarrassment,  resulting,  in  part,  from  the  &ct  that 
several  prominent  cases,  which  appear  both  in  the  Wnglish  and 
American  reports,  in  which  seyeral  of  the  points  that  arise  in 
this  iuTCstigation  occur,  haye  been  reversed,  or  else  seriously 
questioned  1^  later,  and  what  haye  been  considered  more  au- 
thoritatdye,  adjudications,  coupled  with  the  additional  fiict  that 
the  doctrine  of  the  common  law  on  the  subject  of  easement  is 
deriyed  from  the  civil  law  treating  of  servitudes,  with  which  we 
do  not  profess  to  be  familiar. . 

We  propose  to  take  up  and  consider  the  questions  propounded, 
in  their  order  as  they  occur. 

1.  The  nature  of  the  right  claimed  by  the  bill  and  allowed 
by  the  decree  is  that  of  an  easement,  technically  speaking,  and 
not  a  mere  or  simple  license,  used  in  the  same  acceptation. 

The  term  **  simple  license,"  used  in  this  sense,  has  been,  and 
may  be,  variously  defined.  The  definition  which  we  most  ap- 
piroye  is  that  of  Mr.  Justice  Qibson,  in  Beriek  y.  Kern,  14  Serg. 
&  B.  271  [16  Am.  Dec.  497].  He  says  that  a  simple  or  yolun- 
lazy  license  is  merely  an  authority,  without  reward  or  considera- 
tion, to  do  a  particcdar  act,  or  series  of  acts,  on  another's  land, 
without  passing  any  interest  or  estate  in  the  soil.  And  this 
definition  is  concurred  in  by  Chancellor  Sent:  8  Kent's  Com. 
462;  and  Chief  Justice  Parker,  in  Cook  y.  Steams,  11  Mass.  637. 

A  simple  or  yoluntaiy  license  need  not  be  in  writing,  for  the 
reason  that  it  is  not  within  the  first  section  of  the  statute  of 
frauds:  See  1  Sugd.  Vend.  106,  note  1;  Wwier  y.  BroekweU,  8 
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East,  808;  Hex  y.  Inhabilants  ofStandm,  2  Mail.  &  Sel.  461;  This 
lor  Y.  Wallers^  2  Marsh.  851;  Clarke  y.  Davies,  7  Taunt.  74;  TFo  i 
T.  Mardy^  11  Ad.  &  El.  84;  Rex  y.  InhabUards  of  Homdon-on-lhe' 
hUl,  4  Mau.  A;  Sel.  562;  Le  Fevre  y.  Le  Fevre,  4  Serg.  &  B.  241 
[8  Am.  Dec.  696]. 

This  kind  of  license,  it  is  said,  is  revocable  at  the  pleasure  of 
the  party  graoting  it;  bnt  not,  however,  to  make  the  grantee 
responsible  in  trespass  or  any  other  form  of  action  for  acts 
committed  on  the  land  in -pursuance  of  the  license:  See  ClqfHn 
T.  Carpenter,  4  Met.  583  [88  Am.  Dec.  881];  NetUeUm  v.  Sihes, 
8  Id.  84;  Wood  v.  Manly,  11  Ad.  &  El.  84;  WhiJtmwnh  y.  WaUcer^ 
1  Met.  813;  Sheffield  v.  CoUier,  8  Oa.  85.  It  is  also  said  that 
though  a  license  is  revocable  as  above  stated,  yet  the  party 
granting  it  will  not  be  allowed  to  do  so  if  the  grantee  has  been 
induced  to  expend  his  means  or  money  towards  its  enjoyment, 
without  reimbursing  or  making  him  whole  in  the  amount  thus 
appropriated:  See  Rerick  v.  Kern,  14  Serg.  &  B.  271  [16  Am. 
Deo.  497];  Prince  v.  Case,  10  Conn.  875  [27  Am.  Dec.  676];  2 
Am.  Lead.  Cases  by  Ebre  &  Wallace,  514,  note,  and  authorities 
therein  cited. 

An  easement,  in  contradistinction  to  a  simple  or  voluntary 
license,  is  defined  to  be  a  liberty,  privilege,  or  advantage  which 
one  man  may  have  in  the  lands  of  another  without  profit,  and  it 
may  arise  by  deed  or  prescription:  See  1  Bouv.  Law  Diet.  501; 
Downing  v.  Raldwin,  1  Serg.  &,  B.  298;  HevoliTiB  v.  Shippam,  5 
Bam.  &  Cress.  221;  Moore  v.  Rawson,  3  Id.  889;  LiveU  v.  WUson, 
8  Bing.  118;  Tumhull  v.  Rivers,  3  McCord,  131  [15  Am.  Dec. 
622];  CiUhbert  v.  Lawton,  Id.  194;  Lawton  v.  Rivers,  2  Id.  451 
[18  Am.  Dec.  741];  Oayetly  v.  Bethune,  14  Mass.  49  [7  Am.  Deo. 
188];  Commonwealth  v.  Low,  8  Pick.  408;  Rerick  v.  Kern,  14 
Serg.  &  B.  271  [16  Am.  Dec.  497]. 

From  this  definition  of  an  easement,  it  follows,  therefore,  that 
it  can  only  be  communicated  by  deed  or  other  instrument  in 
writing  or  by  prescription,  and  as  a  consequence,  unless  it  be 
claimed  by  prescription,  the  privilege,  under  the  statute  of 
frauds,  must  be  evidenced  by  deed  or  some  other  writing,  etc. 
See  Sheffield  v.  Collier,  supra;  Shep.  Touch.  281;  Rex  v.  In- 
habitants  of  Homdon'On'the-hUl,  4  Mau.  &  Sel.  565. 

Notwithstanding  the  grant  of  an  easement  is  embraced  within 
the  opeiation  of  the  statute  of  frauds,  and  therefore  must  be  in 
writing,  yet  it  has  been  holden  that  a  parol  grant  executed  will 
be  upheld  and  sustained  under  the  same  circumstances  and  on 
the  same  principle  that  a  parol  contract  for  the  sale  of  land 
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would  be:  See  Biher  t.  KeUy,  1  Me.  117  [10  Am.  Bee.  88];  and 
the  nmneroiiB  authoriiiee  cited  on  this  point  bj  the  oonnael  f of 
Garland  in  his  brief. 

Besidee  this,  where  there  has  been  giyen  a  parol  license  of  a 
priYilege  amounting  to  an  easement,  and  where  the  enjoyment 
of  it  must  necessarily  be  preceded  by  the  expenditure  of  money 
or  capital,  or  where  the  grantee  has  made  improTcments  in  good 
iuth  under  the  grant,  or  invested  his  capital  in  conseqnep'ie  of 
it — ^ander  these  drcnmstancee,  the  grantee  becomes  a  porohaser 
of  the  easement  granted  by  parol  for  a  valuable  consideration, 
and  consequently  will  be  entitled  to  have  it  specifically  performed 
in  equity,  unless  the  party  will  reimburse  him  in  his  ezpendi- 
tore,  or  pay  him  for  his  improvements,  provided  this  will  put 
the  grantee  in  statu  quo:  See  Sheffield  v.  GoUier,  8upra,  and  the 
eases  cited  above. 

2.  In  response  to  this  question,  we  have  to  say,  that  though 
Wynn  did  not  set  up  the  statute  of  frauds  in  his  answer  or 
otherwise,  still  we  hold  he  is  not  precluded  from  availing  him- 
self of  the  advantage  of  the  statute  of  frauds  at  the  hearing,  for 
the  reason  that  he  absolutely  denied  in  his  answer  the  making  of 
the  agreement  charged  in  the  bill.    If  a  defendant  presents  the 
issue  of  agreement  or  no  agreement,  the  complainant  must  prove 
a  valid  agreement.    It  is  where  he  admits  a  verbal  agreement 
that  he  must  insist  upon  the  statute  of  frauds:  See  Jarvis  v. 
Smilh,  1  Hoffm.  Ch.  570;  Harris  v.  EnickerlHwker,  5  Wend.  643 
Carine  v.  Graham,  2  Paige,  181;  Ontario  Bank  v.  Boot,  3  Id.  478 
Ooiea  V.  Bourne,  10  Id.  635;  Cadweleder  v.  Atchison,  1  Mo.  660 
Penaetfineau  v.  Fensenneau,  22  Id.  33;  Fowler  v.  Lewis,  8  A.  E. 
Harsh.  445. 

The  appellant  having  denied  the  agreement  charged  in  the 
bill,  the  statute  of  frauds  became  a  question  of  fact  at  the  hear- 
ing. At  the  hearing  it  appeared  in  evidence  that  there  was  such 
an  agreement  made  as  the  one  charged  in  the  bill,  but  that  it  was 
in  parol,  and  consequently  within  the  statute  of  frauds  in  con- 
sequence of  the  character  of  the  interest  involved,  it  being,  as  we 
have  already  held,  in  the  nature  of  an  easement,  or  an  interest 
amounting  to  an  incorporeal  hereditament,  and  consequently 
should  have  been  evidenced  by  writing,  or  else  held  by  pre- 
scription. We  think,  however,  there  can  be  no  doubt  but  that 
the  same  proof  which  establishes  this  fact  is  veiy  conclusive  that 
the  agreement  was  so  far  executed  on  the  part  of  Oarland  as  to 
impose  on  Wynn  the  obligation  to  execute  his  part  thereof,  in 
order  to  prevent  a  fraud  from  being  practiced  on  the  former: 
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See  Dorrance  y.  Simons^  2  Boot,  208;  2  Story's  Eq.  Jur.,  see. 
77,  note  1. 

Courts  of  chancery,  notwithstanding  it  may  appear  from  the 
evidence  in  a  case  like  the  one  before  us  that  a  oontzact  affecting 
lands  is  in  parol,  will  nevertheless  decree  its  specific  perform- 
ance, if  it  also  is  made  to  appear  that  one  of  ihe  parties  has,  in 
good  faith,  executed  his  part  of  it,  and  cannot  be  compensated 
in  damages,  or  where  it  would  operate  as  a  fraud  as  to  one  party; 
because  the  specific  execution  of  a  contract  in  equity  is  a  matter, 
not  of  absolute  right  in  the  pariy  who  asks  it,  but  of  sound  dis- 
cretion in  the  court  to  which  application  is  made:  See  2  8toxj% 
Eq.  Jur.,  sees.  742,  769. 

8.  As  to  this  inquixy,  we  have  already  partially  anticipated  it. 
The  case  of  Sheffield  v.  Collier,  8  Gkt.  84,  before  dted,  and  the 
several  authorities  therein  referred  to,  are  conclusive  on  thia 
question.  The  doctrine  of  part  performance,  in  reference  to 
parol  contracts  respecting  lands,  is  well  applicable  to  licensea 
executed,  such  as  we  have  held  the  one  to  be  that  we  are  con- 
sidering, as  far  as  regards  Garland.  The  circumstances  and 
facts  attending  this  abundantiy  show  that  Garland  has  done 
all  on  his  part  that  he  assumed  to  do,  except,  possibly,  in  re- 
spect to  that  part  of  it  which  made  the  main  or  leading  ditch 
€X>nstructed  between  the  lands  claimed  by  himself  and  Wynn  in 
1886  the  perpetual  boundary  between  their  lands  or  plantations;, 
and  as  to  this,  we  think  it  clear,  from  the  proof,  the  agreement 
as  to  boundary  was  mutually  abandoned  in  1848,  when  their  re- 
spective  claims  were  made  to  tracts  extending  over  the  condi- 
tional line  agreed  upon  in  1836.  The  parties  had  the  undoubted 
right  to  discharge  each  other  from  the  agreement  in  1848,  either 
in  whole  or  in  part.  If  in  whole,  it  was  from  that  time  at  an 
end;  if  in  part,  the  part  not  affected  remained,  only,  obligatory. 
It  appears  from  the  proof  that  though  they  at  one  time  consid- 
ered the  matter  of  the  conventional  line  made  by  the  agreement 
of  1886  of  importance,  yet  in  1843  we  see  them,  by  mutual  con- 
sent as  it  were,  setting  the  agreement  aside,  so  far  as  it  per^ 
tained  to  the  conventional  boundary.  It  is  evident,  we  think, 
that  in  1843  they  regarded  the  agreement  only  as  subsisting  in 
reference  to  the  ditches,  and  the  privilege  of  mutual  drainage 
secured  thereby.  We  are  at  a  loss  to  conceive  how  there  can 
exist  the  slightest  doubt  on  this  branch  of  the  case. 

4.  Ordinarily,  mutuality  in  contracts  is  necessary  to  author^ 
ize  a  court  of  chancery  to  decree  a  specific  performance  of  them. 
But  it  has  been  laid  down  that  if  a  man  has  performed  a  valiH 
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aUe  part  of  an  agreement,  as  in  the  case  before  ns  tbat  portion 
of  the  agreement  performed  by  Gkirland,  and  is  in  no  de&nlt  for 
not  performing  the  residae,  which  we  have  already  held  to  be 
the  case  with  Qarland  in  the  instance  before  us,  then  it  is  bat 
reasonable  he  should  have  a  specific  execution  of  the  other  pari 
of  the  contract:  See  2  Story's  Eq.  Jur.,  sec.  772. 

And  where  the  tenq^  of  the  agreement  have  not  been  strictly 
complied  with,  or  are  incapable  of  being  strictly  complied  with, 
still  if  there  has  not  been  gross  negligence  in  the  party,  and  it 
is  conscientious  that  the  agreement  should  be  performed,  and 
if  compensation  may  be  made  for  the  injuiy  occasioned  by  the 
non-compliance  with  the  strict  terms — ^in  all  such  cases,  courts 
of  equity  will  interfere  and  decree  a  specific  performance. 
For  the  doctrine  of  courts  of  equity  is  not  forfeiture,  but  com- 
pensation. Indeed,  in  some  cases,  courts  of  equity  will  decree 
a  specific  execution,  not  according  to  the  letter  of  the  contract, 
if  that  will  be  unconscientious,  but  they  will  modify  it  accord- 
ing to  the  change  of  circumstances:  See  2  Story's  Eq.  Jur.,  sec 
775. 

We  think  the  case  before  us  is  one  in  which  the  court  might 
well  apply  the  principle  just  stated,  even  were  it  to  modify  the 
agreement  in  question,  according  to  the  change  of  circumstances 
indicated  by  the  record  before  us.  We  have  said,  however, 
before,  that  we  have  been  saved  this  duly  by  the  conduct  and 
acts  of  the  parties  themselves  in  respect  to  the  change,  which 
they  mutually  made  in  the  division  line  between  them,  indicated 
by  the  agreement  of  1836,  to  be  perpetuated  by  the  leading  or 
main  ditches  constructed  by  them  conjointly. 

The  license  to  construct  the  ditches,  and  the  agreement  upon 
the  part  of  Wynn  that  they  might  and  should  be  used  as  drains 
to  the  plantations  of  both  himself  and  Gtarland,  indicate  very 
dearly  that  it  was  the  intention  of  the  parties,  that  the  enjoy- 
ment of  this  license' should  be  perpetual,  and  we  infer  this  from 
the  nature  of  the  privilege  granted,  coupled  with  the  condition 
of  the  lands  intended  to  be  benefited,  in  reference  to  their  local- 
ity, and  natural  defects  designed  to  be  remedied  by  the  ditches 
as  to  both  plantations. 

If  Wynn  had  designed  to  reserve  to  himself  the  power  of 
•evoking  the  license  granted  by  him  to  Gtarland,  after  it  was 
carried  into  effect,  he  should  have  done  so  expressly  at  the  time 
the  agreement  was  entered  into,  or  before  its  execution  was 
commenced  on  the  part  of  Garland.  Not  having  done  so,  it 
Must  be  intended  by  the  court  that  it  was  designed  by  the  par- 
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ties  to  be  iireTooable.  He  not  only  stood  bj  and  saw  Garland 
expend  bis  labor,  and  that  of  his  hands,  upon  the  ditches  in 
question,  but  absolutely  participated  with  him  in  constructing 
them,  causing  him  to  expend  his  means  not  only  upon  the 
small  ditches,  but  that  part  of  the  main  ditch  along  his  line 
until  it  should  unite  with  the  one  to  be  constructed  by  Wynu 
at  the  pond  or  low  place  in  the  prairie,  and  thence  on  the  joint 
ditch  leading  into  the  swamp  lying  between  Bed  river  and  the 
lands  of  Garland.  All  this  work  and  labor  on  the  part  of  Oar- 
land  and  Ids  slaves  and  servants  must  have  been  of  considerable 
value.  The  stopping  up  of  the  ditches  by  Wynn,  at  the  point 
designated,  would  render  this  labor  valueless  to  Garland,  not 
only  so  far  as  it  was  spent  on  the  lands  of  Wynn,  but  likewise, 
as  tiie  proof  shows,  in  respect  to  those  ditches  lying  entirely  on 
his  own  lands.  All  this,  we  are  constrained  to  believe,  was 
superinduced  by  the  confidence  which  he.  Garland,  must  have 
reposed  in  the  good  faith  of  Wynn.  If  Wynn  could  be  per- 
mitted to  violate  this  good  faith,  to  take  advantage  of  Garland, 
it  must  be  evident  that  his  loss  would  be  irreparable,  taking 
into  view  the  value  of  his  plantation,  the  importance  of  drain- 
age, and  the  certainty  of  its  being  impeded  by  the  stoppage  of 
the  artificial  channels  or  outlets  constructed  by  the  parties  in 
1886,  under  the  agreement  in  question. 

We  regard  it  as  a  question  of  immateralitj  in  this  inquiry 
whether  a  port  or  all  the  ditches  are  now,  or  were  at  the  time 
of  their  construction,  on  the  land  of  Garland,  or  whether  the 
license  was  given  to  Garland  by  Wynn  to  construct  them  in  the 
first  place  without  consideration;  for  we  have  seen  that  the 
ditches  were  made  in  part  by  Garland,  that  the  labor  bestowed 
in  this  way  was  of  value,  and  that  they  were  made  under  the 
agreement,  and  to  the  knowledge  of  Wynn  whilst  they  were 
progressing;  and  we  have  held  that  the  expenditure  of  money 
under  these  circumstances  will  be  regarded  in  equity  as  so 
much  consideration  paid  by  the  grantee  to  the  grantor  of  the 
license,  inducing  the  expenditure,  and  has  the  effect  of  turning 
such  license  into  an  agreement  which  will  be  executed  in  equit}'. 

Entertaining  these  views,  we  are  forced  to  the  conclusion 
that  the  decree  rendered  by  the  court  below  is  not  only  war- 
ranted by  the  facts  shown  by  the  record,  but  sustained  and 
authorized  by  the  law. 

Finding  no  error  in  the  decree,  it  is  therefore  in  all  things 
aiBimed. 
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LiCBsnn,  What  CoNSTrnms:  HaadUm  ▼.  iHtfiiam,  54  Am.  Dea  158,  and 
4«ferenocs  in  note  to  nme  106;  Riddle  ▼.  Brown,  Id.  202,  and  notes  206. 

Rbtocation  op  LicKiisn:  See  extended  note  to  HaadUm  ▼.  Pvinam^  54 
Am.  Dec  166,  diacnaung  the  qneation;  BiddU  ▼.  BrowHf  56  Id.  202;  WUmm 
^.  CkaVofU,  45  Id.  574;  note  to  Swarta  ▼.  SwarU,  45  Id.  608. 

BAsaifENT,  What  CoKSTmma,  and  how  FouimsD:  fftmeUim  t.  Pmlnamit 
U  Am.  Dec  158. 

LicBvsB,  WRBTHUt  It  mttbt  bb  iv  WRimra:  See  caaea  dted  in  note  to 
Jfamlion  ▼.  /Vftiam,  54  Am.  Dec  167. 

BAflBMXirr  nr  Land  oanmot  bb  Crbatbd  bt  Pabol  Aqbbimxiit  under  the 
etatnte  of  iranda:  See  referenoe  to  collateral  caaea  in  HamUon  ▼.  PutnoM,  54 
Am.  Dec  167. 

Pakt  Pbrvobmahob  Of  Agbbbmbxt  fob  Easbmbvt,  and  EXBOUnON  Of 
Pabol  Licbnsb,  takes  anch  agreement  and  licenae  oat  of  the  statate  of  fraads: 
Haultan  ▼.  Putnam,  54  Am.  Deo.  158,  and  caaea  cited  in  note  167. 

Pabt  Pbbvobmanob  will  Tacb  Pabol  Contract  fob  Salb  of  Lakd 
OCT  Of  Statutb,  whbn:  lAnaeoU  ▼.  MdnJtire,  33  Am.  Dec  602;  ITeerf  ▼. 
7>rry,  45  Id.  257;  RoMm  ▼.  MeKniglU,  Id.  406;  ParriU  ▼.  McKinUy,  58  Id. 
^12;  Chritty  ▼.  BamhaH^  53  Id.  538,  and  note  to  same  53&-547,  diacnaaing 
the  qneation. 

Part  PERroBXANCB  dobs  not  Takb  Pabol  Contbagt  fob  Salb  of  Land 
orr  or  Statute,  when:  NorUm  ▼.  Prttiotiy  32  Am.  Dec  128,  and  extended 
note  to  aame  120-131,  ahowing  that  enforcement  of  contraota  beoanae  of  part 
fwrformanoe  haa  no  exiatence  at  law:  Bur'mg  ▼.  Ptirct^  40  Id.  534;  Johnaon 
r.  llwMtm^  41  Id.  54;  Box  v.  Stafford,  51  Id,  142,  and  extened  note  thereto 
144;  Oangwer  ▼.  Fry,  55  Id.  578;  WetU  v.  SmUh,  31  Id.  274,  and  notea  277; 
Rogen  ▼.  Saunders,  33  Id.  635>  Hoen  v.  Simnume,  52  Id.  291,  and  notea  294; 
Oarrttmm  ▼.  Vanloon,  54  Id.  492. 

Spbcifio  Pbbfobmangb  of  Contract  Binding  on  Onb  Pabtt  only: 
Kerr  r.  Day,  53  Am.  Deo.  532,  note. 

Statute  of  Fbauds  must  be  Pleaded  to  Constitute  DEfENaB:  0» 
borne  v.  EndieoU,  65  Am.  Dec.  498,  and  reference  in  note  501. 

Spbcifio  Pebformancb  of  Contract,  discretion  of  conrta  of  cliaaoery 
therein:  Baidmn  v.  Palmer,  61  Am.  Dec  743,  and  note  745;  TmmgT.  Daniels, 
63  Id.  477,  and  numerona  cases  cited  in  note  thereto  485. 

SrECino  PiCRFORMANCE,  Doctrines  Relatiyb  to:  See  Tcung  t.  DanieU, 
63  Am.  Dec  477,  and  extensive  notes  to  same  485. 

Mutuality  of  Contract  as  Applied  in  Spbcifio  Performance:  Rogers 
▼.  Saunders,  33  Am.  Dec.  635;  De  Cordova  ▼.  Smith's  Adm%  58  Id.  136. 

Citation  of  Principal  Case. — ^If  the  manner  in  which  defendant  answen 
the  allflgationa  of  the  bill  is  in  effect  sach  aa  to  admit  them  to  be  true,  and 
he  faOa  to  plead  the  statute  of  frauds,  he  cannot  avail  himself  of  it  as  a  de- 
lenae  at  the  bearing:  Ouynn  v.  AleCatdey,  32  Ark.  116. 
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HaBBELL    V.   BlLLu 

[19  AiWAWiAii,  109.] 

IfBraiOH  or  QuAHTiTT  or  AoBES,  AFTSB  CsBTADf  DnoBiFnov  or  SUBJaOT 
btMxtbs  and  Bounds,  on  et  Other  Known  SricmaATiONBi  is  but 
Matixs  or  DESCBiPTioNy  and  is  not  a  covenant  as  to  the  quantity  to  ba 
ooiiTeyed;  and  whenever  it  appears,  by  definite  bonndaries  or  by  woida 
of  qualification,  as  "more  or  less,"  or  as  "  containing  by  estimation,"  or 
the  like,  that  the  statement  in  the  quantity  of  acres  in  the  deed  is  mere 
matter  of  description,  and  not  of  the  essence  of  the  contract,  as  a  general 
rule  the  buyer  takes  the  risk  of  the  quantity,  if  there  be  no  intermiztnrs 
of  fraud  in  the  case. 

SitBOT  or  WoRiM  "  Mo&B  OB  Lbss,"  Added  to  Statement  or  Quantttt  ot 
LAim  TO  BE  Ck>NTBTBD,  csn  Only  be  considered  as  intending  to  cover  in- 
oonsiderable  or  small  differences  the  one  way  or  the  other. 

Wbxn  thsbe  is  Vsbt  Gbeat  Dotebsnge,  AS  Thibtt-thbee  FEB  Gent  roB 
Instance,  between  Actual  and  Estimated  QuANTnr  of  acres  of  land 
sold  in  gross,  courts  of  chancery  everywhere  will  give  relief  on  the  ground 
of  gross  mistake. 

In  Exboutobt  Gontbaots  fob  Sale  or  Land,  Beino  tet  in  Fiebi,  Pub- 
OHASEB,  IF  Quantitt  BE  GoNsiDEBABLT  Less  than  It  was  stated,  will  be 
entitled  to  an  abatement,  although  the  agreement  contain  the  words 
''more  or  less "  or  '*by  estimation." 

Ho  Rule  or  Principle  of  Law  is  Violated  bt  Admission  or  Pabol  Bn- 
DENGE  to  Establish  Fraud  going  to  the  consideration  or  exeoution  of 
deeds.  Thus  where  misrepresentation  and  fraud  are  charged  against 
defendant  in  a  sale  of  lands  evidenced  by  a  written  contract,  and  such 
charges  are  denied  in  the  answer,  this  kind  of  evidence  is  competent  and 
legitimate  to  establish  the  fraud. 

To  Estimate  upon  Equitable  Principles  DEnciENcr  in  QuANnrr  of  Land 
GoNYETED,  subtract  what  grantor  had  a  right  to  believe  himself  possessed 
of  at  the  date  of  sale,  as  shown,  for  instance,  by  his  own  estimate  given  in 
for  assessment  shortly  before,  and  leaving  abrasions  of  river  lands,  etc, 
to  be  covered  by  the  words  "more  or  lees  **  in  the  deed,  from  the  number 
of  acres  expressed  in  the  deed,  and  the  remainder  will  be  the  deficiency. 

OxLT  Evidence  of  Value  is  Price  Paid,  where  chancery  is  attempting  to 
adjust  a  sale  of  land  fraudulent  as  to  quantity.  It  will  look  alone  to  tlie 
agreement  of  the  parties  to  determine  the  vidue  of  the  premises  in  ques- 
tion. 

Wmbn  Misbefbesentation  is  Made  as  to  Quantity,  though  Innocently* 
Purchaser  has  Right  to  have  What  Vendor  can  Give,  with  an  abate- 
ment out  of  the  purchase  money  for  so  much  as  the  quantity  falls  short 
of  the  representation;  and  compensation  or  abatement  on  account  of  the 
deficiency  ought  to  be  in  proportion  to  the  price  given  for  the  whole  tract 
.  as  represented,  without  regard  to  foreign  estimates  of  the  value  of  the  land. 

Appeal  from  the  chancery  court  of  Pnlaaki  ooiinty.    The 
iacts  are  stated  in  the  opinion. 

fif.  H,  Hempstead^  for  the  appellants 
Bertrand,  for  the  appellee. 
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By  Court,  Haiilt,  J.  Bill  in  equity  for  »  fraudulent  misrep- 
resentation in  the  sale  of  a  farm  or  tract  of  land,  as  to  the  quan- 
tity; an  injunction  as  to  the  unpaid  purchase  money  to  the  Talue 
of  the  deficit,  and  specific  performance  in  respect  to  the  qudfli- 
tity  really  existing. 

On  the  third  of  February,  1854,  the  parties  entered  into  a  writ- 
ten contract,  whereby  the  defendant  agreed  to  convey  to  the 
complainant  a  farm  in  Pulaski  county  for  the  price  and  consid- 
eration of  the  gross  sum  of  one  thousand  five  hundred  dollars, 
part  to  be  paid  in  cash,  and  the  residue  to  be  paid  on  the  first  of 
February,  1865,  at  which  time  a  deed  was  to  be  made.  The 
contract  described  the  land  to  be  conveyed  as  being  V  a  certain 
tract  or  parcel  of  land  lying  on  the  Arfcansas  river,  below  Little 
Bock,  and  known  on  the  books  of  the  public  surveys  as  part  of 
sections  Nos.  13  and  20,  it  being  the  place  where  the  said  Hill 
resides,  joining  the  lands  of  James  Jones,  Jacob  Jones,  and 

those  of  the  Milliner  estate It  is  expressly  agreed  and 

understood  that  it  is  all  the  land  owned  or  in  any  wise  apper- 
taining to  the  tract  now  owned  by  said  Hill,  one  hundred  and 
eighty  acres,  more  or  less." 

It  appears  from  the  bill  that  neither  at  the  time  of  the  con- 
tract nor  before  its  execution  did  measurement  of  the  land  take 
place,  but  the  tract  was  afBrmed  by  the  defendant  to  the  com- 
plainant to  contain  one  hundred  and  eighty  acres,  and  the- com- 
plainant, giving  entire  credit  to  the  affirmation,  paid  nine  hun- 
dred and  fifty  dollars,  and  gave  her  note  for  the  residue  of  the 
consideration,  which  is  the  amount  of  the  judgment  enjoined; 
alleging  further,  in  point  of  fact,  that  the  tract,  upon  a  r^jsent 
survey,  contains  only  ninety-six  acres,  making  the  deficiency  in 
the  quantity  eighty-four  acres. 

The  bill  seeks  compensation,  or  an  abatement  of  tho  price, 
for  the  asserted  deficiency,  taking  into  view  as  the  basis  the 
quantity  as  represented,  one  hundred  and  eighty  acres,  and  the 
gross  price  agreed  upon  for  that  quantity,  one  thousand  five 
hundred  dollars;  and  rating  the  value  of  the  deficient  quantity 
in  that  proportion,  upon  the  ground  that  the  representation  that 
the  tract  contained  one  hundred  and  eighty  acres  was  false,  and 
was  made  fraudulently  and  deceitfully  by  the  defendant  at  the 
time  of  the  execution  of  the  contract  in  question,  and  was  im- 
plicitly confided  in  by  the  complainant.  The  bill,  besides  pray- 
ing an  injunction,  an  account,  and  specific  performance,  also 
prays  for  general  relief. 

The  answer,  in  the  most  explicit  manner,  negatives  any  fraud 
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and  misrepresentationy  and  asserts  that  tlie  land  was  sold  in 
gross  at  one  thousand  five  hundred  dollars  for  the  tract,  ac- 
oountB  for  the  deficiency  in  quantiiy,  as  alleged  in  the  bill,  bj 
attributing  it  to  the  abrasions  of  tiie  Arkansas  river,  alleging 
that  his  knowledge  of  the  fact  that  some  had  fallen  into  the  river 
is  the  reason  why  he  absolutely  refused  and  declined  to  warrant 
the  tract  as  to  quantity,  which  he  communicated  to  complainant 
before  the  contract  was  made. 

The  complainant  interposed  a  general  replication  to  the  de- 
fendant's answer. 

The  cause  was  set  for  hearing  in  the  court  below  on  the  bill| 
answer,  replication,  and  proof,  and  at  the  hearing  the  following 
facts  were  made  to  appear  in  proof: 

Trigg  swore  that  some  short  time  before  the  sale  to  complainant 
defendant  came  to  him  and  said  he  understood  that  Bector,  wit- 
ness's half-brother,  wanted  to  purchase  a  place  in  the  county, 
and  proposed  to  sell  his,  which  he,  defendant,  represented  to 
witness  contained  one  hundred  and  sixty  or  one  hundred  and 
eighiy  acres,  which  witness  did  not  remember.  Hearing  that  com- 
plainant wished  to  buy  such  a  farm,  witness  communicated  to 
her  what  defendant  had  told  him  respecting  his. 

John  M.  Harrell,  at  the  request  of  his  mother,  the  complain- 
ant, on  the  day  before  the  sale,  went  down  to  the  farm  for  the 
purpose  of  examining  the  land  as  to  quality  and  locality,  was 
shown  a  portion  of  the  lines,  was  told  by  defendant  that  the 
tract  had  formerly  caved  a  little,  but  that  it  had  ceased,  and  that 
it  contained  one  hundred  and  eighiy  acres,  or  very  nearly  that 
quantity.  He  heard  him  make  the  same  statements  to  the  com- 
plainant; and  the  witness  also  told  complainant  all  that  had 
been  said  to  him  by  defendant  respecting  the  quantity.  He 
further  stated  the  deficiency  was  not  discovered  until  about  the 
fifth  of  April,  1855,  a  few  days  before  this  suit  was  brought,  and 
then  only  by  actual  admeasurement;  when  it  was  ascertained 
the  tract  only  contained  ninety-six  acres,  as  computed  by  the 
county  surveyor,  showing  a  deficit  of  eighty-four  acres  in  the 
tract  as  represented  by  the  defendant. 

M.  E.  Harrell  testified  she  was  present  when  complainant  and 
defendant  were  conferring  about  the  land  in  question,  and 
heard  the  defendant  say  that  the  place  had  caved  a  little,  l^ut 
that  there  still  remained  about  one  hundred  and  eighiy  acres. 
Knows  that  complainant  would  not  have  bought  had  she  not 
thought  the  place  contained  the  number  of  acres  represented. 

Peay  testified  he  was  clerk  of  Pulaski  county;  that  as  such 
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he  has  examined  the  official  plats  of  the  pablio  surveys  made 
by  the  United  States,  filed  in  his  office,  and  furnished  by 
the  surveyor-general  of  this  state,  and  it  appears  from  them 
that  the  north-west  fractional  quarter  of  section  13,  township  1 
north,  range  11  west,  contained,  at  the  time  it  was  originally 
surveyed,  one  hundred  and  twenty-three  and  eighty-four  one 
hundredths  acres. 

Hutchins,  clerk  in  the  auditor's  office,  gave  his  certificate  to 
the  efifect  that  it  appeared  from  the  records  of  his  office  that  the 
lands  sold  by  defendant  to  complainant  were  assessed  to  the 
defendant  for  the  years  1851  and  1852,  as  containing  one  hun- 
dred and  twenty  acres,  and  as  being  of  the  value  of  three  dol- 
lars per  acre  without  the  improvements,  which  were  assessed 
separately  at  five  hundred  dollars.. 

Webb,  the  county  surveyor,  testified  that  he,  on  the  fifth  of 
April,  1865,  at  the  instance  of  complainant,  made  a  survey 
and  measurement  of  the  land  in  question,  and  found  it  to  con- 
tain but  ninety-six  acres.  Thinks  three  or  four  acres  may  have 
caved  into  the  river  by  the  spring  rise  of  1854,  which  occurred 
after  complainant  bought. 

There  were  several  other  witnesses  who  testified  in  the  cause; 
some  four  of  them  heard  complainant,  after  the  purchase  of  the 
land,  say  "  she  had  bought  it  for  a  gross  price,  and  had  agreed 
to  take  it  just  as  it  was  as  to  quantity,  be  there  more  or  less; 
that  defendant  had  told  her,  before  the  purchase,  that  the  tract 
was  subject  to  cave  or  fall  in;  that  he  did  not  know  the  precise 
qiiantity  of  acres  in  the  tract.  There  were  also  three  or  four 
witnesses  who  testified  that  defendant  had  resided  on  the  land 
for  fiiteen  or  twenty  years;  that  it  was  worth,  at  the  time  of  sale, 
from  fifteen  dollars  to  thirty  dollars  per  acre;  that  about  five  acres 
must  have  fallen  or  caved  into  the  river  during  the  rise  of  1854, 
after  the  complainant  bought;  they  furthermore  testified  they 
had  known  defendant  for  many  years,  and  that  he  uniformly 
bore  the  character  of  being  an  honest,  upright,  truthful,  just, 
and  conscientious  man. 

On  this  state  of  pleading  and  evidence,  the  chancellor  at  the 
hearing  dismissed  the  bill,  dissolved  the  injunction  and  decreed 
cost  against  complainant,  from  which  she  has  appealed  to  this 
court,  and  insists  here  it  should  be  reversed,  and  that  she  is 
entitled  to  the  relief  prayed  for. 

We  propose  to  consider  this  cause  under  the  following  in* 
quiries:  1.  Did  the  defendant  covenant  to  convey  to  the  com- 
plainant any  given  number  of  acres  ?    2.  Under  the  pleadings. 
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have  we  a  right  to  look  beyond  the  bond  of  defendant  to  deter* 
mine  the  issue  between  the  parties  ?  8.  Does  the  proof  show  a 
deficiency  in  the  acres  agreed  to  be  conveyed?  4.  If  there  is  a 
deficiency  in  the  quantity,  has  the  complainant  shown  herself 
entitled  to  any  compensation  therefor? 

1.  In  answering  this  question,  it  will  be  necessary  for  us  to 
recur  to  the  covenant.  By  reference  to  that,  it  will  be  perceived 
the  defendant  agreed  to  convey  to  complainant  for  a  gross  sum, 
one  thousand  five  hundred  dollars,  a  certain  &rm  or  tract  of 
land  'Mying  on  the  Arkansas  river,  below  Little  Bock,  and 
known  on  the  books  of  the  public  surveys  as  part  of  sections  13 
and  20,  it  being  the  place  whereon  the  said  Hill  resides,  and 
joining  the  lands  of  James  Jones,  Jacob  Jones,  and  those  of  the 

Milliner  estate,  etc Itis  expressly  agreed  and  understood 

that  it  is  all  the  land  owned,  or  in  any  wise  appertaining  to  the 
tract  now  owned,  by  said  Hill,  one  hundred  and  eighty  acres, 
more  or  less."  A  question  necessarily  arises  in  this  connection 
as  to  whether  the  quantity  stated  or  expressed  is  to  be  regarded 
as  a  part  of  the  description,  or  does  the  statement  of  the  quan- 
tity import  a  covenant  to  convey  the  number  of  acres  designated  ? 
To  determine  this,  we  have  to  have  recourse  to  certain  roles  which 
have  been  prescribed  for  the  purpose;  e.g.^in  the  description  of 
land  conveyed  the  rule  is  that  known  and  fixed  monuments  con- 
trol courses  and  distances.  So  the  certainty  of  metes  and  bounds 
will  include  and  pass  all  the  lands  within  them,  though  they  vary 
from  the  given  quantity  included  in  the  deed.  The  least  certain 
and  material  parts  of  the  description  must  yield  to  those  which 
are  the  most  certain  and  material,  if  they  cannot  be  reconciled; 
though  in  construing  deeds  the  courts  will  give  effect  to  every 
part  of  the  description,  if  possible.  The  mention  of  quantity 
of  acres,  after  a  certain  description  of  the  subject  by  metes  and 
bounds,  or  by  other  known  specifications,  is  but  matter  of  de- 
scription, and  does  not  amount  to  any  covenant,  or  afford  ground 
for  the  breach  of  any  of  the  usual  covenants,  though  the  quantity 
of  acres  should  faU  short  of  the  given  amount:  See  4  Kent's 
Com.,  7th  ed.,  514,  616;  Mann  y.  Fierson^  2  Johns.  87;  Smiih  v. 
Ei>ans,  6  Bing.  102;  Doe  ex  dem.  PhiUip^a  Heirs  v.  Parier,  3  Ark. 
18,  67  [86  Am.  Dec.  448];  Powell  v.  Clark,  6  Mass.  866  [4  Am. 
Dec.  67];  Jackson  v.  Mwre,  6  Oow.  706;  Mison  v.  JUiaon,  1 
Terg.  16;  Beach  v.  Steams,  1  Aik.  826;  Boat  v.  Puff,  8  Barb. 
868.  In  this  latter  case  the  deed  contained  the  language: 
**  There  being  in  the  lot  conveyed  one  hundred  and  thirty-five 
acres,  strict  measure,''  etc.,  yet  it  was  held  there  was  no  cove- 
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nant  to  make  up  the  defideiu^.  In  the  case  before  us  the 
corenant  oontains  as  full  a  description  of  the  premises  by  metes 
and  bounds  as  it  is  presumed  it  was  convenient  for  the  defend- 
ant to  give  at  the  time  it  was  executed,  and  the  quantity,  one 
hundred  and  eighty,  being  expressed  or  mentioned  after  this 
more  certain  or  definite  description,  must  be  legsaded  as  merely 
part  of  the  description,  and  not  to  amount  to  any  covenant  as  to 
that  precise  quantity.  Besides  this,  whenever  it  appears  by 
definite  boundaries,  or  by  words  of  qualification,  as  **  more  or 
less,"  or  as  "  containing  by  estimation,"  or  the  like,  that  the 
atatement  of  the  quantity  of  acres  in  the  deed  is  mere  matter  of 
description,  and  not  of  the  essence  of  the  contract,  as  a  general 
rule  the  buyer  takes  the  risk  of  the  quantity,  if  there  be  no  inter- 
mixture of  fraud  in  the  case:  See  SiMina  v.  Eddy,  4  Mason,  414; 
Marvin  v.  BenneU,  8  Paige,  812;  S.  C,  26  Wend.  169;  Weaver  v. 
<Jarler,  10  Leigh,  37;  Eubank  v.  Hampton,  1  Dana,  843,  344; 
Brawn  v.  Pariah,  2  Id.  9;  Jackaon  v.  McCmneU,  19  Wend.  175 
[32  Am.  Dec.  439];  Jackmm  v.  AfMre,  6  Cow.  706;  Lush  v.  Druse, 
4  Wend.  818;  Peden  v.  (hoens.  Bice  Eq.  66;  Whicker  v.  Crews, 
1  Ired.  Eq.  861;  NeUon  v.  Mitthews,  2  Hen.  &  M.  634;  Cleveland 
T.  Badgers,  1  A.  K  Marsh.  193;  Fleet  v.  BaiwHns,  6  Munf.  188; 
Perkins  v.  WOfsier,  2  N.  H.  287;  Large  v.  Penn,  6  Serg.  &  B. 
488;  GaOraUh  v.  OaOraiih,  6  Watts,  117. 

Looking  alone  to  the  face  of  the  bond  or  covenant,  we  are 
constrained  to  hold  that  the  defendant  did  not  covenant  as  to 
-quantity,  maintaining,  as  we  do,  that  the  specification  of  one 
hundred  and  eighty  acres  in  the  instrument  was  but  descriptive 
of  the  premises  designed  to  be  conveyed  under  the  conditions 
of  the  bond.  But  notwithstanding  he  did  not  covenant  to  con- 
vey the  precise  quantity  of  one  hundred  and  eighty  acres,  yet 
it  has  become  the  settled  doctrine  of  the  courts  of  chancery  in 
this  country,  as  well  as  in  Qreat  Britain,  to  relieve,  when  there 
is  a  very  great  difference  (as  thirty-three  per  cent,  for  instance) 
between  the  actual  and  the  estimated  quantity  of  acres  of  land 
aold  in  gross,  on  the  ground  of  gross  mistake :  See  4  Kent's  Com. , 
7th  ed.,  617,  note;  1  Sugd.  Vend.  434,  note;  Quesnel  v.  Wood-- 
lief,  6  Call.  218,  cited  in  note  to  Nel«>n  v.  Matthews,  2  Hen.  &  M. 
164,  178  [8  Am.  Dec.  620];  Harrison  v.  TalboU,  2  Dana,  268. 
In  this  last  case  the  series  of  the  iSentucky  decisions  on  the 
subject  are  very  ably  reviewed  by  Chief  Justice  Bobinson.  See 
aldo  Oolden  v.  Maupin,  2  J.  J.  Marsh.  239;  Thomas  v.  Perry,  1 
Pet.  C.  0. 49.  We  are  aware,  however,  that  there  are  many  cases 
io  be  found  in  the  books  of  reports  in  which  a  different  doctrine 
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is  maintained,  and  seemingly,  too,  upon  well-established  piin-» 
ciples;  as,  for  instance,  in  Hull  v.  Cunningham's  Eafr,  1  Manf. 
830;  Turi/ord  v.  Wareup,  Finch,  311;  Winch  v.  Winchester,  1 
Yes.  k  £ea.  375;  Smith  v.  Evans,  6  Binn.  109  [6  Am.  Dec.  436]^ 
Boar  V.  McC(yrmick,  1  Serg.  &  R.  166;  Glen  ▼.  (7Zen,  4  Id.  488; 
and  also  in  Stebbins  v.  Eddy,  4  Mason,  414,  in  which  Mr.  Jus- 
tice Stoiy  says:  ''It  seems  to  me  there  is  much  good  sense  in 
holding  that  the  words  'more  or  less,'  or  equivalent  worda 
used  in  contracts  or  conyeyances  of  this  sort,  should  be  so  con* 
strued  to  qualify  the  representation  of  quantity  in  such  a  man* 
ner  that,  if  made  in  good  faith,  neither  party  should  be  entitled 

to  any  relief  on  account  of  a  deficiency  or  surplus I  do 

not  say  cases  may  not  occur  of  such  extreme  deficiency  as  to 
call  for  relief;  but  they  must  be  such  as  would  naturally  raise 
the  presumption  of  fraud,  imposition,  or  mistake  in  the  veiy 
essence  of  the  contract.'' 

We  are  inclined  to  hold  to  the  doctrine  first  stated,  t.  e.,  that 
the  effect  of  the  words  **  more  or  less,"  added  to  the  statement 
of  quantity,  can  only  be  considered  as  intending  to  cover  incon- 
siderable or  small  differences,  the  one  way  or  the  other,  and  par- 
ticularly so  in  the  case  before  us,  for  the  reason  that  the  contract 
of  the  defendant  with  the  complainant  in  regard  to  the  land  was 
and  is  an  executory  one,  being  yet  in  fieri,  the  general  opinion 
being  in  such  case  that  the  purchaser,  if  the  quantity  be  con- 
siderably less  than  it  was  stated,  will  be  entitled  to  an  abate- 
ment, although  the  agreement  contain  the  words  "  more  or  less  '* 
or  ''by  estimation:"  See  1  Sugd.  Vend.  433,  note  2;  Eill  v. 
Buckley,  17  Ves.  394. 

Without  reference  or  regard  to  the  testimony  respecting  the 
representations  of  the  defendant  as  to  the  quantity  of  the  tract 
of  land  in  question,  but  looking  to  the  contract  alone,  in  con- 
nection with  the  fact  of  the  deficiency  in  the  quantity,  and  the 
extent  of  this  deficiency  being  nearly  one  half  of  the  whole 
quantity  stated  in  the  contract,  we  think  there  can  be  no  doubt 
but  that  complainant  was  entitled  to  some  abatement  on  account 
of  the  deficiency. ' 

2.  To  answer  this  question  properly,  we  must  recur  to  the  bill. 
The  charge  is  that  defendant  misrepresented  the  quantity  to  the 
complainant,  who,  having  confidence  in  his  honesty,  integritjt 
and  truthfulness,  was  deceived  and  defrauded  thereby,  etc.  The 
charge,  then,  is  fraud  against  the  defendant.  The  facts  stated  in 
the  bill  by  way  of  inducement  to  the  fraud  charged,  as  well  as  the 
fraud  itself,  are  all,  and  each  of  them  is,  denied  in  the  most  explicit 
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and  positive  maimer  by  the  defendant  in  his  answer.  There  is 
an  issae,  then,  on  the  record  of  fraud  or  no  fraud.  If  the  issue 
be  sustained  on  the  part  of  the  complainant,  the  establishment 
of  fraud  works  a  total  abrogation  of  the  contract  to  the  extent 
of  the  fraud  proved,  and  no  rule  or  principle  of  law  is  violated 
by  the  admission  of  parol  evidence  to  establish  fraud,  going  to 
the  consideration  or  execution  of  deeds.  We  hold,  then,  that 
the  testimony  tending  to  show  misrepresentation  and  fraud 
on  the  part  of  the  defendant  was  competent  and  perfectiy  legiti- 
mate under  the  state  of  pleadings  existing  upon  the  record. 

8.  We  have  already  answered  this  question,  as  far  as  pertains 
to  the  pleading,  in  the  affirmative,  when  considering  and  an- 
swering the  first  one.  We  will  now  proceed  to  answer  it  in 
reference  to  the  proof,  leaving  out  of  view  and  question  the 
pleadings,  and  in  doing  so,  propose  to  consider  it  under  the 
following  heads. 

Was  complainant  deceived  by  the  misrepresentations  of  the 
defendant  ?  We  think  there  con  be  no  doubt  of  the  fact.  The 
testimony  of  the  two  witnesses,  Harrell,  is  concluRive  upon 
this  point  They  state,  emphatically,  that  complainant  would 
not  have  purchased  the  land  if  she  had  not  believed  the  tract 
contained  in  and  about  the  quantity  represented,  one  hun- 
dred and  eighty  acres;  that  it  would  not  have  answered  her^ 
nor  sufficed  for  the  number  of  hands  she  designed  to  employ. 
But  it  may  be  asked  whether  her  declarations  to  the  four  wit- 
nesses who  testified  to  her  entire  satisfaction  with  the  bargain, 
and  that  she  had  taken  the  farm  "  just  as  it  was,"  etc.,  do  not 
rebut  the  idea  of  her  being  deceived.  In  response  to  this,  we 
unhesitatingly  say  not;  for  it  must  be  borne  in  mind  that  those 
declarations  and  stateipents  were  made  to  those  witnesses  a  few 
days  after  the  purchase — long  prior  to  the  time  at  which  she 
discovered  the  ''gross  deficiency,'*  and  whilst  she  felt  secure  in 
the  good  faith  of  the  defendant,  arising  from  her  knowledge  of 
the  high  character  he  possessed  with  the  community  in  which 
he  had  so  long  resided,  for  truthfulness,  honesty,  and  integrity. 
Her  statement  that  she  had  purchased  the  farm  **  just  as  it 
was  *'  was  but  a  reiteration  of  the  legal  effect  of  the  bond  made 
to  her  by  the  defendant.  The  taking  of  the  bond  in  this  way  and 
her  declarations,  consequent  thereupon,  made  to  the  witnesses, 
we  are  constrained  to  believe,  were  alone  superinduced  by  the 
confidence  she  reposed  in  the  defendant,  and  the  abiding  fiuth 
she  had  in  his  representations  made  to  her  in  mpeot  to  the 
qnantiiy  of  acres  the  farm  contained* 

▲m.  Dmo.  Vou  LXVm— U 
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Were  the  representationB  of  ilie  defendant  made  to  the  com* 
plainanty  in  respect  to  the  quantity  of  acres,  false?  There  can 
be  no  doubt  of  this  fact.  Webb,  the  county  suryeyor,  testifies 
that  upon  actual  measurement  made  about  the  fifth  of  April, 
1865,  it  was  found  to  contain  only  ninely-six  acres.  He  is 
positive  that  not  more  than  from  three  to  five  acres  could  have 
fijlen  into  the  river  since  the  complainant's  purchase,  on  the 
third  of  February,  1864,  and  it  seems  that  none  of  the  other 
witnesses  who  testify  as  to  abrasions  make  the  loss  from  that 
cause  more  than  from  three  to  six  acres.  So  that  it  may  be 
safely  assumed  that  there  were  not  more  than  one  hundred  and 
two  acres  in  the  tract  when  complainant  purchased  it. 

Were  these  false  representations  made  knowingly  by  the  de- 
fendant? We  think  the  record  furnishes  facts  which  leave  but 
little  doubt  of  this,  notwithstanding  the  defendant's  answer  to 
the  contrary.  Let  us  appeal  to  those  facts.  In  the  first  place, 
it  is  in  proof  that  the  defendant  resided  on  the  premises  in  ques- 
tion for  the  twenty  years  next  before  the  sale,  was  conversant 
with  the  lines  including  his  farm,  was  aware  that  the  river  bank 
in  front  had  been  addicted  to  caving  for  some  years  before 
the  sale,  and  in  addition  to  all  this,  absolutely  gave  these  lands 
in  to  the  assessor  of  Pulaski  county,  for  the  years  1861  and  1862, 
as  containing  only  one  hundred  and  twenty  acres,  as  the  certifi- 
cate of  Hutchins  clearly  establishes.  But  this  is  not  all.  We 
have  it  from  the  testimony  of  Mr.  Peay,  the  clerk  of  the  circuit 
and  county  courts  of  Pulaski  county,  that  it  appears  from 
official  records  in  his  office  that  the  lands  in  question  never  did 
contain  over  one  hundred  and  twenty-three  and  eighty-four  one- 
hundredths  acres,  even  when  they  were  first  laid  off  by  the 
United  States  authority.  If  these  lands  had  been  entered  by 
the  defendant,  or  if  not  entered  by  him  but  purchased  by  him 
from  a  person  other  than  the  government,  why  did  he  not  in- 
troduce at  the  hearing  his  patent,  his  certificate  of  entiy,  or  hia 
deed,  and  show  from  it  that  his  muniment  of  title  called  for  one 
hundred  and  eighty  acres,  and  thereby  explain  the  cause  of  hia 
mistake,  and  place  himself  favorably  before  the  court  ?  We  find 
no  effort  of  this  kind  made,  his  mouth  is  closed,  the  suspicion 
resulting  from  his  silence  is  fastened  upon  him  and  impressed 
upon  the  conscience  of  the  court,  and  he,  and  he  alone,  must 
be  held  responsible  for  both  the  effect  and  consequence  of  hia 
omission.  These  facts  and  these  circumstances,  we  think,  afford 
evidence  sufficiently  strong  to  repel  the  denial  of  fraud  and  miB* 
representation  contained  in  the  defendant's  answer.    They  ana 
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more  potent  to  our  xnindB  than  their  aaseTenktion  hy  one  witnetu 
sustained  by  corroborating  drcumstances  less  conclusive  tluu 
the  concatenation  of  facts  just  stated.  Without  assuming  to 
act  as  censor  upon  the  morals  of  our  fellow-dtizenSy  we  may  be 
permitted  to  say  that  when  a  case  is  presented  for  our  adjudi* 
cation  exhibiting  facts  irref  ragably  proving  not  only  misrepresen- 
tation,  but  misrepresentation  &lse  and  willful,  we  feel  no  hesi- 
iaaxcy  in  characterizing  the  facts  as  they  deserye,  and  visiting 
upon  the  party  causing  injury  to  an  individual  the  full  penalty 
of  the  law  denounced  upon  such  conduct.  To  do  otherwise,  if 
we  comprehend  our  duly  as  a  court  of  chancery,  we  would  fall 
tar  short  of  the  obligation  which  the  principles  of  equity  juris- 
prudence impose  on  us;  for  there  is  nothing  so  repugnant  to 
good  conscience  as  falsehood,  which  is  the  main  element  and 
chief  ingredient  in  fraud,  one  of  the  most  important  of  the  origi- 
nal  subjects  of  equitable  cognizance  and  jurisprudence. 

We  have  said  that  the  proof  shows  a  deficiency  in  the  quan- 
tity of  land  which  the  tract  was  represented  to  contain.  We 
will  now  proceed  to  determine  the  extent  of  that  deficiency. 
And  to  do  this  upon  equitable  principles  we  will  assume  that 
the  defendant  had  ground,  in  1851  and  1852,  to  believe  that  bis 
farm  contained  one  hundred  and  tweniy  acres,  for  he  gave  it  in 
for  assessment  those  years  at  that  quantity;  and  judging  hia 
conduct  in  that  respect  by  the  motives  which  ordinarily  govern 
mankind  in  their  conduct  in  reference  to  subjects  involving 
their  interests,  we  must  believe  he  was  sincere  in  supposing 
then  that  his  farm  in  reality  did  contain  at  least  one  hundred 
and  tweniy  acres,  or  he  would  not  have  given  it  in  for  assess- 
ment at  that  quantity,  for  it  was  clearly  against  his  interest  to 
have  it  assessed  as  containing  more  than  the  facts  warranted. 
We  are  also  authorized  to  assume,  from  the  facts  proved,  that 
the  loss  from  one  hundred  and  twenty  acres,  which  we  have  con- 
ceded the  defendant  believed  his  farm  contained  in  1852,  down 
to  one  hundred  and  two,  which  we  have  already  shown  it  must 
have  contained  when  the  complainant  got  possession  of  it  under 
the  contract  with  the  defendant,  was  occasioned  by  tlie  abra- 
sions of  the  river,  which  the  defendant  represented  to  the  com* 
plainant  occurred  at  each  and  every  succession  of  high  water  in 
the  Arkansas,  and  was  not  a  greatev  loss  than  she  might  reason- 
ably be  supposed  to  have  anticipated  from  that  cause,  and  allowed 
the  defendant,  under  the  margin  retained  by  himself  in  his  con* 
tract  by  the  use  of  the  phrase  **  more  or  less,"  after  the  statement 
ot  the  quantiiy ,  as  a  part  of  the  description  of  the  premises  sold. 
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Holding,  as  we  do,  and  as  we  have  already  intimaiedy  that  the 
quantity  intermediate  the  quantify  represented^ — one  hundred 
and  eighty  acres — and  that  which  we  have  assumed  the  defend- 
ant had  a  right  to  suppose  his  farm  contained  at  the  date  of  the 
sale— one  hundred  and  twenty  acres — amounting  to  sixty  acres, 
was  represented  as  being  included  and  embraced  in  his  farm 
without  a  fact  to  authorize  the  representation,  we  are  constrained 
to  hold  the  deficiency  in  the  quantity  to  be  sixty  acres,  being 
the  difference  between  one  hundred  and  eighty  and  one  hun- 
dred and  twenty,  the  quantity  represented,  and  Che  number  of 
acres  the  defendant  had  a  right  to  believe  himself  possessed  of 
at  the  date  of  the  contract  with  the  complainant. 

Eyidence  was  introduced,  and  the  fact  conclusiyely  established, 
that  the  tract  of  land  in  question,  though  less  than  one  hundred 
and  eighty  acres,  was  and  still  is  worth  from  twenty-five  to  thirty 
dollars  per  acre,  and  it  is  insisted  by  the  counsel  for  appellee 
that  it  would  be  inequitable  and  unjust  to  permit  the  appellant 
to  retain  the  quantity  really  existing,  and  allow  her  compensa- 
tion for  the  deficiency  in  proportion  of  the  gross  price  agreed  to 
be  paid  for  the  supposed  quantity— one  hundred  and  eighty 
acres.  In  response  to  this,  we  have  to  say  that  we  can  alone  look 
to  the  agreement  of  the  parties  to  determine  the  value  of  the 
premises  in  question.  By  their  contract,  solemnly  entered  into, 
they  have  computed  the  tiuct  supposed  to  contain  one  hundred 
and  eighty  acres  at  the  gross  price  of  one  thousand  five  hundred 
dollars,  or  at  the  average  value  of  eight  dollars  and  thirty-three 
and  one  third  cents  per  acre.  The  evidence  of  other  persons  as 
to  their  estimate  of  the  value  of  the  land  must  be  regarded  as 
foreign  to  the  subject  and  not  pertinent  to  the  inquiry,  the 
true  rule  in  analogous  cases  being  that  the  price  paid  must  be 
regarded  as  the  only  evidence  of  the  value:  See  Stow  v.  Baee- 
man's  Eafra,  29  Ala.  401 ;  BowlandTs  AdmW  v.  Shelton,  25  Id.  220; 
Watihy  v.  PaUerson,  20  Id.  172;  WhUeside  v.  Jennings,  19  Id. 
790;  MarshaU  v.  Wood,  16  Id.  812;  WtUis  v.  Dudley,  10  Id.  938; 
Otbbs  V.  Jemism,  12  Id.  820. 

4.  Having  held  that  there  is  a  deficiency  in  the  quantity,  we 
will  proceed  to  answer  the  inquiry  as  to  whether  the  complain- 
ant has  shown  herself  entitled  to  any  relief. 

The  general  rule  is,  that  when  a  misrepresentation  is  made  as 
to  quantity,  though  innocently,  the  right  of  the  purchaser  is  to 
have  what  the  vendor  can  give,  with  an  abatement  out  of  the 
purchase  money  for  so  much  as  the  quantity  falls  short  of  the 
representation:  See  1  Sugd.  Vend.,  7th  ed.,  431;  also  EiU  v. 
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Buckley,  17  Yes.  894;  Band  t.  Jackaan,  8  Hayw.  189;  Quemel  t. 
Woodliefj  6  Gall,  218,  referred  to  aboTe  as  reported  in  2  Hen.  & 
M.  178,  note;  Nelson  y.  CarringUm,  4  Mnnf.  832  [6  Am.  Dec. 
519];  Wainwrighi  t.  Bead^  1  Desau.  573;  Glover  t.  SmUh,  Id.  438 
[1  Am.  Dec.  687];  Durrett  t.  Simpwn,  8  T.  B.  Hon.  519  [16 
Am.  Dec.  115]. 

The  same  prineiple  is  thus  expressed  by  Mr.  Justaoe  Stony: 
**  The  general  role  is  that  the  purchaser,  if  he  ohooses,  is  enti- 
tled to  hare  the  contract  specifically  performed,  as  &r  as  the 
Tendor  can  perform  it,  and  to  hare  an  abatement  out  of  the 
purchase  money  or  compensation  for  any  deficiency  in  the  title, 
quantity,  quality,  description,  or  other  matters  touching  the 
estate:  See  2  Story's Eq.  Jur.,  sec.  779;  also Moru  y.  EVmendorf^ 
11  Paige,  277;  YoorheeB  y.  De  Meyer,  2  Barb.  87;  WiewaU  r.  Mo- 
€k)wan.  Id.  270, 

In  NOaon  y.  MaUhem,  2  Hen.  k  M.  177,  it  was  held  that  the 
compensation,  or  abatement  on  account  of  the  deficiency,  ought 
to  be  in  proportion  to  the  price  giYen  for  the  whole  tract  as 
represented;  and  this  we  belicYe  is  the  general  rule  when  ap- 
plied to  a  state  of  facts  as  shown  by  the  record  before  us.  Ap- 
plying this  rule,  what  should  be  the  amount  of  the  abatement 
or  compensation  in  this  cause  f  We  baYe  already  held  the  de- 
ficiency  in  quantity  to  consbt  of  sixty  acres.  The  sum  stipulated, 
supposing  the  tract  to  contain  one  hundred  and  eighty  acres, 
was  one  thousand  fiYC  hundred  dollars.  By  this  computation 
the  land  was  estimated  at  eight  dollars  and  thirty-three  and  a 
third  cents  per  acre.  At  the  same  estimate  the  Yalue  of  the 
sixty  acres  deficient  is  worth,  by  computation,  fiYC  hundred  dol- 
lars. This  amount  should  be  considered  as  paid  on  the  land  at 
the  date  of  the  contract,  so  that  there  only  appear  due  on  the 
judgment  enjoined  fifty  dollars,  and  interest  on  this  sum  from 
the  third  of  February,  1854,  at  ten  per  cent,  and  cost  of  suit. 

The  decree  of  the  court  below  diflTnissing  the  complainant's 
bill,  dissolYing  the  injunction  in  whole,  and  refusing  the  com- 
plainant any  relief  under  her  bill,  will  be  and  the  same  is  hereby 
reYcrsed;  and  let  a  decree  be  entered  in  this  court  to  be  certified 
to  the  court  below  as  the  decree  of  that  court,  in  conformity 
with  this  opinion;  that  is  to  say,  that  the  judgment  at  law  set 
forth  in  the  bill  be  perpetually  enjoined,  except  as  to  the  sum 
of  fifty  dollars,  and  interest  on  that  sum  at  ten  per  cent  per 
annum  from  the  third  of  February,  1854,  and  the  costs  of  that 
suit;  and  on  the  complainant  paying  or  causing  to  be  paid  to 
the  defendant  the  said  sum  of  fifty  dollars  and  interest  as  afore- 
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Baidy  that  the  said  defendant  make  or  cause  to  be  made  to  ber, 
her  heirs  or  assigns,  a  deed  in  fee-simple  to  the  quantitj  of 
ninetj-siz  acres,  more  or  less,  computed  to  remain  in  the  farm 
described  in  the  bond  of  defendant  to  complainant;  and  that 
defendant  pay  the  costs  of  this  suit  in  this  court  as  well  as  in 
the  eourt  below. 

English,  0.  J.,  was  absent. 


8xLi  or  Lakd  nr  Bulk  u  not  Dbtkatid  bt  DsFimxircT  nr  QvAimm 
Famre  v.  Mctrtm^  67  Am.  Deo.  515;  Morru?§  Canal  Co,  v.  EmmeU,  27  Id.  888^ 
onlaM  there  ha*  been  fraod  or  wiUf nl  miarepreaentatioii  bj  the  Tondor:  See 
ease  last  dted;  and  Moort  ▼.  FteJb,  22  Id.  301. 

ComTBUcnoN  or  Wobds  ^'Mork  ob  Less,"  ux  Dxbd:  McCom^  t. 
Ddouiy,  6  Am.  Deo.  635;  HaU  v.  PotcW,  8  Id.  722;  Atkam  ▼.  SmUk,  21  Id. 
437;  Jonea  t.  Plater^  41  Id.  408,  and  note  410;  Fnderkk  t.  Tmmgblood^  64 
Id.  200;  Faure  ▼.  JUatrUn,  57  Id.  515,  and  note  619. 

Vbvdbb'b  Bight  to  Rbuet  in  Case  or  DEnoiXKOT  nr  Quantitt  of 
Land:  Farmer^  etc  Bank  ▼.  Oalbraiihf  61  Am.  Deo.  498,  and  oolleoted  easea 
in  note  to  same  499;  WaUingy.  Kmnard^  60  Id.  216;  Hat^enr.  Gadtdm^  62 
Id.a9a 


Wabben  v.  State. 

(19  ABKAmjui,  214.) 

Vbbdiot  mat  bs  Bxkdereo  and  Judgment  PaoiroinraBD  nr  'Dwmws^- 
ant's  Abbbnoi  in  criminal  proseoation  for  a  slight  or  inferior  mia- 
demeanor,  anch  aa  gaming. 

COUBT  MAT  DiSPENSB  WITH    AfPBABANOB    OT    PaBTT    IN    OaBB  OV  SOfKJI 

Mibdbmbanob,  and  take  the  appearanoe  of  an  attorney  or  agent  aa  a  oom- 
plianoe  with  the  condition  of  a  reoognizanoe  in  each  a  case;  bat  either  ia 
purely  a  matter  of  discretion  with  the  ooart,  which  an  appellate  tribunal 
will  not  assume  to  control  or  direct. 

Subrt'i  Plba  to  Scibi  Facias  upon  Bboognizanob  ov  Bail  on  Indict-. 
MBNT  voB  SiMPLB  MiSDBMBANOB,  that  at  the  time  specified  in  the 
recognizance  he  appeared  or  offered  to  appear  aa  attoniey  for  defendanti 
to  answer  the  indictment,  to  pay  whateyer  fine  and  costs  might  be  im- 
posed upon  defendant;  and  that  he  tendered  the  money,  is  no  answer 
to  the  tetre/ociM. 

Btbn  if  Attobnet  ob  Agent  is  Pebmitted  bt  Coubt  to  Answeb  In- 
DiOTMENT  roB  SiMFLB  MiSDEMEANOB,  it  does  not  Satisfy  the  Condition  of 
defendant's  recognizance  for  personal  appearance,  and  does  not  bar  tha 
state  from  a  recovery  thereon. 

8tatb  is  NOT  Pbbcluded  rBOM  Pbogeedino  to  Eniobob  hbb  Gnm. 
Rights  undeb  Defendant's  Bboognizance  for  personal  appearance» 
for  a  breach  of  its  comlitiona,  merely  because  she  has  chosen  to  proceed 
against  defendant  on  indictment  for  a  simple  misdemeanor,  witboat  hia 
personal  presence. 
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Ajubmativs  Act  Which  Waitis  IiiRioi7LABiTr. — If  the  prineiple  that  * 
discontiaiianoe  m  to  one  of  Mveral  defendaots  aenred  with  procMa  ia  » 
diaocmtiniiance  aa  to  all  appliea  to  a  scire  /aeUu  on  recogntzance  of  bail 
in  a  criminal  proaecntion,  yet  if  the  defendant^  after  a  diaoontlnnanca 
in  each  caae,  joina  in  the  demnrrer  of  the  atate  to  hla  plea,  it  iaan  affirmi^ 
tive  act  which  waiTea  the  irregnlarity,  if  it  amonnta  to  one. 

Tm  facts  are  stated  in  the  opinion. 
Waikina  and  OaUagher,  for  the  appellant. 

Humuu  Johnson,  aUamey-generdl,  for  the  state. 

Bj  Court,  Hahlt,  J.  Emerson  was  indicted  in  the  Ouachita 
circuit  court  for  gaming.  He  was  arrested  on  a  warrant  issaed 
ander  the  indictment,  and  gave  bail,  Warren,  the  appellant, 
being  his  securiiy.  At  the  term  of  the  court  at  which  Emerson 
was  to  appear  under  his  recognizance  he  made  default,  which 
was  noted  on  the  record,  and  a  wire  facias  was  directed  to  be 
issued,  returnable  to  the  term  of  the  Ouachita  circuit  court  next 
succeeding.  At  that  term  the  «n.  fa.  was  returned  executed 
on  the  appellant  Warren,  and  rum  esl  as  to  Emerson.  Warren 
appeared  at  this  term,  and  interposed  a  plea  or  response  to  the 
in.  /a.,  in  which  he  states  that  at  the  term  of  the  court  at  which 
Emerson  was  to  hare  appeared  by  the  terms  of  his  recognizance 
he,  Warren,  being  a  r^^ularlj  licensed  attorney  of  the  court, 
and  one  accustomed  to  pnMstice  therein,  appeared  for  himself 
and  Emerson,  and  offered  to  appear  for  Emerson  and  answer  to 
the  indictment,  and  plead  guilty  thereto,  arerring  that  Emerson 
had  deposited  a  sniBciency  of  money  in  his  hands  to  pay  whai- 
erer  of  fine  and  costs  might  be  imposed  on  him,  Emerson, 
which,  he  alleges  in  his  response,  he  tendered  to  pay  into  court, 
or  hold  the*  same  subject  to  the  order  of  the  court,  to  be  ren- 
dered in  the  premises;  all  of  which,  he  alleges,  the  court  re- 
fused to  suffer  or  permit  him  to  do.  He  daimed  in  his  response 
that  these  facts  amounted  in  law  to  a  response  to  the  sci,  fa., 
and  should  bar  the  state  feom  a  recoTcry  thereon.  The  response 
of  Warren  was  Terified  by  his  affidavit,  and  was  in  every  way 
sustained  by  the  record  entries  made  at  the  time,  as  the  tran- 
script abundantly  shows.  The  attorney  of  the  state  demurred 
to  Warren's  response  to  the  sci.  fa.,  and  was  sustained  by  the 
court,  and  he  failing  to  plead  over,  final  judgment  was  ren- 
dered against  him  for  the  amount  of  one  hundred  and  ten  dol- 
lars, the  penalty  of  the  recognizance. 

The  transcript  shows  that  after  the  first  sci.  fa.  was  returned 
•lAt  marred  on  Emerson,  an  alias  was  awarded,  which  was  like- 
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wise  returned  non  e8<  as  to  him.  Atthetermof  theootirtatwliich 
ineii  judgment  was  reodered  against  Warren,  and  after  the  alia$ 
9ui.  /a,  was  returned  non  es^  as  to  Emerson,  but  before  the  de- 
mmrer  to  Warren's  response  to  the  original  9c%.  fa.  was  deter- 
mined, and  before  Warren  joined  in  ttie  demurrer  to  his  re- 
sponse, the  attorney  for  the  state  entered  a  discontinuance  as  to 
Emerson,  and  then  took  final  judgment  against  Warren  on  his 
failure  to  answer  over  to  the  8C%.  fa.  after  the  demurrer  had 
been  sustained  thereto. 

Warren  excepted  to  the  ruling  of  the  court  in  sustaining  the 
demurrer  to  his  response  and  rendering  judgment  on  the  re- 
cognizance for  the  state.    The  cause  is  here  on  Warren's  appeal. 

Two  questions  are  made  by  the  counsel  for  the  appellant:  1. 
That  Warren's  response  is  a  good  answer  to  the  8ci./a.  on  the 
recognizance;  2.  And  that  the  discontinuance  as  to  Emerson, 
after  two  returns  of  non  est  on  8ci,fa.t  operated  as  a  discontin- 
uance as  to  Warren,  and  that  the  court  below  had  no  authority 
to  render  judgment  against  Warren  after  such  discontinuance. 

We  will  consider  and  dispose  of  these  questions  aeriaiim. 

1.  The  indictment  against  Emerson  was  for  betting  at  one  of 
the  games  named  in  section  8,  chapter  61,  Digest,  p.  867,  the 
penalty  for  which  is  a  pecuniary  fine  of  not  less  than  ten  nor 
more  than  twenty-fiye  dollars,  and  consequently  is  but  a  simple 
misdemeanor  under  our  code. 

It  is  provided  by  section  64,  chapter  62,  Digest,  p.  412,  that 
"  no  indictment  for  a  felony  shall  be  tried  unless  the  defendant 
be  personally  present  during  the  trial;  nor  shall  any  person 
indicted  for  an  offense  less  than  a  felony  be  tried,  unless  he  be 
present  at  the  trial,  either  personally  or  by  his  counsel." 

The  counsel  for  the  appellant  maintains  that  under  these  pro- 
visions of  our  code,  as  well  as  by  the  terms  of  the  common  law, 
Emerson,  the  defendant  in  the  indictment,  had  a  right  to 
appear  by  his  counsel,  plead  to  the  indictment,  and  thus  dis- 
charge his  recognizance;  and  we  are  cited  to  several  Vermont 
and  English  decisions  in  support  of  this  position. 

We  have  examined  the  cases  to  which  we  have  been  referred 
by  counsel,  and  find  that  they  only  go  to  the  extent  that  a  ver- 
dict may  be  rendered,  and  a  judgment  pronounced  against  a 
defendant  upon  a  charge  of  a  slight  misdemeanor,  without  his 
being  personally  in  court  at  the  time;  and  this  is  the  purport 
of  the  statute,  as  held  in  the  case  of  Sweeden  v.  State,  19  Ark. 
206,  just  decided.  We  presume  our  statutory  provision  was 
intended  to  be  what  it  really  is,  declaratory  of  what  the  law  was 
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before  its  passage;  or,  in  other  words,  it  is  a  legislaidTe  inter- 
pretation of  the  law  as  it  stood  at  the  time.  Taking  oiUMitat- 
ate  as  being  declaratory  of  what  the  law  was,  we  feel  no  heai- 
tancy  in  saying,  independent  of  other  considerations,  that  it  is 
purely  a  matter  of  discretion  with  the  court  before  which  a 
criminal  prosecution  for  a  misdemeanor  is  depending  whether 
the  defendant  shall  or  shall  not  be  permitted  to  answer  to  the  in- 
dictment by  attorney  or  agent,  without  personally  appearing  in 
court  himself  to  be  exercised  or  not,  according  to  the  circum- 
etances  in  each  particular  case;  and  it  bein^  a  matter  of  sound 
discretion  in  the  court,  cannot  be  controlled  or  reTiewed  by  this 
court  on  error  or  appeal. .  But  suppose,  for  the  argument,  that 
Warren  had  been  permitted  to  appear  for  Emerson,  and  answer 
to  the  indictment,  would  that  fact  satisfy  the  condition  of  the 
recognizance  in  this  case?  We  think  most  clearly  not,  and  we 
are  sustained  in  this  conclusion  by  the  Texy  authorities  to^'which 
we  haye  been  referred  by  the  counsel  for  Uie  appellant. 

In  Sawyer  y.  Joiner^  16  Yi  499,  the  court,  by  Williams,  OL  J., 
say :  * '  In  trials  for  inferior  misdemeanors,  a  rerdict  may  be  giren 
in  the  absence  of  the  respondent  (who  was  defendant).  The 
justice,  after  the  verdict,  if  the  respondent  did  not  appear, 
might  hare  called  the  respondent  and  his  bail.  He  might  also 
have  issued  a  warrant  to  apprehend  the  respondent  and  bring 
him  before  him  to  receiye  sentence.  This  is  the  usual  course  in 
the  case  of  a  prosecution  for  a  misdemeanor,  where  the  verdict 
is  taken  in  the  absence  of  the  defendant;  *'  citing  1  Oh.  Crim.  L. 
664. 

In  Ex  parte  Gardner  Tracy,  25  Yt.  96,  the  court,  by  Bedfield, 
O.  J.,  say:  "  No  doubt  the  court  might  proceed  to  a  verdict  and 
judgment,  and  issue  their  miUimus  to  carry  the  same  into  effect. 
And  this  is  the  present  case,  as  treated  by  the  court.  The  jus- 
tice might  have  been  justified,  perhaps,  in  rendering  a  more 
summary  judgment." 

Because  the  state  might  choose  to  proceed  against  Emerson 
on  the  indictment,  without  his  personal  presence,  she  would  not 
be  precluded  from  proceeding  to  enforce  her  civil  rights,  under 
the  recognizance,  for  a  breach  of  its  conditions.  Such  seems  to 
have  been  the  view  of  the  supreme  court  of  Yermont,  as  inti- 
mated in  the  two  cases  referred  to,  and  such  is  very  clearly  the 
rights  of  the  state,  under  the  circumstances.  The  condition  of 
the  recognizance  was  for  the  personal  appearance  of  Emerson, 
to  answer  to  the  indictment  in  question,  and  this  condition  is 
not  fuMUfid  or  complied  with  without  he  does  appear.    We  do 
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not  pretend  to  sa;  that  the  court  maj  not  dispense  with  the 
appearance  of  a  party  in  case  of  a  misdemeanor,  and  tako 
the  appearance  of  an  attorney  or  agent,  as  a  compliance  with 
the  condition  of  a  recognizance  in  such  case.  But  in  either  case, 
it  is  a  matter  or  question  entirely  within  the  discretion  of  the 
court,  which  this  court  will  not  assume  to  control  or  direct. 
Whether  the  discretion  was  or  was  not  properly  exercised  in 
this  particular  case  is  not  before  us,  and  we  consequently  give 
no  expression  of  opinion  on  the  subject. 

2.  It  is  provided  by  section  62,  chapter  62,  Digest,  p.  397,  thai 
"  the  return,  if  not  found  on  two  successive  writs  of  scire  facioBt 
shall  be  equal  to  return  of  service,  and  the  court  shall  then  pro- 
ceed as  if  a  regular  service  had  been  made."  This  being  the  law, 
does  the  discontinuance  as  to  Emerson,  under  the  circumstances 
already  stated,  render  the  judgment  on  the  recognizance  as  to 
Warren  erroneous? 

Conceding  that  the  principle  decided  in  Fnuier  t.  Bank  of 
the  State,  4  Ark.  509;  Ashley  v.  Eyde,  6  Id.  92  [42  Am.  Dec. 
685];  Jester  v.  Hopper,  18  Id.  47;  and  Purefoy  v.  Hitl,  18  Id. 
861,  that  is  to  say,  that  in  an  action  ex  contractu,  against  twa 
or  more,  all  being  served  with  process,  a  discontinuance  to  one 
operates  as  a  discontinuance  as  to  all,  is  applicable  in  this  case; 
yet  we  hold,  in  this  case,  that  the  appellant  has  waived  the  irreg* 
ularity,  if  one,  by  the  afSrmative  act  on  his  part  of  joining  in 
the  demurrer  interposed  by  the  attorney  for  the  state  to  his  re- 
sponse to  the  SCI.  fa.,  which  the  transcript  shows  occurred  after 
the  court  below,  on  the  motion  of  the  attorney  for  the  state,  had 
entered  the  discontinuance  of  the  sci.  fa.  as  to  Emerson:  See 
Sdnty  V.  Beat  Estate  Bank,  4  Id.  598;  Jester  v.  Hopper,  supra. 

We  re&ain  from  expressing  any  opinion  as  to  whether  the  ser- 
vice of  a  sci.  fa.  by  two  returns  of  non  est,  as  to  one  party,  is 
such  a  service  as  to  preclude  a  discontinuance  as  to  that  parly 
without  making  it  operate  as  a  discontinuance  as  to  the  parly 
really  served;  the  facts  presented  by  the  record  in  this  case 
rendering  it  unnecessary  that  we  should  decide  that  proiK>siton. 

Finding  no  error  in  the  transcript  of  the  record  of  the  judg- 
ment of  the  Ouachita  circuit  court,  the  same  is  in  all  thing* 
affirmed  with  costs. 

SooiT,  J.,  was  absent 

dr^raoK  OF  Pbinoipal  Cask.— The  coart  Is  noi^ompelled  to  aooept  the 
Hypearanoe  of  an  absent  principal  in  a  recognizaaoe,  and  the  payment  of  hia 
fine  to  be.  aaaeMed  on  tdal,  tendered  by  hie  anrety:  Pack  v.  State,  23  Ark. 
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Nvansnr  or  I^srsokal  Pkbsbnob  or  Aocusxd  xv  Cbxhihal  Tbookkd- 
nros. — I.  In  Pbxliminabt  PitooBBonro9  GmxRALLT.—ft.  PrUonet^M  OenertU 
RigkL — In  every  step  of  *  criminal  proeecntioii  in  whioh  there  It  any  action 
in  which  the  accnaed  haa  a  right  to  be  heard,  he  haa  a  rightto  be  pieaent  tnd 
to  be  heazd  by  himaelf  and  connael,  or  either.  Thia  right  ia  withont  any  hmit 
and  without  any  exception,  when  the  atep  ii  not  one  of  mere  diocretion  in  tha 
eonrt:  saeh  aa  a  oontinnance,  when  the  aocoaed  faila  to  be  preaent,  and  ordera 
of  a  like  character,  lliii  provision  in  favor  of  the  accnaed  ia  aometimea  a  con« 
scitntional  one,  and  cannot  be  disregarded  by  the  court.  On  the  contrary,  tha 
court  ia  bonnd  by  the  moat  aolemn  obligation  to  snpport^and  defend  it:  A 
parte  Bfyan,  44  Ala.  402;  ffolUm  v.  State,  2  FU.  501. 

K  Orden  Pr^fmdieial  to  I^femdamL^lt  haa  therefore  been  held  that  aa 
Older  for  the  removal  of  the  trial  from  the  coonty  in  which  the  indictment 
waa  found,  to  the  nearest  coonty  free  from  objections,  cannot  be  made  in  Iho 
abaence  of  the  accnaed  from  courts  as  a  change  of  venne  ia  not  a  right  depend^ 
ant  on  the  diacretion  of  coorta:  Eas  parte  OAoae,  43  Id.  903;  Hx  parte  Bryan^ 
44  Ala.  402.  And  without  deciding  that  the  personal  presence  of  the  pria* 
oner,  when  a  day  waa  set  for  trial,  and  the  number  of  jurors  prescribed, 
waa  indispensabla,  it  waa  declared  the  safer  and  better  course  in  felooiea  to 
havo  the  priaooer  in  conrt  when  snch  ordera  are  made:  Henry  v.  Staie,  83 
Ala.  380;  HaU  v.  SUUe^  40  Id.  705.  It  ia  not  correct  practice  to  grant  a  coq' 
tinnaaoe  on  the  mere  motion  of  the  prooecuting  attorney  without  giving  de- 
fendant a  hearing,  he  being  at  the  tfane  confined  in  jail,  and  not  brought  inta 
court  nor  consulted  sa  to  the  continuance:  Wheder  v.  StaU,  14  Ind.  573.  It 
haa  been  held  that  the  neosasi^  of  personal  presence  during  the  trial  for  a 
felony  doea  not  apply  before  defendanVa  arraignment;  and  that  before  hia 
arraignment  an  order  may  be  made  in  hi» abaence:  Bonodl  v.  CommonweaUh^ 
20  Qratt.  860;  but  after  anaignment  on  a  trial  for  felony  no  order  that  may 
prejudice  the  prisoner  can  be  made  in  his  abaence  from  the  bar:  State  v. 
Abmm,  64  H.  O.  364. 

c  Ouetodf  Primmef^e  Bight  to  be  PremtU.-'lt  ia  eaaential  to  any  step  oo 
behalf  of  a  peraon  charged  with  felony,  after  indictment  found,  that  he  ahould 
be  in  onstody,  either  actual,  by  being  confined  in  jail,  or  conatructive,  by  being 
let  to  bail:  People  v.  Gettet,  50  N.  T.  80;  8.  C,  17  Am.  Rep.  315.  Defend* 
ant'a  right  to  be  preaent  proceeds  upon  the  presumption  that  he  ia  in  custody, 
and  haa  no  power  to  be  preaent  unless  ordered  by  the  court  to  be  brought 
into  oonrt:  Stmbbe  v.  State,  49  Miss.  716;  Price  v.  Stale,  36  Id.  531.  He  haa 
the  rij^t  not  only  to  diacuss  questions  of  law  and  fact  which  may  ariae  pre- 
pantory  to,  or  pending,  the  trial  before  the  jury,  or  other  pmoeediugi  in  tho 
caaae.  lliat  he  may  avail  himself  of  this  privilege,  the  opportunity  must  be 
afforded  him  of  coming  into  oourt  and  being  heard  before  he  ia  foreclosed  ol 
any  legal  exception:  HoUon  v.  StaU,  2  Fla.  501.  But  it  is  not  nnnnsiary  that 
the  accused,  who  ia  being  tried  for  a  felony,  should  be  preeent  in  court  when- 
ever any  step,  no  matter  how  insignificant,  ii  taken  in  hia  case.  It  is  suflB* 
dent  that  defendant  ia  in  court  at  every  stage  of  the  trial  when  his  preeenca 
ia  needful.  And  this  ii  founded  upon  a  good  reaaon.  "In  the  old  Engliah 
caaea,  which  were  very  atriotly  followed  in  the  early  juriaprudenoe  of  Amer- 
ica, it  waa  rigorously  held  that  the  prisoner  must  be  personally  preaent  in 
court  whenever  any  step  was  taken  in  hii  cause  if  the  proeecution  was  for  a 
felony.  The  early  American  courts,  in  adhering  blindly  and  tenaciously  to 
this  rule,  lost  sight  of  the  reason  upon  which  it  was  founded.  Formerly  a 
person  accused  of  crime  in  England  was  not  permitted  to  hare  counsel.  The 
barfaarooa  inatincta  of  that  people  had  disappeared  under  the  humanising 
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Inflnenoes  of  m  later  ohiliation  long  before  this  cniel  prohibitioii  wu  ez« 
panged.  Practically  it  had  been  ignored.  At  first  the  English  Judges  mod* 
tfied  the  rigor  of  tiie  role  by  watching  oyer  the  safety  of  the  prisoners 
themselves,  and  later  they  disregarded  the  prohibition  and  allowed  oonnsels 
but  the  parliament  waited  until  long  after  the  present  century  had  begun, 
and  untU  the  American  courts  had  swung  round  to  the  opposite  idea,  and  as- 
signed  counsel  to  prisoners  when  they  had  none,  before  the  prohibition  was 
formally  removed.  As  no  counsel  was  allowed  in  that  country  in  those  days 
to  represent  a  prisoner  and  protect  him,  and  he  could  only  defend  himself » the 
courts  then  held  that  he  must  be  in  court  whenever  any  step  wss  taken  in 
his  cause,  howevet  insignificant  or  unimportant.  It  is  still  universally  re- 
quired that  he  must  be  present  when  the  verdict  in  a  case  of  felony  is  re- 
ceived:'' State  V.  Otfte,  90  La.  Ann.  1156,  per  Manning,  0.  J.  Further  on 
will  be  seen  other  oases  in  which  he  must  be  present. 

d.  For/eUure  qf  Beeognisumee, — ^It  has  been  held  that  to  save  his  recogni- 
sance, even  in  case  of  a  misdemeanor,  the  defendant  must  appear  personally: 
UtUied  States  v.  ifa^,  1  Curt.  433;  Steele  v.  Cfommonwealth,  3  Dana,  84; 
but  the  bail  being  innocent,  the  court  will,  under  some  circumstances,  set 
•side  the  estreat  on  their  application:  UnUed  States  v.  Santos,  5  Blatchf .  lOi. 
And  notwithstanding  counsel,  acting  under  a  distinot  and  express  authority, 
be  present  to  represent  defendant  in  a  misdemeanor,  still  if  he  is  called  at  any 
atage  of  the  trial,  and  fails  to  appear  and  answer,  his  recognizance  may  be 
forfeited:  People  v.  Petty,  2  Hilt.  525.  But  under  the  statute  in  California  it 
has  been  decided  that  if  one  indicted  for  a  misdemeanor  does  not  appear  in 
peison,  but  does  appear  by  attorney,  that  the  court  has  no  power  to  enter  hit 
default  and  declare  his  recognizance  forfeited:  People  v.  Ebner^  23  Gal.  158. 

e.  Appearance  by  Counsel. — Ck>un8el's  appearance  is  required  in  no  case: 
Stale  V.  Shepard,  10  Iowa,  126.  In  prosecutions  for  felony,  the  accused  must 
be  arraigned  and  plead  in  person;  and  in  all  the  subsequent  proceedings  he 
must  appear  in  person,  not  by  attorney:  Sperry  v.  CommomweaUh^  9  Leigh* 
623;  8.  C,  33  Am.  Dec.  261.  In  misdemeanors,  however  defendant  may,  in 
the  court's  discretion,  appear  by  counsel:  United  States  v.  Leckie^  1  Sprague, 
227;  People  v.  Pelrp,  2  Hilt.  523;  £hs  parte  Tracy,  25  Vt.  93.  Defendant's 
personal  appearance  is  sometimes  rendered  unnecessary  by  statute,  and  a  pro- 
vision made  that  he  may,  in  misdemeanors,  appear  by  counsel:  People  v.  Eb* 
fier,  23  Cal.  158.  But  in  the  absence  of  the  statute,  the  attorney's  plea  in 
misdemeanors  is  allowed  only  in  the  court's  discretion:  People  v.  Petry,  2 
Hilt.  523;  and  is  regulated  by  the  following  circumstances:  1.  That  it  is  not 
an  offense  for  which  imprisonment  must  be  inflicted;  2.  The  court  must  be 
satisfied  that  the  nature  of  the  case  and  its  circumstances  are  such  that  im- 
prisonment will  not  be  inflicted;  3.  The  district  attorney  must  consent,  or  it 
must  appear  to  the  court  that  he  unreasonably  and  improperly  withholds  his 
consent;  4.  Sufficient  cause  must  be  shown  on  affidavit  to  account  for  the 
absence  of  the  defendant;  5.  A  special  power  of  attorney  to  appear  and  plead 
and  defend  in  his  absence  must  be  executed  by  the  defendant,  and  filed  in 
court  by  the  attorney:  United  States  v.  Mayo,  1  Curt.  433,  per  Curtis,  J.; 
UniUd  States  v.  Leehte,  1  Sprague,  227;  People  v.  Petry,  2  Hilt.  523. 

f.  Arratgnment, — No  trial  can  proceed  against  the  accused  for  a  felonious 
offense  for  which  he  has  not  been  arraigned  and  pleaded  not  guilty:  State  v. 
Barnes,  59  Mo.  154.  It  would  be  a  very  singular  process  that  the  prisoner 
in  such  cases  should  be  arraigned  by  attorney,  and  so  it  has  been  held  that  he 
must  be  arraigned  and  plead  in  person,  and  not  by  attorney,  in  all  proeecu- 
tlons  for  felony:  Laiwrence  v.  CommontoeaUh,  30  Qratt.  845;  Sperry  v.  Com- 


July.  1857.]  Wabken  v.  Statk  221 

momweoMf  9  Iieigh,  023;  S.  C,  33  Am.  Deo.  26) ;  Hoohar  v.  OomnumweaUhf 
13  Id.  763;  8»eed  v.  State,  6  Pike,  431;  S.  C,  41  Am.  Deo.  102.  In  racb 
CM98,  before  arraignment,  an  order  may  be  made  in  defendant's  abeenee:  ^o#- 
weU  ▼.  CcmnumweaUhf  20  Gratt.  MO.  The  offioe  of  arraignment  ia  to  inform 
the  accoaed  of  the  nature  of  the  offense  with  which  he  is  charged,  and  to 
obtain  his  answer,  defense,  or  plea;  and  yet  it  has  been  held  that  defendant 
may  waive  it  in  minor  ofienses,  although  a  plea  is  neeessary  to  form  an  issue: 
JkmgUtn  t.  8UUe^  3  Wis.  820.  But  defendant  does  not  waive  an  arraignment 
and  plea  by  submitting  to  a  trial,  introducing  witnesses  on  his  behalf,  and 
allowing  the  case  to  be  argued  on  his  behalf  to  the  jury:  PeopU  ▼.  Corftetf,  28 
GaL  328;  see  '*  Waiver  of  Bights,"  n^fircL. 

2.  DuBiNO  Trial. — ^a.  Trial  for  Miademeanor  may  be  had  in  the  absence 
of  aoensed:  Sweeden  v.  SUUe,  19  Ark.  205;  Siede  v.  Oommonufeaithf  3  Dana, 
84;  Canada  v.  GommanweaUh,  9  Id.  304;  United  State*  ▼.  SatiUM,  5  Blatchf. 
104;  aty  </  Bloomington  v.  Heiland,  67  HL  278;  and  this  is  sometimes 
specially  provided  by  statute:  People  v.  Ehner,  23  Oal.  158;  but  in  the 
absence  of  statute,  it  is  at  all  times  discretionary  with  the  court  whether  it 
win  proceed  or  not  in  such  cases  in  the  absence  of  defendant:  People  v.  Petry, 
2  HQi.  525;  United  Siaiee  v.  Leekte,  1  Sprague,  227.  He  ought,  however,  to 
be  summoned  to  appear.  If  no  good  reason  is  given  for  his  absence,  or  an 
affidavit  made  showing  the  cause  of  it,  the  court  may  refuse  to  go  on:  Rex  v. 
ffarwood,  2  Stra.  1088.  If  summoned,  and  counsel  appear  for  him,  the  trial 
may  proceed:  United  Stales  v.  Shepherd,  1  Hughes,  521.  And  after  theap* 
pearance  of  either  defendant  or  counsel  the  trial  may  go  on  without  the  con- 
tinued presence  of  either  of  them:  Ex  parte  Tracy,  25  Vt.  93.  So  will  the 
trial  go  on  though  defendant  has  forfeited  his  recogniiance:  Steele  v.  Con^ 
wumweallh,  3  Dana,  84;  Canada  y,  CommonvDealtht9  Id.  304;  United  State*  y, 
Santos,  6  Blatchl  104.  On  the  contrary,  in  Alabama  it  is  hold  that  no  person 
Indicted  for  a  criminal  offense,  whether  it  be  a  felony  or  a  misdemeanor,  can 
be  tried  without  being  personally  present  in  court:  Sloeovitch  v.  State,  46 
Ala.  227. 

b.  Trial  for  Felonies. — It  la  not  only  the  prisoner's  right  to  be  present  in 
every  stage  of  a  criminal  prosecution  against  him  for  felony,  but  the  general 
rule  is  that  the  presence  is  indispensably  necessary  in  such  cases,  particu- 
larly in  capital  ones,  during  the  whole  trial  and  until  final  judgment:  Andretos 
V.  State,  34  Tenn.  550;  Ilolton  v.  State,  2  FU.  476;  WiU  v.  State,  5  Coldw.  11; 
Gladden  v.  State,  12  Fla.  577;  State  v.  Barnes,  59  Mo.  154;  Rolls  v.  State,  52 
Miss.  391;  Younger  v.  State,  2  W.  Va.  579;  State  v.  Buchier,  25  Mo.  167; 
Sperry  v.  Commonwealth,  9  Leigh,  623;  S.  C,  33  Am.  Dec.  261;  Jaekson  v. 
Commonufealth,  19  Gratt.  656;  Afaurer  v.  People,  43  N.  Y.  1;  Sweeden  y.  State, 
19  Ark.  205;  Ex  parte  Bryan,  44  Ala.  402;  Sneed  v.  State,  5  Ark.  431;  S.  C, 
41  Am.  Dec.  102;  PeopU  v.  Kohler,  5  Cal.  72;  IIUl  v.  State,  17  Wis.  675; 
Steele  v.  Commonwealth,  3  Dana,  84;  State  v.  Alman,  64  N.  C.  364;  Lawrence 
V.  Commonwealth,  30  Gratt.  845;  and  see  quotation  from  State  v.  Outs,  30  La. 
Ann.  1156,  stcpra.  The  prisoner's  presence  is  required  during  the  impaneling 
of  the  jury,  the  delivery  of  the  testimony,  the  rendition  of  the  verdict,  the 
liearing  of  a  motion  for  a  new  trial  and  in  arrest  of  judgment,  and  when  the 
sentence  is  pronounced:  Rolls  v.  State,  52  Miss.  396.  And  the  prisoner's 
right  to  be  present  at  every  stage  of  his  trial  for  a  felony  is  one  which  cannot 
be  denied  him:  Nolan  y.  State,  55  Ga.  521;  S.  G.,  21  Am.  Rep.  281,  showing 
prooeedings  having  effect  of  a  denial;  Prine  v.  Commonwealth,  18  Pa.  St.  103; 
Fight  V.  StaU,  7  Ohio,  182;  S.  C,  28  Am.  Dec.  62G;  State  v.  Blaekwelder,  PhilL 
U  38;  Jaekscn  v.  Commonwealth,  19  Gmlt.  6C4;  UiU  v.  Stale,  17  Wis.  675; 
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Maurtr  v.  People^  43  K.  7.  6.  To  depriye  defendant  of  this  ioalienabU 
right,  and  to  oonviot  him  by  panaing  any  other  caoae,  is  to  diapoee  of  hiA 
OMe  in  ft  manner  not  aothorized  '*  by  dae  oourae  of  law: "  HcUtm  v.  StaUf  9 
Ha.  476. 

o.  Waiver  qf  BighL — ^Bnt  the  defendant's  right  of  presence  may  be  waived 
by  him  in  prosecntions  for  misdemeanors  and  minor  offenses,  cognizable  by  snch 
officers  as  justices  of  the  peace,  etc.,  at  least  when  the  oonnsel  of  the  aocosed 
is  present  for  him:  State  v.  Beeharda,  21  Minn.  47;  People  ▼.  Petty,  2  Hilt. 
625;  State  v.  Efppe,  76  N.  C.  55;  State  ▼.  Wamire,  16  Ind.  357;  JUariin  v.  State, 
51  Ga.  567;  Price  v.  State,  36  Miss.  531.  In  minor  offenses,  it  has  been  held 
an  arraignment  may  be  waived  by  defendant,  but  that  a  plea  is  necessary  to 
fonn  an  iasne.  For  result  of  each  a  waiver,  see  D<mgl<ua  v.  State,  3  Mr^is.  820. 
Sickness  of  prisoner  is  no  waiver  of  his  rights.  EEis  counsel,  it  seems,  cannot 
consent  that  the  trial  should  go  on  in  his  absence.  If  defendant  recovers  during 
the  term  of  court,  the  whole  proceedings  are  commenced  <fe  tioso.  So  held  on 
9k  misdemeanor,  an  indictment  for  an  assault  with  Intent  to  commit  rape:  Rex 
V.  Street,  2  Gar.  &  P.  413^  There  is  some  authority  for  the  proposition  that 
a  prisoner  indicted  for  a  felony  even,  being  present  at  the  trial  and  placed  in 
a  condition  to  exercise  all  his  rights,  may  voluntarily  waive  the  one  to  be 
present,  so  far,  at  least,  as  to  be  temporarily  absent  from  the  court-room  dur- 
ing some  portion  of  the  time  the  trial  is  in  progress:  HiU  v.  State,  17  Wis. 
675;  MeCorlde  v.  State,  14  Ind.  39;  but  the  better  opinion  is,  that  in  a  trial  for 
felony  the  defendant  cannot  waive  his  right  to  be  present  during  the  proceed- 
ings: Jaekaon  v.  CamtnonweaUh,  19  Qratt.  664;  Prine  v.  CommonweaUh,  18  Pa. 
St.  103;  CommonweaUh  v.  Shaw,  1  Grumbrine  (Pa.),  498;  Cooh  v.  State,  60 
Ala  39,  holding  aho  that  prisoner's  counsel  had  no  authority  to  waive  for 
hin.  his  right  to  be  present  when  the  verdict  was  delivered.  It  seems,  how- 
ever, if  defendant  is  under  recognizance,  he  may  waive  his  right  to  be  present 
at  the  rendition  of  the  verdict  even  in  felonies:  Stuhbe  v.  Stale,  49  Miss.  722. 
As  to  waivei^of  arraignment  and  plea  in  criminal  cases,  see  "Arraignment," 

Sl^pfCI. 

d.  Siffeet  of  PHeoner'a  Aheenee  during  Delivery  qf  TVafimony.— On  the  trial 
0f  felonies,  the  prisoner  should  bo  present  during  the  delivery  of  the  testi- 
mony: Jackson  v.  CommonweaUh,  19  Gratt.  664;  RoOa  v.  Staie,  52  Miss.  391. 
But  it  is  held  in  Indiana  that  the  defendant  may  waive  his  right  in  snch  a 
case  to  be  present  when  the  witnesses  are  examined  against  him,  and  that  if 
he  voluntarily  absent  himself  without  leave  during  such  time,  he  will  be 
deemed  to  have  done  so:  McCorUe  v.  State,  14  Ind.  39.  If,  however,  an  in- 
spection of  premises,  where  a  crime  is  alleged  to  have  been  committed,  is 
allowed  under  an  order  of  court,  and  this  examination  is  made  while  the  trial 
is  going  on,  the  accused  must  be  permitted  to  attend  such  inspection.  To 
allow  such  examination  away  from  and  out  of  the  presence  of  the  accused  at 
such  a  time  is  a  violation  of  his  constitutional  right,  and  the  ruling  of  the 
court  below  allowing  such  a  proceeding  will  be  reversed  on  appeal,  and  the 
cause  will  be.  remanded  for  a  new  trial:  State  v.  Bertin,  24  La.  Ann.  46. 

e.  Charge  to  Jury — Further  Instructions,  etc. — It  is  error  in  a  judge  to  give 
any  charge  to  the  jury  in  felonies  during  the  prisoner's  absence:  State  v. 
Blachwdder,  1  Phill.  L.  38;  nor  can  it  be  sent  to  them  in  the  prisoner's 
absence,  without  committing  error:  Holton  v.  Stale,  2  Fla.  476.  In  the  trial 
of  criminal  cases  of  the  grade  of  felony,  it  is  error  in  the  court  below  to  restate 
his  charge,  or  any  part  thereof,  to  the  jury  in  absence  of  defendant,  al- 
though his  counsel  is  present:  Witt  v.  State,  5  Goldw.  11;  Jones  v.  State,  26 
Ohio,  208.    Under  these  circumstances,  he  has  the  further  right  to  have  his 
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-eounsel  pment — a  right  he  does  not  lose,  imleH  by  a  tUmr  aad  dMBot  wmiver 
thereof;  and  this  because  the  restated  charge  may  canoe  the  oonTiction  of  the 
aecosed:  Martin  ▼.  State,  51  Oa.  507;  Pet^  v.  Trim,  87  CU.  274;  in  which 
latter  case  farther  instmctions  given  to  the  jniy  in  counsel's  absence,  though 
defendant  himself  was  present*  and  where  no  notice  was  given  to  the  counsel, 
were  held  to  be  fatal  error.  So,  too,  is  it  wrong  for  the  court  to  inform  the 
jury  in  defendant's  absence  as  to  what  had  been  the  evidence  on  certsin 
points,  where  they  have  returned  into  court  after  retiring  for  deliberation 
and  asked  such  infcnnation.  A  conviction  under  these  drcamstaaoes  will  ba 
TCveraed:  Mamrer  v.  People,  43  K.  Y.  1.  It  is  also  error  for  the  court  to  call 
tiie  jury  back  after  they  have  retired  for  deliberation  and  read  over  to  them 
the  evidence  taken  down  by  the  courts  without  the  consent  of  the  prisoner's 
eounsel,  and  in  the  absence  of  the  prisoner:  Wade  v.  SUUe,  12  Ga.  25.  But 
it  is  not  necessary  that  the  prisoner  should  be  present  when  the  jury,  which 
had  been  sent  out  for  the  night,  were  brought  in  on  the  following  morning 
and  again  sent  out  to  their  room  to  try  to  agree  upon  a  verdict:  Lawrenee  v. 
Commonwealth,  90  Qratt.  852.  Nor  is  it  error  in  law,  even  in  a  capital  case^ 
for  the  judge,  with  the  prisoner's'  assent,  to  permit  the  Jury  to  separate  from 
time  to  time  before  the  charge  is  given  to  them  and  they  retire  to  deliberate 
upon  their  verdict:  Stephene  v.  People,  19  K.  Y.  549.  Where  the  jury  are 
unable  to  agree  on  a  verdict,  in  felonies,  the  fsot  that  the  prisoner  is  not  pres* 
ent  when  they  come  in,  and  the  names  of  the  jury  were  not  called  as  provided 
by  statute,  will  not  operate  to  reverse  the  case,  when  it  appears  that  no 
prejudice  oould  have  resulted  to  the  prisoner  from  the  irregularity!  BtaU  v. 
Vaughan,  29  Iowa,  286;  oon^rci:  BtaU  v.  Aknan,  64  K.  C  864.  It  is  not 
error,  on  a  trial  for  murder,  for  the  judge  to  send  to  the  jury,  on  their  re- 
quest and  in  the  absence  of  the  prisoner,  a  copy  of  the  statutes  of  the  state, 
eallinj^  their  attention  to  the  sections  relating  to  homicide:  ChsndoHfo  v.  Staie, 
11  Ohio  St.  114.  The  usual  place  for  the  prisoner  is  in  the  "  dock  "  or  at  the 
bar  beade  bis  counsel:  Regina  v.  Zulweta,  1  Car.  &  K.  217;  S.  a,  1  Cos,  20; 
Begina  v.  8t  Oeorge,  9  Car.  ft  P.  485;  Begina  v.  Douglas,  1  Car.  ft  M.  193; 
Bex  v.  CarUU,  6  Oar.  ft  P.  636;  but  if  he  become  violent  or  obstreperous,  or 
if  an  escape  be  threatened,  he  may  be  kept  in  irons  during  the  trial,  and  this 
will  not  be  ground  for  reversal;  Lu  v.  State,  51  Miss.  566.  But  it  must  be  an 
eztceme  esse:  Faire  v.  State,  58  Ala.  74;  State  v.  Kring,  I  Mo.  App.  438;  S. 
C,  64  Mo.  591.  If  he  disturbs  or  interrupts  the  district  attorney  in  a  loud 
voice,  though  admonished  by  the  court  to  refrain,  he  may  be  removed  from 
the  court-room,  by  order  of  court,  to  an  adjoining  room,  with  liberty  of  ac* 
oess  for  his  counsel;  and  the  fact  that  the  prosecuting  officer  opened  and  closed 
his  speech  during  the  prisoner's  absence,  where  he  was  present  during  the 
remainder  of  the  trial,  was  held  not  to  be  such  error  as  to  justify  a  reversal 
of  the  conviction:  United  States  v.  Davis,  6  Bktchf.  464.  Nor  will  the  fact 
that  a  prisoner,  civil  in  deportment,  wsa  absent  temporarily  from  the  court- 
room  when  the  dirtrict  attorney  commenced  his  closing  argument  to  the  jury, 
in  the  absence  of  any  evidence  tiiat  defendant  was  prejudiced  thereby,  or  that 
any  substantial  portion  of  the  argument  waa  made  before  his  return:  State  v. 
Cfrate,  68  Mo.  22. 

3.  BacBPnoK  ow  Vkbbiot  avd  I>i8chabgb  ov  JuBT.*-a^  jViitfi^.~yerdict 
in  a  criminal  case  where  there  has  been  neither  arraignment  nor  plea  is  a 
BuUity,  and  no  valid  judgment  can  be  rendered  thereon:  DoK^^lotf  v.  State, 
9  Wis.  820;  People  v.  CorbeU,  2S  Cal.  328. 

K  Miedemeanon, — ^The  verdict  of  a  jury  in  minor  offenses  or  misdemeanors 
aay  be  rendered  and  received  in  the  absence  of  the  accused:  HoUiday  v« 
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People,  4  Gilm.  Ill;  Sawyer  v.  Jwmt^  16  Vt.  497;  Omutda  ▼.  CbfitmomseoAA, 
9  DamK  304;  Hughe$  ▼.  StaU,  4  Iowa,  554;  SUOe  v.  fTomtre,  16  Ind.  357;  par- 
tionlarly  where  defendant  ha*  conaented:  State  v.  Epps,  76  N.  O.  55;  or  la 
repreaented  by  connfiel  present:  United  States  v.  Shepherd^  1  Haghes,  520;  or 
where  ita  reoeption  ia  authoriaed  by  statote:  PeopU  v.  Ehner,  23  CaL  15S. 
And  it  may  be  so  received  when  the  defendant  is  convioted  of  an  aasanlt  and 
battery,  though  he  fa  charged  with  a  higher  offianse:  Staie  ▼.  Shepardf  10 
Iowa,  126. 

0.  Felomee, — ^The  Terdict  of  a  jary  npon  the  trial  of  a  felony,  eapedallj  in 
a  capital  case,  cannot  be  receiyed  in  the  absence  of  the  accused.  This  is  the 
general  rule:  See  Nomaque  v.  Peopte,  1  Breese,  145;  S.  C,  12  Am.  Dec  157; 
HcUiday  t.  Peopfe,  4  Gilm.  Ill;  AndrtwB  v.  Staie^  34  Tenn.  650;  Ja^hwn  ▼. 
CofimMwoeaW^  19  Gratt  664;  Dtmn  v.  Commonwealth,  6  Pa.  St.  384;  StaU 
T.  Buchner,  25  Mo.  167;  State  ▼.  Oroaa,  27  Id.  332;  State  v.  Brauntehweig,  36 
Id.  397:  People  ▼.  PerHns,  1  Wend.  91;  Cole  ▼.  State,  10  Ark.  318;  Sneed  t. 
State,  5  Ark.  431;  S.  C,  41  Am.  Dec.  102;  Lynch  v.  Commonwealth,  88  Pa.  St. 
189;  S.  C,  32  Am.  Rep.  445;  NoUm  v.  StaU,  55  Ga.  521;  S.  C,  21  Am.  Rep. 
281;  StaU  v.  Spores,  4  Or.  198;  StaU  r.  Ford,  34  La.  Ann.  311;  StaU  7.  OuU, 
Id.  1155;  PeopU  ▼.  Beauehamp,  49  OaL  41;  Rose  v.  State,  20  Ohio,  31;  Clark 
▼.  State,  23  Tenn.  254;  RoUs  v.  State,  52  Miss.  391;  and  this  rule  is  founded  on 
two  reasons:  1.  The  right  of  the  accused  to  be  present,  and  to  see  that  the 
Terdict  ia  sanctioned  by  all  the  jurors;  2.  In  order  that  the  accused,  if  con- 
victed, may  be  under  tiie  power  of  the  court,  and  subject  to  its  judgment: 
StM>8  ▼.  SlaU,  49  Miss.  722.  The  verdict  rendered  in  the  absence  of  the 
prisoner  is  not  cured  by  reassembling  the  jury  after  they  have  been  dia- 
tharged,  and  having  them  assent  to  and  return  the  verdict  in  the  prisoner's 
presence:  Cook  v.  StaU,  60  Ala.  39;  Pinch  v.  StaU,  53  Miss.  363.  In  the  two 
cases  just  cited  the  prisoner  was  acquitted  because  of  former  jeopardy;  and  in 
StaU  V.  Wilson,  50  Ind.  487,  S.  C,  19  Am.  Bep.  719,  it  was  held  that  a  dis- 
charge of  the  jury  after  disagreement  could  be  pleaded  in  bar  of  further  prose- 
cution. If  the  jury  have  dispersed  with  the  prisoner's  consent,  leaving  the 
verdict  with  the  foreman,  to  be  returned  by  him  into  court,  it  has  been  held 
not  to  be  indispensable  that  the  prisoner  should  be  present  when  the  act  of 
return  takes  place  in  pursuance  of  the  contract;  and  that  though  he  \»e 
confined  in  jail  at  the  time,  the  verdict  will  not  on  that  account  be  illegal: 
SmUh  v.  Stale,  59  Ga.  513;  S.  G.,  27  Am.  Rep.  393.  See  **  Waiver,"  supra. 
The  following  rulings  would  also  seem  opposed  to  the  general  rule,  viz.,  that 
a  momentary  absence  from  the  court-room  when  the  verdict  in  a  case  of 
felony  is  rendered  and  recorded  by  the  derk  will  not  invalidiate  the  verdict, 
if  the  prisoner  has  the  opportuni^  of  polling  the  jury:  PeopU  v.  MiUer,  33 
Cal.  99;  and  that  defendant  may  widve  his  right  to  be  present  at  the  rendi- 
tion of  a  verdict,  even  in  felonies,  so  far,  at  least,  as  to  be  temporarily  absent 
at  such  a  time,  and  that  he  must  show  that  he  was  deprived  of  the  right  to 
be  present,  and  was  prejudiced  thereby,  before  he  wiU  be  granted  a  new  trial: 
HiU  V.  State,  17  Wis.  675.  But  see  <<  Waiver,"  supra.  A  verdict^  however, 
subjecting  the  prisoner  to  punishment  in  the  penitentiaxy,  if  rendered  out  of 
court,  to  a  judge  at  his  chambers,  in  the  absence  of  his  prisoner  and  his 
counsel,  and  entered  on  the  record  on  the  next  day,  in  the  absence  of  the 
jury  and  the  prisoner,  cannot  be  sustained:  StaU  v.  Bray,  67  N.  C.  283. 
While  the  rendition  of  a  verdict  in  the  prisoner's  absence  makes  the  verdict 
invalid,  as  stated  in  the  general  rule  above,  it  does  not,  before  the  discharge 
of  the  jury,  entitle  the  prisoner  to  a  discharge,  but  it  is  ground  for  a  new 
trial.  See  cases  above  cited  in  the  first  part  of  this  subdivision,  and  St(tU  v* 
Hughes,  2  Ala.  102;  a  C.,  36  Am.  Dec.  411;  Rose  v.  State,  20  Ohio  St.  31. 
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d.  PrutnctcfCorniteL^li  defendant  bimaelf  is  present,  it  seems  to  be  nn< 
necessary,  eren  when  the  verdict  is  for  a  felony,  that  his  counsel  should  be 
present,  if  the  prisoner  is  not  shown  to  have  been  prejadioed:  Beaumont  ▼. 
SiaU,  1  Tex.  App.  533;  S.  C,  23  Am.  Rep.  424;  SutcUffe  ▼.  8iaU,  18  Ohio, 
469;  S.  C,  51  Am.  Dec.  459;  Cnuen  ▼.  Staie,  10  Ohio  St.  258.  The  failure 
of  counsel  to  object  to  the  verdict  being  received  in  defendant's  absence  does 
not  constitoto  a  waiver  of  defendant's  right:  Cook  v.  SuUe^  CO  Ala.  39.  And 
an  agreement  between  counsel  for  the  stato  and  defendant's  counsel  that  the 
jury,  if  they  agree,  may  deliver  their  verdict  to  the  clerk  is  irregular,  and  a 
verdict  delivered  in  court  under  such  an  agreement,  in  the  absence  of  the 
jury»  ought  to  be  set  aside  for  such  inegnUrity :  Nomaqne  v.  PeojiU,  1  Breese, 
145;  S.  C,  12  Am.  Dec  157. 

e.  BaU — Eicape, — It  was  formerly  held,  in  a  blind  adherence  to  the  strict 
rule,  that  the  accused  must  be  present  at  every  step  in  criminal  prosecutions 
for  felony  agunst  him,  that  though  he  was  out  on  bail  when  the  verdict  was 
fvmdered  it  would  not  be  received  unless  he  was  present:  State  v.  IlurUnU,  1 
ftoot,  90;  Sneed  v.  StaU,  5  Ark.  431;  S.  C,  41  Am.  Deo.  102;  and  that  the 
verdict  would  be  void  if  so  received;  but  the  later  and  better  opinion  seems 
to  be  that  where  he  is  at  laige  upon  his  own  recognizance  he  is  presumed  to 
be  present,  if  he  keeps  it,  and  cannot  volunterily  defeat  a  verdict  by  absent- 
ing himself  at  the  moment  when  it  is  rendered.  It  is,  therefore,  not  error, 
where  the  defendant  is  on  bail,  to  receive  a  verdict  in  his  voluntary  absence: 
Wilson  ▼.  SlaU,  2  Ohio  St.  319;  Onsen  v.  StaU,  10  Id.  258;  Stybb»  v.  SUUe,  49 
Miss.  716;  Lffnch  v.  ConmonweaUh,  88  Pa.  St.  189;  S.  C,  32  Am.  Rep.  445; 
Price  v.  State,  36  Miss.  531.  So  where  the  accused,  being  on  bail,  absconds  or 
escapes,  pending  his  trial  for  felony,  it  is  legal  to  proceed  with  the  case,  and  to 
reoeiee  a  verdict  in  his  absence:  Fight  v.  State,  7  Ohio,  181;  S.  C,  28  Am. 
iKic.  626;  StaU  v.  Wamhre,  16  Ind.  357;  Price  ▼.  State,  36  Miss.  531.  But  in 
1  eunessee  a  contrary  doctrine  is  held  where  the  prtsoner  breaks  away  from 
the  prisoner's  box  and  makes  his  escape.  It  is  there  held  that  if  he  be  absenti 
either  in  prison  or  by  escape,  there  is  a  want  of  Jurisdiction  over  his  person 
to  proceed  with  the  trial,  or  to  receive  verdict,  or  to  prononnoe  final  judg* 
ment:  Andrewe  v.  Stale,  34  Tenn.  550. 

4.  MonoKS  BSTWKBN  Verdiot  AiTD  SKTRxroB.— a.  RyU  in  F^tome$,—ln 
the  application  of  the  rule  that  the  accused,  in  cases  of  felony,  must  be  pres- 
ent in  person  pending  the  trial  to  motions  between  verdict  and  sentence, 
there  is  some  diversity  in  the  adjudications  to  the  extent  that  a  simple  ques* 
tion  of  law  may  be  argned  in  the  absence  of  the  accused,  but  the  better  opin- 
ion  is,  that  the  mle  should  be  adhered  to  in  felonies  from  the  arraignment  to 
the  final  sentence:  Stubbe  v.  Staie,  49  Miss.  724,  and  oases  there  dted. 

b.  MoHan  /or  New  Trial  in  /'ebonies. —The  following  cases  hold  that  on  a 
motion  for  a  new  trial  in  felonies  the  accused  must  be  present:  Slate  v.  Bip- 
pan,  2  Bay,  100;  Simpeon  v.  StaU,  66  Miss.  297;  BoiU  v.  State,  52  Id.  391; 
i?«9JiMV.CaiM{awa,6Eng.L.  ftEq.352;  S.C.,15Jur.  1011;  17Q.B. 503^^ 
CammeaweaUh  v.  €k>9tdlo,  121  Mass.  371;  JeweU  r,  Commomeealth,  22  Pa.  St 
94;  Kimg  v.  BolUngbeny,  6  Dow.  ft  By.  344.  These  cases  say  that  the  non- 
proiemoe  does  not  invalidate  the  verdict.  That  motion  for  new  trial  will  not 
be  heaid  in  defendant's  absence,  though  the  prosecuting  counsel  assent 
thereto,  see  King  v.  Fieider,  2  Id.  46. 

c.  Moaen  in  Arrest  of  Judgment  m  FeJUmke, — ^That  accused  must  be  pres- 
ent on  motion  on  arrest  of  judgment  in  felonies,  see  State  ▼.  Rtppom,  2  Bay» 
100;  BaOeyr.  State,  52  Miaa.  391;  BtXY.  Spragg,  2  Bonr.  930;  a  C,  1  W. 
Blaak.200. 
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d.  Mandamm  to  have  ezcoptions  settled  and  sealed  will  not  be  iasoed 
where  the  prisoner  has  escaped;  and  this  is  on  the  ground  that  an  escaped 
prisoner  can  take  no  action  before  a  oonrt:  People  v.  Oenet,  69  N.  T.  80;  S. 
C,  17  Am.  Bep.  315;  CommonweaUh  v.  Andrews,  97  Mass.  543;  AncnymmtB, 
31  Me.  592. 

e.  In  MMemeanon,  it  is  in  general  necessary  for  the- prisoner  to  be  in  per- 
sonal attendance  at  the  motion  made  for  a  new  trial  after  conviction  of  a 
crime  which  will  snbject  him  to  corporal  punishment:  Kingv,  Teal^  11  East, 
807;  Kxng  v.  Qibeon,  7  Mod.  205;  Howard  v.  QiMen,  10  Coz,  54;  King  v. 
UoUingberry,  4  Bam.  &  Cress.  329;  King  v.  Aakew,  3  Mao.  &  SeL  9;  King  v. 
Bembridge,  3  Doug.  330;  and  counsel  for  prosecution  cannot  dispense  with 
the  rule  which  requires  the  presence  of  defendant:  King  v.  Udder,  2  Dow.  & 
By.  46.  But  there  are  cironmstancee  under  which  the  court  may  dispense 
with  the  rule:  King  v.  BoUz,  8  Id.  65;  &  C,  5  Bam.  &  Cress.  334;  note  to 
Begins  v.  Peurkinmm,  2  Den.  Cr.  C.  459.  Where  the  pumshment^  however,  is 
only  a  fine,  it  is  not  necessary  that  the  defendant  should  be  in  court:  Begina 
▼.  PoribJRScm,  6  Eng.  L.  ft  Eq.  352;  S.  C,  2  Den.  Cr.  C.  459. 

5.  Seittinci. — a.  Felonies. — ^A  judgment  cannot  be  given  in  felonies  with- 
out the  prisoner's  presence:  Andrews  v.  Statet  84  Tenn.  650;  Dunn  v.  Com- 
monwealth,  6  Pa.  St.  384;  Bolls  v.  State,  62  Min.  391;  HamUtom  ▼• 
Commonwealth,  16  Pa.  St.  129;  S.  C,  55  Am.  Deo.  485. 

b.  Corporal  Punishment, — So  where  corporal  punishment  is  a  part  of  the 
sentence,  the  accused  must  be  present:  Bex  v.  Harris,  Holt,  399;  S.  O.,  1 
Salk.  400;  1  Ld.  Raym.  267;  Queen  v.  Templeman,  1  Salk.  65;  Anowgmom, 
Lofft,  400;  Bex  v.  Hanm,  3  Burr.  1786;  Perry  v.  People,  14  IlL  500,  and 
cases  then  cited;  Cole  v.  State,  10  Ark.  318;  Brw^  v.  People,  88  IlL  327} 
People  V.  Taylor,  3  Denio,  98;  People  v.  Clark,  1  Park.  Cr.  360. 

c.  In  Other  Cases, — ^The  defendant  must  also  be  present  when  sentence  is 
pronounced,  as  in  summary  convictions:  Begina  v.  Dyer,  1  Salk.  181;  People 
V.  Charles,  1  Edm.  SeL  Cas.  264;  Bigelow  v.  Steams,  19  Johns.  38;  S.  C,  10 
Am.  Dec  189;  and  at  the  judgment  to  abate  a  nuisance:  Begina  v.  Chichester, 
8  Eng.  L.  ft  Eq.  294;  S.  C,  15  Jur.  1131;  2  Den.  Cr.  C.  459.  No  judgment 
can  be  rendered  on  a  verdict  amounting  to  a  nullity,  as  where  there  has  been 
neither  arraignment  nor  plea:  Douglass  v.  State,  3  Wis.  820;  People  v.  Cor* 
bett,  28  Gal.  328.  If  a  sentence  has  been  pronounced  against  the  accused  in 
his  absence,  he  cannot  be  said  to  have  been  "convicted  by  due  course  of 
law:"  liolton  v.  State,  2  Fla.  501. 

d.  Misdemeanors. — In  minor  offenses  and  the  lower  misdemeanors  a  judg* 
ment  may  be  rendered  against  the  defendant  by  default,  if  he  fails  to  ap- 
pear: CommonweaUh  v.  Cheek,  1  Duv.  26;  Canada  v.  Commonwealth^  9  Dana, 
304;  Hughes  v.  State,  4  Iowa,  554;  King  v.  Boltz,  6  Barn,  ft  Cress.  334;  & 
C,  8  Dow.  ft  Ry.  65.  Where  the  sentence  is  a  fine  only,  defendant  need 
not  be  in  court  when  it  is  rendered:  Queen  v.  Templeman,  I  Salk.  55;  Begina  v. 
Parkinson,  2  Den.  Cr.  C.  459;  Bex  v.  Hann,  3  Burr.  1786;  note  to  People  v. 
Taylor,  3  Denio,  98;  Steele  v.  Commonwealth,  3  Dana,  84;  People  v.  Clark,  I 
Park.  Cr.  360;  Luther  v.  Stale,  27  Ind.  47;  Brooks  v.  State,  88  IlL  327; 
contra:  Slocovitch  v.  State,  46  Ala.  227.  But  there  ought  always  to  be  a 
good  reason  given  for  his  absence:  King  v.  Constable,  7  Dow.  ft  Ry.  663. 

e.  Fixing  Sentence — Besentence — Amendment — Escape, — ^The  day  may  be  set 
for  pronouncing  sentence  in  the  prisoner's  absence;  it  is  only  requisite  that 
he  should  be  present  when  the  sentence  is  pronounced:  People  v.  OaMn,  9 
Oil.  115.  Where  a  sentence  is  vitiated  by  being  pronounced  in  the  prisoner's 
■bsencc,  he  may  be  sentenced  anew  by  the  court:  Jewell  v.  Oommonwealih,  22 
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Pa.  St  94.  Sentence  may  be  amended  by  shortening  the  tiine,  ^diere  the  pvii- 
aner  has  been  bronght  before  the  coart:  People  v.  TAompiCMit  4  Id.  238.  And 
if  thtt  defendant  eacape  after  aentenoe,  and  before  ezeoation,  he  may  be  re- 
taken, brought  into  court,  identified,  and  reaentenoed:  Ante  v.  Wasnire^  Itt 
Ind.  357. 

f.  Proteemting  Appeal^SBcaped  Pritonen, — ^Inmiademeanora,theaocoaedifl 
not  obliged  to  appear  in  perMn  to  proaeoate  hia  appeal:  State  t.  Btihs,  18  Ma 
318;  but  an  escaped  priaoner  coQTlcted  of  a  felony  will  not  be  pennitted  to 
prceeonte  an  appeal  to  rerene  the  jadgment  of  ooiiTiotion:  l^rnm  ▼.  Com* 
momoeaUkf  10  Bosh,  526;  S.  a,  19  Am.  Sep.  70.  And  where  the  appeal  haa 
been  dismiaaed  on  soch  groond,  hia  motion  to  reinstate  the  caoae  will  not  be 
cooaidared  until  the  appellant  shoold  haTe  surrendered  himself  into  I^gal 
«natody:  C/rtskam  ▼.  State,  1  Tex.  App.  458b 

g.  Writ  qf  Error, — ^The  old  praotioe  was,  in  casea  of  felony,  to  require  thai 
the  defendant  himaelf  should  appear  in  court  to  cruTe  oyer  of  the  record,  and 
to  aasign  errora  in  person;  but  even  then  the  court  would  sometimes  dispense 
wHh  hia  attendance:  Murray  v.  Queen,  3  DowL  ft  L.  100;  S.  C,  7  Q.  B.  70a 
In  Kew  York,  the  law  aUowa  proceedings  on  writs  of  error  without  requiring 
the  actual  preaence  of  the  criminal  in  courts  even  in  capital  casea:  People  r. 
^enet,  50  K.  Y.  82;  S.  C.  17  Am.  Sep.  315;  People  ▼.  Clark,  1  Ftok.  Cr« 
360.  It  does  not,  howerer,  allow  thia  privilege  to  eaoaped  pcisoners:  PtopU 
V.  Oenei,  mnpra, 

6.  NaonaiTT  ov  Pbrwowai.  Apfbabavoi  bedtq  Showit  dt  BaooBD.— W« 
have  aeen  in  what  casea  and  at  what  steps  the  presence  of  the  prisoner  in  oouit 
Is  Msential;  and  where  the  law  requires  it,  the  record  must  show  it;  Hooker 
V.  OommonweaUh,  13  Gratt  763;  StaU  v.  Bamee,  59  Mo.  154;  Speny  v.  Com- 
tmmwealth,  9  Leigh,  623;  StaU  v.  OU,  49  Ma  326;  Prfoe  v.  Oommomoealth. 
18  PiL  St.  103;  State  v.  Jomee,  61  Mo.  233;  ffanUUcn  v.  CommanweaUh,  18 
Fa.  St.  129;  Ihmn  v.  OommonweaUh,  6  Id.  384;  TomiQer  v.  State,  2  W. 
Va.  579;  StaU  v.  MaUhewe,  20  Ma  55;  Poople  ▼.  Charke,  1  Edm.  SeL  Gas.  264t 
StaU  T.  AUen,  64  Mo.  67;  StaU  v.  DocHy,  Id.  146;  StaU  v.  Laaigford,  Bush. 
436;  Qraham  v.  StaU,  40  Ala.  659;  EUui  v.  ^tate,39  Id.  693;  StaU  v.  Smith, 
31  La.  Ann.  406;  Dougherty  v.  CommomoeaUh,  69  Pa.  St.  286;  Shapoonmask 
r.  United  States,  I  Wmih.T.  188;  Xoih^  ▼.  iStoe,  52  Miss.  23;  Scagge  r.  State, 
6  Smad.  k  M.  722;  CoU  v.  StaU,  10  Ark.  318.  The  above  cases  show  thai 
presumptions  are  not  made  in  favor  of  the  record.  But  the  fact  of  the  pri^ 
cner'a  preaenoe  need  not  be  said  and  repeated  at  each  recorded  step;  it  being 
euffident  where  the  preeence  necessarily  results  from  other  matters  stated,  or 
it  otherwise  appears  from  a  consideration  of  the  whole  record:  Stoeeden  v. 
StaU,  19Id.205;i9tafev.  Cofeman,  27  La.  Ann.  691;  Stotev.CVvton,  6  Ired.  L. 
164;  StaU  v.  Wood,  17  Iowa,  18;  J^friee  v.  Commonwealth,  12  Allen,  144i 
SmUh  V.  State,  60  Ga.  430;  Grimm  v.  People,  14  Mich.  300;  Stephens  v.  Peo- 
ple,  4  Paric.  Gr.  396;  Jaeoke  v.  Commonwecdth,  5  Serg.  &  R.  314;  Stephens 
V.  People,  19  N.  Y.  549;  Bvrtey  v.  State,  1  Neb.  385;  Lawrence  v.  Common^ 
weaffk,  30Gratt.  845.  Presumptions  are  sometimes  indulged  in  for  or  against 
n  reoord:  Dodge  v.  People,  4  Neb.  220;  StaU  v.  Wood,  17  Iowa,  18;  Sehirmer 
V.  People,  33  HI.  276;  Bhodu  v.  State,  23  Ind.  24;  Holmes  v.  Commonwealth. 
25  Fk.  St  221;  HiU  v.  State,  17  Wia.  675;  Lesehi  v.  Washington  Territory,  1 
Wash.  T.  13.  But  this  rule  does  not  apply  to  those  indispensable  requisites 
necessary  to  the  validity  of  the  record  aa  a  judicial  proceeding.  The  judgmeni 
im  Toid  without  a  ahowing  of  such  essential  requisites,  aa  that  the  court  waa 
properly  otganiaed;  that  it  had  jurisdiction  over  the  subject-matter  and  tha 
parties;  that  a  caae  waa  made  up  for  trial;  that  it  waa  submitted  to  a  jury 
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•worn  to  try  it;  that  a  verdict  was  rendered  and  Judgment  awarded;  that  the 
aconeed  was  confronted  by  the  witneoses  agalntt  him;  that  he  had  an  oppor- 
tunity to  be  heard  by  himself  or  oonnael,  and  that  the  accoied  was  present  in 
court  pending  the  trial:  Djfwn  ▼.  SkUe^  26  Miss.  362;  8tuibb$  ▼.  StaU^  49  Id. 
716.  The  fact  that  the  record  states  generally  that  the  prisoner  was  absent 
during  a  portion  of  the  trial  is  insufficient  to  reverse  the  Judgment.  TIm 
record  should  show  where,  or  for  what  time,  or  at  what  part  of  the  proceed- 
ings the  prisoner  was  absuit,  so  that  the  court  can  Judge  of  the  eflbot  to  be 
dven  to  such  absence:  PtopU  ▼.  Btakbok^  17  OaL  S89« 
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AbELL   V.   COONB. 

[7  OaUVOBHU*  lOS.] 

ICoBiOAOorB  Who  Contxts  Lahd  Mostoaobd  to  Oxb  Who  Aaumkb  Pat- 
MUTT  of  the  mortgage  debt  may,  after  such  debt  becomes  dae,  and  with- 
cot  fizvt  paying  it,  file  hiB  bill  in  eqnity  to  compel  a  foreclosure  and 
payment.  He  is  a  secarity  for  the  payment  of  the  debt  by  his  grantee, 
and  will  be  liable  in  case  the  latter  fails  to  pay,  or  the  premises  do  not 
bring  the  amount  of  the  mortgage  debt. 

Wbbiis  Owkxb  of  Undivided  Half  op  Tract  of  Land  Mobtoaobs  his 
LraBBUT  therein,  and  saltsequently,  with  his  oo-tenaat,  oonveys  the 
whole  tmot  to  a  third  persoo,  who  assumes  the  payment  of  the  mortgage 
then  existing  on  the  premises,  saoh  assumption  does  not  extend  the 
mortgige  to  the  whole  of  the  traet^  nor  does  it  amount  to  an  undertaking 
on  the  part  of  the  grantee  to  assume  the  debt  aa  a  portion  of  the  purchase 
money,  so  as  to  give  the  Tendors  a  lien  on  the  whole  premises  for  the 
amount  unpaid. 

Appeal  from  the  superior  conrt  of  the  city  of  San  Franoisoo. 
Abell  and  Steyens  purchased  a  tract  of  land  from  one  Weber. 
Afterwards  Abell  mortgaged  aU  his  right,  title,  and  interest  in 
said  land  to  one  Humphreys  for  eight  thousand  dollars;  after 
which  Abell,  with  Stevens,  conveyed  two  thirds  of  the  land  to 
one  Coons,  and  the  remaining  one  third  to  one  Dennison.  Both 
of  the  deeds  contained  this  coyenant:  "  The  said  party  of  the 
second  part  hereby  agreeing  to  assume  the  payment  of  a  certain 
mortgage  for  the  sum  of  eight  thousand  dollars,  now  existing 
on  said  premises.**  After  the  mortgage  had  become  due,  Abell 
filed  his  bill  in  chancery  to  compel  a  foreclosure  and  payment. 
The  court  below  entered  a  decree  for  the  sale  of  the  whole  land, 
and  for  the  application  of  the  proceeds  to  the  payment  of  the 
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mortgage  of  Humphreys,  and  of  the  plaintiff^  oosts.    The  da> 
fendants  appealed.    Other  facta  are  stated  in  the  opinion. 

Crittenden  and  Inge,  for  the  appellants. 

B.  8,  Brooks,  for  the  respondent. 

By  Court,  Mubbat,  C.  J.  As  to  the  remedy,  we  are  SBtiafted 
that  the  case  is  one  of  chancery  jurisdiction,  and  it  is  not  neces- 
sary for  Abell  to  first  pay  the  amount  of  the  mortgage  to  Hum- 
phreys before  he  can  bring  his  action  against  Goons  and 
Dennison;  in  fact,  he  might  be  unable  to  do  so,  and  although 
primarily  liable  to  Humphreys,  still  in  this  transaction  he  is,  in 
fact,  a  security  for  Goons  and  Dennison,  as  it  is  evident  that  he 
will  only  be  liable  to  Himiphreys  in  the  event  of  non-payment 
by  them,  or  the  failure  of  the  premises  to  bring  the  amount  of 
the  mortgage  debt. 

The  first  question  which  naturally  suggests  itself  is  as  to  the 
character  of  the  clause  in  the  deeds  above  quoted.  It  is  to  be 
observed  that  the  mortgage  by  Abell  (he  and  Stevens  holding 
as  joint  tenants)  only  extended  to  the  undivided  one  half  of  the 
premises.  It  is  now  contended  that  this  clause  extended  the 
mortgage  to  the  whole  premises,  and  that  all  the  lands  became 
charged,  and  if  such  is  not  the  legal  effect,  that  it  amounts  to 
an  undertaking  upon  the  part  of  the  grantees  to  assume  the  debt 
of  eight  thousand  dollars,  as  a  portion  of  the  purchase  money, 
and  Uiat  the  vendors  have  a  Uen  on  the  whole  premises  for  the 
amount  unpaid. 

The  words  of  the  deed,  **  assume  the  payment  of  the  mortgage 
ikow  existing  on  the  premises,"  can  by  no  just  rule  be  said  tc 
extend  the  terms,  but  rather  to  define  and  limit  the  extent  of 
the  mortgage.  What  was  the  mortgage  then  existing  on  the 
premises?  It  was  a  mortgage  of  the  undivided  one  half  inter- 
est of  Abell,  and  this  they  assumed. 

Let  us  next  inquire  whether  the  covenant  can  be  considered 
as  raising  a  vendor's  Uen.  It  will  be  borne  in  mind  that  both 
deeds,  that  of  two  thirds  to  Goons  and  the  remaining  one  third 
to  Dennison,  contain  this  provision.  Now,  can  it  reasonably  be 
supposed  that  Dennison,  who  purchased,  on  the  same  day  with 
Goons,  a  one-third  interest,  for  which  he  paid  eight  thousand 
dollars,  undertook  to  pay  the  further  sum  of  eight  thousand  dol- 
lars, when  the  remaining  two  thirds  were  sold  for  sixteen  thou- 
sand dollars,  with  the  contingent  charge  of  eight  thousand  more  t 
This  would  make  Dennison's  interest,  in  the  event  he  had  to  pay 
the  mortgage,  cost  sixteen  thousand  dollars;  while  Coons's  two 
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ihiidB  oonld  not  cost,  in  any  event,  more  than  tweniy-f our  thou- 
sand dollars,  making  a  dififerenoe,  as  against  Dennison,  in  the 
price  of  one  third  of  the  land,  of  four  thousand  dollars. 

The  fact  that  this  provision  was  inserted  in  both  deeds,  and 
that  it  would  work  unequally  and  unjusOy  in  the  two  cases,  if 
the  construction  contended  for  was  maintained,  is  a  strong  cir- 
cumstance tending  to  raise  the  presumption  that  the  clause  was 
rimply  designed  as  a  recognition  of  the  mortgage,  and  not  as  an 
individual  assumption  by  each  vendee.  In  this  connection  it 
might  be  asked,  if  it  were  an  undertaking  to  pay  the  eight  thou- 
sand dollars  as  part  of  the  purchase  money,  whether  Coons  or 
Dennison  was  primarily  liable,  or  could  both  be  compelled  to 
pay  the  mortgage? 

From  the  foregoing  conclusions,  we  are  of  opinion  that  the 
mortgage  from  Abell  to  Humphreys  is  a  charge  only  upon  an 
undivided  half-interest  of  said  premises,  and  the  court  below 
is  ordered  to  modify  its  decree  in  conformity  with  this  opinion. 

Tebht,  J.,  concurred.  

Pabtt  Absuioho  to  Pat  Mobtoaob  Debt  Bboombs  Piuncipal  Dkbtob» 
Bod  he  whose  debt  he  aasumes  oocvpies  the  position  of  surety:  See  TroUer 
V.  ffugheSf  62  Am.  Deo.  137,  note  142,  where  other  cases  are  collected. 

Whkn  Susstt  mat  Compel  CBEDrroB  to  Sue  Principal:  See  King  v. 
Baldwin^  7  Am.  Deo.  415;  Hayea  y.  Ward,  Id.  554;  Hemp$taul  v.  WcUHns, 
42Id.  696. 


Wabdbobb  v.  California  Stagb  Company. 

[7  Oauwomkia,  1184 

Damages  Pbofsbxdlt  Laid  iob  Benefit  op  Pubijo  cannot  be  Reoot* 
XBEB  by  a  passenger  in  an  action  for  injuries  sustained  hy  him  through 
the  negligent  upsetting  of  a  stage-coaoh. 

PlDVOiPAL  IS  Liable  pob  Simple  Nbolioenoe  onlt,  and  not  for  ezemphury 
damages,  where  the  stage,  through  the  OTertoming  of  which  the  injuy 
oomplained  of  happened,  was,  at  the  time  of  the  accident,  diiTen  by  his 
agent  or  servant. 

Ajonoir  to  xeooyer  damagee  for  injuries  sustained  by  the  plain- 
tiff  while  a  passenger  on  one  of  Uie  defendant's  stage-ooaohes. 
The  juiy  found  a  verdict  for  the  plaintiff  **  for  actual  and  ex« 
emplaxy  damages  in  the  sum  of  two  thousand  five  hundred  dol- 
laiB."    The  other  facts  are  stated  in  the  opinion. 

Skphen  J.  Field,  for  the  appellant. 
Ohariet^  Rv-yan^  ior  the  respondents 
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By  Oonrt,  Mubrat,  C.  J.  On  the  trial  of  this  cause  the  court 
below  instructed  the  jury  that  "  if  they  believed  the  stage  was 
top-heavy  and  overloaded  with  passengers,  and  that  with  such 
load  was  driven  with  great  recklessness  at  the  time  of  the  disaster, 
then  they  should  find  not  only  the  actual  damages  sustained  by 
the  plaintiff,  but  they  should  give  additional  damages,  such  as 
would  be  an  example  thereafter,  which  would  tend  to  prevent 
such  recklessness  in  the  conduct  of  stages  to  the  great  peril  of 
passengers/' 

This  instruction  is  obnoxious  to  two  objections:  first,  it  de- 
volves upon  the  jury  the  duty  of  punishing  the  defendants  for 
what  the  court  seems  to  consider  an  offense  to  society,  and  by 
inflicting  a  penally  upon  them,  securing  by  force  of  the  example 
future  saf eiy  for  the  public. 

The  plaintiff  commenced  his  action  to  recover  damages  for 
the  injury  he  had  sustained  by  reason  of  the  negligence  or  un- 
skillf ulness  of  the  defendant's  agents,  and  not  as  a  public  prose- 
cutor, to  vindicate  the  wrongs  of  the  community;  he  was  not 
the  medium  through  which  tiiese  rights  were  to  be  asserted  or 
maintained.  It  is  true  that  in  actions  of  this  character  all  the 
circumstances  of  the  case  may  be  taken  into  consideration  in 
making  up  the  estimate  of  damages,  and  the  jury  are  not  confined 
to  the  actual  damages  sustained;  but  damages  which  go  beyond 
this,  and  are  professedly  laid  for  the  benefit  of  the  public,  can- 
not be  recovered. 

In  the  second  place,  it  is  shown  that  the  stage,  at  the  time  of 
the  accident,  was  driven  by  the  servant  or  agent  of  the.  defend- 
ants, and  the  rule  in  such  cases  is  that  the  principal  is  liable 
only  for  simple  negligence,  and  that  exemplary  damages  cannot 
be  imposed  upon  him. 

In  The  Amiable  Nancy,  3  Wheat  546,  which  was  a  case  of  a 
marine  trespass  brought  against  the  owners  of  a  privateer  for  an 
illegal  seizure.  Judge  Stoiy,  in  delivering  the  opinion  of  the 
court,  holds  the  following  language:  "  Upon  the  facts  disclosed 
in  the  evidence,  this  must  be  pronounced  a  case  of  gross  and 
wanton  outrage,  without  any  just  provocation  or  excuse.  Under 
such  circumstances,  the  honor  of  the  country  and  the  duty  of 
the  court  equally  require  that  a  just  compensation  should  be 
made  to  the  unoffending  neutrals  for  all  the  injuries  and  losses 
actually  sustained  by  them.  And  if  this  was  a  suit  against  the 
original  wrong-doers,  it  might  be  proper  to  go  yet  further,  and 
visit  upon  them,  in  the  shape  of  exemplary  damages,  the  proper 
punishment  which  belongs  to  such  lawless  conduct.     But  it  in 
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to  be  considered  that  this  is  a  suit  against  the  owners  of  the 
privateer,  upon  whom  the  law  has,  for  motives  of  policy,  de- 
?olT6d  a  responsibility  for  the  conduct  of  the  officers  and  crew 
employed  by  them,  and  yet,  from  the  nature  of  the  sernce,  they 
can  scarcely  ever  be  able  to  secure  to  themselyes  an  adequate 
indemnity  in  cases  of  loss." 

Other  authorities  might  be  cited  to  the  same  point,  but  the 
rule  is  so  well  founded  in  principle  and  justice  that  we  deem  it 
unnecessary. 

Judgment  reyersed  and  a  new  trial  ordered* 

Tebbt,  J.,  concurred.  

LiABiLiTT  or  Principal  tor  Ezsmplart  Damaoxb  por  Aorr  ov  Aonrr; 
See  Hagam  t.  Awicfefi«e  eCe.  JR.  i?.  Co.,  02  Am.  Deo.  877»  note  919,  where 
this  eabjeei  is  diacnseed  at  length.  The  principal  cuae  it  refenred  to  in  Tof* 
lor  ▼.  Grand  Trunk  R*y  Co.,  48  N.  H.  320,  at  a  caM  holding  that^  in  order  to 
justify  the  giving  of  ezemplaiy  damages,  the  negligence  mnet  be  of  each  a 
character  as  to  erinoe  a  wanton  disregard  of  human  life  and  safety,  equiva* 
lent  to  malice.  Bat  in  that  case  the  conrt  decided  that  if  an  injury  is 
caused  by  gross  negligenoe  the  jnry  may  award  exemplary  damagea 

EZXMPLART    DaMAOIS  ARb'  AlLOWXD    ONLY  TO  IlOfRDUTR    PSRSOV    BB- 

ciiyiro  IxiUKTi  See  Black  ▼.  OBrro2tto»  B,  B.  Co,,  63  Am.  Deo.  686,  note 
680. 


Sims  v.  Smith. 

[T  OAUfounA,  148.] 

P«ioR  Locator  op  Mhono  Claim  on  Bank  op  Strram  has  Bighv  to 
UsR  OP  Brd  of  the  stream  for  the  purpose  of  flmning  or  working  his 
daim,  and  may  recover  damages  for  the  obetmction  of  snch  right  by 
parties  who  snbseqnently  erect  dams  or  embankments  npon  the  stream, 
hy  reason  of  which  he  is  hindered  from  working  his  cisim  by  flnmes  or 
other  necessary  means  or  appliances. 

AcnoiT  to  recover  damages  for  injuries  to  the  plaintiffs'  min- 
ing claims  on  Babbit  creek,  by  the  flowing  back  of  the  water 
of  the  stream,  so  as  to  prevent  the  tailings  of  their  sluices 
from  being  carried  off,  caused  bj  the  erection  of  a  dam  by  the 
defendants  across  the  stream  at  a  point  lower  down.  The  sec- 
ond instruction  referred  to  in  the  opinion  is  as  follows:  "  If  the 
jury  believe  from  the  testimony  that  the  plaintiffs,  or  their  pre- 
decessors, were  first  to  locate  their  mining  claims  set  forth 
in  the  complaint,  and  that  they  have  not  abandoned  the  same, 
and  that  the  defendants  have  built  and  maintained  a  dam  across 
Rabbit  creek  below,  whereby  the  plaintiffs  are  hindered,  de- 
layed, and  injured  in  the  working  and  mining  of  their  mining 
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claims  set  fortli  in  iheir  complaint,  from  April,  1854,  to  Octo- 
ber, 1866,  then,  to  the  extent  of  that  injury,  the  plaintifb  are 
entitled  to  recoyer,  and  the  jury  should  so  find."  The  jury 
found  for  the  plaintiffs. 

E.  D.  Baker f  for  the  appellants. 

Dunn  and  MsredUh,  for  the  respondents. 

By  Court,  Mubbat,  C.  J.  This  case  ought  properly  to  be  dis- 
missed, as  the  appellant  has  not  furnished  the  court  with  a  brief 
or  abstract  of  the  record,  and  we  cannot  in  reason  be  expected 
to  do  the  work  of  counsel  in  cases  brought  here  on  appeal 
There  is,  however,  a  paper  on  file  which  may  have  been  intended 
as  an  assignment  of  errors. 

The  first  point  relied  on  is  the  refusal  of  the  court  to  permit 
the  witness  Lester  to  answer  the  second  interrogatory  pro- 
pounded to  him.  This  question  might  have  been  allowed  with- 
out any  impropriety,  but  as  it  is  not  shown  that  the  question 
had  any  particular  reference  to  the  case,  and  it  also  appearing 
that  the  plaintifEs  were  the  prior  locators,  there  was  no  error  in 
excluding  the  answer. 

In  fact,  it  was  not  material  how  high  the  tailings  from  the 
plaintiffs'  claim  would  have  accumulated  at  the  defendants'  dam, 
as  they  were  entitled  to  the  use  of  the  bed  of  the  stream  for  the 
purpose  of  fiuming  or  working  their  claim,  and  the  erection  of 
the  dam  was  an  interference  with  their  rights. 

The  second  instruction  given  by  the  court  is  correct.  Where 
parties  have  located  mining  claims  upon  the  bank  of  a  creek  or 
stream,  and  are  using  the  bed  of  said  stream  for  the  purpose 
of  working  their  claims,  any  subsequent  erection,  dam,  or  em- 
bankment, which  will  turn  the  water  back  upon  such  claims,  or 
hinder  them  from  being  worked  with  flumes  or  other  necessary 
means  or  appliances,  is  an  encroachment  upon  the  rights  of  said 
parties,  and  they  are  entitled  to  recover  for  the  damages  cons&> 
quent  on  such  obstruction. 

Judgment  affirmed. 

Tkbbt,  J.,  concurred.  _^__^ 

« 

Pbiobitt  of  Appsopbiatiov  18  RuLs  or  PBorKBxr  KEtFEonsa  Watbb 
BiOHTS  and  mining  daima  on  publio  landa  in  California:  SiM  note  to  McCUn^ 
tock  V.  Bryden,  63  Am.  Dec.  02,  where  this  mbject  is  disenssed  at  length; 
auiesr.  Laird,  Id.  110,  note  113;  Irwin  v.  PhiUipB,  Id.  113,  note  116;  Hm 
y.  Newman,  Id.  140,  note  141,  where  other  oases  aro  ooUected. 

MiNKB  Who  Fibst  Affbopbiatbs  Bunnxno  Watkb  fob  Mnmro  Ua» 
may  abate  a  nuisance  caused  by  a  dam  subsequently  erected  below  his  claim  t 
8Uk»  T.  LaM.  63  Am.  Deo.  110. 
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BiLLINOS  V.  MOBBOW. 

[T  OjkUwoagiA,  171.] 

Whxbx  AuTHOBirr  to  Pkbfobm  Stboifio  Act  is  Givxir  xv  Powm  ov 

AiTOSNKT,  and  general  words  ere  aleo  employed  therein,  each  words  are 

limited  to  the  partioolar  acts  authorised. 
PftiHciPAii  BATxtraio  Aon  of  Aoeht  must  Know  Charactcb  of  Aon^ 

and  nnless  all  the  drcomstances  are  made  known  to  him,  the  ratificatioD 

is  void. 
Pbtkcxpal  is  hot  Bound  to  Koticb  Bioobd  of  GoNVBTAKcn  exeonted  in 

his  name  by  an  attorney  to  whom  he  had  not  given  authority  to  eeU. 

EnoiMEHT  to  recover  posaeesion  of  a  lot  of  land  in  the  city  of 
Saciamento.  The  joiy  found  for  the  plaintiff^  and  the  defend- 
ants appealed.  The  &cts  neceaaaxy  to  an  understanding  of  the 
questions  decided  are  stated  in  the  opinion. 

Balston  and  WaUace,  for  the  appellants. 
Hdrmon  and  Sunderland^  for  the  respondent. 

Bj  Court,  MuBBAT,  0.  J.  This  was  an  action  of  ejectmont  in 
the  court  below. 

The  plaintiff  deraigns  his  title  from  John  A.  Sutter,  sen.^ 
through  sundry  mesne  conveyances,  the  first  of  which  purports 
to  have  been  executed  by-  virtue  of  a  power  of  attorney  from 
Sutter  to  Heniy  A.  Schoolcraft,  dated  the  twenty-eighth  of 
July,  1849,  which  is  in  the  following  words,  viz. :  John  A.  Sui- 
ter to  Heniy  A.  Schoolcraft:  Enow  all  men  by  these  presents, 
that  I,  J.  A.  Sutter,  have  this  day  made,  constituted,  and  op- 
pointed  Henry  A.  Schoolcraft  my  true  and  lawful  attorney,  for 
me  and  in  my  name  to  superintend  my  real  and  personal  estate, 
to  make  contracts,  to  settle  outstanding  debts,  and  generally  to 
do  all  things  that  concern  my  interests  in  any  way,  real  or  per- 
sonal, whatsoever,  giving  my  said  attorney  full  power  to  use  my 
name  to  release  others  or  bind  myself  as  he  may  deem  proper 
and  expedient;  hereby  making  the  said  Schoolcraft  my  general 
attorney  and  agent,  and  by  these  presents  ratifying  whatsoever 
my  said  attorney  may  do  by  virtue  of  this  power.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal  this  twenty- 
eighth  day  of  July,  A.  D.  1819.    J.  A.  Sutter.'' 

It  requires  but  a  glance  at  this  instrument  to  perceive  that  no 
authority  is  contained  in  it  to  convey  real  estate.  The  power  is 
limited  and  special,  and  cannot  be  extended  by  implication  to 
other  acts  more  important  in  their  character  than  those  expressly 
provided  in  the  body  of  the  instrument. 

The  rule  may  be  ttius  stated:  that  where  the  authority  to  per* 
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form  speciflo  aots  is  given  in  the  power,  and  general  words  are 
also  employed,  sach  words  are  limited  to  the  partionlar  acts 
authorized. 

This  rule  is  too  well  understood  to  require  illustration,  and 
the  learned  counsel  for  the  respondents  did  not  seriously  con- 
tend that  the  letter  of  attorney  contained  any  power  to  sell  real 
estate,  but  insisted  that  the  sale,  though  void  or  defective,  was 
afterwards  ratified  by  Sutter  by  a  subsequent  deed  executed  by 
him  on  the  twentieth  of  May,  1850,  which  is  as  follows,  viz. : 

'*  John  A.  Sutter  to  Henry  A.  Schoolcraft:  Snow  all  men  by 
these  presents,  that  I,  J.  A.  Sutter,  of  Hock  farm,  in  the  terri« 
tory  of  Oalif  omia,  have  this  day  made  and  concluded  a  final  set- 
tlement with  Henry  A.  Schoolcraft,  my  acknowledged  agent  and 
attorney  in  fact  since  the  twenty-eightii  day  of  July,  A.  D.  1849, 
for  all  the  business  matters  and  things  in  any  wise  appertaining  to 
my  interest,  and  upon  such  final  settlement  I  do  hereby  acknowl- 
edge myself  held  and  firmly  bound  by  all  his  acts  as  such  agent 
and  attorney  in  fact  for  me;  hereby  ratifying  and  confirming  by 
these  presents  whatsoever  he  may  have  done  in  my  name  or  un- 
der my  seal  at  any  time  heretofore,  and  also  do  I  acknowledge  the 
receipt  in  full  of  all  sums  of  money,  dues,  obligations,  and  other 
things,  of  the  said  Henry  A.  Schoolcraft,  belonging  to  me  on 
account  of  said  agency  and  attorneyship  in  fact,  and  thatoo  the 
part  of  the  said  Henry  A.  Schoolcraft  there  is  nothing  due  or 
owing  to  me  up  to  the  date  of  these  presents.  Witness  my  hand 
and  seal  at  Sacramento,  California,  this  twentieth  day  of  May, 
in  the  year  of  our  Lord  eighteen  hundred  and  fifty. 

(ffigned)  "  J.  A.  Sdttkb." 

This  paper  does  not,  upon  its  face,  purport  to  be  a  ratifica- 
tion of  sales  of  land  made  by  Schoolcraft,  but  a  deed  of  settle- 
ment between  Sutter  and  his  agent,  by  virtue  of  the  power  of 
the  twenty-eighth  of  July,  1849,  in  which  he,  Sutter,  ''acknowl- 
edges himself  held  and  firmly  bound  by  all  his  acts  as  such 
agent  or  attorney  in  fact,"  etc.  So  far  as  this  deed  goes,  it  can 
only  be  regarded  as  a  settlement  or  adjustment  of  accounts  be- 
tween principal  and  agent,  and  does  not  contain  a  single  word 
with  regard  to  any  acts  of  Schoolcraft,  other  than  those  done 
by  authority  of  the  power  of  attorney  of  July  28, 1849,  to  which 
reference  is  made. 

It  is  a  well-settled  rule  that  a  principal  who  ratifies  the  acts 
of  his  agent  must  bo  made  acquainted  with  the  character  of 
those  acts,  and  unless  all  the  circumstances  are  made  known  to 
him,  the  ratification  is  void. 
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In  the  present  case  it  does  not  appear  from  the  deed  that 
Sutter  knew  that  Schoolcraft  had  exceeded  his  authority  bj 
selling  real  estate;  neither  is  the  fact  established  by  evidence 
aliunde.  Whether  parol  evidence  is  admissible  to  establish  this 
fact  is  a  question  which  we  do  not  propose  to  examine  in  this 
case,  as  there  was  no  attempt  to  introduce  it  on  the  trial,  and 
as  the  question  is  of  much  importance  to  those  claiming  under 
similar  titles,  it  is  deemed  advisable  to  withhold  any  expression 
of  opinion  until  the  point  is  directly  presented. 

In  addition  to  this,  another  question  of  no  little  difficulty 
may  suggest  itself,  viz.,  whether  the  deed  to  Schoolcraft,  treat- 
ing it  as  a  confirmation,  would  inure  to  the  benefit  of  those  who 
liad  purchased  from  him,  or  whether  a  deed  direct  from  Sutter 
to  them  would  not  be  necessary. 

As  this  case  now  stands  before  the  court,  the  plaintiffs  can- 
not recover.  The  power  of  attorney  contains  no  authority  to 
sell  land;  the  deed  of  ratification  does  not  show  upon  its 
face  that  Sutter  knew  how  or  to  what  extent  the  authority  had 
been  exceeded,  and  this  fact  is  not  established  by  any  evidence 
whatever;  neither  was  Sutter  bound  to  take  notice  of  the 
recorded  conveyances  by  his  attorney:  1.  Because  many  of  these 
records  imported  no  notice;  and  2.  Because,  not  having  given 
authority  to  sell,  it  was  not  reasonable  to  suppose  his  agent 
would  transcend  that  authority. 

Judgment  reversed  and  cause  remanded. 

Tkbbt,  J.,  ooncorred.  

CoKaraucnov  or  Powxa  or  ATTOBKxr:  See  SUikibaek  ▼.  Bead,  02  Am. 
Dee.  64S,  note  662;  Matr  y,€fhfent29  Id.  600^  note  601,  where  other  oseee  are 
collected. 

Batitioatiok  by  FaDfOEPAL  TO  BS  BiMOZNa  MUST  BB  Madb  wivh  Full 
Rxowlbdob:  Dwridmm  v.  DaUaa,  8  CaL  244;  Dujpoid  ▼.  Werikma^  10  Id. 
367»  both  citing  the  principal  case;  ITAite  v.  DofMrnm^  63  Am.  Deo.  699;  Bry- 
ant T.  Ifoore,  45  Id.  96,  note  98;  Peimtf^inoaaa  Dd.  eU,  Oo.  v.  IkauMdf^,  29 
Id.  543;  McCanU  v.  Bee,  16  Id.  610. 

PowxB  or  Attobnkt  in  This  Gabb  came  again  before  the  oonrt  in  />• 
i?«Me  ▼.  MyJUlrow,  16  CaL  506;  in  Jimu  v.Morka,  47  Id.  242;  and  in  Wikoa> 
iM  V.  JfiSer,  49  Id.  193. 
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[7  Gautosbia,  215.] 

Commibsion  or  Pubuo  Administrator  Stands  in  Plaob  or  Lbttbbs  or 
Adminibtbation,  and  oonaeqaently  it  is  unneceeaary  to  ime  them  in 
order  to  gire  him  control  over  the  property  of  the  estates  which  come  te 
his  hands. 
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JcpoioDiT  AT  Oomiov  Law  was  vot  Eyidknob  in  an  aotkm  agidnst  the 

heir. 
PXTiTioH  TO  SkUi  Rxal  Estats  OF  IimsTATi  IB  8ujUTiTUTi»  Under  the 

Gftlif omU  syitem,  for  the  action  against  the  heir.    The  heir  moat  be  cited 

and  allowed  to  be  heard,  and  ia  not  concluded  by  prooeedingi  to  which 

he  was  not  a  party. 

PBO0BXDIir«  OH   PXTmOH   TO  SZLL  BXAL  ESXATB  OF  INTI8TATB  AMOUNTS 

SxMTLY  TO  Bb-ezajonatioh  of  the  claim  to  test  its  validity  as  against 
the  heir,  and  to  procure  or  prevent  a  decree  for  the  sale  of  the  land. 

GbIDITOR  of  EsTATB  of  IMTESTATB  mat,  UFOK  laSUB  JoilTBDi  HATB  Tbutr 

OF  HIS  Claim  Tbded  by  the  probate  Judge,  or  have  the  issue  certified 
for  trial  by  jury  to  the  district  court,  and  in  either  case  he  has  an  appeal 
to  the  court  d  last  resort 

Hm  MAT  DispuTS  Validitt  of  Claims  upon  which  a  petition  for  tiie  sale 
of  the  real  estate  of  a  decedent  is  based,  upon  an  application  to  sell  such 
real  estate  for  the  payment  of  debts,  altiiough  such  daims  may  have  been 
allowed  by  the  public  administrator  and  by  the  probate  Judge. 

All  Pbovisiovs  of  Gsnkbal  Pbobati  Law  not  Ivoohsibtsst  with  Thoss 

SPSGIALLT  RbLATIMG  to  PoWXBS  and  DuTDES  of  PuBUO  ADMOnSTBA- 

TOBs  are  aa  much  applicable  to  him  as  to  any  other  administrator. 

PuBUO  Admihistratob  has  Only  Such  Powxbs  aa  are  given  him  by  law. 

PuBUO  Abmotistbatob,  haying  Takbn  Official  Oath  and  Givsn  Ofii- 
oiAL  BoNP,  seems,  by  the  statute^  to  have  been  relieved  from  the  neces- 
sity d  giving  the  bond  and  taking  the  oath  required  of  other  administra- 
tori  in  each  particular  case. 

PuBUO  Adminibt&atob  is  Entitlbd  to  ADMDriBCBATiDir  UPON  All  EBXATn 
not  otherwise  administered. 

PuBUo  Adminibtbatob  must  Taxi  Immbdiatb  Possbbbion  of  Ebtatb  of 
any  person  dying  without  known  heirs,  without  any  prior  appointment 
of  the  probate  court,  bat  still  subject  to  its  direction  and  controL  Bat 
when  he  does  so^  he  holds  as  special  administrator,  and  must  afterwards 
have  a  judicial  grant  of  administration  to  him  in  each  particular  case  bo- 
fore  he  can  regularly  administer  upon  the  estate.  Li  reference  to  the  fact 
of  administration  in  each  particular  case,  he  must  show  a  grant  of  admin- 
istration, like  any  other  administrator. 

ADMINISTBATION  must  BB  GbANTBD  Dff  CoUNTT  of  WmOH  DaOKASBD  WAS 

Bbsident  at  the  time  of  his  death,  and  the  application  for  letters- must 
state  the  residence  of  the  deceased  at  the  time  of  his  death;  but  if  the 
petition  describes  the  deceased  as  ^  late  a  resident "  of  the  county,  it  is 
suffident. 

Wbbbb  Sxatutb  Rbquibbs  NoncB  of  Timb  anp  Placb  of  Hbabino,  Ap- 
?UGATiON  for  letters  of  administration  to  state  **the  name  of  the  deceased, 
the  name  of  the  applicant,  and  the  term  of  the  court  at  which  the  appli- 
cation will  be  heard,"  an  entry  in  the  minutes  of  the  court  that  "on  due 
proof  of  posting  notice  of  the  time  and  place  of  hearing  having  beea 
made,"  etc.,  is  not  a  compliance  with  the  statute^  and  ia  not,  therefora. 
condnaive  evidence  of  the  foot  of  such  notice. 

tetinoN  fob  Lrtbbs  of  Administbation  must  Allbgb  Dbatb  of  Db' 
OBDBNT,  and  that  he  was,  at  the  time  of  his  death,  a  reaident  of  the 
county  in  which  the  letters  are  applied  for,  and  these  allegations  must 
also  be  true  in  point  of  fact.    If  both  these  facta  do  not  exist*  the  pro- 


Jan.  1857.]      Beckett  v.  Selover.  239 

oeedingi  will  be  utterly  void,  and  not  merely  voidable;  and  the  decJaoa 
of  the  probate  ooart  upon  these  juriadiotional  iaote  U  not  oondndye  npoD 
any  one  not  aotnally  before  the  ooort. 
Fbofxb  NonoB  of  Apfuoatiok  fob  Lkrebs  of  ADmnsnuTiov  nun  bi 
Qrrms  to  faring  the  parties  before  the  ooort  in  order  to  give  it  Jnriadio- 

tU)ll« 
OmBSZOH  VO  I88UB  LiTRBB  OF  AdMIXIBIKATIOK  TO  Pdbuo  ADKOnBrnUL" 

ton  ie  not  fatal  where  the  ooort  made  a  regular  order  that  letters  shoold 
IsBoe  to  him,  no  oath  or  bond  being  required  of  him  as  a  oondition  preoe> 
dent  to  their  issoance. 

Both  Bxal  ahs  Fbhsonal  Ebxatb  of  tsTESiATm  Vwm  or  Hub,  nnder 
Odif omia  system,  sobjeot  to  the  lien  of  the  administrator  for  the  pay- 
ment of  debts  and  the  expenses  of  administration,  and  with  the  right  in 
the  administrator  of  present  possession. 

Fbbsbbtation  of  Claim  to  ADMiNisrBAToii  is  Commbmobmbiit  of  Sun, 
and  is  soffident,  under  the  Califomia  statute,  to  stop  the  innning  of  the 
statute  of  limitations. 

Afpbal  from  the  probate  court  of  the  coontj  of  San  Franckco. 
A.  A^  Seloyer,  on  the  seventeenth  of  September,  1855,  presented 
to  the  probate  court  of  the  county  of  San  Francisco  a  petition 
setting  forth,  among  other  things,  that  one  James  Beckett,  at 
the  time  of  his  death,  and  immediately  previons  thereto,  a  resi- 
dent of  the  county  of  San  Francisco,  died  at  the  city  of  Sacra- 
mento, on  or  about  the  tenth  of  June,  1854,  intestate,  leaving  a 
large  estate;  that  the  petitioner  has  no  knowledge  or  informa- 
tion as  to  who  are  the  heirs  of  said  deceased,  but  is  informed 
and  believes  that  he  is  without  known  heirs,  and  that  the  ad- 
ministrator of  said  estate  is  also  without  knowledge  as  to  who 
are  the  rightful  heirs  of  said  estate;  that  the  personal  proj)- 
erty  of  the  intestate  is  insufficient  to  pay  the  debts  of  the  estate, 
and  that  he  died  seised  of  a  large  amount  of  real  estate  in  the 
county  of  San  Francisco;  that  one  Samuel  Flower  is  the  public 
administrator  for  said  county,  and  was  such  when  Beckett  died, 
and  that  he  has  taken  possession  of  the  estate  and  entered  upon 
its  administration;  that  on  the  thirtieth  of  October,  1854,  admin- 
istration of  the  estate  was  duly  granted  to  said  Flower,  and  that 
he  is,  so  far  as  known  to  this  petitioner,  the  sole  legal  repre- 
sentative of  said  Beckett,  deceased;  that  on  the  seventh  of  June, 
1855,  one  Gregory  Yale  recovered  judgment  in  the  district  court 
against  said  Flower  as  administrator,  and  that  the  petitioner 
is  now  the  sole  owner  of  this  judgment;  that  one  Henry  H. 
Byrne  duly  presented  his  claim  to  said  Flower,  administrator, 
which  was  allowed  by  him  on  the  fourth  day  of  December,  1854, 
and  on  the  same  day  approved  by  the  probate  judge,  which  claim 
has  been  assigned  to  the  petitioner.    The  petition  then  exhibits 
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the  indebtednesB  and  schedules  of  the  property  of  the  estate,  tpbI 
and  personal,  and  prays  for  an  order  directing  all  persons  to 
appear  before  the  court  to  show  cause  why  an  order  should  not 
be  made  requiring  the  administrator  to  sell  so  much  of  the  roal 
estate  of  the  deceased  as  shall  be  necessaiy  to  pay  the  debts  of 
the  deceased.  The  probate  court,  upon  this  petition,  made  an 
order  that  all  persons  interested  appear  before  it  on  the  twenty- 
second  of  October,  1855,  to  show  cause  why  the  order  prayed 
for  should  not  be  made,  and  directing  that  the  order  should  be 
published  for  four  weeks.  On  the  return  day  of  the  order  one 
Sarah  O.  Beckett  appeared  as  the  widow  of  said  deceased,  and 
filed  an  opposition  to  the  petition  of  Seloyer;  and  on  the  twenty- 
ninth  of  October,  1855,  Charles  Gallagher  was  appointed  by  the 
probate  court  the  guardian  of  James  J.  Beckett,  a  minor,  who 
for  the  purposes  of  this  suit  was  admitted  to  be  the  heir  of  said 
Beckett,  deceased,  and  on  the  eighth  of  November,  1855,  said 
Gallagher,  as  guardian  of  said  James  J.  Beckett,  filed  an  oppo- 
sition to  Selover's  petition.  The  widow's  opposition  denied  that 
Flower  ever  was  the  legal  administrator  of  said  estate,  asserted 
that  Selover,  as  the  assignee  of  Yale  and  Byrne,  had  no  right  to 
present  the  claims  for  payment,  and  that  the  claim  of  Byrne  was 
barred  by  the  statute  of  limitations.  The  opposition  of  the  heir 
contained  various  objections  of  law  and  fact.  It  denied  all  the 
averments  of  the  petition,  and  claimed  that  Bryne's  demand  was 
barred  by  the  statute  of  limitations.  When  the  cause  came  on 
for  hearing  counsel  for  the  widow  and  heir  moved  to  dismifls 
the  petition,  and  the  motion  being  denied,  asked  that  the  gen- 
eral issues  created  by  their  oppositions  be  certified  to  the  dis- 
trict court  for  trial,  which  was  also  denied  by  the  court.  The 
testimony  introduced  by  the  petitioner  proved  that  James 
Beckett  died  at  Sacramento  on  the  tenth  of  October,  1854;  that 
Flower  was  then  public  administrator  of  San  Francisco  county; 
that  on  the  sixteenth  of  October,  1854,  the  court  issued  special 
letters  of  administration  to  said  Flower,  under  which  he  took 
charge  of  the  estate;  that  on  the  same  day  the  court  appointed 
a  day  for  hearing  the  application  of  Flower  for  letters;  that  on 
the  thirtieth  of  October,  1854,  letters  of  administration  were 
granted  to  the  said  Flower.  It  further  appeared  that  Flower 
never  took  any  oath  as  the  administrator  of  the  estate  of  Beckett, 
nor  gave  any  bond  as  such,  except  his  general  oath  and  bond  as 
public  administrator;  nor  did  he  take  any  general  letters  of  ad- 
ministration on  said  estate  under  the  seal  of  the  court  on  the 
grant  of  administration  to  him.     The  testimony  also  showed 
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tliat  {he  personal  properfy  of  fhe  estate  ivas  insnficient  to  paj 
the  admovledged  clauns  against  the  estate.  That  the  claims 
of  Yale  and  Bzyne  had  been  assigned  to  the  petitioner,  who  was 
now  the  owner  of  the  same.  Counsel  for  the  widow  and  heir 
offered  to  proye:  1.  That  the  estate  was  not  indebted  to  Yale 
or  Byrne,  as  alleged;  2.  That  the  personal  estate  was  sufficient 
to  pay  all  just  debts  of  the  estate;  8.  That  it  was  inexpedient 
to  sell  the  real  estate;  4.  That  the  deceased  was  not  a  resident 
of  the  cooniy  of  San  Francisco  at  the  time  of  his  death;  6.  That 
the  claim  of  Byrne,  or  a  part  thereof,  was  barred  by  the  stat- 
ute of  limitations.  The  court  rejected  the  testimony.  The 
cou3:t  thereupon  granted  the  prayer  of  Selover's  petition,  and 
ordered  the  eale  of  the  real  estate  of  the  deceased,  and  the  con* 
testants,  Sarah  O.  Beckett  and  J.  J.  Beckett,  appealed 

Janes,  Doyte,  Barber,  and  Boyd,  for  S.  O.  Beckett 

Eugene  Gaaaerly,  for  J.  J.  Beckett. 

Edge  and  WUson,  for  the  respondent. 

By  Court,  Hstdknfsldt,  J.  1.  From  the  framework  of  our 
various  acts  concerning  estates  and  public  administrators,  it 
must  be  deduced  that  the  commission  of  the  public  adminis- 
trator, as  a  public  officer,  stands  in  the  place  of  letters  of  ad- 
ministration, and  that  consequently  it  is  unnecessary  to  issue 
them,  in  order  to  give  him  control  over  the  properly  of  the 
estates  which  come  to  his  hands. 

2.  The  question  which  arises  upon  the  next  error  assigned, 
which  I  will  consider,  is  whether,  after  the  allowance  of  a  claim, 
by  the  administrator  and  probate  judge,  afterwards,  upon  an 
application  to  sell  the  real  estate  to  pay  debts,  the  heir  can 
dispute  the  validiiy  of  the  claims  allowed. 

It  is  said,  against  this  proposition,  that  the  allowanoe  by  the 
probate  judge  is  a  judicial  act,  and  gives  the  claims  the  force  of 
a  judgment.  This  may  not  be  denied,  and  yet  a  judgment  is  of 
no  force,  except  as  between  parties  and  privies.  This  being  the 
general  rule,  a  forHori  it  should  be  applied  in  cases  like  this. 
For  after  the  allowance  Of  the  claim  by  the  administrator,  the 
allowance  by  the  judge  is  ex  parte,  for  there  is  no  one  to  con- 
test. 

A  judgment  at  common  law  was  no  evidence  in  an  action 
against  the  heir,  and  I  apprehend  that  the  petition  to  sell  the 
i*eal  estate  of  an  intestate  is  the  substitute  under  our  system  for 
the  action  against  the  heir.    The  latter  is  required  to  be  cited. 

Am.  DscVozm  LXVm— Id 
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and  allowed  to  be  heard,  and  it  would  be  singnlar  if  he  waa 
concluded  by  proceedings  to  which  he  was  no  party.  A  statute 
will  not  be  construed  so  as  to  make  its  important  provisions,  to 
secure  the  rights  of  a  party.  Tain  and  illusoxy. 

It  is  insisted  that  our  system  is  different  from  the  English, 
because  it  allows  the  administrator  to  take  possession  of  the  real 
estate  as  well  as  the  personal.  This,  howeyer,  is  only  that  he 
may  receiye  the  rents  and  profits  until  the  administration  is  con- 
eluded;  the  law  does  not  make  the  real  estate  descend  to  him  as 
in  the  case  of  personalty.  By  the  common  law,  the  real  estate 
is  the  heir'Sy  the  personal  estate  the  administrator's^  and  this  rule 
is  not  altered  with  us,  except  so  far  as  regards  the  temporary 
custody  of  the  realty;  the  inheritance  is  not  effected.  True,  the 
administrator  may  sell  it,  but  this  can  only  be  by  suit  against 
the  heir,  as  I  have  already  indicated,  by  the  proceedings  in  the 
probate  court,  and  under  its  decree. 

It  is  again  argued  that  a  claim  thus  allowed  has  only  judicial 
standing  in  the  probate  court,  because  it  is  beyond  contest;  that 
when  contested,  the  suit  must  be  brought  in  the  district  court, 
which  cannot  be  done  until  disapproved  by  the  administrator, 
or  judge;  and  hence  the  result  is  deduced  that  the  probate  judge 
must  stop  with  the  determination  that  the  approval  is  no  evi- 
dence of  indebtedness  against  the  heir,  and  must  refuse  to 
enter  an  order  of  sale  because  the  heir  objects.  The  argument 
is  faulty  in  supposing  that  no  order  of  sale  can  be  entered 
because  the  heir  objects.  It  is  not  simply  an  objection  to  the 
sale  which  the  heir  institutes,  it  is  an  objection  to  the  validity 
of  the  daim;  it  is  upon  that  that  he  has  a  right  to  be  heard,  and 
that,  of  course,  must  be  determined.  It  amounts  simply  to  a 
re-examination  of  the  claim,  to  test  its  validity  as  against  the 
heir,  and  to  produce  or  prevent  a  decree  for  the  sale  of  the  land. 
If  the  daim  is  not  valid,  then,  of  course,  the  land  ought  not  to 
be  sold. 

Nor  is  the  creditor  defident  in  any  remedies  which  may  be 
necessary  for  the  establishment  of  his  rights.  If  issue  is  joined 
upon  the  truth  of  his  daim,  he  may  have  it  tried  by  the  probate 
judge,  or  certified  for  trial  by  jury  to  the  district  court;  and  in 
either  case  he  would  have  an  appeal  to  the  tribunal  of  last  resort, 
and  if  successful  in  establishing  the  validity  of  his  demand,  the 
order  of  sale  would  be  made,  and  be  paid  in  the  due  course  of 
administration. 

This  view  also  disposes  of  the  objection  that  the  statute  of 
limitations  may  produce  a  bar  between  the  time  of  the  approval 
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of  the  daim  and  the  contest  with  the  heir.  It  does  not  lose  its 
efGBot  as  a  judgment  against  the  administrator,  and  would  not  be 
barred  unless  time  enough  has  run  to  bar  a  judgment. 

Our  conclusion  is  that  the  probate  court  erred  in  refusing  to 
allow  the  heir  to  contest  these  claims,  and  therefore  the  decree 
is  reTersed  and  the  cause  remanded. 

Mdbbay,  0.  J.,  and  Txbbt,  J.j  concurred. 

Petition  for  rehearing  haying  been  granted,  Burhxtt,  J.,  at 
the  present  term,  delivered  the  opinion  of  the  court. 

By  Court,  Bubmxtt,  J.  This  cause  was  aigued  and  decided 
at  the  last  October  term  of  this  court,  and  the  judgment  of  the 
probate  court  of  the  counly  of  San  Francisco  reversed.  A  peti- 
tion for  a  rehearing  was  filed  by  defendant's  counsel,  and  the 
rehearing  ordered  at  this  term  of  the  court.  The  case  was 
again  argued  and  again  submitted. 

The  great  importance  of  this  case  as  involTing  the  more 
prominent  features  of  our  probate  system,  and  the  industry  of 
counsel  in  citing  numerous- authorities  on  both  sides  of  the 
question,  impose  upon  the  court  a  greater  amount  of  labor  than 
is  usually  necessary.  While  it  will  be  impracticable  to  notice  all 
the  authorities  cited  by  counsel,  and  all  the  questions  raised  by 
the  record,  it  will  be  proper  to  examine  somewhat  in  detail  the 
principal  points  arising  in  the  case. 

The  first  question  is  this,  Was  Flower  administrator  upon 
this  estate? 

It  is  insisted  that  he  was  administrator,  upon  two  grounds: 
1.  As  public  administrator  by  virtue  of  his  office;  and  2.  By 
reason  of  the  grant  to  him  of  administration  by  the  probate 
court. 

The  first  ground  inTolves  the  rights  and  powers  of  public  ad- 
ministrators, and  will  require  some  examination.  In  consider- 
ing this  point,  it  would  seem  safe  to  assume  that  aU  the  provisions 
relating  to  the  powers  and  duties  of  the  public  administrator 
and  inconsisteniwith  the  general  probate  law  are  special  provis- 
ions, and  must  be  given  their  full  force,  leaving  all  the  other 
provisions  of  the  general  probate  system  as  much  applicable  to 
him  as  to  any  other  administrator.  That  he  has  official  powers, 
and  is  an  officer  of  the  law,  is  plain  from  these  special  provis* 
ions.  But  it  is  equally  dear  that  he  has  only  such  powers  as 
are  given  him  by  law.  The  public  administrator  is  required  to 
give  bond  and  take  the  official  oath;  and  it  would  seem  to  have 
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been  the  intention  of  the  statute  to  dispense  mth  the  bond  and 
oath  required  of  other  administrators  in  each  particular  case. 

But  the  question  arises  whether  administration  must  be 
granted  to  the  public  administrator  by  the  probate  court  upon 
each  particular  estate.  This  question  is  one  of  more  difficulty; 
and  to  ascertain  the  intention  of  the  statute,  it  is  necessary  to 
construe  all  of  its  proTisions  together,  so  as  to  give  force  and 
effect  to  all,  if  possible.  By  the  provisions  of  the  fifty-second 
section,  the  public  administrator  is  entitled  to  the  grant  of  ad- 
ministration when  there  are  no  next  of  kin;  and  by  section 
64,  the  provisions  of  which  are  general,  he  would  be  equally 
entitled  to  administration,  although  there  were  persons  pre- 
ferred before  him,  upon  their  failure  to  apply;  and  putting  all 
these  provisions  together,  it  would  seem  clear  that  he  is  entitled 
to  administration  upon  all  estates  not  otherwise  administered. 

The  provisions  of  the  fourteenth  chapter  are  somewhat  am- 
biguous, and  the  meaning  obscure.  By  section  304,  when  a 
Btranger,  or  person  without  known  heirs,  dies  in  the  house  or 
on  the  premises  of  another  person,  such  person  shall  give  no- 
tice to  the  public  administrator;  and  by  section  805,  he  shall 
make  an  inventory  of  such  estate,  according  to  the  law  pre* 
scribing  the  duties  of  administration,  subject  to  the  control 
and  direction  of  the  probate  court.  In  terms,  the  provisions 
are  limited  to  cases  where  a  stranger  dies  in  the  house  or  on 
the  premises  of  another.  The  intention,  however,  would  seem 
to  be  that  the  public  administrator  should  at  once  take  posses- 
sion of  the  estate  of  all  persons  dying  without  known  heirs; 
for  the  reason  that  in  such  cases,  there  being  no  one  interested 
to  take  care  of  the  estate,  there  would  be  danger  of  immediate 
loss;  and  after  taking  such  possession,  he  must  proceed  under 
the  general  law  and  the  other  provisions  of  that  chapter.  The 
effect  is  to  give  him  temporary  possession  of  the  property,  leav- 
ing him  to  obtain  regular  administration  from  tlie  probate 
court.  This  view  is  sustained  by  the  eighty-eighth  section, 
which  has  reference  to  special  administration,  and  by  which  the 
court  is  authorized  to  "  direct  the  public  administrator  to  take 
charge  of  the  estate."  The  phrase  ''take  charge  of  the  estate'' 
is  qualified  by  the  scope  of  the  section,  and  only  means  to  give 
the  public  administrator  the  same  powers  over  the  particular 
estate  as  he  would  have  over  the  class  of  estates  referred  to  in 
the  fourteenth  chapter.  And  the  fact  that  this  eighty-eighth 
section  refers  to  the  public  administrator  in  connection  with  a 
special  administrator,  and  authorizes  the  court  to  order  him  to 
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take  charge  of  such  estate,  is  strong  oonlirmatory  eyidenoe  that 
the  provisions  of  the  fourteenth  chapter  refer  mainly  to  the 
dutiee  of  the  pablio  administiator  before  the  regnlar  giant  of 
administration  to  him. 

The  tme  result  would  then  seem  to  be  this:  under  the  four 
teenth  chapter,  the  public  administrator  is  authorized  at  once  to 
take  possession  of  a  certain  class  of  estates  without  any  prior 
appointment  of  the  probate  court,  but  stUl  subject  to  its  direc- 
tion and  control;  and  under  the  piOTisions  of  the  eighty-eighth 
section,  he  may  be  required  to  take  charge  of  other  estates  in  the 
same  way;  but  in  both  cases  he  holds  as  special  administrator, 
•nd  equally  subject  to  the  direction  of  the  court  The  appoint* 
ment  under  the  eighty-eighth  section  is  without  notice,  and  the 
public  administrator  takes  possession  without  notice;  and  the 
reasons  for  one  are  substantially  the  same  as  for  the  other.  By 
examining  the  proTisions  of  the  fourteenth  chapter,  prescribing 
specially  what  the  public  administrator  must  do,  and  excluding 
from  consideration  those  provisions  which  refer  to  the  general 
act,  .it  will  be  seen  what  a  strong  resemblance  there  is,  substan- 
tially, between  these  special  provisions  and  those  of  the  ninety- 
second  and  other  sections  relating  to  a  special  administrator 
appointed  by  the  court.  They  both  have  the  power  to  sue,  to 
take  possession  and  care  of  the  assets,  and,  upon  the  granting  of 
administration  to  another,  they  are  equally  required  to  deliver 
the  estate  to  him,  while  neither  of  them  can  pay  the  debts  due 
from  the  estate. 

The  fifty-second  section  provides  that  '*  administration  shall 
be  granted  "  in  a  certain  order,  and  among  the  persons  entitled 
is  the  public  administrator;  and  this  refers  to  regular  adminis- 
tration. Administration  is  then  granted  by  the  probate  court 
to  the  public  administrator  upon  the  failure  of  the  next  of  Idn. 
Is,  then,  the  granting  of  this  regular  administration  a  judicial 
act?  If  so,  then  the  court  must  decide  the  facts  and  the  law 
which  entitle  the  public  administrator  to  the  grant  of  adminis- 
tration as  well  as  the  facts  and  law  in  other  cases.  Whether 
the  public  administrator  has  the  right  to  administer  upon  the 
particular  estate  must  be  decided  by  some  one,  and  that  tribunal 
must  be  the  probate  court.  That  court  must  decide  the  juris- 
dictional facts  which  must  exist  in  all  cases. 

In  reference,  then,  to  the  right  of  the  public  administrator  to 
take  immediate  possession  of  any  particular  estate  which  he  de« 
cides  comes  within  the  three  hundred  and  fourth  and  three  hun- 
dred and  fifth  sections,  it  would  seem  to  be  in  virtue  of  his  office; 
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and  in  case  he  errs,  and  takes  possession  of  a  particular  estate 
upon  which  he  cannot  administer  regularly,  then  he  must  dellTer 
over  the  assets  to  the  regular  administrator,  under  the  three  hun- 
dred and  sixth  section,  and  when  regular  administration  is  granted 
to  him,  and  afterwards  it  shall  be  discovered  that  another  per- 
son is  entitled  to  administration,  then,  under  the  three  hundred 
and  eleventh  section,  the  court,  at  any  time,  may  order  the  de- 
livery of  the  assets  to  the  person  entitled. 

The  public  administrator  is  not  entitled  to  administer  upon 
every  estate,  nor  even  upon  the  majority  of  estates,  and  there 
must  be  a  judicial  grant  of  administration  to  him  in  each  par- 
ticular case,  and  his  commission,  therefore,  cannot  prove  that 
he  is  the  regular  administrator  upon  the  particular  estate;  nor 
can  the  law  intend  that  in  each  case  where  his  authority  is  called 
in  question  he  shall  be  compelled  to  prove,  by  independent  tes- 
timony, the  particular  facts  which  entitle  him  to  administration 
in  the  particular  case.  In  reference  to  the  fact  of  administra- 
tion in  each  particular  case,  he  must  show  a  grant  of  adminis- 
tration like  any  other  administrator.  And  it  is  no  objection  to 
this  view  that  the  public  administrator  is  required  to  perform 
some  additional  functions  after  regular  administration  granted 
to  him,  and  which  other  administrators  are  not  required  to  do. 
By  the  three  hundred  and  twelfth  section  he  is  required  to  ren- 
der a  yearly  account  to  the  county  auditor;  and  by  the  second 
section  of  the  act  of  May  18, 1853,  Comp.  L.  849,  he  is  required 
to  settle  with  the  county  clerk  on  the  first  Mond  ly  of  each  month. 
The  reason  of  these  provisions  is  this:  the  state  is  entitled  to 
the  estates  of  deceased  persons  dying  intestate  without  heirs, 
after  the  payment  of  debts;  and  it  is  upon  that  class  of  estatet 
which  escheat  to  the  state  that  the  public  administrator  is  enti- 
tled to  a  grant  of  administration  from  the  probate  court.  And 
by  the  second  section  of  the  amendatory  act  of  1855,  he  is 
required,  after  final  settlement,  to  pay  to  the  county  treasurer, 
who  is  required  to  pay  into  the  state  treasury. 

The  second  ground  upon  which  defendants  insist  Flower  was 
administrator,  namely,  the  grant  of  administration  by  the  probate 
court,  involved  the  solution  of  several  very  important  points. 

The  application  for  letters  of  administration  must  be  in  writ- 
ing, signed  by  the  applicant,  and  must  state  the  facts  essential 
to  give  the  court  jurisdiction  of  the  case.  The  jurisdictiona) 
facts  in  this  case  were  the  death  and  residence  of  the  deceased. 
The  words  of  the  statute  are,  that  "administration  shall  be 
granted,  first,  in  the  county  of  which  the  deceased  was  a 
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%i  or  immediately  preyious  to  his  death,  in  whatever  place  hia 
death  may  have  happened/'  etc.  The  other  cases  mentioned  in 
the  second  and  third  divisions  refer  to  non-residents  of  the  state. 
The  meaning  of  this  provision  is  that  administration  must  be 
granted  in  the  coonly  of  which  the  deceased  was  a  resident  at 
the  time  of  his  death;  and  the  words  **  or  immediately  previons 
to "  mnst  be  considered  as  mere  surplusage.  A  man  cannos 
reside  at  two  places  at  the  same  time,  and  unless  the  intention 
was  to  allow  two  administrations  to  be  gmnted,  the  statute  must 
reoeive  the  construction  given. 

Flower,  in  his  petition,  described  the  deceased  as  **  late  a  resi- 
dent of  San  Francisco  connfy/'  and  it  was  objected  that  this 
was  not  sufficient,  as  it  did  not  follow  the  words  of  the  statute. 
But  this  objection  would  not  seem  to  be  fatal.  There  is  no  pro- 
vision of  the  statute  requiring  the  veiy  words  of  the  law  to  be 
used,  as  no  precise  form  of  petition  is  given.  In  such  cases, 
though  always  safe  to  follow  the  words  of  the  statute  literally, 
it  is  not  absolutely  neoessaxy,  but  equivalent  words  will  answer. 
And  from  the  authorities  cited  by  defendant's  counsel,  the  term 
"  late"  would  seem  to  be  full  as  strong  as  the  words  of  the  stat* 
ute.  In  the  connection  in  which  it  is  found,  the  evident  mean- 
ing is  that  the  deceased  was  last  a  resident  of  San  Francisco 
county. 

In  the  case  of  Fisk  v.  Narvd,  9  Tex.  13  [68  Am.  Dec.  128], 
it  was  held  that  the  words  **penderde  Ute*'  were  substantially  the 
same  as  the  words  **pro  tent.** — ^the  words  of  the  statute. 

The  next  objection  is  that  the  probate  court  did  not  acquire 
jurisdiction  of  the  parties  by  giving  the  notice  required  by  the 
statute.  The  statute  requires  "  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  one  of  which  shall  be  at  the 
place  where  the  court  is  held.''  The  affidavit  of  Lyons  stated 
he  had  posted  the  notices  in  three  ''  different  places."  The 
sizfy-third  section  provides  that  "  an  entry  in  the  minutes  of  the 
court,  that  proof  was  made  that  notice  had  been  given  accord- 
ing to  law,  shall  be  conclusive  evidence  of  the  fact  of  such 
notice."  The  entry  in  the  minutes  was  that  "  on  due  proof  of 
posting  notice  of  the  time  and  place  of  hearing  having  been 
made,"  etc.  This  entry  would  not  seem  to  be  a  compliance  with 
the  statute;  it  is  not  in  the  language  of  the  statute,  nor  is  it  sub- 
stantially the  same  in  meaning.  It  is  confined  to  "due  proof 
of  posting  notice  of  the  time  and  place  of  hearing,"  when  the 
statute  required  the  notices  to  state  the  ''  name  of  the  deceased, 
the  name  of  the  applicant,  and  the  term  of  the  court  at  which 
ibe  application  will  be  heard." 


248  Beckett  v.  Seloyeb.  [CaL 

It  is  also  objected  that  while  the  probate  court  made  a  proper 
order  directing  letters  of  administration  to  issue  to  Flower, 
the  clerk  never  issued  them,  and  that  consequentlj  Flower 
never  had  any  right  to  act. 

In  answer  to  these  objections,  the  counsel  for  defendant  in- 
sists, among  other  things,  that  "  the  allegations  in  the  petition 
gave  the  court  jurisdiction,  and  it  makes  no  difference  whether 
the  &ct8  be  true,  as  alleged,  or  not;  the  fact  of  residence  is  a 
jurisdictional  fact  in  pais,  and  the  court  necessarily  passes 
upon  and  adjudicates  such  facts,  and  its  decision,  right  or 
wrong,  is  conclusive  in  a  collateral  proceeding/' 

This  position  is  certainly  broad,  and  stated  in  strong  and 
clear  language.  The  authorities  referred  to,  so  far  as  accessi- 
ble, have  been  examined,  and  a  portion  of  them  would  seem  to 
support  the  position  taken.  The  principal  cases,  and  those 
most  to  the  point,  are  those  of  Orignon's  Lessee  v.  Astor,  2  How. 
888,  and  Leonard  v.  Leonard,  14  Pick.  283. 

In  the  case  from  Howard,  the  language  of  the  court,  mors 
than  the  facts  of  that  particular  case,  would  go  to  support  the 
ground  taken  by  counsel.  In  that  case  it  is  substantially 
assumed  that  the  allegations  in  the  petition  give  jurisdiction, 
and  **  if  the  petitioner  presents  such  a  case  in  his  petition  that  on 
a  demurrer  the  court  would  render  judgment  in  his  favor,  it  is 
an  undoubted  case  of  jurisdiction;  that  any  movement  of  a  court 
is  necessarily  the  exercise  of  jurisdiction."  In  this  case  the 
legality  of  a  sale  of  land,  made  by  an  administrator  under  an 
order  of  court,  was  brought  in  question  in  a  suit  by  the  heirs 
against  the  purchaser  to  recover  the  land.  The  first  section  of 
the  law  of  Michigan,  passed  in  1818,  authorized  the  supreme 
judicial  court,  or  the  county  court,  to  order  the  sale  upon  the 
application  of  the  administrator,  and  without  any  notice  to  par* 
ties  interested.  In  this  vital  respect  the  case  difibrs  essentiaUy 
from  the  case  before  this  court. 

In  the  case  of  Leonard  v.  Leonard,  14  Pick.  283,  the  plaintiff 
had  been  declared  non  compos  mentis  by  the  probate  court,  and  a 
guardian  appointed.  After  the  appointment  of  the  guardian, 
the  plaintifif  transacted  some  business,  and  the  validity  of  that 
transaction  was  called  in  question.  The  defendant  offered  to 
prove  that  plaintiff  was  of  sound  mind  at  the  time  of  the  trans- 
action, llie  court  held  that  the  probate  court  had  jurisdiction — 
had  decided  that  point — and  that  its  decision  could  not  be  calleo 
in  question  except  by  proceedings  in  that  court. 

This  case  would  certainly  seem,  at  first  view,  a  strong  author 
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ify  in  support  of  the  position  taken.  The  facts  that  gaTe  the 
probate  court  jurisdiction  of  the  case  and  person  were  the  state- 
ments made  to  the  court,  and  the  residence  of  the  alleged 
lunatic  in  West  Springfield.  The  question  whether  the  plain- 
tiff was  a  lunatic  was,  therefore^  not  a  question  of  jurisdiction; 
it  was  not  proposed  to  show  that  the  jurisdictional  facts  did  not 
exist,  but  that  the  court  erred  in  its  judgment,  after  gaining 
full  jurisdiction  of  the  case.  But  whateyer  may  be  the  prin- 
ajle  decided  in  that  case,  the  current  of  authority  of  that  state 
is  against  the  position  of  the  defendant's  connseL 

In  the  case  of  Schneider  t.  ifc  Jhrfand,  2  N.  Y.  469,  the  learned 
judge  reriewB  the  cases  of  MsPhenon  t.  Owdif^  11  Seig.  &  B. 
429  [14  Am.  Dec.  642],  and  Grignon*9  Leeaee  ▼.  Arior^  2  How. 
819;  and  distinguishes  them  from  the  case  before  the  court, 
and  from  the  case  of  Bloom  t.  Burdick,  1  Hill  (N.  Y.),  180  [87 
Am.  Dec.  299].  The  latter  case,  which  is  a  leading  case  in 
New  York,  and  was  decided  by  Judge  Bronson,  was  an  action 
of  ejectment,  and  invoWed  the  Tslidiiy  of  a  surrogate's  sale  of 
real  estate.  In  that  case  it  was  held  that ''  though  the  sur- 
rogate by  presentation  and  account  acquired  jurisdiction  of  the 
subject-matter,  he  did  not  aver  the  persons  to  be  affected,  and 
the  latter  is  as  essential  to  the  validity  of  the  sale  as  the 
former,"  and  that  **  no  one  can  be  condemned  or  divested  of 
his  rights  until  he  has  had  an  opportunity,  in  some  form,  of 
being  heard;  as  by  serving  process,  publishing  notice,  appoint- 
ing a  guardian,  etc.,  and  if  judgment  be  rendered  against  him 
before  that  is  done  the  proceeding  will  be  utterly  void."  It  was 
also  held  that  the  surrogate's  court  was  one  of  inferior  juris- 
diction, and  a  party  seeking  to  maintain  title  under  its  proceed- 
ings must  show  afiBrmatively  that  it  had  jurisdiction.  In  the 
ease  of  Schneider  v.  McFarlaind^  2  N.  Y.  459,  the  doctrine  of  the 
case  of  Bloom  v.  Burdick,  supra^  is  expressly  affirmed.  The 
learned  judge  says:  **  If,  however,  the  adjudication  in  other  states 
to  which  rtf  erence  has  been  made  conflicts  with  that  of  Bloom 
V.  Burdick,  which  is  not  the  case,  we  should,  notwithstanding, 
adhere  to  that  decision.  Public  policy  demands  that  the  safe- 
guards which  the  legislature  has  provided  for  the  protection  of 
the  helpless  against  negligence,  oppression,  and  fraud  should 
be  maintained."  In  the  case  of  Hclyoke  v.  Haskins,  5  Pick.  20 
1 16  Am.  Dec.  872],  which  was  a  writ  of  right,  wherein  the  du- 
mandant  claimed  title  to  certain  lands,  it  was  held  that  the 
administrator's  sale  was  void.  Justice  Wild,  in  delivering  the 
opiiiion  of  the  court,  said:  **  The  principal  points  made  in  this 
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were  BetUed,  and  we  think  righUy  setUed,  in  the  case  of 
OvM»  T.  Haskins^  9  Mass.  643.  On  the  same  fitots  now  diBcloeed 
it  was  decided  that  the  domicile  of  Silence  and  Sarah  Elliott, 
at  the  time  of  their  decease,  was  in  the  town  of  Natick,  in  the 
oonnty  of  Middlesex;  that  the  power  of  granting  administration 
of  their  estates  appertained  exdusiyely  to  the  judge  of  probate 
of  that  county,  and  consequently  that  the  grant  of  administra- 
tion by  the  judge  of  probate  for  the  county  of  Suffolk,  and  the 
subsequent  proceedings  thereon,  were  merely  Yoid,  that  the  pro- 
ceedings and  judgment  of  a  court  not  having  jurisdiction  of  the 
subject-matter  depending  are  coram  non  jvdice  and  Toid,  is  a 
position  too  well  established  to  be  controverted/' 

And  this  seems  to  be  the  doctrine  settled  by  the  cunent  of 
decisions  in  New  York,  Massachusetts,  Maryland,  Indiana,  lUi- 
nois,  and  Mississippi.  The  decision  in  Pennsylvania,  McPher' 
mm  V.  Ounliff,  11  Serg.  &  B.,  428,  480  [14  Am.  Dec.  642],  arose 
under  a  peculiar  statute  of  1764,  and  is  not  opposed  to  the  view 
we  have  taken.  But  in  the  case  of  Msssinger  v.  JTtn/ner,  4  Binn. 
97,  the  doctrine  is  sustained  in  a  case  where  the  statute  required 
the  parties  to  be  brought  in.    So  in  Texas. 

The  preponderance  of  authority  would  seem  to  be  clearly 
•gainst  the  position  of  defendant's  counsel.  No  case,  it  ia 
thought,  can  be  found  where  administration  was  granted  by  a 
probate  court  of  the  wrong  county,  however  regular  may  have 
been  the  proceedings,  and  those  proceedings  sustained  any- 
where, even  when  collaterally  called  in  question. 

Tlie  reason  upon  which  this  doctrine  rests  would  seem  to  be 
ample.  It  is  the  object  of  the  law  that  administration  should 
never  be  granted  until  the  death  of  the  person,  and  then  only  one 
administration  within  the  state.  The  law  is  compelled  to  adopt 
some  rule  for  determining  when  this  grant  shall  be  made;  and  ae 
the  deceased  could  not  have  been  a  resident  of  two  or  more 
counties  at  the  same  time,  the  law  makes  his  residence,  at  the  time 
of  his  death,  the  test  by  which  to  determine  the  place  where 
the  grant  should  be  made.  These  two  facts  must  be  alleged  in 
the  petition,  and  they  must  also  be  true  in  point  of  fact;  and 
when  they  do  not  both  exist  in  point  of  fact  the  proceedinge 
are  utterly  void,  and  not  voidable;  and  the  decision  of  the  pro- 
bate court  upon  these  jurisdictional  facts  is  not  conclusive  upon 
any  one  not  actually  before  the  court,  because  the  court  can 
compel  no  one  to  appear  before  it.  The  heirs  and  creditors  are 
bound  to  know  when  and  where  the  deceased  died;  and  they  are 
presumed  in  law  to  know  this,  as  they  are  the  parties  interested 
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10  tlie  ^tate.  When,  therefore,  the  death  has  ocourred,  and 
the  probate  court  of  the  proper  county  gives  proper  notice,  the 
heirs  and  creditors  are  bound  to  know  the  proceedings.  But 
parties  interested  are  not  bound  to  know  anything  of  the  pro- 
ceedings of  a  court  that  has  no  jurisdiction,  because  the  facts 
giving  jurisdiction  do  not  exist.  The  persons  interested  cannot 
be  required  to  watch  the  proceedings  of  all  the  probate  courts 
of  Che  state  at  all  times.  These  proceedings  are  summaiy  and 
special,  and  must  be  in  strict  conformiirf  with  the  law.  It  is 
apioehended  that  no  one  would  insbt  that  a  grant  of  adminis- 
tmtion  before  the  death  of  a  person,  however  regular,  could  be 
sustained  anywhere:  Pisk  t.  Narvd,  9  Tex.  13  [68  Am.  Dec. 
128].  '*  The  decision  of  the  probate  court,  that  the  man  was 
dead,  would  certainly  not  be  conduaire  against  him; "  and  the 
fact  of  residence  is  of  equal  importance  to  give  the  particular 
court  jurisdiction,  and  the  decision  of  one  i>oint  is  no  more  con- 
clusiyr.  than  the  decision  on  the  other. 

Thb*  our  statute  intended  not  only  that  the  jurisdictional  facts 
should  actually  exist,  but  that  proper  notice  should  then  be 
give^  to  bring  the  parties  before  the  court,  in  order  to  give  it 
jurisdiction^  would  seem  to  be  clear  from  its  own  language, 
wluch  is  exceedingly  simple  and  precise.  The  statute  prescribes 
what  facts  the  petition  and  notice  shall  contain,  and  the  manner 
of  giving  notice,  and  the  time;  and  then  in  the  sixty-third  sec- 
tion specifies  how  an  entry  may  be  made  in  the  minutiM,  so  as 
to  be  ''conclusive  evidence  of  the  fact  of  such  ilotice/'  The 
sixty-second  section  says:  "It  being  first  proved  that  notice 
had  been  given  according  to  law."  If  giving  notice  was  not 
necessary  to  give  the  court  jurisdiction,  then  this  partioularify 
would  not  have  been  observed. 

The  defendant,  however,  insists  that  sufficient  notice  was  in 
&ct  given;  but  conceding  there  was  an  informality  in  the 
affidavit  of  Lyons  and  the  entry  in  the  minutes,  these  defects 
were  cured  by  his  notice.  It  would  seem  competent  for  the 
eourt,  when  proper  testimony  was  in  &ct  given,  and  the  proof 
merely  defective,  to  receive  another  affidavit  of  Lyons,  and  file 
the  same  nunc  pro  ianc. 

If,  then,  the  decision  upon  the  jurisdictional  facts  can  be 
questioned  in  a  collateral  proceeding,  it  can  the  more  readily  be 
questioned  in  a  direct  suit  in  the  same  court  In  the  case  of 
MwMon  V.  Newmm^  9  Tex.  109,  the  appointment  of  a  gtiardian 
fay  the  chief  justice  of  any  other  county  than  that  of  the  minor's 
residence  was  held  to  be  absolutely  void;  and  it  was  also  de< 
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cided  that  the  court  had  jurisdiction  to  declare  null  and  void 
its  own  proceedings  in  a  case  in  which  it  had  no  jurisdiction  in 
the  first  instance;  and  in  the  case  of  Miller  y.  Miller^  10  Id.  832, 
it  was  held  that  when  the  proceedings  of  the  probate  court  were 
Toid  for  want  of  jurisdiction  the  limit  prescribed  within  which 
it  may  be  rerised  and  corrected  in  the  district  court  does  not 
apply. 

The  objection  that  no  letters  of  administration  were  granted 
does  not  seem  to  be  so  vital  as  to  render  roid  the  subsequent 
acts  of  Flower,  conceding  they  were  otherwise  valid.  It  would 
seem  that  the  statute  intended  that  the  public  administmtor 
should  procure  letters  in  each  particular  case.  There  is  nothing 
in  the  special  provisions  applicable  to  the  duties  of  public  admin- 
istrator which  renders  the  general  provisions  in  reference  to  let- 
ters inapplicable  to  him.  It  would  seem  clear  that  a  grant  of  ad- 
minstration  must  be  made  by  the  court  to  him  in  the  particular 
ease,  as  well  as  to  others,  and  therefore  the  letters  would  be 
equally  required.  But  as  the  court  made  a  regular  order  that 
letters  should  issue,  and  as  no  bond  or  oath  was  required  as  a 
condition  precedent,  the  omission  to  issue  the  letters  is  not 
fatal. 

The  next  question  is,  whether  the  heirs  of  Beckett  had  the 
right  to  go  behind  the  allowance  of  the  claims  by  the  adminis- 
trator and  the  approval  of  the  probate  judge,  and  require  proof 
of  the  original  indebtedness  t 

The  decision  of  this  question  will  turn  mainly  upon  the  char- 
acter of  our  peculiar  statutory  probate  system,  and  the  decisions 
of  the  state  of  Texas,  where  the  same  provisions  exist  relative  to 
the  mode  of  establishing  claims  against  the  estate.  The  com- 
mon law  differs  so  much  from  our  system  in  most  respects  that 
we  can  draw  but  few  analogies  from  it  in  illustration  of  this 
particular  question. 

At  common  law,  the  real  estate  of  the  intestate  vested  in  the 
heir,  and  the  personal  estate  in  the  administrator;  but  under 
our  system  the  true  theory  would  seem  to  be  that  both  the  real 
and  personal  estate  of  the  intestate  vest  in  the  heir,  subject  to 
the  lien  of  the  administrator  for  the  payment  of  debts  and  the 
expenses  of  administration,  and  with  the  right  in  the  adminis- 
tmtor of  present  possession.  This  lien  he  must  enforce  by  the 
judgment  of  the  court,  and  he  must  first  enforce  it  against  the 
personal  estate.  But  his  right  to  enforce  it  against  both  is 
equally  clear,  and  the  law  only  requires  the  sale  of  the  personal 
estate  in  the  first  place,  for  the  same  reason  that  it  is  so  directed 
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in  the  case  of  an  oxecntion  issaed  upon  a  judgment.  This  is 
the  case  in  the  state  of  Texas  by  statate,  which  is  only  declar- 
atoxy  of  the  legitimate  result  of  their  probate  system:  Hart 
"Dig.f  art.  1221;  and  this  would  seem  to  be  the  clear  result  of 
our  system. 

If  the  titleof  the  property  of  the  intestate  vested  in  the  admin- 
istrator, it  would  be  necessary  for  him,  in  the  case  of  real  estate, 
to  execute  conyeyances  to  the  heirs  after  final  settlement.  And 
it  is  no  objection  to  this  view,  that  under  these  probate  sales, 
when  properly  conducted,  the  title  of  the  purchaser  comes  from 
the  ancestor,  and  not  from  the  heir.  The  lien  of  the  adminis- 
trator is  created  by  the  act  of  the  ancestor  in  creating  a  debt, 
snd  is  paramount  to  the  right  of  the  heir.  The  heir  takes  by 
descent,  the  administrator  gets  his  lien  by  virtue  of  prior  con- 
tract. This  contingent  lien  erexy  man  creates  when  he  contracts 
a  debt,  and  upon  his  death  the  Uen  attaches  to  all  his  property. 
The  administrator  is  more  the  representative  of  the  creditors 
than  of  the  heirs.  In  all  suits  for  the  benefit  of  the  estate  he 
represents  both  the  creditors  and  the  heirs;  and  in  proceedings 
to  sell  property,  he  is  not  the  sole  representative  of  the  estate, 
but  the  moving  party  in  behalf  of  creditors:  Schneider  v.  Mo 
Hwland,  2  N.  Y.  462. 

It  is  insisted  by  defendant  that  the  allowance  of  a  claim  by 
the  administrator,  and  its  approval  by  th^  probate  judge,  has 
the  f  3rce  and  effect  of  a  judgment,  and  binds  the  heirs  so  that 
they  cannot  call  it  in  question  except  upon  the  ground  of  fraud. 
There  is  no  doubt  but  that  the  allowance  and  approval  of  the 
claim  is  a  quasi  judgment,  binding  as  between  the  actual  par- 
ties. **  The  approval  of  the  account,  after  it  has  been  admitted 
by  the  administrator,  is  a  judicial  act,  a  quasi  judgment,  and  so 
far  affects  the  rights  of  the  parties  as  to  prevent  any  further  in« 
vestigation  in  that  court:"  Neill  v.  Hodge,  5  Tex.  489.  It  is  also 
held  in  that  state  that  the  probate  court  cannot  try  any  contro- 
verted fact  as  to  the  indebtedness  or  the  amount:  Damcyr.  Stoiri' 
ney,  7  Id.  626-620.  These  positions  are  all  fully  sustained  by 
the  decisions  of  the  supreme  court  of  Texas:  Finley  v.  CaroQi^ 
en,  9  Id.  518  [60  Am.  Dec.  179]. 

But  it  is  well  settled  in  that  state  that  this  quasi  judgment  is 
not  conclusive  against  the  heir,  but  he  may  go  into  the  district 
court  and  institute  original  proceedings  to  set  it  aside.  In  the 
case  of  Mwyre  v.  EiUebrarU,  14  Tex.  812  [65  Am.  Dec.  118],  the 
claim  was  barred  by  the  statute  of  limitations,  and  the  heir 
sought  to  set  aside  the  aUowance,  pending  an  appeal  in  the  dis- 
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trict  conrt  from  an  order  of  sale  by  the  probate  court.  The 
Bupreme  court  decided  that,  as  the  probate  court  had  no  juris- 
diction to  review  its  own  decisiona,  the  district  court  could  not 
take  cognizance  of  such  a  question  on  appeal,  but  that  the  pro- 
ceedings should  be  commenced  in  the  district  court:  Id. ;  Jones 
7.  Underwood,  11  Id.  116. 

The  effect  of  this  quasi  judgment  is  to  prerent  any  rcTision 
of  its  own  judgments,  upon  the  ground,  that  controyerted  facts 
as  to  the  debt  or  its  amount  cannot  be  inquired  into  in  the  pro- 
bate court,  but  the  heir  is  required  to  go  to  the  district  court 
for  relief.  The  decisions  of  that  state  in  regard  to  the  mode  in 
which  the  heir  must  seek  relief  are  predicated  upon  their  judi- 
cial system  and  the  provisions  of  their  statutes.  By  the  con- 
stitution of  that  state  the  judicial  power  is  Tested  in  '*one 
supreme  court,  in  district  courts,  and  in  such  inferior  tribunals  as 
the  legislature  may  establish;"  and  "the  district  court  shall 
have  original  ^nd  appellate  jurisdiction  and  general  control  over 
the  said  inferior  tribunals,  and  original  jurisdiction  over  execu- 
tors and  administrators,  guardians,  and  minors,  under  such  reg- 
ulations as  may  be  prescribed  by  law:  Art.  4,  sec.  16.  When 
cases  are  appealed  to  the  district  court  from  the  probate  courts, 
the  trial  is  de  novo  upon  the  minutes:  Hart.  Dig.,  art.  718; 
Ibwnsend  v.  Munger,  9  Tex.  300.  There  is  no  provision'  of  the 
constitution  or  statute,  it  is  believed,  which  authorizes  the  mak- 
ing up  of  issues  in  the  probate  court  to  be  tried  in  the  district 
court 

If,  then,  the  position  of  the  defendant  be  conceded  for  the 
sake  of  the  argument,  that  this  quasi  judgment  could  not  be  re- 
vised by  the  probate  court,  even  on  the  application  of  the  heir 
who  had  never  been  actually  before  the  court,  what  would  be 
the  legitimate  result  under  our  i^stem?  This  court  held,  in  the 
case  of  SmUh  v.  Andrews,  6  Cal.  652,  decided  at  the  last  October 
term ,  that ' '  probate  courts  are  of  inferior  and  limited  jurisdiction , 
and  in  pleading  their  judgments  it  is  necessary  to  set  out  the  facta 
which  gave  jurisdiction."  This  court  has  decided  that  the  dis- 
trict courts  have  no  appellate  power  over  the  probate  courts,  and 
when  the  district  courts  txy  issues  sent  from  the  probate  court  the 
jurisdiction  exercised  is  original:  Heed  v.  McCormiok,  4  Id.  342. 
This  court  has  only  appellate  power,  and  cannot  hear  testimony. 
If,  then,  the  heir  wishes  to  contest  this  quasi  judgment,  when 
or  how  is  he  to  do  it  ?  He  can  appeal  to  this  court,  but  upon 
appeal  he  cannot  go  behind  the  quasi  judgment,  if  regular  on 
its  face.    It  is  not  perceived  how  he  can  obtain  any  relief  upon 
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41  daim  once  allowed*  except  as  to  enora  apparent  on  the 
record;  and  it  is  apprehended  that  no  sort  of  proceeding  would 
enable  him  ever  to  reach  the  alleged  fiiota  in  pais,  whether 
"  tme  or  not,**  **  right  or  wrong/'  if  the  position  of  the  defend* 
anf  s  connsel  be  correct. 

But  is  it  tmet  Has  our  intern  provided  no  remedy?  If 
not,  it  must  be  reiy  defective.  From  a  careful  consideration  of 
oar  whole  probate  system,  it  would  seem  clear  that  the  consti* 
tation  gave  the  disteict  court  jurisdiction  over  issaes  from  the 
probate  court  without  limit,  on  purpose  to  afford  all  parties  in* 
terested  a  cheap  and  simjde  mode  of  litigating  disputed  ques* 
tions.  It  would  seem  also  true  that  the  general  probate  law 
intended  to  provide  a  speedy  and  cheap  mode  of  settling  up 
estates,  while  at  the  same  time  the  rights  of  all  parties  inter- 
ested are  secured.  The  action  of  the  administrator  and  the 
probate  judge  will  practically  settle  the  great  majorily  of  cases; 
but  their  summary  and  eae  parie  action  will  not  be  conclusive 
upon  parties  who  have  not  had  the  means  of  contesting  it. 
After  he  has  allowed  claims  and  proposed  to  seU  property,  it  is 
then  that  the  heirs  are  called  in  to  see  what  he  has  done,  and 
to  contest  the  claims  allowed,  if  he  choose  to  do  so.  This  is 
giving  them  that  "  day  in  court"  without  which  no  man  can  be 
rightfully  deprived  of  his  property.  If  the  heirs  are  ever  per- 
mitted  to  contest  the  claims  allowed,  there  can  be  no  more  ap- 
propriate time  and  no  more  appropriate  mode  than  those  con* 
templated  by  the  law.  The  language  of  the  act  is  general,  and 
does  not  restrict  the  right  of  the  heir  to  any  particular  objec- 
tion, but  leaves  him  to  make  any  showing  tiiat  vrill  defeat  the 
sale,  in  whole  or  in  part;  and  one  of  the  best  objections  against 
the  sale  is  that  the  claims  are  unjust;  and  the  very  fact  that  the 
statute  has  made  such  careful  provision  for  bringing  in  the 
heirs  by  personal  service  upon  them,  shovrs  that  to  have  been 
the  true  intention  of  the  act. 

It  would  seem  that  this  view  is  supported  by  every  principle  of 
justice.  It  must  be  conceded  that  the  negligence,  favoritism, 
and  fraud  of  administrators  should  be  carefully  watched.  The 
administrator  has  no  interest  in  preserving  the  estate  for  the 
heir;  if  claims  are  improperly  allowed,  he  suffers  no  loss;  if  he 
permits  his  private  friendships  or  obligations  to  influence  him, 
his  property  is  not  affected,  and  the  check  upon  his  action  in 
allowing  claims  should  be  practical  and  efficient.  It  is  true,  the 
probate  judge  must  also  approve  the  allowance,  but  this  is  a 
very  weak  check,  because  the  judge  has  no  means  and  no  oppox^ 
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tunitj  to  know  the  facts  of  each  case.  If  tbe  allowance  is  v^go^ar 
on  its  face,  the  judge  seldom  looks  beyond,  and  not  always  even 
that  far. 

The  books  are  full  of  cases  showing  the  extreme  n^ligence 
of  administrators  and  probate  judges;  claims  hare  been  allowed 
and  approved,  which  were  barred  by  the  statute  of  limitations, 
and  this  was  apparent  upon  their  face,  and  yet  neither  the  ad- 
ministrator nor  the  probate  judge  had  discoYcred  the  fact  It 
is  peculiarly  the  duty  of  the  probate  courts  to  protect  the  rights 
of  the  helpless  and  innocent.  The  infant  heirs  have  usually  no 
one  to  speak  for  them — ^no  one  to  watch  the  administrator — and 
when  they  are  called  into  court  they  should  be  allowed  to  ques- 
tion the  justice  of  the  claims  approved.  These  claims  are  often 
apparency  of  a  vexy  doubtful  character  and  need  examination, 
and  it  is  no  hardship  on  the  creditor;  he  has  not  been  put  to 
the  expense  of  a  regular  suit,  and  if  he  is  required  to  prove  his 
claim  in  a  regular  way,  he  cannot  complain  any  more  than  the 
creditor  whose  claim  was  not  allowed  by  the  administrator  in 
the  first  instance. 

As  to  the  question  raised  in  argument  in  regard  to  the  statute 
of  limitations,  it  is  unnecessary  to  make  any  express  decision; 
but  we  may  remark,  as  a  matter  of  opinion,  that  the  presenta- 
tion of  the  claim  to  the  administrator  is  the  commencement  of  a 
suit  upon  it,  and  is  sufficient  under  our  statute  to  stop  the  run- 
ning of  the  statute.  The  true  ground  upon  which  the  heirs  can 
question  the  allowance  and  approval  of  the  administrator  and 
judge  is,  that  they  are  by  our  system  only  brought  into  the  case 
at  a  certain  stage  of  it  upon  petition  and  notice.  The  previous 
acts  of  the  administrator  and  probate  judge  must  occur  before 
the  heirs  can  contest  the  claims,  and  on  proceedings  in  the  same 
case  as  much  as  the  subsequent  proceedings. 

It  is  unnecessary  to  decide  the  other  questions  raised  by  the 
record.  We  think  the  probate  court  erred  in  refusing  to  hear 
testimony  to  prove  that  the  deceased  was  not  a  resident  of  the 
county  of  San  Francisco,  and  also  in  not  permitting  the  heirs  to 
question  the  justice  of  the  claims  allowed. 

We  therefore  cannot  disturb  the  former  demmon  of  this  court 

TxBBV,  J.,  concurred. 

AoMiNiaTaATOB's  Saub  without  Nones  to  Hxm  is  Von>:  See  MiiekeU  ▼. 
Bowen,  05  Am.  Deo.  758,  note  760,  where  other  cases  are  ooUeoted. 

Ik  Unitkd  States,  Pxbsonal  Estatb  of  Intbstatb  Pasbss  to  bis 
Hsms,  subject  only  to  the  right  of  adminiBtration:  See  Ansley  v.  Baker^  65 
Am.  I>ea  136^  note  140,  where  other  cases  are  collected.    And  in  California 


Jan.  1857.]  Maeris  v.  Bicknbll.  257 

both  the  reftl  and  penonal  eetato  of  the  ancestor  Testa  in  the  heir  or  deriaee* 
■abject  to  the  right  of  poeseadon  of  the  ezeontor  or  administrator  for  the  pay- 
ment of  debto:  dpdegr^f  ▼.  Tra$h,  18  Cat  459;  JUeeia  ▼.  Hcihn^  20  Id.  628i 
&iaie  qf  Woodworth,  31  Id.  604;  Chapman  ▼.  IloUister,  42  Id.  463,  all  dting 
the  principal  case.  And  the  administrator  is  entitled  to  the  possession  of  the 
personal  estate  of  his  intestate  until  it  is  disposed  of  in  the  coarse  of  adminis* 
tration:  Johns  ▼.  Xoitmg,  29  Id.  511. 

Allowance  of  Claim  aoaiust  Ebtatb,  Efrot  of. — See  Jlloort  ▼.  Httl^ 
hrmU,  65  Am.  Dec  118,  note  121,  where  this  subject  is  discussed  at  length. 
In  California,  on  an  application  to  sell  real  estate  of  the  decedent  for  the  pay* 
ment  of  debta,  the  heir  may  dispute  the  Talidlty  of  the  chum  on  which  the 
petitioii  is  based,  although  it  has  been  allowed  by  the  executor  or  administra* 
tor  and  the  probate  judge:  EstaU  qf  Hidden,  23  CaL  363;  JSttaU  qf  Sekroeder, 
46  Id.  317;  JStUUe  qf  Crosby,  55  Id«  582,  aU  citing  the  principal  case. 

Pbobatx  Coubt  18  Court  of  Special  aud  LmmD  JuBisDicnoMt  See 
Orimaf9  EttaU  ▼.  Nwrit,  65  Am.  Deo.  545;  ClarU  v.  Perry,  63  Id.  82,  note 
83,  where  other  cases  are  collected.  But  not  so  in  California  subsequent  to 
the  act  of  1858  of  that  state:  Irvmi  ▼.  Saibtr,  18  CaL  505;  Tmonsend  v.  Oot' 
ifen,  19  Id.  206.     And  see  note  to  7Vicl«r  ▼.  Harris,  58  Am.  Dec.  503. 

To  SupposT  Admivistbation,  Two  JuRUDionoNAL  Facts  must  Bxibt: 
1.  The  death  of  the  party;  2.  His  residence  within  the  county  at  the  time  of 
his  death:  See  Moore  ▼.  PkUhriek,  52  Am.  Dec.  642;  Johnson  ▼.  Corpenntn^, 
44  Id.  106;  Bloom  t.  Burdiek,  37  Id.  290;  Hoffnes  ▼.  Meeks,  10  CaL  118,  cit- 
ing the  principal  case. 

Lbttbbs  of  Adminutbatioh  abb  Mxbblt  EnpnroB  of  AumoBnT  oon* 
ferred  upon  the  administrator,  and  their  issoanoe  need  not  be  shown  after 
proof  of  the  :^rant  of  administration:  See  StUmn  t.  BUioU,  39  Am.  Deo.  326; 
Hosey  ▼.  Brasher,  33  Id.  299,  note  30a 

PuBuo  ADimnaTBATOB  M08T  Obtaxv  Spbcul  Qbaft  of  ADMiimnu- 
nov  from  the  probate  court  before  he  can  undertake  the  duty  of  admlnistsr- 
faig  upon  £dj  particular  estate:  Rogers  ▼.  Hobarlein,  11  Oal.  128;  Mstaie  qf 
HaamUon,  34  Id.  468,  both  citing  the  principal  case. 

PBBnorrATioK  of  Claim  against  Bbtatb  Stops  Ruirimio  of  Statutb 
or  LmrcATioini:  Estate  of  Schroeder^  46  CaL  317,  citing  the  principal  cass^ 

Thb  PBDroiFAL  GASB  u  ciTBD  In  Abel  ▼.  Love,  17  OaL  238^  to  the  point 
that  the  words  "late  a  nsidsnt  of.**  etc,  in  a  petition  for  letteiB  of  admiBiai 
tPstioiPg  an  sofflolents 


r><:i»; 


V,  BlOKNELL. 


[7  CAlifcbsxa,  Ml.] 

ViwtaenxQ  Watkb  fbom  m  Natubal  CiiAjnrBL  iob  Pubfmm  of  Dbaiv* 
'aob  Simplt  is  not  such  an  appropriation  of  the  water  as  gives  to  tha 

psfson  so  diverting  it  a  prior  right  thereto,  as  against  others  who  wish 

to  appropriate  it  for  useful  purposes. 
Sbobt  to  Ubb  of  Watbb  Bblatbs  to  Datb  of  Gomm nroiMKifp  of  Wobb 

done  with  the  honaJSde  intention  of  appropriating  it  to  a  useful  porpoiSb 
Mmmm  Gbanob  ih  Usb  of  Watbb  fbom  Obb  Mivnio  LoQAnQH  to  Av* 

OVBBB  does  not  forfeit  the  appropriator's  prior  rights 

JUL  Dao.  Tm..  LlVUi— it 
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Suit  to  tiy  the  right  of  the  parties  to  the  water  flowing  in  the 
Kain  ravine,  Pkcer  county,  and  to  i)erpetiiall7  enjoin  the  de- 
fendants from  using  any  of  the  water  so  as  to  preyent  its  natu- 
ral flow  to  the  plaintiffs*  ditch.  In  1851  certain  parties,  under 
whom  the  plaintiffs  daimed,  out  a  ditch  from  the  Main  rsTine. 
In  1852  other  parties,  under  whom  the  defendants  daimed,  out 
two  ditches  from  the  same  rsTine,  and  above  the  ditch  of  the 
plaintiffs.  The  defendants  contended  that  the  ditch  out  by  the 
plaintiffs'  grantors  was  only  intended  and  used  as  a  drain  to 
carry  off  the  water  from  their  mining  claims,  and  not  to  supply 
water  for  mining  purposes;  and  that  before  the  plaintiflh 
applied  the  water  for.  that  purpose  the  defendants  had  con- 
structed their  ditches  and  used  the  water  for  mining  purposes. 
Upon  this  point  the  evidence  was  conflicting,  and  the  court 
below  instructed  the  jury  as  follows:  "That  if  they  believed 
from  the  evidence  that  the  Main  ravine  ditch  was  constructed 
prior  in  point  of  time  to  the  ditch  or  ditches  of  the  defendants, 
and  the  waters  of  the  ravine  diverted  thereby,  it  made  no  differ- 
ence what  the  original  intention  in  constructing  it  might  have 
been,  provided  the  use  was  not  abandoned  prior  to  the  time 
that  defendants'  rights  attached;  and  that  plaintiffs  did  not 
lose  their  rights  by  varying  the  use  from  the  original  objects  of 
the  owners."  There  was  a  verdict  and  judgment  for  the  plain- 
tiffs, and  the  defendants  appealed,  after  having  moved  for  a  new 
trial,  which  was  denied. 

Smith  and  Hardy ^  for  the  appellants. 

Hale  and  HiUyer^  for  the  respondents. 

By  Court,  Bubhxtt,  J.  Certain  instructions  were  offered  by 
defendants,  which  were  not  given  by  the  court,  but  as  no  ex- 
ception was  taken,  we  cannot  notice  the  action  of  the  court  in 
this  respect. 

The  first  question  that  arises,  and  which  is  the  most  import 
tant  one  in  this  case,  is  whether  diverting  the  water  from  its 
natural  channel  for  the  purpose  of  drainage  simply  is  such  an 
appropriation  of  that  element  as  to  give  the  party  a  right  as 
against  others  who  wish  to  appropriate  the  water  for  useful  pur- 
poses. 

In  the  case  of  KeUy  v.  NaJUma  WaJter  Co.^  6  Cal.  105,  this 
court  held  that  "  possession  or  actual  appropriation  must  be  the 
test  of  priority  in  all  claims  to  the  use  of  water,  whenever  such 
claims  are  not  dependent  upon  the  ownership  of  the  land  through 
iriiioh  the  water  flows." 
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From  this  deoimon,  it  follows  that  there  most  be  an  aetoal 
appropriation  y  and  it  would  seem  clear  that  soch  actoal  appro- 
priation must  be  for  some  useful  purpose  allowed  by  law.  In 
tact,  merely  turning  the  water  from  a  claim  with  the  intention  to 
dispense  with  its  use  is  no  actual  appropriation  at  all.  It  also 
follows,  from  the  same  decision,  that  until  such  actual  appro- 
priation there  can  exist  no  complete  right  to  the  use  of  thtt 
water,  for  the  party  may  nerer  carry  out  his  intention.  But  it 
was  also  held  in  that  case,  that  if  a  party  conunenced  flrsi  to 
construct  a  work  in  good  faith,  then  alttiough  his  power  d 
enjoyment  ^  <)nld  not  conmienoe  until  its  completion,  yet  the 
right,  as  against  others,  would  haTe  relation  to  the  time  of  com- 
mencement. 

From  these  principles,  it  would  seem  legitimately  to  follow 
that  if  the  ditch  of  plainti£b  was  cut  for  the  purposes  of  drainage 
rimply,  and  not  with  the  bonajlde  intention  of  appropriating 
the  water  thus  diTcrted  to  some  useful  object,  and  the  ditch  or 
ditches  of  defendants  were  commenced  first  in  good  faith  with 
the  intent  thus  to  appropriate  the  water,  and  before  any  actual 
appropriation  by  the  plaintiffs  or  their  grantors  for  mining  pur* 
posee,  then  the  defendants  gained  a  priority  oyer  the  grantors 
of  plaintiffii,  and  oyer  all  persons  holding  under  them. 

Unless  the  grantors  of  plaintifh  had  constructed  their  ditch 
with  the  intention  of  using  the  water  for  mining  or  other  useful 
purposes,  or  after  its  construction  they  had  actually  so  applied 
it,  tiie  defendants  could  not  know  that  they  ever  would  so  apply 
it  or  intended  to  so  apply  it  If,  at  the  time  plaintiffii'  ditch  was 
made,  such  intention  had  existed  and  been  arowed,  and  after- 
wards carried  out  in  good  fidth  within  a  reasonable  time,  con- 
sidering all  the  circumstances,  then  defendants  could  not,  by 
any  act  of  theirs,  rightfully  appropriate  any  water  in  the  rayiue, 
necessary  to  fill  the  ditch  of  plaintiffs  according  to  its  actual 
capacity  at  the  date  of  the  conmiencement  of  defendants*  ditch 
or  ditches. 

Wom  these  principles,  it  follows  that  the  mere  prior  construc- 
tion of  a  ditch,  and  diverting  the  waters  of  a  stream,  wiU  not 
giye  the  party  any  priority  orer  the  others.  There  must  be  an 
actual  appropriation,  or  intention  to  appropriate,  followed  by 
due  diligence. 

The  next  question  that  arises  in  this  case  is,  whether  a  party 
who  makes  a  prior  appropriation  of  water  can  change  the  place  of 
its  use  without  losing  that  priority,  as  against  those  whose  rights 
haye  attached  before  the  change.    This  question,  we  think,  can 
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admit  of  but  one  answer.  It  would  seem  clear  that  a  mere  change 
in  the  use  of  water  from  one  mining  locality  to  another,  by  the 
extension  of  the  ditch,  or  by  the  construction  of  branches  of  the 
same  ditch,  would  by  no  means  affect  the  prior  right  of  the 
party.  It  would  destroy  the  utility  of  such  works  were  any 
other  rule  adopted.  As  to  the  question  whether  a  party  can 
change  the  use  of  the  water  from  one  purpose  to  another  with- 
out affecting  his  prior  right,  we  express  no  opinion,  as  the  point 
does  not  arise  in  this  case. 

The  instruction  given  by  the  court  below  was  not  just  to  the 
defendants,  because,  from  its  terms,  it  did  not  place  the  claims 
of  the  parties  upon  the  proper  grounds,  nor  state  clearly  the 
distinctions  necessary  to  give  the  juxy  a  correct  idea  of  their 
duty,  under  the  eyidence  given  in  the  case.  For  this  reason, 
the  judgment  must  be  reversed,  and  the  oause  remanded  for 
further  proceedings. 

MuBBAT,  C.  J.,  concurred.  

DrvSBTIKO    WaTBB    from     its    KaTUSAL    OKAKHIL    VOB     PuBPUSS    Of 

Dbainaob  dmply  is  not  an  appropriation  of  the  water:  MtKiimeff  v.  Sfodth^ 
21  CaL  881,  dting  the  principal  case. 

MxRB  Cbakqb  nr  Uu  ov  Watkb  from  one  mining  locality  to  another 
does  not  affect  the  prior  right  of  the  appropriator:  Daw  ▼.  (7ale,  82  GbL  32; 
Woohnan  ▼.  Oarringer,  1  Mont.  643,  both  dting  the  prindpal  casei 

Right  ov  P&iob  ArPBOPBiATOB  ow  Wateb  Belatbb  Back  to  Com- 
MKiroBmNT  Of  Work  by  which  the  appropriation  is  eflfeoted:  Nevada  Co, 
Oe.  Co.  T.  Kidd,  37  CeL  312,  dting  the  prindpal  oasei  ParhB  t.  Zittam, 
pof^  p.  310^  and  note. 

Thb  PRiiroiPAL  gasb  AOAnr  oamb  bbfobb  thb  ooubt,  and  b  reported  in 
10  Oil  217,  onder  the  name  of  JTaritw  t.  BidmOL 


Chamberlain  v.  Bell. 

(7  CALorannA,  sn.] 
Rboobd  or  Which  Dxsoription  of  Land  Ck>NTBrBD  bt  Died  n  OmmD 
does  not  impart  constmctive  notice  to  a  sabsequant  puohaMr  In  gjM 
faith,  without  aotoal  notice  of  the  conveyanoe. 

LmBLIKBATION    IN    RiOORD    Of    DeU>,   HaDB  Aim    DbRD  18  BbOOBDU^ 

can  impart  notice  only  from  the  time  it  was  made,  and  can  in  no  way 
impair  or  defeat  a  title  previously  acquired. 
DanoN  Of  Rboutration  Act  is  to  Givr  OovsTBUonrB  Kotbob  of  the 
facts  that  appear  upon  the  face  of  the  reooid.    And  this  aol  is  to  he 
strictly  construed. 

AonoN  to  quiet  title  to  land.  Both  parties  claimed  under  one 
Boland  GMston.    In  1852  one  Clough,  attomej  of  QelBton« 
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ooiiT«jed  a  number  of  lots,  including  those  in  controTer^,  to 
BejnoldBy  the  defendant's  grantor.  The  deed  was  recorded  in 
the  pxoper  office,  but  in  the  record  the  nnmber  and  description 
of  these  lots  were,  by  mistake,  omitted.  Afterwards  Clough 
conTejTsd  the  lots  to  one  Fowler,  nnder  whom  the  plaintiff 
daims.  After  the  record  of  the  deed  to  Fowler,  Clough  pro- 
cured the  record  to  be  amended,  by  interlining  the  number  and 
description  of  the  omitted  lots.  The  plaintiff  purchased  in  good 
faith,  without  actual  notice  of  the  defendant's  title;  and  he  took 
possession  of  the  property,  which  he  continued  to  occupy  at  the 
time  of  the  commencement  of  this  action.  The  court  rendered 
judgment  in  faTor  of  the  plaintiff.  The  defendant  moyed  for  a 
new  trial,  which  being  denied,  he  appealed. 

JoKfh  W.  TFutorw,  for  the  appellant. 

Orw^oer  and  Bobinaon,  for  the  respondent. 

By  Court,  Tebbt,  J.  The  evident  design  of  the  registration 
act  was,  by  establishing  a  notice  equally  accessible  to  all,  to  pro- 
tect subsequent  boiiajide  purchasers.  The  doctrine  of  construe- 
tiTe  notice,  under  registration  laws,  has  always  been  regarded 
as  a  harsh  necessity,  and  the  statutes  which  create  it  have 
alv^ys  been  subjected  to  the  most  rigid  construction:  Call  v. 
Hastings,  3  Cal.  179.  So  far  as  the  lots  in  controversy  are 
afEwted,  the  deed  of  Reynolds  was  not  recorded  until  the  title 
of  plaintiff's  grantor  was  perfected;  and,  conceding  the  pro- 
priety of  the  interlineation,  it  could  only  impart  notice  from  the 
time  it  was  made,  and  could  in  no  way  impair  or  defeat  a  title 
previously  acquired.  Our  statute  provides  that  *'  every  con- 
veyance, certified  and  recorded  in  the  manner  prescribed  in  this 
act,  shall,  from  the  time  of  filing  the  same  with  the  recorder  for 
record,  impart  notice  to  all  persons  of  the  contents  thereof:"  See 
sec.  25,  p.  261. 

We  think  the  design  and  intention  of  this  act  was  to  givecon* 
structive  notice  of  the  facts  which  appeared  upon  the  face  of  the 
record,  and  that  it  could  not  operate  as  notice  of  such  portions 
of  the  deed  as,  through  mistake  or  carelessness,  are  not  entered 
of  record. 

In  this  view  we  are  sustained  by  decisions  of  various  states. 
In  Drost  v.  Beekman,  1  Johns.  Ch.  288,  a  mortgage  for  three 
thousand  dollars,  which  by  mistake  was  recorded  as  a  mortgage 
for  three  hundred  dollars,  was  held  valid  as  against  a  subsequent 
purchaser  only  for  three  hundred  dollars.  So  in  Sanger  v. 
Oraigue,  10  Yt.  666,  a  deed  for  the  east  half  of  a  certain  lot  was 
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erroneously  recorded  as  a  deed  to  the  west  half.    It  was  held 
inTalid  as  against  a  subsequent  bona  Jide  purchaser  of  the  eaai 
half.    See  also  Berfy.  ShiUee,  10  Ohio,  263. 
Judgment  affirmed  with  costs. 

IfmoukT,  C.  J.,  ooncuxred. 

BsooxD  Of  Dbkd  a  ovlt  Notiob  ow  What  Appxabs  oh  Faos  ov  DuDr 
See  Shepherd  ▼.  BurkhaUer,  68  Am.  Dee.  523,  note  528,  where  other  oaeee  are 
eoDfloted.  And  when  a  mistake  is  made  in  reoordlng  a  deed,  a  sahaeqaenft. 
puohaaer  has  the  right,  in  the  ahsenoe  of  actaal  notice  of  the  mistake^  to  vdj 
€B  the  reoords  as  showing  the  ezaot  faotst  Barnard  ▼.  Oaa^pau^  29  Midi.  164t 
Mthrki  ▼.  Gaugh,  63  Ind.  580,  both  dting  the  prinoipal  case.  The  principal' 
ease  b  also  dted  to  the  same  point  by  Jndge  Shafter  in  his  dissenting  opiniQn». 
la  Page  ▼•  Bogeret  SI  Od.  320. 
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MiNiNa  OoMPAKY  V.  Fbebcobt. 


[7  OAxavnoA,  aiT.] 

FiBfr  nr  PonnsioH  ov  MianNa  Claim  on  Public  Lakd  nr  OAuioBinA 
■ostsin  an  action  to  determine  the  adverse  title  of  a  party  ont  of 
don,  and  may  obtain  an  injunction  to  protect  the  property,  pending  Uie* 
litigation. 

fMTOMCfnOV  WILL  BS  ORAimn>  TO  EwnUHT  TB18PA8BXB  IBOM  BXMOTIVa 

QoLD-BKABivo  QaABXS  from  a  gold*mining  daim,  for  the  removal  of  the 
gold  is  emphatically  the  taking  away  of  the  entire  substance  of  the  estate^ 
sad  beddes,  there  is,  in  such  a  case,  no  mode  of  estimating  the  injury 
that  wiU  even  approach  to  snbstantial  accoiacy. 

T4KIF0  AWAT  MiNSBALB  ROM  Hiva  IB  TaaaPARAitTJi  IvjUBT,  and  the  state- 
ment of  sach  injory  is  sufficient,  in  a  complaint  for  an  injunction  to  re- 
strain such  taking  away,  and  the  allegation  of  insolveni^  is  not  neoessary 
In  such  a  case. 

AuaoATiofir  nr  Ck>icniAurT  that  DmorDAirT  Jubtiubb  wdmr  Anyxasa 
Claim  does  not  in  any  sense  prejudice  the  plaintiff's  right  to  an  injunc- 
tion to  restrain  the  defendant  from  taking  away  the  veiy  substance  cf 
the  estate. 

Owraa  07  MiNiKO  Claim  has  nr  P&aotioal  Bitbct  Good  Vasno)  Titli  to 
the  property,  and  is  to  be  treated  as  having  such  title  until  It  is  divested 
by  the  ezerdse  of  the  higher  right  of  the  superior  proprietor.  So  long  as- 
the  red  owner  permits  him,  asafavored  and  licensed  possessor,  to  occupy 
the  premises  and  extract  the  minerals,  be  has  the  right  to  rely  upon  tiie 
title  of  the  superior  under  whom  he  holds.  And  his  right  to  protect  the 
property  for  the  time  being  is  as  full  and  perfect  as  If  he  was  the  tenant 
el  the  superior  proprietor  for  years  or  for  life. 

AmAL  from  an  order  of  the  court  bdow  granting  an  injnno- 
tfam.  The  plamti£b  allege  that  thqr  are  the  owners  and  poeaea- 
iocs  of  certain  described  real  estate  and  veins  of  gold-bearing 
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quarts;  that  they  took  poweooion  of  fhem,  snd  ImTe  been  irork* 
ing  fhem,  and  ha^e  expended  upon  the  properly  upwaxde  of 
flight  hundred  thooaand  dollars;  that  the  defendants  claim  an 
interest  adTerse  to  the  plaintiffs,  but  that  the  defendants  have 
no  title;  that  the  title  to  the  minerals  in  the  soil  of  California  is 
in  the  state;  that  the  defendants  are  trespassing  upon  a  portion 
of  the  premises,  and  are  working  the  mineral  reins  therein,  and 
cvTOw  their  intention  to  take  possession  of  the  whole  of  the  prop- 
erty. The  plaintiffs  pray  that  the  adyerse  claim  of  the  defend- 
ants may  be  determined  by  the  oonrt,  and  for  an  injnnotion 
fM^Aing  fhe  litigation,  and  that  the  same  on  the  hearing  may  be 
made  perpetnaL 

Bobm$on,  BeaUy^  and  BcUm,  tot  the  appellants. 

Oook  and  Fmner,  and  Boaraem,  for  the  respondenta. 

By  Oonrt,  BuaniT,  J.  The  questions  arising  in  this  case  an 
of  the  greatest  importance,  and  may  be  stated  tiios: 

The  order  granting  the  injonction  was  made  upon  the  facts 
stated  in  the  complaint,  which  must  be  taken  as  true  for  the 
purpose  of  determining  the  points  raised  on  appeal. 

1.  Ocmaparty  in  possession  of  a  mining  claim  on  pablic  land 
within  this  state  sostain  a  snit  to  determine  the  adyerse  title 
of  a  parly  out  of  possession? 

2.  And  if  so,  can  the  plaintiff  obtain  an  injunction,  pending 
the  litigation,  to  prevent  the  remoral  of  the  minerals,  in  the 
■une  manner  as  if  he  were  the  true  owner  of  the  soil? 

In  reference  to  the  first  point,  the  two  hundred  and  fifty* 
fourth  section  of  the  practice  act  prorides  that  "  an  action  may 
be  brought  by  any  person  in  possession  of  real  property  against 
any  person  who  claims  an  estate  or  interest  therein  adTerse  to 
him,  for  the  purpose  of  determining  such  adyerse  daim,  estate, 
or  interest." 

The  language  of  this  section  is  general  and  comprehensiyes 
and  allows  any  person '' in  possession  "  to  bring  the  actionagainsi 
any  person  "  who  claims ''an  estate  or  *'  interest  "adyerse  to  him. 
The  only  title  theplaintiff  is  required  to  haye  is  that  which  flows 
prima  /aoie  from  possession.  It  has  been  repeatedly  decided 
by  this  court  that  possession  was  prima  facie  eyidence  of  tiUe: 
WinoM  y.  Okritty,  4  OaL  70,  04  [60  Am.  Dec.  697];  Casiro 
y.  CHttt  6  Id.  40.  This  proyision  of  the  statute  is  founded 
upon  evident  reasons  of  justice  and  policy,  and  is  more  espe- 
cially applicable  to  the  present  condition  of  the  country.  It  is 
evident  that  both  parties,  if  honest,  have  an  equal  interest  in 
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knowing  the  true  state  of  their  respective  claims  at  the  earliest 
practioahle  period,  and  each  party  has  his  appropriate  remedy 
provided  by  law.  The  party  out  of  possession  can  bring  his 
suit  to  obtain  possession  of  tiie  -projperty,  and  the  party  in  pos- 
session can  bring  his  action  to  determine  the  adverse  title.  The 
law,  by  giving  both  parties  the  right  to  sue,  affords  each  the 
power  of  protection  against  the  other,  and  thus  secures  a  speedy 
determination  of  the  doubt — ^the  end  intended  to  be  accom* 
plished  by  the  law  itself.  If  the  holder  of  the  adverse  claim, 
out  of  possession,  should  delay  bringing  his  suit,  the  party  in 
possession  can  force  him  to  produce  his  daim,  and  submit  it  to 
the  determination  of  the  proper  tribunal.  If  a  suit  be  necessary 
to  settle  the  dispute  at  all,  the  sooner  it  is  brought  the  better 
for  both  parties. 

But  the  beneficial  effects  of  this  provision  are  as  applicable  to 
mining  claims  as  to  any  other  cases.  The  value  of  these  claims, 
especially  of  those  containing  quartz  lodes,  is  immense,  and  the 
titles  often  conflicting.  To  work  these  quartz  mines  efficiently 
a  very  heavy  outlay  of  capital,  in  the  erection  of  machinery,  is 
required;  as  an  illustration,  it  is  stated,  in  the  complaint  in  this 
case,  that  more  than  eight  hundred  thousand  dollars  had  been 
expended  by  the  plaintiffs.  It  is,  then,  of  the  utmost  impor- 
tance that  parties  engaging  in  these  extensive  and  beneficial 
enterprises  should  have  some  means  of  determining  all  adverse 
claims  before  they  make  their  costly  improvements.  If  this 
right  is  not  extended  to  mining  claims,  then  this  most  impor- 
tant interest  of  the  state  is  without  adequate  protection,  and 
there  is  a  manifest  failure  of  justice. 

If,  then,  it  be  conceded  that  a  party  in  possession  of  a  min- 
ing claim  can  sustain  an  action  to  determine  an  adverse  out- 
standing claim,  can  he  not  obtain  an  injunction  to  protect  the 
proi>erty  pending  the  litigation  ?  Is  not  an  injunction  pendente 
lite  a  remedial  favorite  in  equity,  and  especially  so  when  asked 
by  a  party  in  the  actual  possession  of  a  mine  against  a  party  out 
of  possession? 

That  the  plaintiffs  could  obtain  this  injunction,  had  they  the 
title  in  fee-simple,  there  would  seem  to  be  no  doubt.  It  is  true 
that  courts  of  equity  were  once  reluctant  in  granting  an  injunc- 
tion to  prevent  a  mere  trespass.  At  first  the  remedy  was  con- 
fined to  cases  of  technical  waste,  when  privity  of  title  existed 
between  the  parties.  The  histoty  of  this  change  is  concisely 
stated  by  Lord  Eldon,  in  his  opinion  delivered  in  the  case  of 
Thomas  v.  Oakley,  18  Yes.  181.   "  Throughout  Lord  Hardwicke's 
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time,  and  down  to  that  of  Lord  Tburlow,  the  distinction 
between  waste  and  trespass  was  acknowledged,  and  I  haye  fre- 
quently alluded  to  the  case  upon  which  Lord  Thurlow  first 
hesitated:  A  person  haying  a  dose  demised  to  him  began  to  get 
coal  there,  but  continued  to  work  under  the  contiguous  dose 
belonging  to  another  person,  and  it  was  held  that  the  former, 
as  waste,  would  be  restrained;  but  as  to  the  close  not  de- 
mised to  him  it  was  a  mere  trespass,  and  the  court  did  not  in- 
terfere. But  I  take  it  that  Lord  Thurlow  changed  his  opinion 
upon  that,  holding  that  if  the  defendant  was  taking  the  sub- 
stanoe  of  the  inheritance  the  liberty  of  bringing  an  action  was 
not  all  the  relief  to  which,  in  equity,  he  was  entitled.  The  in- 
terference of  the  court  is  to  preyent  your  remoying  that  which 
is  his  estate.  Upon  that  prindple  Lord  Thurlow  granted  the 
injunction  as  to  both.  That  has  since  been  repeatedly  followed, 
and  whether  it  was  trespass  under  the  color  of  another's  right 
actually  existing  or  not.  If  this  protection  would  be  granted  in 
the  case  of  timber,  coal,  or  lead  ore,  why  is  it  not  equally  to  be 
applied  to  a  quarry?  The  comparatiye  yalue  cannot  be  con- 
sidered/' 

This  distinction  between  waste  and  trespass,  so  far  as  regards 
the  power  of  the  court  to  grant  an  injunction,  has  been  set 
aside,  and  "  it  is  now '  granted,' "  says  Mr.  Justice  Stoiy,  "  in  all 
cases  of  timber,  coals,  ores,  and  quarries,  when  the  parlj  is  a 
mere  trespasser,  or  when  he  exceeds  the  limited  rights  with 
which  he  is  clothed,  upon  the  ground  that  the  acts  are,  or  may 
be,  an  irreparable  damage  to  the  particular  spedes  of  property." 
The  same  hesitation  was  once  manifested  by  the  courts  in  re- 
straining the  publication  of  priyate  letters,  except  those  on  busi- 
ness. '*  Fortunately  for  public  as  well  as  priyate  peace  and 
morals,"  says  the  same  author,  "  the  learned  doubts  on  this  sub- 
ject haye  been  oyerruled,  and  it  is  now  held  that  there  is  no  dis- 
tinction between  private  letters  of  one  nature  and  private  letters 
of  another." 

In  reference  to  the  subject  of  injunctions,  the  same  writer, 
after  stating  that  they  '*  are  now  more  liberally  granted  than  in 
former  times,"  makes  these  practical  and  judidous  remarks: 
**  It  may  be  remarked,  in  concludon,  upon  the  subject  of  special 
injunctions,  that  courts  of  equity  constantly  decline  to  lay  down 
any  rule  which  shall  limit  their  power  and  discretion  as  to  the 
particular  cases  in  which  such  injunctions  shall  be  granted  or 
withhdd.  And  there  is  wisdom  in  this  course;  for  it  is  impossi- 
ble to  foresee  all  the  exigendes  of  sodely  which  may  require 
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fheir  aid  and  assistanoe  to  protect  rights  and  redvess  wxonga. 
The  jurisdiction  of  these  conria,  thus  operating  bj  way  of  spe- 
eial  injunction,  is  manifestly  indispensable  for  the  purpose  of 
social  justice  in  a  great  Tariely  of  oases,  and  therefore  should 
be  upheld  by  a  steady  confidence: "  2  Story's  Eq«  Jur.,  sees.  8689 
929,  918,  and  966  b. 

The  ground  upon  which  the  injunction  was  granted  in  these' 
cases  of  timber,  coals,  ores,  and  quarries,  was  that  the  tres« 
passer,  in  the  language  of  Lord  Eldon,  was  **  taking  away  the 
Teiy  substance  of  the  estate/*  If  a  pariy  enter  upon  the  prem- 
ises of  another,  and  occupy  them  for  the  purposes  of  husbandry, 
and  cultivate  them  in  a  proper  manner,  so  as  not  materially  to 
diminish  the  Talue,  when  they  shall  afterwards  come  into  the 
possession  of  the  rightful  owner,  the  courts  will  not  grantan  in« 
junction  to  restrain  the  pariy  in  possession,  pending  the  litiga- 
tion, for  this  would  be  of  no  benefit  to  the  owner,  and  might  be 
an  injury  to  both  parties.  But  when  the  alleged  trespasser  is 
taking  away  that  which  cannot  be  replaced,  and  which  consti- 
tutes the  substance  of  the  mine  itself,  so  as  to  diminish  its  value 
when  restored  to  the  owner,  it  constitutes  a  Texy  different  case. 

It  must  be  conceded  that  the  principles  of  these  cases  apply 
U>  gold  mines  as  well  as  to  others.  In  fact,  there  are  droum- 
stances  connected  with  gold  mines  that  render  the  remedy  by 
injunction  more  appropriate  than  to  other  mines.  The  only 
Talue  of  a  gold-mining  claim,  in  most  cases,  consists  in  the 
mineral.  For  timber,  for  cultivation,  and  for  other  purposes, 
they  are  generally  valueless.  If  a  party  remoyes  the  gold,  be 
remoTCs  all  that  is  of  any  value  in  the  estate  itself.  It  is  em- 
phatically taking  avray  the  entire  substance  of  the  estate.  An- 
other material  circumstance  is  the  impossibility  of  making  any 
certain  estimate  of  the  amount  of  injury  done.  In  the  case  of 
a  coal  mine,  or  stone  quany,  the  amount  remoyed  can  be  sub- 
stantially ascertained  by  admeasurement.  So  in  the  case  of 
timber  tirees,  their  size,  number,  and  value  can  be  substantiallj 
ascertained.  But  in  reference  to  gold  mines  this  is  not  the 
case.  There  is  no  mode  of  estimation  that  even  approaches  to 
substantial  accuracy,  and  hence  the  greater  necessity  for  pre- 
venting that  injury  which  you  cannot  estimate,  and  therefore 
cannot  compensate  adequately. 

In  the  case  of  Oates  t.  Teague  [not  reported],  October  term, 
1856,  this  court  held  that  the  mere  allegation  that  the  injniy 
was  irreparable  would  not,  in  itself,  be  sufficient,  but  the  com« 
plaint  must  show  how.    The  same  is  stated  as  the  rule  in  the 
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of  Amdung  t.  Seekamp,  9  Gill  &  J.  474.  This  is,  no  doabt» 
fhe  ooizeot  rule,  and  facts  most  be  stated  to  justify  the  condii- 
don  of  irreparable  injury.  But  in  the  cases  of  mines,  timber, 
and  quarries,  the  statement  of  the  injury  is  sufficient.  In  the 
nature  of  the  case,  all  the  party  could  well  state  as  matter  of 
fact  is  the  destruction  of  the  timber  in  the  one  case,  and  the 
taking  away  the  minerals  in  the  other.  Taking  away  the  min- 
erals is  itself  the  injury  that  is  irreparable,  because  it  is  taking 
away  the  substance  of  the  estate.  -  The  allegation  of  insolyenoy 
is  not  necessary  to  procure  the  injunction  in  these  cases.  The 
right  to  the  remedy  is  based  upon  the  nature  of  the  injury,  and 
not  upon  the  incapadfy  of  the  parly  to  respond  in  damages. 
And  in  reference  to  the  element  of  insolyency,  it  may  be  re- 
marked that  the  rule  established  under  a  system  which  per- 
mitted imprisonment  for  debt,  and  therefore  gaye  more  effidenoy 
to  the  remedy  at  law,  should  be  received  with  some  modifica- 
tions under  our  system.  The  reason  of  the  rule  being  modified, 
the  rule  itself  diould  receive  a  corresponding  qualification. 
And  in  practice  it  is  generally  difficult  to  prove  insolvency,  ex- 
cept after  the  return  of  an  officer  upon  execution.  To  rely 
upon  the  personal  responsibility  of  an  individual  for  compensi^ 
tion  for  serious  injuries  is  what  practical  men  would  hesitate  to 
do  when  they  can  avoid  it.  And  I  agree  with  Chancellor  John- 
son, in  the  case  of  Einsler  v.  Clark,  2  Hill  Ch.  618,  that  it  com- 
ports **  more  with  substantial  justice  to  both  parties  to  restrain 
the  trespass  than  to  leave  the  plaintiff  to  pursue  his  remedy  at 
law." 

The  complaint  in  this  case  alleges  that  the  defendants  com- 
mitted the  acts  charged  under  an  invalid  or  adverse  claim.  This 
statement,  under  the  WnglJBh  decisions,  at  one  time  would  have 
been  fatal  to  the  case.  But  the  rule  then  has  been  since 
changed.  In  the  case  of  SrnHh  v.  CaUyer,  8  Yes.  90,  Lord 
Mdon  said:  **  I  remember  when,  if  a  plaintiff  stated  that  a  de- 
fendant claimed  by  an  adverse  title,  he  stated  himself  out  of 
court."  Again,  in  the  case  of  Norway  v.  Bowe,  19  Id.  164,  the 
same  chancellor  said:  ''I recollect  hearing,  from  either  Lord 
Thurlow  or  Lord  Bathurst,  that  if  a  bill  contained  a  passage, 
which  is  frequently  inserted  now,  that  the  defendant  pretends 
the  plaintiff  is  not  entitled  to  the  estate,  he  stated  himself  out 
of  court." 

But  it  seems  to  be  the  general  rule  in  England,  that  if  the 
answer  positively  denies  the  exclusive  right  of  the  plaintiff,  then 
the  injunction  will  be  dissolved.    This  is  based  upon  the  prao- 
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tioe  of  not  permittiBg  affidavits  to  be  xead  to  oontzadict  the 
answer  as  to  the  question  of  title:  Smiih  t.  CaUyer^  supra; 
Warden  etc.  t.  ifomte,  9  Yes.  155.  In  reference  to  other  ques- 
tionSy  they  may  be  read.  As  the  denial  of  the  defendant  is 
under  oath,  and  the  plaintiff  is  not  allowed  to  contradict  the 
answer,  of  course  the  injunction  must  be  dissolved.  Still  this 
rule  is  not  inflexible:  Hanson  y.  Oardiner,  7  Id.  305,  and  notes. 
In  the  case  of  Livingston  v.  Livingston^  6  Johns.  Ch.  497  [10  Am. 
Dec.  858],  Chancellor  Kent  said:  "  This  case  is  analogous  to  a 
case  before  Lord  Camden,  referred  to  by  the  counsel  in  MDgg  t. 
Mogg^  Dickens,  670,  and  which  Lord  Thurlow  seemed  to  approve 
of.  It  was  when  a  defendant  claimed  the  right  of  estovers,  and 
under  that  right,  cut  down  timber;  there  was  a  claim  of  right, 
and  until  it  was  determined,  it  was  proper  to  stay  the  party 
from  doing  an  act  which,  if  it  turned  out  he  had  no  right  to  do, 
would  be  irreparable.  So,  also,  in  Hanson  v.  Gardiner ,  7  Yes. 
805,  the  injunction  was  granted  when  the  defendant  claimed 
common  of  pasture  and  estovers."  In  the  case  of  Amdung  v. 
Seekamp,  9  Gill  &  J.  468,  it  was  held  that  an  injunction  would 
not  be  granted  to  restrain  trespass  j)ending  the  proceedings  to 
try  the  right,  except  in  cases  of  irreparable  mischief,  or  to  pre- 
vent a  multiplicity  of  suits,  or  when  peculiar  circumstances 
imperatively  demanded  such  a  remedy.  The  same  rule  seems 
to  prevail  in  South  Carolina:  Kinsler  v.  Clark^  2  Hill.  Ch. 
618.  In  this  case.  Chancellor  Johnson  said:  "Injunctions  to 
restrain  trespass,  where  irreparable  mischief  would  be  effected 
before  a  trial  at  law  could  be  had,  are  now  regarded  with  more 
favor.'* 

It  is  not,  however,  necessary  in  this  case  to  lay  down  any  rule 
as  to  the  proper  course  to  be  taken  upon  the  coming  in  of  the 
answer  containing  a  positive  denial  of  the  plaintiff's  exclusive 
right.  There  is  no  distinction  between  the  effect  of  an  allega- 
tion in  the  complaint  that  the  acts  were  committed  under  pre- 
tense of  an  adverse  title,  and  the  sworn  statement  in  the  answer. 
A  man  may  pretend  to  daim  what  he  would  not  solemnly  set  up 
in  the  answer. 

The  all^^ation  in  the  complaint  that  the  defendants  justified 
under  an  adverse  daim  wiU  not  in  any  sense  prejudice  the  right 
to  the  injunction. 

Conceding  then,  for  the  sake  of  the  argument,  that  the  plain- 
ti£B9  have  shown  themselves  the  owners  of  the  premises  described 
in  the  complaint,  there  could  be  no  reasonable  doubt  as  to  their 
right  to  the  injunction.    The  case  comes  substantially  within 
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ihe  role  laid  down  by  Chancellor  Kent  in  Livingaion  t.  Living* 
ston^  supra,  that  "there  rnnst  be  something  particular  in  the 
case,  so  as  to  bring  the  injury  under  the  head  of  quieting  pos* 
session,  or  to  make  out  a  case  of  irreparable  mischief,  or  when 
the  Talne  of  the  inheritance  is  put  in  jeopardy."  The  particular 
drcmnstance  of  this  case  is,  that  the  injury  consists  in  remoy* 
ing  the  minerals  from  a  gold  mine,  thus  taking  away  the  yery 
substance  of  the  estate.  It  is  not,  if  the  complaint  be  true,  an 
ordinary  and  naked  trei^ass.  Another  circumstance  which 
ought  to  haTe  some  effect,  is  the  fact  that  the  action  is  farooght 
to  quiet  the  possession,  and  the  injunction  was  granted  "  peiw 
derUe  liu:' 

If  these  riews  be  corxeet,  it  then  becomes  important  to  inqnirs 
what  protection  the  law  glTcs  to  parties  holding  mining  daima 
upon  the  public  lands  within  this  state.  This  inquiry  will  in- 
Tolye  the  examination  of  the  Tarious  decisions  of  this  court  in 
reference  to  this  subject. 

In  the  case  of  JSScfo  t.  BtU,  8  Oal.  219,  this  court  decided 
that,  "  in  reference  to  the  ownership  of  public  lands,  the  United 
States  only  occupied  the  position  of  any  priTate  proprietor,  with 
the  exception  of  an  express  exemption  from  state  taxation.  The 
mines  of  gold  and  silver  on  the  public  lands  are  as  much  the 
property  of  this  state,  by  rirtne  of  her  soyereignty,  as  are  simi- 
lar mines  in  the  lands  of  private  citueens.  She  has,  therefore,  the 
sole  right  to  authorize  them  to  be  worked,  to  pass  laws  for  their 
regulation,  to  license  miners,  and  to  a£Bx  such  terms  and  condi- 
tions as  she  may  deem  proper  to  the  freedom  of  their  use."  The 
doctrines  of  this  case  are  expressly  affirmed  in  the  subsequent  case 
of  Stoaka  T.  Barrett,  6  Gal.  89.  In  the  case  of  McCUntack  y. 
Bryden,  Id.  97  [68  Am.  Dec.  87],  it  was  held  "  that  the  act  of 
April  18, 1850,  passed  for  the  better  regulation  of  the  mines  and 
the  goremment  of  foreign  miners,  seems  to  give,  by  necessary 
implication,  whaterer  right  the  state  might  haye  in  the  mineral 
in  the  soil,  and  the  right  to  mine  to  all  natiTe-bom  or  natural- 
ised citisens  ol  the  United  States  who  may  wish  to  toil  in  the 
gold  placers.''  The  six  hundred  and  twenty-first  section  of  the 
practice  act  would  seem  to  imply  the  same  right.  In  the  case 
of  Irwin  t.  PAiOtpt,  Id.  146  [68  Am.  Dec.  118],  Mr.  Justice 
Heydenfeldt,  in  deliyering  the  opinion  of  the  court,  uses  this 
language: 

"  Courts  are  bound  to  take  notice  of  the  political  and  social 
londition  of  the  country  which  they  judicially  rule.  In  this 
state  the  larger  part  of  the  territory  consists  of  mineral  lands. 
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of  both  goTemmentSy  taken  in  connection  with  the  histozy  and 
the  known  drcomstances  of  the  coiinti7»  the  condnsion  is  irre- 
sistible that  the  mines  are  occupied  and  worked  with  the  dear 
assent  and  encouragement  of  both  governments.  And  while  the 
terms  of  this  license,  and  the  relation  which  the  miner  sustains 
to  the  superior  proprietor,  may  not  be  expressly  laid  down,  and 
the  duration  of  the  estate  not  clearly  designated  by  any  positiye 
law,  and  we  may  not,  for  these  reasons,  be  able  to  give  any  exact 
definition  of  the  precise  nature  of  the  right,  yet  one  thing  is  well 
understood  and  indisputable,  they  are  there  by  the  clear  license 
of  both  goyemments,  and  haye  such  a  title  as  will  hardly  be 
divested,  even  by  the  act  of  the  superior  proprietor.  There  are 
equitable  circumstances  connected  with  these  mining  claims  that 
are  clearly  binding  upon  the  conscience  of  the  governmental 
proprietor,  that  this  court  must,  with  all  due  respect,  presume 
will  never  be  disregarded.  Bights  have  become  vested  in  vir- 
tue of  this  license  that  cannot  be  divested  without  a  violation 
of  the  principles  of  justice  and  reason:  Conger  v.  Weaver^  6 
Oal.  648  [66  Am.  Dec.  628].  . 

If  these  views  be  correct,  the  owner  of  a  mining  claim  has,  in 
practical  effect,  a  good  vested  titie  to  the  property,  and  should 
be  so  treated  until  his  title  is  divested  by  the  exerdse  of  the 
higher  right  of  the  superior  proprietor.  His  rights  and  reme- 
dies, in  the  mean  time,  are  not  trammeled  by  the  consideration 
that  the  higher  right  to  reclaim  the  property  exists  in  another, 
which  right  may  possibly,  but  will  not  probaUy,  be  exercised. 
His  right  to  protect  the  property  for  the  time  being,  under  the 
peculiar  circumstances  of  the  case,  is  as  full  and  perfect  as  if 
he  was  the  tenant  of  the  superior  proprietor  for  years  or  for 
life. 

If  a  parly  leases  from  another  a  tract  of  land  for  agrienltonl 
purposes,  upon  which  there  is  a  mine,  any  irreparable  injury 
to  the  mine  would  not  affect  his  estate,  but  the  injury  would  be 
to  the  estate  of  the  landlord,  and  the  remedy,  in  respect  to  that 
injury,  must  be  sought  by  the  latter.  But  where  the  lease  is  of 
a  mine,  the  case  is  entirely  different.  The  injury,  in  that  case, 
is  to  the  estate  of  the  tenant,  and  he  is  the  proper  party  to  sue. 

Of  the  right  of  the  tenant  to  sustain  an  injunction  pending  a 
suit  to  settle  the  titie  in  such  a  case,  there  would  seem  to  be  no 
doubt;  provided,  the  titie  of  his  landlord  itself  be  sufiScienL 
A  tenancy  is  but  a  smaller  estate,  carved  out  of  a  greater.  It 
is  shorter  in  duration,  but  equally  exclusive  while  it  lasts.  All 
the  rights  that  belong  to  the  larger  estate  are  incident  to  the 
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tenanoj  for  ihe  temiy  except  mich  as  are  xeaeryed.  from  the 
natnre  of  the  oaae,  or  bj  the  egpioes  terme  of  the  lease.  If, 
therefore^  the  estate  of  the  tenant  soffers  irreparable  injnzy, 
the  right  to  restrain  it  would  seem  to  be  as  clear  as  the  right  to 
sustain  ejectment  or  trespass,  under  proper  cirenmstanoes. 

And  in  reference  to  the  mining  claim,  onder  the  cirenmstanoes 
actually  existing  in  this  state,  the  injury  to  the  mine,  is,  to  all 
intents  and  purposes,  an  irreparable  injury  to  the  estate  of  the 
holder.  Unless  restrained,  the  intruder  may  take  away  not  only 
that  which  is  of  the  substance  of  the  existing  estate,  but  all 
that  is  of  any  value.  The  right  of  the  holder,  whaterer  you 
may  define  it  to  be,  is  practically  valuable,  if  protected  **  against 
all  the  world  but  the  true  owner."  It  would  seem  to  be  the 
duty  of  the  courts  to  give  this  protection. 

It  must  be  conceded  that  courts  should  exercise  due  discre- 
tion in  granting  injunctions  to  restrain  alleged  irreparable  mis- 
chiefs. Parties  are  sometimes  improperly  restrained  to  their 
serious  injury.  When  the  title  of  the  plaintiff  is  disputed  in 
the  answer,  the  court  should  be  still  more  cautious.  But  in  all 
cases  it  is  a  matter  of  sound  discretion.  It  may  be  proi>erly 
said,  however,  that  when  there  is  reasonable  ground  to  appre- 
hend the  commission  of  irreparable  mischief  pending  the  liti- 
gation, and  the  title  be  matter  of  doubt,  the  courts  should  re- 
strain both  the  parties  or  appoint  a  receiver,  under  proper 
drcumstanoes.  The  parly  restrained,  in  a  case  of  reasonable 
doubt,  has,  at  least,  these  advantages:  1.  The  property  is  left 
untouched  lor  the  time,  and  upon  the  termination  of  the  suit 
in  his  favor,  returns  to  him  unimpaired;  2.  He  has  not  only 
his  remedy  against  the  opposite  party,  but  also  against  his  sure* 
ties.  But  in  case  thepartyisnotrestrained,  and  the  suit  should 
terminate  adversely  to  him,  the  other  party  must  rely  solely  upon 
his  personal  responsibility.  It  is  true,  notwithstanding  all 
these  advantages,  he  may  suffer  very  seriously;  but  as  it  is  mat- 
ter of  doubt  who  has  ihe  right,  and  some  one  must  incur  the 
fisk  pending  the  litigation,  the  risk  would  be  less  on  his  than 
on  the  other  aide. 

Whether  the  right  to  the  minerals  in  the  soil  of  Oalif omia  be 
in  the  state  or  in  the  United  States  (and  in  reference  to  which  it 
is  unneoessaxy  to  express  any  opinion),  the  right  of  the  plain- 
tiffs to  the  injunction  would  be  equally  clear.  What  their  rights 
would  be  upon  the  coming  in  of  the  answer  does  not  arise  in 
this  case.  This  opinion  is  solely  predicated  upon  the  facts 
stated  in  the  complaint. 
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For  these  zeaaons,  I  think  the  order  granting  the  injunction 
was  correct,  and  that  the  judgment  ahould  be  affirmed. 

TnBr«  J.y  concurred. 

MuBBATy  0.  J.,  deliTered  a  difisenting  opinion. 


IiuruHcnov  to  B»nunr  Tbibpa8b,  whbv  OaAjrasni  See  Bmndeif  ▼.  OooJk» 
65AiiLl>eo.70,noee84;  Birdr.  WOmbigim^M.  M.R.€kk,ti  U.  79^  nol^ 
9i6^  where  othmr  oiSM  are  oolleotedL 

PLAnnnrr'B  BieiiT  to  Iv joxonov  n  vor  Fbuudioid  bt  Axx.bqatiov  Ib 
his  oomplaint  that  the  defendant  Jnatifles  under  adverae  daim:  2Voliiiitfi< 
Wmter  Oo.  t.  Okapmam^  8  GaL  897»  dting  the  prindpal  oaae. 

Wnaa  Luumr  n  in  ns  Hatobb  TB»iPJkaAitT.«,  no  allegation  of  iniol- 
TCDoy  b  neoeemy  in  appUoatJoo  for  injnaetlon:  Mwt  t.  MqmML^  82  GaL 
005,  dting  the  prind|Md  oaae.  An  injunction  may  be  had  to  reatrain  a  tree* 
paaeer  from  taUng  gold-bearing  earth  from  a  mine:  Wtatoer  ▼.  (hnger^  10  Id. 
S88|  Loekwood  ▼.  lAmqford^  66  Mo.  78»  both  dting  the  prindpal  caae. 

Pabtt  nr  FoasBnov  cm  Mnmro  Claim  mat  SirarAiB  Aoxnur  to  deter- 
aiine  title  of  a  penon  who  elaama  an  advene  eatate  or  intereat  in  it:  UughtB 
▼.  Devtta,  23  OaL  A06;  PtoUbv.  PaeyU  Q.  A8.  M.  Oi>.»86Id.  34.  both  dting 
the  prindfMd  oaae.  And  nnder  the  California  atatnte  a  plaintiff  need  not  do* 
lay  nntil  hia  poawerion  of  lend  is  diatorbed,  bat  may  bring  hla  action  to  quiet 
title  againat  a  portyont  of  poeseinon  who  daima  an  eatate  or  intereat  advenN 
to  hims  OwriHi  ▼.  SnUer^  15  Id.  263,  alao  dting  the  prindpal  oaae. 

BiOBT  TO  Mnra  ob  Public  LAHDe:  See  MeOlhUoA  t.  Bryden^  63  Am. 
Deo.  87t  note  01,  where  this  aabjeot  is  diaoneied  at  length.  The  owner  ol  a 
mining  olaim  haa  a  good  veated  titie  to  the  property  nntil  diTeated  by  the  ez- 
ondse  of  the  higher  right  of  the  government,  and  may  protect  hia  property 
therein  aa  folly  aa  if  he  were  the  tenant  of  the  saperior  proprietor  for  yean 
or  for  life:  McKtm^  t.  S»«5e«,  9  Cal.  142;  Partridge  r.  MtShmejft  10  Id.  184; 
maU  ▼.  Jfoon,  12  Id.  70;  Baggey.  Merced  M.  Co.,  14Id.  313;  €Md  HiUQ. 
M.  Co.  T.  Teht  5  Or.  106,  all  dting  the  prindpal  oaae. 

The  fbibcipal  OAsa  is  citu>  in  UwUed  Statee  t.  Forrott,  MoAll.  317,  to 
the  point  that  the  working  of  a  gdd  mine  is  the  taking  away  of  tiwaabatanoe 
of  tlie  eatate;  and  in  Loiri»g  t.  Dciwner^  Id.  366,  to  tha  point  that  aa  injano- 
tion  jMmiMl^  lile  b  a  remedial  favorite  in  oqni^. 


AlYABEZ  v.  BBAiniAB. 

Fann  Mibbbpbbsiiitino  Matbbial  Facv  Kbbw  Ibid  bb  Falo^ 

or  made  the  eaeertinti  without  knowing  whether  it  waa  trae  or  lalae,  la 

ImmateriaL 
Qbom  Cabmlibmwbbs  mat  FuawMH  CoBCLVsmi  EvmBHoa  or  FkAimouonr 

LnsBT,  oven  when  then  waa  no  aotoal  intention  to  deoetve. 
Maxbb  or  Debd  d  Boubd  to  Kbow  ns  Cobtibtb,  and  onoe  knowing 

thonit  he  la  boond  to  remember  them  at  hia  own  perIL 
Fabtt  Who  Uvdbbxakbs  to  Ssll  Labb  WmoH  hb  uas  albbadt  Cob- 

▼BTBD  to  another  1%  in  oonatmotion  of  law,  reeponaible  for  a  fnnd  upon 
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the  pnrohaMT,  altfaoogh  at  the  time  he  made  the  Mooiid  deed  he  had  for- 
gotten that  he  had  ezeeated  the  prior  oonveyanoe»  and  had  no  intention 
to  deoeive  or  defraud  the  eeoond  pnvohaeer. 

YkmwB  OF  Land  Who  Knowiholt  Misretbebbris  Matibial  Facts  will 
not  be  permitted  to  derire  any  benefit  from  the  trannction;  bot  the  in- 
jured party  haa.  In  saoh  a  eaae,  the  right  to  elect  to  reacind  the  oontraci 
and  reoover  the  porchaae  money,  or  to  proceed  npon  the  ootenanta  in 
hiadeed. 

MissAJCB  m  Rbpbisbntatiob  or  Fact  Matbbial  to  Contbaot  b  anfllcient 
groond  for  aetting  it  aaide. 

Danm  ow  Pabxibs  PLAmnfF  u  Good  Gbouvd  vob  Demubbbb  when  it 
appeara  upon  the  face  of  the  complaint;  when  it  doea  not  ao  appear,  it 
may  be  taken  advantage  of  by  anawer;  bat  if  the  objection  be  not  taken 
either  by  demurrer  or  anawer,  it  la  deemed  to  be  waiTed  by  the  defend- 
ant 

AnsAL  from  the  diBtxiot  court  of  the  fourth  judicial  district 
The  opinion  states  the  case.  • 

Howard  and  Ooold,  for  the  appellant, 
O.  Temple  EmmeU^  lot  the  respondent. 

• 

By  Court,  BtnuneTT,  J.  On  the  twenty-eighth  day  of  Decem- 
ber, 1849,  defendant  sold  to  Santiago  H.  Yiyes,  by  deed  of  bar- 
gain and  sale,  a  certain  lot  in  the  city  of  Sacramento,  for  the  sum 
of  six  thousand  dollars  in  cash.  The  defendant,  in  the  month 
of  May  preceding,  had  sold  and  conyeyed  the  same  lot  to  Peter  H. 
Burnett.  Yiyes  died  in  December,  1850.  The  taxes  on  the  lot 
in  question  were  paid  by  plaintiff,  and  the  fact  of  the  deed  to 
Burnett  was  not  discoyered  by  plaintiff  until  within  six  months 
prior  to  the  commencement  of  this  suit.  When  the  prior  deed 
to  Burnett  was  discovered,  plaintiff  demanded  the  purchase 
money  of  defendant,  with  interest,  claiming  as  surviving  part* 
ner  of  Yives,  and  alleging  that  the  money  paid  was  partnership 
funds,  and  invested  for  their  joint  benefit.  Defendant  offered 
to  procure  the  title  to  the  lot,  and  convey  the  same  to  the  per- 
son entitled  thereto.  This  was  refused  by  plaintiff,  and  this 
suit  was  brought  to  recover  the  purchase  mon^,  with  interest. 
Plaintiff  alleges  fraud  on  the  part  of  the  defendant,  and  defend- 
ant admits  the  execution  of  the  prior  deed  to  Burnett,  but  in- 
sists that  his  sale  to  Yives  was  a  mistake,  and  no  intentional 
wrong.  After  commencement  of  the  suit,  defendant  procured 
the  title  from  the  grantees  of  Burnett,  and  in  his  amended 
answer  offered  the  same  to  plaintiff  if  the  court  should  decide 
that  plaintiff  was  entitled  to  it  The  plaintiff  demurred  to  the 
amended  answer,  and  the  demurrer  was  sustained.    The  issues 
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were  found  for  the  plaintiff^  and  judgment  given  aooordingly^ 
from  which  defendant  appeals  to  this  court. 

The  first  important  question,  going  to  the  merits  of  the  con- 
troversy,  is  whether  defendant  was  guUfy  of  such  fraud  as  to 
entitle  plaintiff  to  rescind  the  contract  and  recover  the  purchase 
money.  The  counsel  for  defendant  insists  that  *'  in  order  to 
make  out  fraud  there  must  be  knowledge  and  intention  to  de- 
oeive."  It  is  true  that  ^'  an  evil  act,  with  an  evil  intent,  is  a 
positive  fraud  in  the  true  sense  of  the  term:"  1  Story's  Eq. 
Jur.,  sec.  192.  But  it  is  equally  true  that  ''whether  a  party 
thus  misrepresenting  a  material  fact  knew  it  to  be  false,  or  made 
the  assertion  without  knowing  whether  it  were  true  or  folse,  is 
wholly  immaterial."  If  a  parly  asserts  that  as  true  which  he 
does  not  know  to  be  true,  it  is  a  false  representation.  If  he 
intends  simply  to  state  his  belief  upon  information,  then  he 
should  state  it  in  that  precise  form,  so  as  to  apprise  the  other 
parly  of  the  true  grounds  upon  which  his  statement  is  made. 
A  party  will  always  be  held  to  make  good  his  statement  in  the 
form  in  which  he  makes  it.  If  he  states  a  thing  as  true  in  gen- 
eral terms  without  qualification,  then  he  is  presumed  to  do  so 
upon  his  own  knowledge  or  at  his  own  peril,  and  must  make 
good  his  assertion. 

But  there  is  another  kind  of  actual  fraud,  when  there  is  no 
intention  to  deceive,  actually  existing  in  the  mind  of  the  party 
at  the  time  of  the  transaction,  but  there  is  such  an  amount  of 
gross  carelessness  as  constitutes  conclusive  evidence  of  such 
fraudulent  intent.  Judge  Story,  in  his  commentaries  on  equity 
jurisprudence,  under  the  head  of  ''Actual  Fraud,"  says:  "And 
even  if  the  party  innocently  misrepresents  a  material  fact  by 
mistake,  it  is  equally  conclusive,  for  it  operates  as  a  surprise 
and  imposition  upon  the  other  party: "  Sec.  193.  In  support  of 
this  position,  he  refers  to  a  number  of  cases,  and  among  others  to 
the  case  of  Pearson  v.  Morgan,  2  Bro.  C.  C.  886,  "  where  A,  being 
interested  in  an  estate  in  fee,  which  was  charged  with  eight 
thousand  pounds  sterling  in  favor  of  B,  was  applied  to  by  C, 
who  was  about  to  lend  money  to  B,  to  know  if  the  eight 
thousand  pounds  sterling  was  still  a  subsisting  charge  on  the 
estate.  A  stated  that  it  was,  and  0  lent  his  money  to  B 
accordingly;  it  appearing  afterwards  that  the  charge  had  been 
satisfied,  it  was  nevertheless  held  that  the  money  lent  was  a 
charge  on  the  lands,  in  the  hands  of  A's  heirs,  because  he  either 
knew  or  ought  to  have  known  the  fact  of  satisfaction,  and 
representation  was  a  fraud  on  C." 
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The  case  of  Burrows  y.  Lodk,  10  Yee.  476»  is  in  point. 
Lock  was  tnistee  of  one  Oourtwrigbt^  the  plaintiff  applied  to 
him  for  information  as  to  what  amount  Oourtwright  was  entitled 
to.  when  Lock  told  plaintiff  expressly  that  Coortwxight  was 
entitled  to  two  hundred  and  eighty-eight  pounds  sterling,  and 
had  a  right  to  make  an  assignment  to  that  extent,  knowing  that 
he  had  preTiously  agreed  to  give  another  person  ten  per  cent 
out  of  the  fond.  Sir  William  Ghcant,  in  deUyering  the  opinion 
of  the  conrt,  said:  "  The  excuse  alleged  hy  the  trustee  is,  that 
though  he  had  reodved  information  of  the  tact  he  did  not  at 
that  time  recollect  it  But  what  can  the  plaintiff  do  to  make  out 
a  ease  of  this  kind,  but  show:  1.  That  the  fact  as  represented 
is  false;  and  2.  That  the  person  making  the  representation 
had  a  knowledge  of  a  taci  oontrazy  to  it?  The  plaintiff  cannot 
dive  into  the  secret  reoesses  of  his  heart,  so  as  to  know  whether 
he  did  or  did  not  recollect  the  fact,  and  it  is  no  excuse  to  say 
he  did  not  recollect  it." 

It  is  indeed  difficult  for  the  law  to  lay  down  any  other  rule 
than  the  one  referred  to.  The  intention  of  a  party  can  only  be 
shown  by  proof,  and  when  the  injured  party  proves  that  the  fact 
as  represented  was  not  only  untrue,  but  that  the  person  knew 
it  to  be  untrue,  he  can  show  no  more,  and  unless  this  be  suffi- 
cient, he  would  be  wholly  imable  to  prove  the  fraud.  And  if  a 
party  could  avail  himself  of  his  own  carelessness  and  forgetful* 
ness,  and  thus  throw  the  consequences  of  his  own  acts  upon  the 
innocent  party,  then  he  could  reverse  the  rules  of  right  reason, 
and  receive  a  reward,  when  responsibility  was  his  due.  The 
law  must  proceed  upon  practical  principles,  and  act  upon  simple 
and  efficient  rules.  A  party  who  makes  a  deed  is  bound  to  know 
its  contents,  except  when  obtained  by  fraud  or  force,  and  once 
knowing  its  contents,  he  is  bound  to  remember  them  at  his  own 
peril.  Innocent  parties  cannot  suffer  by  his  forgetf ulness.  They 
cannot  refresh  his  memory;  he  can.  It  is  his  busLness  to  re- 
member his  own  acts.  If  he  forgets,  he  must  be  equally  as  re- 
sponsible to  the  party  injured  as  if  he  had  not  forgotten.  And 
in  this  case  it  does  not  matter  whether  there  was  any  intention 
to  deceive  or  defraud  Yives,  existing  in  the  mind  of  defendant, 
or  not,  at  the  date  of  the  deed;  he  is  equally  responsible,  not 
morally,  but  in  construction  of  law. 

The  next  question  arising  in  this  case  is  whether  the  defend- 
ant had  the  right  to  procure  the  title,  and  compel  plaintiff  to 
receive  a  conveyance,  after  demand  of  the  purchase  money,  and 
at  any  time  prior  to  final  judgment  in  the  case.    The  defendant's 
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ooonsel  insists  that  he  has  this  right,  upon  the  ground  that  he 
only  asks  the  privilege  of  making  good  his  representation,  and 
of  giving  to  plaintiff  all  that  plaintiff  bargained  for.  In  support 
of  this  ground,  the  learned  counsel  have  referred  to  several  au- 
thorities, and  among  others  to  the  cases  of  Brown  v.  Haff^  6  Paige, 
235,  and  of  Winne  v.  Beynolds,  6  Id.  407.  Both  of  these  cases 
were  bills  in  equify,  by  the  vendor,  to  compel  the  vendee  to 
except  a  deed,  and  complete  the  purchase.  In  the  first  case  the 
defendant,  Haff,  alleged  in  his  answer  that  the  complainant  had 
defrauded  him  in  making  the  contract,  and  could  not  give  a 
perfect  title  to  the  land.  Ohancellor  Walworth  said:  '*In 
general,  however,  it  is  not  necessary  for  the  complainant  to 
show  that  he  was  able  to  give  a  good  title,  at  the  time  of  mak- 
ing the  agreement  to  sell,  or  even  at  the  commencement  of  the 
suit.  It  will  be  sufficient  if  he  can  give  a  perfect  title  at  the 
time  of  the  decree,  or  at  the  time  when  the  master  makes  his 
report."  The  appeal  in  this  case  was  taken  from  the  vice- 
chancellor,  uix>n  a  motion  to  dissolve  an  injunction  and  dis- 
charge a  ne  exeai,  and  not  from  a  final  decision  upon  the  whole 
merits. 

But  the  doctrine  laid  down  by  the  chancellor,  as  to  the  right 
of  a  vendor  to  make  his  covenant  for  title  good  at  any  time 
before  a  decree,  is  only  applicable  to  cases  free  from  fraud,  or 
when  the  injured  party  proceeds  on  the  covenant  for  damages. 
And  in  this  same  case  the  chancellor  says:  "  It  the  defendant 
proves  the  fraudulent  misrepresentation  stated  in  his  answer, 
^hat  alone  will  be  sufficient  to  prevent  a  decree  for  a  spedfio 
performance,  although  the  complainant  may  hereafter  be  able  to 
give  him  a  perfect  and  unincumbered  title."  In  the  latter  case, 
the  court  held  that  "a  specific  performance  will  be  decreed 
when  the  vendor  is  able  to  perform  his  agreement,  in  substance, 
although  there  is  a  trifling  variation  in  the  description  of  the 
premises  or  a  trifling  incumbrance  on  the  title,  which  cannot 
be  removed,  which  is  a  proper  subject  of  compensation  to  the 
purchaser."  There  was  in  this  case  no  fraud  alleged  in  the  an- 
swer of  defendant,  but  simply  an  inability  in  the  complain- 
ant to  make  a  good  title. 

The  reasons  for  this  distinction  are  evidently  founded  in  Jus- 
tice and  good  sense.  Where  there  is  no  fraud,  and  the  vendor 
binds  himself  to  convey  a  certain  title,  and  afterwards  discovers 
a  defect  which  he  can  cure,  and  thus  convey  to  the  purchaser 
aU  the  latter  bargained  for,  it  is  obviously  just  that  the  vendor 
should  be  allowed  to  do  so.    But  when  a  party  misrepresents 
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matftrial  facts,  which  he  knows  to  be  nntrae,  the  Liw  wiU  not 
permit  him  to  derive  any  benefit  from  the  transaction.  The  in- 
jured party  has  a  right  to  elect  to  rescind  the  contract  and 
reooTer  the  purchase  money,  or  he  may  proceed  upon  the  cove* 
nants  in  hi^  deed.  In  case  he  elect  to  rescind,  he  must  place  the 
vendor  in  the  same  position  he  occupied  at  the  dati>  of  the 
transaction.  If  the  rule  were  otherwise,  it  would  offer  a  reward 
for  injustice.  A  party  knowing  he  had  no  title  could  Bell,  and 
if  the  property  declined  in  price,  he  could  purchase  the  out- 
standing title  for  less  than  he  received  and  tender  it  to  the  pur- 
ehaser;  and  if  the  property  advanced,  all  he  would  be  required 
to  do  would  be  to  refund  tiie  purchase  money  with  l^gal  inter- 
est All  the  wrongs  would  be  on  his  side,  and  yet  he  would 
enjoy  all  the  advantages  of  the  market.  The  risk  of  loss  would 
be  entirely  thrown  upon  the  innocent,  while  all  the  chance  of 
gain  would  be  on  the  side  of  the  guilty  party.  If  such  be  the 
legitimate  result  of  the  rule,  there  must  be  something  radically 
wrong  in  the  rule  itself.  A  rule  of  law  that  rewards  the  guilty 
and  punishes  the  innocent  would  defeat  the  noble  ends  aimed 
at  by  government  But  as  the  rule  of  law  is  different,  the  inno- 
cent party  has  his  election  either  to  take  the  title,  if  it  can  be 
had  of  the  vendor,  or  to  recover  the  purchase  mon^  with  the 
interest 

We  do  not  deem  it  necessary  to  discuss  the  question  as  to  the 
right  of  the  injured  party  to  rescind  the  contract,  when  he  dis- 
oovers  the  errom  of  the  vendor.  The  authorities  are  ample. 
"Mistake  as  well  as  fraud,  in  any  representation  of  fiu^  mate- 
rial to  the  contract,  furnishes  a  sufBdent  ground  to  set  it  aside 
and  declare  it  a  nullity: "  Mr.  Justice  Story,  in  JDanid  v.  MfUehd^ 
1  Story,  190. 

The  last  ix>int  we  deem  it  necessary  to  notice  is  the  objection 
that  the  representatives  of  Yives  were  not  made  parties  to  the 
suit  Under  the  provisions  of  the  practice  act,  a  defect  of  par- 
ties, when  apparent  upon  the  face  of  the  complaint,  is  good 
ground  for  demurrer;  and  when  not  apparent  upon  the  face 
of  the  complaint,  may  be  taken  by  answer,  and  if  not  taken 
either  by  demurrer  or  answer,  the  defendant  shall  be  deemed 
to  have  waived  the  same.  The  defendant  did  not  demur,  and 
there  is  in  his  answer  no  distinct  objection  made  that  the 
heirs  of  Yives  were  not  joined;  the  defendant  simply  denies 
thai  plaintiff  and  Yives  were  partners  in  the  purchase.  It  is  a 
matter  of  doubt  whether  defendant  could  make  that  objection 
udar  his  answer.    But  he  had  the  right  to,  and  did,  also  ob> 
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ject  that  the  proof  did  not  sustain  the  allegation  of  partaership. 
It  must  be  conceded  that  it  admits  of  some  question  as  to 
whether  the  proof  was  sufficient  upon  this  point.  Upon  the 
whole,  howeyer,  we  think  that  a  partnership  in  the  purchase 
was  sufficiently  proved,  and  as  the  court  so  below  found,  and 
the  objection  does  not  go  to  the  merits  of  the  case,  we  are  not 
disposed  to  set  aside  the  finding  of  the  court,  especially  as  upon 
two  distinct  trials,  before  different  judges,  the  same  &ct8  were 
substantially  found  by  both. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

TiBBT,  J.,  concurred. 


MiBBEPBnBNTATioif  ov  Matkbial  Faot,  THOUOH  UimiTKirCIOXAL,  b  M 
much  a  fraad  aa  thoagh  it  was  intended:  See  Mitchdl  ▼.  ZkMnermanj  51  Am. 
Dec  717,  note  722;  Twtfe  v.  Jotephaon^  7  CaL  356,  citing  the  principal  case. 
He  who  affinna  either  what  he  does  not  know  to  be  tme  or  knowa  to  be  falae, 
to  another's  prejndioe  and  to  his  own  gain,  is  gnilty  of  falsehood  and  mnst 
answer  in  damages:  Afvnroe  v.  PriteheU^  50  Am.  Dec.  203,  note  208. 

Pabtt  Ddbaudzd  has  ELBonov  to  Bssonn)  oe  ArnBM  Contbact! 
Bee  MeOorkU  ▼.  Doby,  47  Am.  Dec  560;  Afasmm  ▼.  Bcvet,  43  Id.  651,  note 
655,  where  other  cases  are  collected;  WriglU  ▼.  CarUlo,  22  CaL  604,  citing  the 
principal  case 

PiBSON  IB  BouNn  TO  Rbmbmbbr  his  Own  Acts,  and  to  be  aoqnainted 
with  the  state  of  his  own  business,  and  if  he  forgets,  he  mast  bear  the  conse- 
qnenoes  of  his  n^ligence:  HoUand  ▼.  San  /VoncMoo,  7  Cal.  378;  SeUfpneui  y. 
KaUanan,  8  Id.  215,  both  citing  the  principal  case. 

MiSTAKX,  WHBN  Equitt  Bbueyes  aoaikst:  See  Andenon  v.  Tydingi,  63 
Am.  Dec  708,  note  714,  where  other  cases  are  collected. 

OBjBonoN  to  Complaint  on  Gbound  ov  DBnors  ov  Pasties  mnst,  if 
apparent  on  the  face  of  the  complaint,  be  taken  by  demurrer;  if  not  so  appar- 
ent, it  mast  be  taken  by  answer;  and  if  not  taken  by  either,  it  is  waived:  JSa- 
brUkU  ▼.  SmUhf  64  Am.  Dec  551,  note  561,  where  other  cases  are  collected; 
Dumn  V.  SToseer,  10  CaL  170,  citing  the  principal 
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[7  Oalivobhia,  685.] 

V^OBD  "Aobnt"  Appended  to  Namb  ov  Agent  Desionates  Gapagitt 
in  which  he  acts,  and  is  not  a  mere  deseriptio  penonm, 

AOBNT     18     NOT    PeESONALLT    LiABLE    ON    BiLL    OV    SXGHAKOE   which    il 

headed  with  the  name  of  a  banking-hoase,  is — ^when  paid — ^to  be  charged 
to  the  account  of  that  office,  and  is  signed  by  a  person  as  agent. 
4abnt  mat  Delegate  Powebs  ob  Dxttibs  Meeelt  Mechanical  in  their 
aatore,  bat  he  cannot  delegate  any  portion  of  his  power  reqairing  the 
CKarcise  of  discretion  or  judgment. 
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Apfbal  from  the  distriot  court  of  the  dzth  judicial  district, 
fiayre,  the  holder  of  the  following  draft,  sued  Nichols  thereon 
«fter  it  had  been  protested  for  non-payment: 

«' $8,000.  No.  2128. 

"AdIHB  &  Co.'s  EZPBBBS  AHD  BAHKDrO-BOinDv 

«  MoBxoN  IsLASD,  Feb.  21, 1856. 
*'  Pby  to  A.  G.  Sayre,  or  order,  three  thousand  dollars,  Taloe 
teoeiTed,  and  charge  same  to  acconnt  of  this  office. 

"C.  P.  Nmhols,       . 
'•  Per  O.  W.  CoBW,   ^*^"- 
"  To  IfisBBS.  Adius  k  Oo.,  Sacramento. 
"  Indorsed,  'A.  O.  Satbb,  O.  W.  0.' " 

The  testimony  showed  that  the  defendant  was  the  agent  of  Ad- 
ams &  Oo.  at  Mormon  Island,  and  that  Corey  was  his  clerk,  who 
had  been  authorized  to  sign  the  defendant's  name  to  drafts,  and 
that  papers  so  signed  had  been  paid  at  various  times  by  Adams 
&  Co.;  that  Corey  was  employed  and  paid  by  Adams  A  Co.; 
that  the  firm  of  which  Sayre  was  a  member  deposited  with  Ad- 
ams &  Co.;  that  Corey,  in  signing  the  biU,  intended  to  place 
ihe  word  "  agent "  opposite  to  the  name  of  Nichols.  There  was 
'CYidenoe  tending  to  show  that  Nichols  was  only  engaged  in  sell- 
ing drafts  as  the  agent  of  Adams  &  Co.  The  court  instructed 
ihe  jury  as  follows:  ''  If  you  believe  from  the  evidence  that  the 
plaintiff,  when  he  took  the  draft,  knew  that  Nichols  was  acting 
as  the  agent  of  Adams  A  Co.,  and  that  he  purchased  the  draft, 
knowing  at  the  time  that  Nichols  signed  it  as  the  agent  of  Ad- 
«ms  &  Co.,  and  that  he  took  the  draft  knowing  it  to  be  the 
draft  of  Adams  &  Co.,  and  in  purchasing  it,  purchased  it  on 
the  credit  or  faith  of  Adams  &  Co.,  and  not  on'  the  individual 
credit  of  Nichols,  then  you  will  find  for  the  defendant;  other- 
wise, for  the  plaintiff."  Verdict  and  judgment  for  the  defend* 
•ant,  and  the  plaintiff  appealed. 

Raleian  and  WaUace^  for  the  appellant. 

BobinBon,  BeaJUy^  and  BoUs,  for  the  respondent. 

By  Court,.  BuBNXTT,  J.  This  case  was  before  this  court  at  the 
October  term,  1855,  Sayre  v.  Nichols^  5  Cal.  487,  when  the  judg- 
ment of  the  district  court  was  reversed  and  the  cause  remanded. 
Another  trial  was  had,  and  a  verdict  and  judgment  given  for 
defendant,  from  which  the  plaintiff  again  appeals  to  this  court. 
A  copy  of  the  biU  is  given  in  the  report  of  the  case,  which  is 
eorrect,  except  in  one  particular.    Instead  of  the  word  '*  agent " 
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at  the  end  of  Nichols's  name,  it  should  have  been  thus:  "0.  P. 
l^oholSy  per  George  W.  Corey,  agents." 

It  was  decided  by  this  court,  when  the  case  was  up  before,, 
that  the  word  "  agent,"  api>ended  to  the  name  of  the  agent,  had 
always  been  held  as  merely  descripHo  perwnm,  and  in  no  re> 
spect  affected  his  liability.  The  current  of  decisions  certainly^ 
supports  this  view.  But  I  confess  I  could  never  understand  the^ 
reason  upon  which  this  rule  was  founded.  When  a  party  ap> 
pends  to  his  name  the  place  of  his  residence,  as,  for  example, 
Charles  Carroll  of  Carrolton,  or  affixes  a  letter  to  his  name,  aa 
John  Smith,  T.,  I'can  well  understand  that  he  intends  by  thia 
a  description  of  the  person;  but  when  he  appends  the  term 
*' agent,"  or  other  term  of  like  import,  I  cannot  understand  it 
as  a  description  of  the  person,  but  I  take  it  to  be  a  clear  design 
nation  of  the  capacity  in  which  the  party  acts.  To  use  the  gen- 
eral word  **  agent"  as  descriptive  of  a  particular  person  woidd 
seem  to  be  entirely  improper.  And  as  to  the  sole  object  of  a 
court  in  construing  written  instruments  is  to  arrive  at  the  true 
intention  of  the  parties,  it  woidd  seem  that  this  rule  has  been 
established  by  explaining  the  true  meaning  of  the  instrument 
entirely  away,  contrary  to  the  good  sense  of  the  thing  and  the 
evident  intent  of  the  parties.  For  I  cannot  believe  that  a  per- 
son signing  his  name  and  appending  the  word  '^ agent"  to  it 
ever  did  intend  anything  else  than  a  designation  of  the  capacity 
in  which  he  acted.  If  a  party  sign  a  promissory  note  and  ap- 
pend to  his  name  the  word  "  security  "  or  '*  surety,"  he  only 
means  to  bind  himself  as  such,  and  not  as  a  principal:  Bryan  v. 
Berry^  6  Cal.  894,  October  term,  1856;  LighisUme  v.  Laurencd, 
4  Id.  277.  Sa  if  a  party  append  to  his  name  the  word  '*  agent," 
he  clearly  designates  the  capacity  in  which  he  acts,  and  he  thua 
designates  such  capacity  for  the  evident  purpose  of  showing 
that  he  intends  to  bind  himself  only  in  that  capacity.  By  as- 
suming to  act  as  agent,  he  does  guarantee  his  authority  thua 
to  act,  and  no  more.  The  party  who  takes  the  paper  is  not 
bound  to  take  it  in  that  form.  He  is  bound  to  know  the 
contents  of  the  paper,  and  knowing  the  contents,  he  is  botmd 
by  the  express  intention  of  the  party  signing  it.  There  can 
be  no  difference  in  principle,  as  there  is  no  difference  in  the 
interest,  between  the  case  of  a  surety  appending  the  word 
"surety"  to  his  name,  and  the  case  of  an  agent  appending 
the  word  "agent."  And,  to  use  the  forcible  language  of  thia 
court  in  the  case  of  Bryan  v.  Berry,  supra,  "  is  not  the  mean- 
ing, sense,  and  information  conveyed  alike  in  both  cases?* 
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And  I  muBfc  think  that  this  role,  which  seems  to  do  entire  justice 
to  the  plain  intention  of  the  parties,  has  forced  the  courts  to 
admit  parol  testimony,  in  many  cases,  to  explain  or  vary  the 
terms  of  written  instruments  in  violation  of  that  statutory  rule 
that  when  the  meaning  can  be  collected  from  the  writing  that 
meaning  must  prevail.  The  rule  that  the  word  '*  agent,"  ap- 
pended  to  the  name  of  the  agent,  is  merely  a  description  of  the 
person,  is  not,  in  my  view,  sustained  by  common  sense;  and 
when  a  rule  is  not  sustained  by  common  sense,  well  understood 
and  legitimately  applied,  it  is  certain  to  be  wrong. 

But  conceding  the  rule  to  exist  as  laid  down  in  the  former 
opinion  in  this  case,  will  it  apply  to  the  biU  upon  which  this 
suit  is  brought? 

The  case  of  SiaclqxOe  r.  AmM,  11  Mass.  27  [6  Am.  Dec.  150], 
has  been  cited  and  relied  upon  by  the  learned  counsel  for  the 
plaintiff,  and  seems  to  lay  down  the  proper  rule  upon  this  sub- 
ject. The  notes  in  that  case  were  executed  by  Cook  &  Foster, 
who  signed  their  own  names,  without  any  qualification.  There 
was  nothing  upon  the  face  of  the  notes  to  show  that  they  exe- 
cuted them  as  agents  or  for  the  defendant.  The  fact  that  they 
were  agents  of  defendant,  and  the  transaction  was  for  his  ben- 
efit, was  indeed  proved  by  parol,  but  this  proof  made  the  notea 
different  instruments  from  what  they  purported  to  be  upon 
their  face;  and  the  clear  and  intelligible  rule  established  by  the 
court  in  that  case  is  well  expressed  in  the  syllabus: 

**  When  one  makes  a  written  contract,  intending  to  act  therein 
ri  the  agent  of  another,  and  to  bind  his  principal,  it  is  necessary 
that  it  should  appear  in  the  contract  itself  that  he  acts  as  such 
•gent" 

''Oral  testimony  is  not  admissible  to  contradict,  vary,  or 
materially  affaet,  hj  way  of  explanation,  any  written  contract, 
whether  within  the  statute  of  frauds  or  not,  provided  the  con* 
tract  18  perfect  within  itself,  and  is  capable  of  a  clear  and  intel- 
ligible exposition  from  the  terms  of  which  it  is  composed." 

The  same  intelligible  principle  was  also  held  in  the  subse- 
quent case  of  Mayhew  v.  Prince,  11  Mass.  53.  In  this  case  the 
bills  of  exchange  were  drawn  by  the  defendant  on  Higginson, 
Dodge,  &  Go. ,  a  mercantile  house  of  New  York,  of  which  Stephen 
Higginson,  jun.,  of  Boston,  was  the  principal  partner,  and  the 
bills  were  payable  to  plaintiffs,  or  their  order,  and  by  the  tenor  ol 
them  were  to  be  placed  to  the  debit  of  Stephen  Higginson, 
jun.,  when  paid.  It  was  fully  proved  by  parol  that  defendant 
acting  as  the  agent  of  Stephen  Higginson,  jun.,  and  that 
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plaintiffs  knew  that  fact  at  the  time  of  taking  the  bills,  but 
those  facts  were  not  permitted  to  Tary  the  meaning  of  the  par- 
ties as  expressed  in  the  bills  themseWes,  and  the  defendant  was 
held  ''as  the  responsible  drawer/' because  he  put ''his  own 
name  to  them,  without  any  qualification."  And  the  circum- 
stance that  in  the  body  of  the  bills  the  drawees  were  directed 
to  charge  the  amount  paid  upon  the  bills  to  Stephen  Higgin- 
eon,  jun.,  was  not  su£Scient  to  show  upon  the  face  of  them  that 
the  defendant  only  acted  as  the  agent  of  Stephen  Higginson, 
jun.  So  far  as  the  bills  upon  their  face  went  to  show  the  rela- 
tion existing  between  Prince  and  Higginson,  they  were  indefinite 
«nd  uncertain.  It  might  well  have  been  the  fact  that  Higgin- 
eon  was  indebted  to  Prince,  and  Higginson,  Dodge,  &  Oo.  to 
Higginson,  and  that  by  mutual  agreement  Prince  was  author- 
ised to  draw  the  bills  as  a  mode  of  payment.  In  such  case  he 
would  not  be  liable  upon  the  bills  to  repay  the  drawees,  as  the 
amount  paid  upon  the  bills  was,  by  his  express  directions,  to  be 
charged  to  Higginson,  and  not  to  him.  And  Justice  Parker, 
in  deliyering  the  opinion  of  the  court,  very  justly  said:  "  It 
eeems  to  be  a  general  principle  that  the  signer  of  any  contract, 
if  he  intends  to  prevent  a  resort  to  himself  personiJly,  should 
express  in  the  contract  the  quality  in  which  he  acts." 

The  true  result  of  these  cases  would  then  seem  to  be  this: 
that  the  capacity  in  which  the  party  acted  in  signing  his  name 
to  an  instrument  must  appear  alone  upon  the  face  of  the  instru- 
ment itself;  and  if  not  so  apparent,  he  must  be  presumed  to 
have  acted  in  his  own  individual  capacity,  and  be  held  respon- 
flible  accordingly. 

In  the  case  of  PenU  t.  Stanton,  10  Wend.  271,  it  was  held,  as 
substantially  stated  in  the  syllabus  of  the  case,  that  "  a  person 
may  draw,  accept,  or  indorse  a  bill  by  his  agent,  and  it  will  be 
as  obligatory  upon  him  as  though  it  was  done  l^  his  own  hand; 
but  the  agent  in  such  case  must  either  sign  the  name  of  the 
principal  to  the  bill,  or  it  must  appear  on  the  &oe  of  the  bill 
itself  in  some  way  or  other,  that  it  was  in  fact  done  for  him,  or 
the  principal  will  not  be  bound;  the  particular  form  of  the  exe- 
cution is  not  material,  if  it  is  substantially  done  in  the  name  of 
the  principal." 

Andin  the  case  of  Bvana  v.  WeUs,  22  Wend.  825,  it  was  held  that 
*'  if  it  can  upon  the  whole  instrument  be  collected  that  the  true 
object  and  intent  was  to  bind  the  principal,  and  not  merely  the 
agent,  courts  of  justice  will  adopt  that  construction  of  it,  how« 
ever  informally  it  may  be  expressed." 
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The  principles  laid  down  in  these  cases  would  seem  to  be  en* 
iirelj  correct;  and  when  applied  to  the  bill  of  exchange  upon 
which  this  suit  is  brought,  would  seem  to  be  decisive,  prima 
facie,  for  the  defendant.  There  are  three  circumstances  that, 
combined,  leave  no  doubt  as  to  the  expressed  intention  of 
Nichols,  the  defendant:  1.  The  bill  is  headed  "Adams  &  Co.'» 
Express  and  Banking  Office,  Mormon  Island;  "  2.  The  amount 
of  the  bill,  when  paid,  was  to  be  charged  "  to  the  account  of 
this  office; ''  8.  The  bill  was  signed  bj  Nichols  as  agent. 

These  circumstances,  being  all  stated  upon  the  face  of  the  bill, 
would  seem  ample  to  show  the  intention  of  the  parties.  I  have 
not  been  able  to  find  any  adjudged  case  where  all  these  circum* 
stanced  concurred,  and  the  agent  yet  held  liable  personally.  The 
cases  cited  do  not  come  up  to  the  circumstances  of  this  case. 

In  the  case  of  EiUs  v.  Bannister,  8  Cow.  31,  a  note  signed  by 
defendants,  with  the  addition  of  '*  Trustees  of  Union  Eeligioua 
Society,  Phelps,"  was  held  binding  upon  the  defendants  person- 
ally. To  the  same  effect  other  cases  will  be  found  in  Paley  on 
Agency,  381,  note  7. 

In  the  case  of  Sydnor  v.  Hard,  8  Tex.  98,  the  suit  was  brought 
on  the  following  instrument: 

"  $206.68.  Galveston,  Nov.  30, 1849. 

'*  Due  Sydnor  &  Bone,  or  order,  by  schooner  Cornelius  and 
owners,  for  supplies  and  materials  received,  the  sum  of  two 
hundred  and  six  dollars  and  sixty-eight  cents,  payable  at  Gtd- 
veston,  ten  days  after  date.  William  Hubd." 

Upon  which  it  was  held:  1.  That  the  presumption  was  that 
Hurd  was  master  of  the  vessel,  and  liable,  as  such,  on  the  in- 
strument; and  2.  That  if  he  claimed  to  be  merely  an  agent,  he 
was  still  liable  on  the  instrument,  in  the  absence  of  proof  of  his 
authority  to  act  in  that  capacity,  and  of  the  disclosure  of  such 
agency  at  the  time  of  the  contract. 

In  the  case  of  Mott  v.  Eicks,  1  Cow.  513  [13  Am.  Dec.  550], 
the  note  was  indorsed  by  the  payer  in  this  way:  "  Israel  Hars- 
field,  agent,"  and  the  indorser  was  held  not  liable,  though  it  did 
not  appear  that  he  was,  in  fact,  agent.  The  late  case  of  Hicks 
V.  Sinde,  9  Barb.  528,  is  a  very  important  case,  as  most  of  the 
cases  are  therein  reviewed,  and  the  case  of  HiU  v.  Bannister,  8 
Cow.  31,  was  afterwards  overruled  by  the  case  of  Brockway  v. 
JUen,  17  Wend.  41.  In  this  case  of  Hicks  v.  Hinde,  supra,  the 
authority  of  the  case  of  Tqfl  v.  Brewster,  9  Johns.  334  [6  Am. 
Dec.  280],  is  shallow,  and  the  decision  of  the  chancellor  in 
Evans  v.  WeUs,  22  Wend.  335,  and  of  Mott  v.  Hicks,  supra,  con« 
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firmed.  It  was  also  held  in  the  case  of  Bicks  v.  HLnde,  mipra^ 
that  the  drawer  of  a  bill  of  exchange  "  may,  like  an  indorser, 
add  to  his  signature  restrictiye  or  qualifying  words  to  exempt 

himself  from  personal  liability The  acceptor  of  a  bill  of 

exchange,  like  the  maker  of  a  note,  is  considered  as  the  original 
and  principal  debtor."  In  this  case  the  draft  was  drawn  by 
Hinde,  as  agent,  on  L.  T.  Beardsley,  and  in  favor  of  Hicks,  the 
plaintiff.  Hinde  signed  the  draft,  "  John  Hinde,  agent."  The 
plaintiff  knew  that  Hinde  had  authority  to  draw  the  draft  at  the 
time  it  was  made,  and  the  court  decided  that  Hinde  was  not 
responsible,  although  the  name  of  the  principal  was  not  upon 
the  draft,  but  was  otherwise  known  to  the  plaintiff.  So  in  the 
case  of  Babcock  y.  Beaman,  11  N.  Y.  200,  the  defendant,  who 
was  treasurer  of  a  corporation,  indorsed  a  note,  the  property  of 
the  corporation,  in  this  form,  **  B.  Beaman,  treasurer,"  and  ho 
was  held  not  personally  liable.  In  the  case  of  Maker  y.  Over- 
ion^  9  La.  115,  it  was  decided  that  in  an  action  by  the  accej)- 
tors  of  a  bill  against  the  drawer,  who  directed  it  to  be  charged 
to  acooimt  of  the  steamer  Walter  Scott,  the  agency  of  the 
drawer  is  apparent  on  the  face  of  the  bill,  which  negatiyes  the 
idea  that  he  was  to  be  personally  bound. 

It  would  seem  clear  from  these  cases  that  where  the  agent  dis- 
closes the  name  of  the  principal,  or  that  fact  is  otherwise  known 
to  the  party  receiving  the  bill,  at  the  time  the  same  is  made, 
then  the  agent  is  not  responsible,  though  the  name  of  the  prin- 
cipal be  not  stated  on  the  face  of  the  paper,  and  only  the  name 
of  the  agent  be  signed,  with  the  term  **  agent"  appended  to  it. 
And  as  to  the  question  whether  plaintiff  knew  the  fact  that  de- 
fendant only  acted  as  agent  of  Adams  &  Co.,  the  evidence  seems 
ample,  and  the  juiy  have  so  found. 

But  it  is  objected,  on  the  part  of  the  plaintiff,  that  the  bill  is 
signed  l>y  Oorey  for  Nichols,  and  that  therefore  Adams  &  Go. 
would  not  be  bound,  as  Nichols  could  not  delegate  his  author- 
ity: Shankland  v.  CorparaHan  of  Washington,  5  Pet  889.  "  It 
is  a  general  rule  of  law  that  a  delegated  authority  cannot  be  dele- 
gated." This  rule  is  well  expressed  in  the  syllabus  of  the  case 
of  Commercial  Bank  of  Erie  v.  miriin  d  Fox,  1  Hill  (N.  Y.),  501. 
<<An  agent  cannot  delegate  any  portion  of  his  power  requiring 
the  exercise  of  discretion  or  judgment;  otherwise,  however,  as 
to  powero  or  duties  merely  mechanical  in  their  nature.  Hence 
if  empowered  to  bind  his  principal  by  an  accommodation  ac- 
ceptance, he  may  direct  another  to  write  it,  having  first  deter* 
mined  the  propriety  of  the  act  himself;  and  it  will  bind  the 
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principal^  though  naming  the  delegate,  and  not  the  agent,  aa  the 
one  exercising  the  power/' 

Now,  whether  the  particnhir  check  in  this  case  was  ezeeated 
bj  Corey  for  Nichols,  in  his  presence  and  by  his  direction,  may 
not  have  been  sufficiently  shown;  but  it  was  proved  that  drafte 
drawn  and  signed  in  the  same  way  had  been  paid  by  Adams  A 
Co.,  and  they  thns  confirmed  the  anthoriiy  of  Corey  to  sign  the 
name  of  Nichols. 

In  any  yiew  I  can  take  of  the  case,  the  decision  of  the  district 
conrt  should  be  affirmed.  I  think  the  draft  upon  its  face  pur- 
ports to  be  the  draft  of  Adams  &  Co.,  and  before  Nichols  could 
be  made  liable,  it  must  be  shown  that  he  was  guiliy  of  deceit  in 
drawing  the  draft  without  authoriiy.   . 

Judgment  affirmed. 

TxBBT,  J.,  conouxred. 

iKsracTMSinr  CosTAurnre  hjanruAom  or  Lboal  Bubov  Bmnvo  Fuirci* 
FAL  OKLT  b  not  tho  oontnot  of  the  agent,  and  does  not  hind  him:  DaMmm 
?.  i>a2fat,  8  QO.  247;  ^ofl  ▼.  CraiMfaa,  29  Id.  072,  hoth  dtSng  the  prindiMd 


SiGirnio  or  CoarBAor  bt  Aourr,  Fobm  ov  vo  Butd  FtaactTAU  8m  If of^ 
mU  ▼.  J/wm,  66  Am.  Deo.  890^  note  S44,  where  other  ouee  are  ooUeoted. 

DaLBaAXBD  AoTHQairr  OAinror  as  DsuwATan,  whxv:  See  WMU  t. 
Damdmm^  63  Am.  Dec.  690,  note  704;  Xyon  ▼.  Jerome^  87  Id.  271*  note  278^ 
where  other  ouee  aie  collected. 

Thi  FBisoirAL  0A8B  IB  CITED  In  OUUg  T.  Lak$  Bigler  Co.,  2  Ker.  228» 
end  in  Oeeber  t.  Stuart^  1  Mont.  177,  to  the  point  thnt  the  word  <'  ageot,"  ap- 
pended to  the  aignatore  of  aa  agent,  ia  not  a  mere  de$cripiio  permmmt  hat  la 
the  deaignation  of  the  capacity  in  which  he  acta.  It  ia  alao  cited  in  IkumaU 
T.  Hoeh^  MamUain  NaiiUmal  Bank^  1  GoL  286,  to  the  point  that  thoogh  a 
penon  may  draw,  accept,  or  indorae  a  hill  hy  hb  agent,  and  it  will  he  aa  oh- 
ligatory  opon  him  aa  if  it  waa  done  hy  hia  own  hand,  atill  the  agent.  In  aooh 
eaae,  moat  either  aign  the  name  of  the  principal  to  the  Ull,  or  it  mnat  appear 
on  the  laoe  of  the  hill  itaalf,  in  aome  way  or  other,  that  it  waa  in  fact  for 
him,  or  the  priaeipal  wHl  not  he  boond. 


Wbbsieb  V.  HnvroKtR. 

[8  CAuroanAt  U.] 

HmmMBBTAnOBB    BT   JUDOMBBT    CbBDITOB    THAT    BBI   JuiMIBUBT    11 

fan  has  ev  Pbopbbtt  will  prevent  the  recovery  of  the  pmnhaaa 
price  in  aa  aetion  hy  the  aberiff  againat  a  pnichaaer  who  porofaaaed  the 
pwperly  at  ezecation  aale  npon  the  faith  of  theee  miarepreaentatiomab 
whether  they  were  willfoUy  or  Ignoraotly  made. 
EuiB  or  GaTBAir  Bmrob  ab  Appubd  to  Judioxal  Salbb  mat  bb  Otbb- 
ODMB  hy  evidence  of  tend,  or  (hat  the  pnrohaaer  did  not  know  the 
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ditioa  of  the  thing  porohaaed,  and  was  indaced  to  boy  Hmm^  ndarepre- 
■entatioiui  of  those  who,  from  their  peculiar  relations  to  the  sabjeet,  were 
supposed  to  be  thoroughly  acquainted  with  it. 

PUBCHASKB  AT    EzXOUnOV    SaLB    IS  PSOTECTKD    VBOM   PATXVO    PUBOHASE 

Fbiob  when  induced  to  purchase  through  misrepresentations  of  the  judg- 
ment creditor,  notwithstanding  the  rule  of  eaveeU  emptOTf  and  the  fact  thai 
he  might  have  ascertained  their  falsity  by  an  eTaminatimi  of  the  publio 
reoords.  The  Judgment  creditor  is  estopped  from  claiming  an  advantage 
resulting  from  his  own  misrepresentations. 
OoBRionoN  OP  Bbtubn  of  Attaobmknt  ov  Real  Pbopkbtt  that  returned 
the  levy  as  made  on  other  real  property  will  not  postpone  subsequent 
attachments  intervening  before  the  correction. 

AonoN  by  the  flheriff  of  San  Joaquin  county  to  leoorer  the 
amount  bid  by  the  defendant  for  land  sold  at  an  execution  sale. 
Judgment  for  the  plaintiff  and  appeal  by  the  defendant.  The 
opinion  states  the  case. 

Winan8  and  Eyer,  for  the  appellanL 
Baine  and  Bauldin^  for  the  respondent. 

By  Court,  Mubbat,  C.  J.  This  action  was  brought  under  the 
two  hundred  and  twenty-fourth  and  two  htmdred  and  twenty- 
fifth  sections  of  the  practice  act,  for  an  alleged  loss  arising  from 
the  refusal  of  the  defendant  to  pay  for  certain  property  pur- 
chased by  him  at  sheriff's  sale.  The  answer  admits  the  facte 
charged  in  the  declaration,  but  alleges  that  the  defendant  was 
induced  to  purchase,  through  the  misrepresentation  of  Byer,  the 
real  party  in  interest,  the  sheriff  being  only  a  nominal  party. 
The  testimony  shows  that  the  property  in  question  was  sold  at 
sheiiff 's  sale  to  satisfy  a  judgment  of  Ryer;  that  immediately 
before  the  sale  took  place  the  defendant,  through  his  attorney, 
inquired  of  Ejer,  who  was  present,  whether  his  judgment  was 
the  oldest  lien  on  the  land,  and  whether  the  purchaser  at  the 
sale  would  obtain  a  clear  title  to  the  same,  free  from  all  incum- 
brances. Byer  replied  that  his  was  the  oldest  attachment  and 
judgment,  and  that  the  purchaser  would  take  the  property  clear 
of  all  charge  or  incumbrance.  Upon  the  faith  of  these  repre- 
sentations the  defendant  purchased;  afterwards  it  turned  out 
that  Byer's  judgment  was  not,  in  point  of  fact,  the  oldest  lien 
upon  the  lot  sold,  and  that  there  were  incumbrances  upon  it  to 
more  than  twice  its  value.  Byer's  attachment  was  levied  on  the 
eighteenth  of  July,  1856.  The  one  hundred  and  twenty-fifth 
section  of  the  practice  act  provides  that  real  property  shall  be 
attached  by  leaving  a  copy  of  the  writ  with  the  occupant  thereof, 
and  filing  a  copy,  together  with  a  description  of  the  property 
attached,  with  the  recorder  of  the  county. 
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The  return  of  the  sherifT,  filed  in  the  recorder's  office,  shows 
that  the  attachment  was  levied  on  lot  11,  in  block  N,  and  not 
lot  11,  in  block  M.  This  was  afterwai^s  corrected  on  applica- 
tion to  the  district  court,  but  before  the  correction  was  made 
other  attachments  had  intervened. 

It  will  hardly  be  necessary  to  enter  into  any  argument  to  show 
that  the  first  attachment  could  not  bind  property  not  described 
in  the  return  of  the  officer,  and  that  the  subsequent  attachment 
creditors  were  not  postponed  to  the  satisfaction  of  Bjer's  judg- 
ment. The  case  then  turns  upon  the  question  whether  Byer  is 
estopped  by  his  declarations  and  representations  made  to  Hyer, 
the  attorney  of  the  defendant 

In  this  view  of  the  case,  it  is  immaterial  whether  Byer  made 
such  representations,  knowing  them  to  be  false,  or  whether  he 
was  ignorant  of  the  facts  altogether:  1  Story's  Eq.  Jur. ,  sec.  193. 
It  is  sufficient  if  they  were  untrue,  and  at  the  same  time  a  mate- 
rial inducement  to  the  purchase,  and  that  the  defendant  acted 
on  the  faith  of  them,  which  is  indubitably  true.  It  is  said  that 
the  maxim  caveat  emptor  applies  to  judicial  sales,  and  that  the 
defendant  cannot  avail  himself  of  the  misrepresentations  of  the 
plaintiff,  as  he  had  access  to  the  records  of  the  county,  and 
might  have  informed  himself  upon  the  subject.  Grant  that  the 
maxim  caveai  emptor  applies  to  sheriffs'  sales,  it  has  never  been 
carried  to  the  extent  that  such  a  sale  could  not  be  impeached 
on  the  ground  of  fraud  or  misrepresentation.  The  maxim  only 
applies  thus  far,  that  the  purchaser  is  supposed  to  know  what 
he  is  buying,  and  does  so  at  his  own  risk.  But  this  presump- 
tion may  be  overcome  by  actual  evidence  of  fraud,  or  it  may  be 
shown  that  in  fact  the  party  did  not  know  the  condition  of  the 
thing  purchased,  and  was  induced  to  buy  upon  the  faith  of  rep- 
resentations made  by  those  who,  by  their  peculiar  relations  to 
the  subject,  were  supposed  to  be  thoroughly  acquainted  with  iL 
The  tact  that  the  defendant  might  have  examined  the  public  xeo- 
ords  does  not  alter  the  case.  Before  such  an  examination  could 
have  been  had,  the  sale  woidd  have  been  over,  and  he  would 
have  lost  the  opportunity  of  the  purchase.  If,  under  these  cir- 
cumstances, he  applied  to  the  judgment  creditor  for  informa- 
tion, and,  acting  upon  that  information,  was  misled  to  his  preju- 
dice, he  should  be  relieved,  and  the  actual  party  in  interest 
estopped  from  claiming  an  advantage  resulting  from  his  own 
misrepresentations  of  facts,  whether  willfully  or  ignorantly  nuMla^ 

Judgment  reversed,  and  cause  remanded. 

luBT,  J.,  concurred. 

Am.  Dm.  Vol-  LXVm— It 
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Cayxat  Emptor  Afpuu  to  SHEBms'  Sales:  Laaiiff%  JETdrtT.  WmrWg^ 
eO  Am.  Deo.  533;  CcUdweUy.  WaUera, 65 Id.  592;  DanleifT. Beetar,  SOU.  242, 
And  notea. 

EsTOFPXL  OF  On>  Who  bt  Missbpbbsbntatiohs  IsDuon  Ahothkb  to 
FuBCHASB  land  at  exeontion  sale:  See  Slevens  y.  MeNanwra^  58  Am.  Deou 
740,  and  note  742;  Spragg  ▼.  Shriver,  64  Id.  698. 

Rbtuxh  of  Attaohmsnt  mat  be  Amended,  and  ii  valid  against  the 
■heriff  only  aa  amended:  Cody  ▼.  Qwrnip  44  Am.  Dea  75;  aee  also  note  on 
••Amendmenta  of  Attachmenta,"  Barber  t.  Swam,  61  Id.  125, 131 


GiLMAN  V.  County  of  Contra  Costa. 

[SOaufobba,  02.1 

Obdbb  d  Judgment  ob  Conolubion  of  Court  upon  Ant  Motion  or  Pro* 

ORBDiNO  by  which  afllrmattTe  relief  ia  gnuited  or  relief  ii  denied. 
Appeal  Lieb  from  Order  Befusino  to  Quash  Bxeoution  imder<«tetato 

giving  appeal  from  "  any  apodal  order  made  after  judgments " 
AonoN  DID  NOT  Lib  against  Counties  at  Common  Law,  and  anch  wbb  the 

law  of  Galifomia  nntil  the  statute  of  May  11,  1854,  anthorizing  suits  by 

and  against  counties. 
Statute  Exempting  Propebtt  of  Counties  from  Ezeoution  Sals  is  mars 

affirmance  of  common  law,  and  cannot  impidr  the  obligation  of  any  con- 

tract. 
CouNTT  Revenues  in  Hands  of  Treasurer  are  not  Subject  to  Seizure 

ON  EXBOUTION. 

Appbal  from  an  order  of  the  lower  court  overmling  a  motion 
to  quash  an  execution  and  discharge  a  levy.  The  plaintiff 
obtained  judgment  against  Contra  Costa  county,  and  levied 
execution  upon  the  court-house  and  upon  the  revenues  of  the 
county  in  the  hands  of  the  treasurer. 

Sloan  and  Hartman^  for  the  appellant. 

Charge  F.  and  WiUiamff.  Sharp,  for  the  respondent. 

By  Court,  Mubbat,  C.  J.  The  first  question  presented  is, 
whether  an  appeal  will  lie  in  such  a  case.  The  three  hundred 
and  thirty-sixth  section  of  the  practice  act  gives  an  appeal  from 
«  any  special  order  made  after  judgment." 

The  question,  then,  is.  What  is  an  order?  It  may  be  defined 
to  be  the  judgment  or  conclusion  of  the  court  upon  any  motion 
or  proceeding.  It  means  cases  where  a  court  or  judge  grants 
affirmative  relief,  and  cases  where  relief  is  denied.  This  is  ap- 
parent from  the  language  of  the  statute  itself,  which  gives  an 
appeal  "  from  an  order  refusing  to  change  the  place  of  trial," 
etc.    The  counsel  for  the  respondent  relies  upon  the  decisions 


July,  1857.]   QuJCAN  v.  Commr  of  Contba  Gosta.         291 

of  this  court  in  Baker  v.  Boaenihal  [not  reported];  JSenly  ▼.  HoM^ 
Ungs,  3  Cal.  341;  and  People  v.  Siittman,  7  Id.  117. 

The  first  caae  was  an  appeal  from  an  order  refusing  to  dis- 
charge an  attachment  before  final  judgment.  In  the  second 
case  we  held  that  the  party  should  have  appealed  from  the  origi- 
nal act  complained  of ,  and  not  an  order  refusing  to  vacate  it; 
and  in  the  last  case  it  was  held  that  no  appeal  lay  from  an  or- 
der refusing  to  change  the  place  of  trial  until  after  final  judg- 
ment. 

The  appellants  being  entitled,  then,  to  their  remedy  by  ap- 
peal, it  remains  to  be  ascertained  whether  the  court  bdow  cor- 
rectly refused  to  quash  the  execution. 

At  common  law  an  action  did  not  lie  against  a  county,  and 
the  law  was  the  same  in  this  state  until  the  eleyenth  of  May, 
1854,  when  the  legislature  passed  a  special  statute  authorizing 
coimties  to  sue  and  be  sued.  Preyiously ,  on  the  first  of  May  of 
the  same  year,  an  act  had  been  passed  exempting  the  property 
of  counties  from  forced  sale  upon  execution. 

The  respondent  contends  that,  inasmuch  as  the  debt  was  con- 
tracted before  the  act  of  May  1, 1854,  it  is  not  affected  by  the 
act;  in  other  words,  that  the  act  is  not  retrospectiye,  and  if  it 
were,  it  would  be  unconstitutionaL 

The  answer  to  this  proposition  is,  that  the  act  is  but  an  af- 
firmance of  the  common  law.  At  the  date  of  its  passage  the 
plaintiff  had  no  right,  by  his  contract,  to  sue  the  county,  take 
out  an  execution,  and  sell  the  county  buildings;  so  that  the  ob- 
ligation of  no  contract  is  impaired,  so  far  as  he  is  concerned. 

The  le^  upon  the  county  revenues  in  the  hands  of  the 
treasurer.was  illegal  and  void.  These  revenues  are  authorized 
by  law,  and  appropriated  to  distinct  purposes,  and  are  not  the 
subject  of  seizure  upon  execution. 

Judgment  reversed. 

BuBvsn,  J.,  concurred. 

LuBiLm  or  Countixs,  Modi  or  m  Ehioboimsiit,  aitd  Fowxb  ov 
LiOTBLATDBs  TO  MoDiVT  OK  lMPAiK.--Ooo]ities  ve  poUtloal  diyfiioDt  of  the 
ftate^  and  are  orgaoized  tm  a  part  of  the  maohinery  of  the  government  for 
the  performance  of  fnnctionB  of  a  pablic  nature:  Barton  Ckmwtif  v.  WaUtr^  4tJ 
Ha  189;  Mcmry  OmtMby  ▼.  LewiB  Cwniyt  1  Swan,  236;  Lammie  OwaOfi  v. 
ii(&ai^Coimly,92U.S.S07;6VtinyerT.i\ito«HCot^  Theyara 

merely  parti  of  the  state  government  and  partake  of  the  state's  immunity 
from  liability.  The  state  is  not  liable  except  by  its  own  consent,  and  so  the 
eoonty  is  exempt  from  liability  nnleas  the  state  has  consented.  Speaking 
geoeraUy,  it  may  be  said  that  connties  are  not  subject  to  implied  common- 
law  liibiUtiea  as  municipal  corporations  are:  See  notes  to  Brommg  ▼.  C}t$ 
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qf  Springfield^  63  Am.  Dec.  35  et  seq.;  Perry  v.  Worcester,  66  Id.  431. 
Their  liabilitieB,  whether  grounding  in  tort  or  contract,  are  the  mere  creatarea 
of  statute.  The  assumption  of  the  powers  conferred  and  duties  imposed 
upon  them  is  wholly  involuntary,  and  they  possess  no  power  and  can  incur  no 
obligations  except  such  as  are  specially  provided  for  by  statute:  Granger  v. 
Pulaski  County,  26  Ark.  37.  They  are  not  municipal  corporations  proper, 
but  inasmuch  as  they  possess  various  corporate  powers^  duties,  and  liabilities 
vested  in  them  by  statute,  tliey  are  termed,  like  unincorporated  towns,  school 
districts,  and  the  like,  quasi  corporations:  Id.;  People  v.  IngersoU,  58  N.  Y, 
1;  S.  C,  17  Am.  Bep.  178;  Louisville  etc.  R,  R.  Co,  v.  County  Court  of  David- 
son, 62  Am.  Dec.  424.  And  they  are  completely  under  the  control  of  the  legis- 
lature. When  liable  at  all,  they  are  made  so  by  statute.  In  the  absence  ol 
statute,  there  is  no  duty  or  liability:  Russell  v.  Men  qf  Devon,  2  T.  R.  671s 
Supervisors  qf  Crau^ford  County  v.  LeClere,  4  Chand.  56;  Shawnee  County  v. 
Carter,  2  Kan.  115;  Askew  v.  Hale  County,  54  Ala.  639;  S.  C,  25  Ajn.  Bep. 
730;  Simpson  v.  Lauderdale  County,  56  Ala.  64;  Heller  v.  Shawnee  County 
Commissioners,  23  Kan.  128,  130;  Wilson  v.  Commissioners,  7  Watts  ft  S.  107; 
their  powers  are  to  be  strictly  construed:  English  ▼.  Chicot  County,  25  Ark. 
451;  Murphy  v.  Napa  County,  20  Cal.  497;  Claibome  County  v.  Brooks,  111 
U.  S.  400.  Thus  the  power  to  construct  county  buildings  does  not  authorize 
issue  of  commercial  paper:  Claiborne  County  v.  Brooks,  111  U.  S.  400.  See 
also  Simpson  v.  Lauderdale  County,  56  Ala.  64. 

Contracts, — The  statute  authorizing  a  contract  must  bestrictly  pursued  or  the 
contract  will  not  bind  the  county:  Murphy  v.  Napa  County,  20CaL  497;  Hight 
▼.  Monroe  County  Commissioners,  68  Ind.  575;  Driftwood  Valley  Turnpike 
Co,  ▼.  Bartholomew  Co,,  72  Id.  226;  Steines  v.  Franklin  County,  48  Mo.  167; 
Shawnee  County  v.  Carter,  2  Kan.  115;  Treadwdl  v.  Commissioners,  11  Ohio 
8t.  190.  The  requirements  of  the  statute  must  be  fulfilled:  HuU  v.  County 
qf  Marshall,  12  Iowa,  142;  as  where  a  regular  meeting  of  the  county  board  is 
necessary  before  entering  upon  the  contract:  Archer  v.  Commissioners,  3 
Blackf.  501;  Commissioners  v.  Ross,  46  Ind.  404;  Riee  ▼.  Plymouth  County,  43 
Iowa,  136;  Crump  v.  Supervisors,  52  Miss.  107.  Still,  thongh  informally 
undertaken,  a  county  may  become  liable  on  a  promise  if  by  subsequent  acts  the 
offer  is  ratified:  hawk  v.  Marion  County,  48  Iowa,  472.  It  may  be  ratified  at 
a  subsequent  meeting  of  the  board  in  legal  session  and  the  county  thus  be- 
come liable:  Mitchell  v.  Commissioners,  18  Kan.  188;  Clarke  v.  Lyim  County, 
7  Nev.  75;  TaiboU  v.  Parish  of  Iberville,  24  La.  Ann.  135.  But  a  contract, 
nnless  made  pursuant  to  statutory  authority,  will  not  bind  the  county:  Ray- 
bum  y.  Davis,  2  III.  App.  548;  Stamp  ▼.  Cass  County,  47  Mich.  330;  Robert- 
son ▼.  Breedlove,  61  Tex.  316.  Aud  the  county  may  always  defend  a  suit  on 
contract  on  the  ground  that  it  is  ultra  vires:  Driftwood  Valley  Tumpiks 
Co,  V.  Bartholomew  County  Commissioners,  72  Ind.  226;  Henderson  v.  Silieiy 
County,  28  Minn.  515;  FowU  v.  Alexandria,  3  Pet.  409.  But  a  subsequent 
act  of  the  legislature  may  validate  a  contract  though  originally  it  was  void: 
Steines  v.  FranJdin  County,  48  Mo.  167.  Contracts  made  with  county  ofiScials 
will  not  bind  the  county  when  the  officials  had  no  authority  to  make  the 
contract:  Orange  County  Commissioners  v.  Ritter,  90  Ind.  362;  Madison  County 
Commissioners  ▼.  Burford,  93  Id.  383;  Supervisors  qf  Crawford  County  v. 
LeClere,  4  Chand.  56;  Smith  v.  Barron  County,  44  Wis.  686;  Stamp  v.  Cas» 
County,  47  Mich.  330;  Warrick  v.  Butterworth,  17  Ind.  129;  Dennison  ▼.  SL 
Louis  County,  33  Mo.  168.  Where  a  contract  was  made  with  an  agent  of  a 
county  the  county  was  not  boun  1,  in  the  absence  of  a  showing  that  il 
authorized  and  ratified  the  contract:   Warrick  v.  Butterworth,  17  Ind.  129. 
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Wbere  a  oommittee  of  the  oonnty  board  is  daly  aathorized  its  acts  will  bind 
the  county,  irrespective  of  sabseqnent  ratification  or  disaffirmance:  I^reneh  ▼. 
Ihmn  Qmnty,  58  Wis.  402. 

Liability  qf  County /or  Beneficial  Ute  <{/*  Mcneyt  Labcr^  or  Property^  though 
mot  Formally  Obligated  ther^or. — Counties  are  sometimeB  subjected  to  a  lia- 
bility when  they  have  received  the  beneficial  use  of  anything,  although  the 
formalities  necessary  to  bind  thera  have  not  been  performed  or  compliod 
with:  See  County  v.  Bridenhart,  16  Pa.  St  458.  Thus,  money  made  use 
of  by  a  county  for  beneficial  purposes,  though  obtained  under  a  con- 
tract uUra  vires  on  the  part  of  the  county,  may  be  recovered  on  a  count 
for  money  had  and  received:  Hendereon  v.  Sibley  County ^  28  Minn.  515, 
eiting  Pimenial  y.  City  of  San  Francinco,  21  Cal.  351;  QauBe  v.  City  t^ 
ClarhBfeiUe,  5  DiE  165;  DiU  v.  Wareham,  7  Met.  438.  See  also  Gray  v. 
Tomphme  County  Supervisors,  93  N.  Y.  603.  In  Stamp  v.  Cass  County,  47 
Mich.  380,  it  was  said  that  a  board  of  supervisors  cannot,  unless  distinctly 
anthorixed  by  legislation,  incur  debts  or  make  engagements,  except  on  the 
basis  of  benefit  to  the  county  it  represents.  Where  a  county  conveys  land 
under  a  mistake  of  title  and  makes  use  of  the  purchase  money,  upon  the  fail- 
ure of  title  the  purchaser  may  recover  the  purchase  price:  Clark  v.  Salins 
County  Commissioners,  0  Neb.  516.  Mouey  loaned  to  the  comnussioners  for 
the  benefit  of  a  county  may  be  recovered  horn  the  county,  with  legal  interest 
thereon,  if  it  is  shown  that  it  was  appropriated  to  the  execution  of  an  act 
which  it  is  made  the  duty  of  the  commissioners  to  perform,  and  the  county 
has  received  the  benefit  of  it.  But  nothing  can  be  recovered  which  is  not 
shown  to  have  been  expended  for  the  use  and  benefit  of  the  coonty  and  for 
some  purpose  authorized  by  law:  WaUz  v.  Ormsly  County ,  1  Nev.  370.  One 
who  performs  services  for  which  commissioners  are  authorized  to  contract, 
with  the  knowledge  and  consent  of  the  commissioners,  and  whose  work  is 
accepted  and  used  by  the  county,  may  recover  from  the  county  what  the 
work  and  materials  are  reasonably  worth,  without  an  express  contract  by  and 
with  the  commissioners:  Madison  County  v.  Oibbs,  9  Lea,  383.  It  does  not 
require  an  express  statutory  enactment  to  impose  the  liability  on  the  county 
of  defraying  the  expenses  of  the  supreme  court,  where  a  usage  to  that  effect 
has  prevailed.  And  if  the  clerk  of  the  court  has  paid  the  expenses,  he  has 
his  action  against  the  county  to  recover  the  amount:  McCalmont  v.  County  qf 
AUeghany,  20  Pa.  St.  417.  An  action  against  a  county  for  the  price  stipu- 
lated in  a  written  contract,  for  work  to  be  done  ''to  the  acceptance  of  the 
county  commissioners,"  is  not  maintainable,  without  proof  that  they  ac- 
cepted the  work;  but  on  a  quantum  meruit  count  the  plaintiff  may  recover 
such  sum  as  the  benefit  of  the  work  he  has  done  in  compliance  with  the 
terms  of  the  contract  is  reasonably  worth  to  the  defendant,  not  exceeding  the 
contract  price:  Atkins  v.  Barnstable  County,  97  Mass.  428.  But  in  Wolcott  v. 
Lawrence  County,  26  Mo.  272,  it  is  held  that  no  recovery  can  be  had  against 
a  county  on  a  quantum  meruit  for  erecting  a  court-house  for  the  county;  a 
recovery,  if  had  at  all,  must  be  had  upon  a  special  contract  entered  into  in  con- 
formity to  the  provisions  of  the  act  providing  for  the  erection  of  county  build- 
ings: See  also  Lehigh  County  v.  Kleckner,  5  Watts  k  S.  181.  So  where  a 
oontractor  to  build  public  buildings,  after  instructions  to  cease  work,  still 
kept  on  and  completed  the  structure,  departing  materially  from  the  stipula- 
ticsn«  of  the  contract,  he  could  not  recover  the  contract  price:  McCoy  v.  Jus* 
tices  of  Harnett,  8  Jones  L.  272.  And  work  done  for  the  county  without  any 
authority  whatever,  upon  the  mere  advice  of  the  county  judge,  and  without 
subsequent  ratification  or  acceptance  by  the  county,  will  not  form  the  basis 
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of  a  claim  for  the  value  thereof  against  the  county:  Epperson  v,  SMbif  Oowntf^ 
7  Lea,  275.  A  county  ia  not  liable  for  voluntary  services,  nor  can  a  ooon^ 
board,  without  statutory  permission,  make  an  allowance  for  such  aervioeat 
Ccmmimonen  v.  Boylt^  9  Ind.  296. 

Torts, — Counties  are  not  liable  in  tort  unless  by  express  provision  of  stat- 
ute, or  l>y  necessary  implication  therefrom:  Dillon  on  Mun.  Corp.,  sec  963. 
An  action  cannot  be  maintained  against  town  or  other  quasi  corporation,  for 
neglect  of  corporate  duty,  unless  such  action  is  given  by  statute:  HUZ  t. 
Boston^  122  Mass.  351.    Certainly  they  will  not  be  liable  foi  neglect  to  per- 
foim  an  act  when  no  duty  to  perform  the  act  is  imposed  upon  them  by  atat- 
Qte:  CotkmUm  ComUy  v.  Kinney^  45  Ala.  176;  Swin^ord  t.  FhmiUii  OausUiff. 
73  Mo.  279  (highways).    And  the  great  weight  of  authority  is  that  whetfa«r 
A  duty  is  imposed  by  statute  or  not,  the  county  is  not  liable  for  a  negleot  to 
perform  it  unless  it  is  expressly  made  so  by  statute:  Oovemar  v.  JuaUees^  19* 
Ga.  97;  Haywood  v.  Justices,  20  Id.  845;  Toum  qf  WaUham  v.  Kemper^  6& 
HI.  346;  S.  C,  8  Am.  Rep.  652;  WhUe  Y.  Cotmty,  58  Id.  297;  S.  C,  11  Am. 
Bep.  65;  KinccUd  v.  Hardin  County,  53  Iowa,  430;  S.  C,  36  Am.  Bep.  236f 
Turner  v.  Woodbury  County,  57  Iowa,  440;  Marion  County  Commissioners  ▼• 
Siggs,  24  Kan.  255;  DetroU  v.  Blahely,  21  Mich.  84;  Sutton  v.  Board,  41 
Miss.  236;  Brabham  v.  Supervisors,  54  Id.  363;  Beardon  y.  St.  Loms  County^ 
86  Mo.  555;  Woods  v.  Coffax  County,  10  Neb.  552;  Cooky  v.  Freeholders  of 
Essex,  27  N.  J.  L.  415;  StaU  y.  Hudson  County,  30  Id.  137;  Freeholders  v. 
Strader,  18  Id.  108;  Livermare  v.  FreehMers,  29  Id.  245;  Pray  v.  Jersey 
City,  82  Id.  394;  Kinsey  v.  Magistrates  qf  Jones,  8  Jones  L.  186;  White  v. 
Chowan  County  Commissioners,  90  N.  C.  437;  S.  C,  47  Am.  Rep.  534;  White- 
head V.  Philadelphia,  2  Phila.  99;  Young  v.  Commis^aners,  2  Nott  &  M. 
537;  Wood  v.  Tipton  County,  7  Baxt  112;  Nevasota  v.  Pearee,  46  Tex.  525. 
Most  of   these  cases  concern  the  neglect  to  keep  roads  and  bridges  in 
repair.    And  there  is  a  minority  of  authority  that  holds  that  where  this- 
duty  is  imposed  by  statute  the  county  will  be  liable  for  its  n^leot:  Fergu' 
son  V.  Davis  County,  57  Iowa,  601;  HmfT  v.  Poweshiek  County,  60  Id.  629; 
Eyler  v.  Alleghany  County  Commissioners,  49  Md.  257;  County  CommifssUmers 
Y.  Gibson,  36  Id.  229;  Shdby  County  Commissioners  v.  Deprez,  87  Ind.  509* 
joonstruction  of  bridge);  Morgan  County  Commissioners  v.  Priteihett,  85  Id. 
68;  House  Y.  County  Commissioners,  60  Id.  580;  Bigony  v.  SehuylkiU  County^ 
103  Pa.  St.  382.    Judge  Dillon,  upon  a  consideration  of  the  authorities  re- 
specting the  liability  for  defects  in  bridges  and  highways,  makes  the  follow* 
ing  deductions:  "On  examination,  it  will  be  found  that  the  cases  may  be- 
grouped  into  the  following  classes:  1.  Where  neither  chartered  cities  nor 
counties  are  held  to  an  implied  civil  liability.    Only  a  few  states  have 
adopted  this  extreme  view.    2.  Where  the  reverse  is  held,  and  both  char- 
tered cities  and  counties  are  alike  considered  to  be  impliedly  liable  for  their 
neglect  of  duty  in  question.    This  doctrine  prevails  in  a  small  number  of 
states.    3.  Where  municipal  corporations  proper,  such  as  chartered  cities, 
are  held  to  an  implied  civil  liability  for  damages  caused  to  travelers  for  de> 
feotive  and  unsafe  streets  under  their  control,  but  denying  that  such  liability 
attaches  to  counties,  or  other  quasi  corporations,  as  respects  highways  and 
bridges  under  their  charge.    This  distinction  has  received  judicial  sanction  in 
a  large  majority  of  the  states,  where  the  legislature  is  silent  in  respect  of 
corporate  liability:"  Dillon  on  Mun.  Corp.,  sec.  999.    See  HiU  v.  Boston,  122 
Mass.  344;  S.  C,  23*  Am.  Rep.  332,  which  *^n*Minm  an  able  discussion,  per 
Gray,  C  J.,  of  the  law  of  the  repair  of  highways  and  bridges.    For  the 
liability  of  cities  for  neglect  to  repair  streets,  see  note  to  Browning  v.  City^ 
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^^/iflHa^SeU;  63  Am.  Dee.  360  el  Mq.  In  tome  steteeik  is  provided  1)grstei- 
Qte  that  ooimties  shall  be  UaUe  in  this  respeot:  Sipkff  t.  Enex  ete.  Cowmtg 
FnMUkn^  40  N.  J.  L.  4ft.  Bnt  in  the  abeenoe  of  statnte  the  eonnty  will 
BOt  be  liable  for  a  nnisanoe  eaosed  by  the  eraotion  of  a  jail  and  its  filthy  and 
disorderly  oonditiop;  Wdm  ▼.  Qagt  ComUy^  6  Neb.  404;  see  CrawtU  t.  So* 
noma  CamUiif,  25  OaL  313.  Liability  for  j^perty  destroyed  by  mobs:  Note 
to  Praiker  ▼.  CfUy  qfLexmffton^  66  Am.  Deo.  680,  600.  This  is  prorided  for 
hy  statnte  in  PennsylTanias  AiUgkmif  Coim<y  t.  Oibmm,  00  Fa.  8t  807;  8. 
0.9  36  Am.  Bep.  670. 

mot  lAable/ar  AeU  or  NtgUffemee  qf  Qfieen, — An  action  against  a  oonnty 
will  not  lie  for  injnries  lesolting  from  the  non-performance  by  its  officers  of 
a  corporate  or  official  duty*  unless  it  is  given  by  statnte:  Granger  y.  PulaM 
OMM<y,26Ark.  37;  SemtdOrmB.  R.  Co.r.SemiaCRaraComU^,  62CaL  180| 
Hedgetr.  CkmUig^^Madimm,  I  Oilm.  667;  YFoMom  v.  Kdmper,  65  DL  346; 
While  ▼•  Cbw^y,  68  Id.  207;  Pihe  CamUy  ComnAemonere  v.  NorrmgUm^  82 
Ind.  100;  Soper  t.  Hemy  Oauntg,  26  Iowa,  264;  Doedall  v.  Olnuted  Cauwtg^ 
30  Minn.  06;  8.  C,  44  Am.  Bep.  186;  SuUon  ▼.  Board,  41  Miss.  236;  Clark 
T.  Adair  Oomiig,  70  Mo.  636;  Wekm  ▼*  Cfage  OomUy,  6  Neb.  404;  MeOomM 
T.  Dtwey^  Id.  3fi6,  302;  Woode  t.  Oo{fax  ComUp,  10  Id.  652;  CommU- 
ekmere  ▼.  Migkde^  7  Ohio  8t  100  (overraling  Commie^nere  t.  BuU,  2  Ohio^ 
348,  which  was  recognized  as  anthoritative  in  Bichardeon  ▼.  Spencer,  6  Id. 
13);  conlra.  Houee  v.  Countg  CommMonere^  60  Ind.  680;  PrUeheU  ▼.  Mor* 
gan  Comniff,  62  Id.  210.  Nor  is  a  eonnty  liable  for  the  acts  or  negligence  of 
He  servants  which  oanse  injury  to  others.  In  this  respect  a  county  differs 
from  a  mnnidpal  corporation;  for  the  latter  is  liable  when  its  agents  canso 
injnry  to  persons  by  nnneoessary  acts  or  negligence  in  the  prosecution  of  a 
public  woric,  such  as  the  repairing  of  a  highway,  grading  streets,  constmo- 
tion  of  a  sewer,  or  the  building  of  a  bridge:  See  note  to  Perry  v.  fToreeeter, 
66  Am.  Dec  431.  Bnt  a  county  is  a  political  division  of  a  state,  and  is  no 
moro  liable  for  the  tortious  acts  or  negligence  of  its  officers  or  agents  than 
the  state  would  be  in  the  absence  of  a  statute  imposing  this  liability:  Sher- 
botume  v.  Tuba  ConaUy,  21  GaL  113;  CroweU  v.  Sonoma  County,'^  Id.  313; 
Bt^fman  v.  ^Tosi  Joaquin  County,  21  Id.  426;  Symonds  v.  Clay  ComUy,  71 
BL  856;  ffoOenbeck  t.  Wkmebago  County,  05  Id.  148;  3.  C,  35  Am.  Bq^ 
161;  jBiatep  v.  KetAuh  County,  18  Iowa,  100;  Commieeionere  v.  MighOe,  7 
Ohio  St.  100;  see  also  State  v.  Bichardeon  County,  11  Neb.  403;  BoUon  v. 
Caee  County,  Id.  220;  Biehardeon  County  v.  Meyer,  Id.  357.  The  prinoipla 
that  the  pnblio  is  not  chargeable  with  the  negligence  of  its  officers,  even 
as  agidnst  sureties,  applies  as  weU  to  county  officers  as  to  state  officials! 
CommomweaUh  v.  JSHee,  22  Fa.  St.  211;  S.  C,  60  Am.  Dec  70.  A  coun^ 
is  not  liable  for  the  misappropriation  by  its  treasurer  of  funds  belonging 
to  an  infant,  and  deposited  with  the  treasurer  pursusnt  to  statute— at 
least,  in  the  absence  of  evidence  that  the  funds  were  used  or  applied  for 
the  benefit  of  the  county:  Cray  v.  TompUne  County  Supervieore,  03  N.  Y. 
603;  see  also  School  Dietriet  v.  SaUne  County  Conmieeionera,  0  Neb.  403.  A 
county  is  not  liable  for  the  acts  of  the  board  of  supervisors  in  the  ezeroise  of 
its  legislative  power.  So  the  county  is  not  liable  for  damages  resulting  jto  an 
individual  by  reason  of  a  defect  in  the  plan  of  a  bridge  which  is  erected  pur- 
suant to  a  vote  of  the  board  and  under  its  control  and  supervisioei.  The  same 
rule  controls  here  that  would  control  in  case  of  a  bridge  constructed  by  an* 
thority  of  the  legidature:  LarUn  v.  Saginaw,  11  Mi^.  88;  bat  see  Fergueom 
V.  DaeJt  County,  67  Iowa,  601.  A  distinction  is  made  in  ffannon  v.  Comh^ 
^fSt.  LomU,  62  Mo.  313,  when  it  is  held  that  the  rule  that  counties,  being 
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political  subdiTiaioDB  of  the  state,  are  not  liable  for  the  laches  or  misoonduct 
of  their  servants  has  no  application  to  a  neglect  of  those  obligations  incurred 
by  comities  when  special  duties  are  imposed  on  them,  or  where  they  are 
engaged  in  the  oonstmotion  of  a  private  enterprise;  for  under  such  circa m- 
stances  the  county  is  quoad  hoe  a  private  corporation. 

Rbmbdibs  fob  Ekfobcsmbnt  of  Gountt  Liabilitdes. — SuiU  agaitifti 
Cotmiies, — ^The  county  government  is  a  part  of  the  sovereign  state  govern- 
ment, and  cannot  be  sued  except  by  the  consent  of  the  state:  RusteU  v.  Men  of 
Devon,  2  T.  R.  671;  LyeU  v.  8L  Clair  County,  3  McLean,  580;  Hunaaker  v. 
Borden,  5  Gal.  288;  S.  C,  63  Am.  Dec.  130;  Price  v.  Sacramento,  6  GaL  2i>4; 
Sharp  V.  Contra  CoOa  Co,,  34  Id.  284;  Ward  v.  County  qfffcartford,  12  Conn. 
404;  Schuyler  County  v.  Mercer,  4  Glim.  20;  Rock  Island  v.  Steele,  31  111.  543; 
Anderaon  v.  StaU,  23  Miss.  459;  CarroU  v.  Board  of  Police,  28  Id.  38;  Tay- 
lor V.  Salt  Lake  County  Court,  2  Utah,  405.  Creditors  dealing  with  a  county 
for  whose  liabilities  no  means  of  enforcement  have  been  provided  mast  rely 
wholly  upon  the  good  faith  of  the  county:  HunwJcer  v.  Borden,  5  CoL  288; 
8.  G.,  63  Am.  Dec.  130;  Sharp  v.  Contra  Costa  Co,,  34  Gal.  284.  Where  no 
means  are  provided  for  the  payment  of  the  debt,  the  creditor's  only  remedy  is 
to  apply  to  the  legislature:  Ro§e  v.  EetudtUo,  39  Id.  270.  An  act  prescribing 
that  actions  against  a  county  may  be  commenced  in  the  district  court  of  the 
judicial  district  embracing  said  county  authorizes  the  bringing  of  actions 
generally  against  counties:  Waitz  v.  Ormeby  County,  1  Nev.  376.  A  county  is 
suable  by  virtue  of  statute  extending  the  word  "  person  "  to  bodies  politic 
and  corporate:  Donaldmm  v.  San  Miguel  County,  1  N.  M.  263.  As  counties 
are  not  suable  except  by  statute,  the  mode  pointed  out  by  the  statute  must 
be  strictly  pursued:  Rock  Island  v.  Steele,  31  111.  543;  Schuyler  County  v. 
Mercer,  4  Gilm.  20.  Where  no  action  is  provided  by  statute,  the  proper 
county  officials  may  be  subjected  to  mandamus  to  pay  the  debt:  CarroU  v. 
Board  of  Police,  28  Miss.  38;  Taylor  v.  Salt  Lake  County  Court,  2  Utah,  405. 

Venue, — Actions  against  counties  must  be  instituted  and  prosecuted  in  the 
county  against  which  the  action  is  brought:  Schuyler  County  v.  Mercer,  4 
Gilm.  20;  Randolph  v.  RaJUs,  18  III.  29;  King  v.  McDrew,  31  HI.  418;  Lfhigh 
County  V.  KUekner,  5  Watts  &  S.  181.  Mandamus  must  be  issued  out  of  a 
court  within  the  county:  Woodman  v.  Somerset,  24  Me.  151.  A  county  which 
by  statute  may  sue  or  be  sued  in  any  court  is  subject  to  suit  in  the  United 
States  courts:  Commissioners  of  Floyd  v.  Hurd,  49  Ga.  462;  McCoy  v.  Wajsh- 
jngton  Co,,  3  Wall.  jun.  381.  In  Ilawkes  v.  Kennebeck,  7  Mass.  461,  it  was 
said  that  the  action  against  the  inhabitants  of  a  county  must  be  sued  in  an- 
other county,  that  a  fair  trial  might  be  procured. 

Presentation  to  County  Board  for  Allowance, — It  is  generally  provided 
by  statute  that  suit  cannot  be  maintained  against  a  county  upon  a  claim 
proper  to  be  audited  by  the  county  board  until  the  claim  or  demand  has  been 
presented  to  the  board  and  the  board  has  refused  to  allow  it:  Barbour  County 
V.  Horn,  41  Ala.  114;  McCann  v.  Sierra  County,  7  Gal.- 121;  Maddox  v.  Ran 
dolph,  65  Ga.  216;  Commissioners  v.  Wood,  35  Ind.  70;  Armstrong  v.  Tamja 
County,  34  Iowa,  309;  State  v.  BonebreaJc,  4  Kan.  247;  OiUett  v.  Lyon  County, 
18  Id.  410;  Raymond  v.  Commissioners,  18  Minn.  60;  Taylor  v.  Marion  County, 
61  Miss.  731;  Lawrence  County  v.  City  of  Brookhaven,  Id.  68;  Jones  v.  Com- 
missioners, 73  N.  C.  182;  Love  v.  Chatham  County,  64  Id.  706;  Hohman  v. 
Comal  County,  34  Tex.  36;  Jackson  v.  La  Crosm,  13  Wis.  490;  Smith  v.  Bar- 
ron County^  44  Id.  686;  but  see  Clapp  v.  County  qf  Cedar,  5  Iowa«  15;  S.  C., 
post,  p.  678,  and  note.  The  rule  is  founded  upon  the  propriety  of  giving  the 
county  notice  of  the  claim  and  an  opportunity  to  pay  without  anil:  McLean 
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iiom  V.  Commumonen,  71  N.  C.  38.  In  Boroe  itatea  cUinu  for  damages  for 
torta,  as  well  as  claims  arising  out  of  contracts,  most  be  thus  presented  before 
suit:  Harbour  County  v.  Ilom,  41  Ala.  114;  MeCann  t.  Sierra  County,  7  Cal. 
121 ;  Maddox  v.  Randolph,  65  Qa.  210.  Though  in  others  this  is  not  so:  Brady 
Y.  Supervitors^  2  Sandf .  460.  If  the  board  refuse  to  act  on  the  claim,  it  may 
be  compelled  to  do  so  by  mandaimua:  Price  ▼.  SacramaUOt  6  CaL  25;  People  ▼. 
fnpervtiors,  28  Id.  429;  Alden  v.  Alameda  Coitniy^  4Z  Id.  ^0;  Siatey.County 
Judge,  5  Iowa,  ^380;  Taylor  y.  Sail  Lake  ComUy  Court,  2  Utah,  406.  After 
presentation  to  and  rejection  by  the  board  of  snperrisors  or  other  county  boards 
action  may  be  brought  on  the  claim:  Price  ▼.  SaerametUOf  6  GaL  254;  Klein 
V.  Smith  County  Superviaore,  68  Miss.  540;  Raymond  ▼.  Comrniedomere,  18 
Minn.  OOl  And  where  the  claim  is  rejected  or  the  creditor  is  dissatisfied  with 
the  amount  allowed,  he  is  not  usually  confined  to  his  appeal  from  the  decision 
of  the  county  board,  but  may  proceed  with  his  action  against  the  county  board: 
WapeUo  County  ▼.  Sinnanum,  1 G.  Greene,  413;  CuHia  ▼.  Ca$$  CounXiy,  40  Iowa, 
421 ;  Murphy  ▼.  SieeU  County,  14  Minn.  67;  Taylor  ▼.  Marion  County,  51  Miss. 
731;  WathingUm  ComUy  Court  ▼.  TTtompeon,  13  Bush,  230.  Under  the  Ala- 
bama statute,  an  action  does  not  lie  against  a  county  on  a  claim  that  has  been 
allowed  by  the  commissioners*  court:  Marshall  County  y.  Jackson  County,  36 
Ala.  013.  As  a  general  rule,  an  act  providing  an  appeal  from  the  action  of 
the  board  of  commissioners,  upon  a  claim  against  the  county,  does  not  take 
away  the  claimant's  right  of  action  against  the  county,  which  he  poasessed 
before:  IFoite  v.  Omuhy  County,  1  Ner.  370;  RoiweU ▼.  County  Comndenonere, 
1  Wy.  T.  235;  Endriee  v.  Chippewa  County,  43  Mich.  317;  but  see  Stamp  v. 
Cats  County,  47  Id.  330.  Where  one  has  an  appeal  from  the  decision  of 
the  commissioners,  tliis  legal  remedy  must  be  pursued  and  equitable  relief  will 
not  be  rendered:  Wood  v.  Bangs,  1  Dak.  T.  170.  But  in  general,  suit  may 
be  brought  against  a  county  upon  any  complete  cause  of  action,  for  which  no 
other  specific  remedy  is  provided:  Adams  v.  Tyler,  121  Mass.  380;  Loumdes 
County  V.  Hunter,  49  Ala.  507;  Randolph  County  v.  Hutehings,  46  Id.  397; 
Covington  County  ▼.  Rinnry,  45  Id.  176;  Commissioners  y.  Jlurd,  49  Ga.  462; 
Taylor  v.  Mayor,  82  N.  Y.  10;  Bradf/  v.  Supervisors,  2  Sandf.  460. 

Enforcement  {^Judgment — Bxecution — Mandamus. — By  the  common  law  of 
Massachusetts  and  of  other  New  England  States,  derived  from  immemorial 
usage,  the  estate  of  any  inhabitant  of  a  county,  town,  territorial  parish,  or 
school  district  is  liable  to  bo  taken  on  execution  on  a  judgment  against  the 
corporation:  JJilt  v.  Boston,  122  Mass.  349;  Chase  v.  Merrimack  Bank,  19 
Pick.  564,  569;  BeardsUy  v.  SmUh,  16  Conn.  368;  Oaskia  v.  Dudley,  6  Met 
552.  But  elsewhere,  in  the  absence  of  statute,  no  execution  lies  against  the 
property  of  an  inhabitant  of  the  county  or  against  the  county  itself,  but  the 
method  of  satisfying  a  judgment  against  the  county  provided  by  statute  must 
be  pursued:  Emerie  v.  Oilman,  10  CaL  404;  Randolph  Y.  Rails,  18  III.  29; 
King  y.  McDrew,  31  Id.  418.  The  mere  authorization  of  suit  against  a  county 
does  not  imply,  necessarily,  a  means  of  enforcement  of  a  judgment  therein  ob- 
tained: Sharp  Y.  Contra  Costa  County,  34  Cal.  284.  Though  it  is  said  by 
Thompson,  J.,  in  Commonwealth  y.  Alleghany  County,  37  Pa.  St.  277:  **  The 
authority  to  create  a  debt  implies  an  obligation  to  pay  it,  and  where  no  spe- 
cial mode  is  proYided,  it  is  implied  that  it  is  to  be  done  in  the  ordinary  way, 
by  the  levy  and  collection  of  taxes."  See,  howcYor,  State  v.  Outtenburg,  38  N. 
J.  L.  419.  The  means  of  enforcement  depends,  however,  primarily  upon  the 
legislature,  whether  in  the  case  of  counties  or  municipal  corporations.  Thus 
it  is  held  in  Bmeric  t.  Oilman,  10  Cal.  404,  that  no  execution  can  issue  uix>a 
a  judgment  rendered  against  a  county;  and  when  a  judgment  is  rendered 
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•gainst  A  conntyy  it  is  the  duty  of  the  sapenrisors  to  apply  socli  funds  in  the 
treasury  of  the  county  as  are  not  otherwise  appropriated  to  its  payment;  or 
if  there  are  no  funds,  and  they  possess  the  requisite  power,  it  is  their  duty  to 
levy  a  tax  for  that  purpose,  and  if  they  fail  or  refuse  to  apply  the  funds,  or  to 
•zeoute  the  power,  resort  may  he  had  to  a  mandamuB.  But  if  they  have  no 
funds,  and  the  power  to  levy  tiie  tax  has  not  been  delegated  to  them,  the  legis- 
lature must  be  invoked  for  additional  authority.  The  more  common  method 
of  enf oroetaent  of  such  Judgments  is  by  mandasoMU  to  the  county  boazds  to 
compel  the  levy  of  a  tax  to  pay  the  claim:  Ocock  v.  Chrtgorjft  65  N.  G.  142; 
LuUerioh  v.  ChmitarUmd  C<miUy,  Id.  403;  Covingtan  County  v.  Dvnkiin,  S2 
Ala.  28;  Et/mort  County  v.  Zdgler,  Id.  277;  OommUgkmen*  Court  v.  Moore, 
53  Id.  25;  Lydl  v.  8t,  Clair  County,  3  McLean,  580.  In  some  states  the 
method  of  payment  of  an  audited  claim  is  by  warrants  or  orders,  and  if  the 
proper  <»fficer  refuse  to  iisue  them,  mandamus  will  lie:  CutJiheri  v.  Lewie^  6 
Ala.  262.  In  other  states,  executions  are  allowed  by  statute,  and  then  manda* 
mu8  will  not  lie  to  compel  the  levy  of  a  tax  unless  there  is  no  property  iub* 
Ject  to  execution.  But  in  general,  when  a  claim  is  reduced  to  judgment  the 
duty  to  provide  for  its  payment  becomes  perfect,  and  if  it  can  be  paid  in  no 
other  way,  it  must  be  done  by  the  levy  and  collection  of  a  tax  for  that  pur^ 
pose,  and  this  duty  will  be  enforced  by  mandamus:  Dillon  on  Mun.  Corp.,  sec 
850.  But  the  enforcement  of  a  judgment  ia  in  any  event  greatly  dependent 
upon  statute,  and  there  is  no  partioular  difference  between  the  enforcement 
of  judgments  against  municipal  corporations  and  counties:  Id.,  sees.  576, 850- 
861.  A  bill  in  equity  does  not  lie  against  counties  to  subject  equities  to  the 
payment  of  the  judgment:  BoaU  v.  Commissioners  qf  WUUams  County,  IS 
Ohio,  13.    Bat  see  LyeU  v.  SL  Clair  County,  3  McLean,  580. 

Lbgislativb  Contbol. — Counties  are  the  creatures  of  the  legislative  willi 
Laramie  County  v.  Albany  County,  92  U.  S.  307;  see  Guilder  v.  Daykm,  2% 
Minn.  366;  and  the  power  of  the  legislature  over  them  is  plenary  and  abeo* 
lute,  except  as  restricted  by  the  constitution:  State  v.  MeFadden,  23  Id.  40i 
Coles  V.  County  qf  Madison,  Breese,  154;  S.  C,  12  Am.  Dec.  161;  Talbot 
County  V.  Queen  Anne^s  County,  50  Md.  245;  County  qf  Richland  v.  County  of 
Lawrence^  12  111.  1 ;  State  v.  Commissioners,  12  Kan.  426;  see  Wade  v.  City 
of  Richmond,  18  Gratt.  583;  State  v.  County  o/Dorsey,  28  Ark.  378.  Thus 
the  legislature  may  increase  or  decrease  the  area  of  a  county,  and  may  abol- 
ish counties  in  changing  the  county  lines  or  in  creating  new  counties,  and  has 
full  power  in  dividing  a  county  to  apportion  the  debts  of  the  county  between 
the  new  counties  thus  formed:  Division  qf  Howard  County,  15  Kan.  194;  Sedij- 
vfich  County  v.  Bunker,  16  Id.  498;  Laramie  County  v.  Albany  County,  92  U. 
8.  307;  Opinion  on  Toumship  Organkation,  55  Mo.  295;  Lave  v.  Sehmek,  12 
Ired.  L.  304.  So  the  law  governing  a  county  may  be  changed  by  the  legisla- 
ture at  any  time:  Fretport  v.  Supervisors,  41  IlL  495. 

Legislature  may  Ehnforce  Equitable  or  Moral  Obligations  due  one  county  by 
another:  Hampshire  v.  FranhUn,  16  Mass.  87;  Jackson  v.  La  Crosse,  13  Wis. 
490.  Where  one  county  is  under  a  moral  obligation  to  reimburse  another  for 
the  expenses  of  trials  removed  to  the  latter  by  act  of  the  legislature,  this  obli- 
gation may  be  enforced  by  a  subsequent  act:  Lycomtng  v.  Union,  15  Pa.  St. 
166;  S.  C,  53  Am.  Dec.  575.  The  legislature  may  enforce  an  equitable  claim 
against  a  county  and  compel  the  levy  of  a  tax  to  pay  the  same:  People  v. 
Alameda  County,  26  Cal.  641.  It  may  enforce  such  an  equitable  obligation 
as  the  payment  of  interest  on  deferred  claims  of  creditors:  Chapman  v.  Mot" 
ris,  28  Id.  393. 

Poufer  over  Contracts, — ^The  legislature  may  require  the  levy  of  taxes  and  the 
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inenrrfaig  of  obligatioiit  and  expense  in  the  constmction  of  bridges  in  another 
eoonty:  TeUboi  OnMty  y.  Qmm  AfmB*$  OouiUyy  60  Md.  245.  It  may  anthor- 
ije  the  ooonty  to  oreafee  d^ts  for  neeessary  expenses  without  the  i^proyal  of 
a  majority  of  the  yoters  of  the  ooonty,  though  this  might  otherwise  be  neoea- 
sary:  SvasM  v.  Ofmberlimd  CoHfity  CommUmiomen^  89  N.  C.  154;  HakoaJbet 
y.  Haywood  CouMty  CommimAomerB^  Id.  34d.  The  legislature  may  aathoriae  a 
county  which  has  become  a  party  to  a  contract  to  change  the  terms  of  the 
contract,  upon  the  consent  of  the  other  party:  LoukviUe  etc  R.  B,  Co,  ▼.  Da* 
vidmm  CfoutUy^  62  Am.  Dec  424.  And  the  original  contract  made  by  a  coun^, 
although  Toid,  may  be  validated  by  a  subsequent  enactment:  Stdmu  ▼.  Frank- 
Urn  CkmnJty,  48  Mo.  167. 

Power  over  CoiuUy  Fimdi  and  DehU, — ^The  legislature  has  plenary  authority 
of  the  county  funds:  Xoce  y.  Sekenek^  12  Ired.  L.  304;  People  v.  Power,  25  DL 
187;  DemmU  y.  Maffnard,  15  Id.  477.  They  are  not  the  private  property  of 
the  county,  since  the  county  is  a  mere  agency  of  the  state.  And  while  the 
legislature  cannot  take  from  the  county  its  property,  jt  may  direct  the  mode 
in  which  the  property  shall  be  used  for  the  benefit  of  the  county:  State  y. 
St.  Loeie  Cmmty  Cowrt,  84  Mo.  546;  People  y.  WUliame,  8  Oal.  07.  The  legis- 
lature may  direct  the  county  authorities  to  allow  just  claims  out  of  the  pub- 
lic treasury,  or  may  fix  the  amount  and  direct  the  raising  of  means  by  taxa- 
tion for  their  payment:  Dennie  y.  Maynard,  15  HI.  477.  The  legislature  may 
authorise  the  funding  of  the  county  debts,  or  the  imuance  of  bonds  to  the 
amount  of  its  just  indebtedness:  McDonald  v.  Maddux^  11  Gal.  187;  Chap- 
mim  y.  Morria,  28  Id.  803;  Sharp  v.  Contra  Coeta  Cottniy,  34  Id.  284;  (7om- 
minionere  v.  People,  5  Neb.  127;  Jefferaon  Countff  v.  People,  Id.  136;  Bar* 
reU  y.  Sehx^  County,  44  Mo.  107;  Chaaha  County  y.  Snperviaon,  6  Minn.  204; 
Moron  v.  MitenU  County,  2  Black,  722;  Ritchie  v.  FranUyn  Couiuy,  22  WalL 
67;  see  StHnee  v.  Pranklm  County,  48  Mo.  167;  Dent  y.  Cook,  45  Qa.  323.  An 
act  to  fund  the  floating  debt  of  a  county,  and  forbidding  the  redemption  of 
any  warrants  accruing  prior  to  a  certain  date,  is  obligatory  upon  the  county 
officers.  The  legislature  is  paramount  in  this  respect:  McDonald  v.  Maddux, 
11  GaL  187.  Under  an  act  for  the  funding  of  the  debts  of  Contra  Costa 
<-ounty,  all  claimants  whose  claims  were  embraced  in  its  provisions  were  bound 
to  fund  or  forego  all  further  claim  founded  upon  any  supposed  l^gal  or  moral 
obligation  to  pay  rssting  upon  the  state.  Thereafter  the  geuerosity,  and  not 
the  good  faith,  of  the  state  could  be  invoked  by  claimants  who  failed  to  fund 
their  claims:  Sluurp  v.  Contra  Coeta  County,  34  Cal.  284. 

Power  ooer  Remedies — Legislature  cannot  Impair  Obligation  qf  Contraete 
with  Counties, — ^As  the  remedy  by  suit  against  the  county  is  given  by  the  state, 
so  it  may  be  taken  away.  This  permissive  right,  and  any  other  remedy 
against  the  county,  may  be  withdrawn  at  any  time  the  legislature  think  proper  i 
ffunsaker  v.  Borden,  5  CaL  288;  S.  C,  63  Am.  Dec.  130.  But  though  it  un- 
doubtedly might  change  the  creditor's  remedy  in  the  exercise  of  its  general 
power  over  remedies,  it  could  not  wholly  withdraw  the  remedy  of  an  existing 
creditor  which  he  posssased  at  the  time  of  the  passage  of  the  act.  For  con- 
tracts  by  an  individual  with  the  state  cannot  be  impaired:  Winter  v.  Jones,  54 
Am.  Dec  370;  Bruce  y.  Schuyler,  46  Id,  447.  And  the  legislature  has  n# 
mere  power  to  impair  the  obligation  of  a  contract  made  by  a  county  pursuant 
to  its  antliority  than  it  has  to  impair  the  obligation  of  a  contract  made  be- 
tween Individuals  under  like  conditions:  Slaughter  v.  MobUe  County,  73  Ala. 
134;  Cooley  on  Const  liuL  273  et  seq.  The  right  of  a  creditor,  who  was  such 
at  tiie  time  of  the  passage  of  the  act,  to  enforce  by  mandamus  the  levy  of  a 
lax  for  the  payment  of  his  debt  cannot  be  taken  away  by  the  legislature:  State 
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r,  Rahtoay,  43  N.  J.  L.  338.  Where,  at  the  time  of  the  presentation  of  the 
demand,  there  are  funds  in  the  county  treasury  applioahle  to  the  payment  ol 
the  demand,  the  l^gisUture  cannot  deprive  the  creditor  of  his  right  to  he  paid 
out  of  these  funds:  Boae  v.  IkhtdiUo,  39  Cal.  270.  Although  the  funding  of 
the  county  debt  may  not  impair  the  obligation  of  contracts:  HuMoktr  v.  Bor- 
detif  5  GaL  288;  S.  C,  63  Am.  Dec.  130;  see  Sharp  v.  Contra  Cotta  County, 
34  Cal.  284.  Yet  the  legislature  cannot  require  the  creditors  of  a  county  to 
surrender  their  evidences  of  indebtedness  and  accept  new  ones  different  in 
terms  from  the  old,  but  it  may  refuse  to  provide  funds  to  pay  any  portion  of 
the  old  indebtedness  unless  the  creditors  will  accept  new  evidences  in  place 
of  the  old,  and  for  a  less  sum:  People  v.  Morse,  43  Id.  534.  And  an  act  pro- 
viding that  no  claim  shall  be  a  legal  claim  against  the  county  unless  it  is  pre- 
sented to  and  allowed  by  commissioners,  who  are  appointed  to  ascertain  the 
legality  of  outstanding  claims  against  the  county,  and  to  fund  such  as  they 
consider  legal,  is  unconstitutional  with  respect  to  claims  existing  before  the 
passage  of  the  act.  And  such  a  claim  may  still  remain  a  valid  claim  against 
the  county,  though  not  so  presented:  Rose  v.  EatudiUo,  39  Id.  270.  But  no 
ordinary  creditor  of  a  county  acquires  any  vested  right  to  its  revenue  until 
the  money  is  actually  in  the  treasury,  and  if  a  law  is  passed  before  the  money 
oomes  into  the  treasury  which  makes  other  disposition  of  a  part  of  a  certain 
fund,  the  holders  of  certificates  on  that  fund  acquire  no  vested  right  to  such 
money  until  the  provisions  of  the  last  law  have  been  complied  with:  Ester  v« 
Spaidding,  17  Nev.  289.  An  act  will  not  be  construed  so  as  to  impair  the 
rights  of  creditors  unless  express  words  are  employed:  PeopU  v.  William$,  8 
00.97. 

Ths  pbinoipal  gasb  is  oitbd  to  the  point  that,  although  the  statute  has 
empowered  the  creditor  to  obtain  judgment  against  the  county,  he  cannot 
hare  execution  against  it,  unless  this  is  also  expressly  provided  for:  Emerie 
V.  OUman,  10  GaL  410.  It  is  also  cited  to  the  point  that  an  act  prescribing 
that  actions  against  a  county  may  be  conmienced  in  the  district  court  of  the 
judicial  district  embracing  said  county  authorizes  the  bringing  of  actions 
generally  against  counties:  WaUz  v.  Omuby  County,  1  Nev.  370.  Upon  the 
liability  of  counties  for  the  repair  of  bridges,  it  is  cited  in  McCttUom  v.  Black 
ffawk  County,  21  Iowa,  418.  The  principal  case  has  been  several  times  before 
this  court,  and  is  reported  in  5  Cal.  426;  6  Id.  676;  and  is  affirmed  in  S.  C, 
10  Id.  508. 

Obdbb  Rkfusino  to  Quash  Execution  is  a  "  special  order,  made  after 
final  judgment,"  from  which  an  appeal  lies:  Orr  v.  ffcukeli,  2  Mont.  351, 
citing  the  principal  case.  In  Clarke  v.  Oonu,  Id.  539,  it  is  held  that  an 
order  refusing  to  stay  execution  is  a  "  special  order,  made  after  final  judg- 
ment,*' and  is  appealable;  and  the  principal  case  is  cited  upon  the  definition 
of  an  order  therein  given.  Interlocutory  orders,  whether  appealable^ 
Finekney  v.  Henegan,  49  Am.  Dec  592,  and  cases  cited  in  notes  595. 


ASHBUBT  V.  SaNDEBS. 

[8  Oaufobioa,  6a.] 
PEnUMFTION    OF    DSATU    OF   AbSKNT    PbRSON,    FROM    WBOH    No   TZDIHOf 

ABB  Rbobitsd,  does  not  arise  until  the  end  of  seven  years. 

P&ISUMFTION  OF    DeaTU  OF  AbSKNT    PeBSON    CANNOT   BB  BaISBD    BXFOBB 

End  of  Seven  Ykabs,  unless  he  is  shown  to  have  met  with  some  specifis 
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peril  before  that  time;  And  the  mere  fact  that  the  penon  wm  a  paaaenger 
npon  a  vessel,  that  neither  he  Dor  the  vessel  nor  the  crew  had  been  heard 
of  for  sixteen  months,  and  that  the  vessel  and  its  master  had  been  giTea 
up  as  lost,  is  not  sttflBdent  to  shorten  the  time. 

AonoK  to  foreclose  a  mortgage  executed  by  Sanders  to  the 
plaintiff.  Sanders's  wife  was  made  a  party  defendant,  and  set 
up  in  her  answer,  as  matter  in  abatement,  the  death  of  her  hus- 
band on  the  high  seas.  Judgment  for  defendant,  and  appeal 
by  the  plaintiff.    The  opinion  states  the  case. 

O.  P.  Fbbes  and  H.  8,  Love,  for  the  appellant. 
B.  8.  Brooks,  for  the  respondents. 

By  Court,  Bububtt,  J.  The  only  question  of  fact  in  this  case 
decided  by  the  court  below  was  the  alleged  death  of  Sanders, 
the  defendant.  It  was  shown  in  proof  that  Sanders  left  San 
Francisco  in  the  bark  Elvira  Harbeck,  for  Manila;  that  said 
bark  amved  at  the  Sandwich  Islands  on  the  second  day  of  May, 
1855,  and  soon  left,  with  Sanders  on  board,  since  which  time 
nothing  has  been  heard  of  him,  or  of  the  yessel  or  any  of  the 
crew;  that  the  insurance  on  the  vessel,  as  a  total  loss,  had  been 
paid,  and  the  relatives  of  the  master  and  his  wife,  who  were  on 
board,  went  into  mourning  for  them,  and  had  given  them  up  ae 
lost.  It  was  also  shown  that  Sanders  was  indicted  for  a  felony, 
and  had  absconded.  The  trial  in  the  court  below  was  held  on 
the  seventeenth  of  September,  1856,  being  sixteen  months  from 
the  time  the  defendant  was  last  heard  of.  The  case  was  tried 
without  a  jury,  and  the  court  found  the  death  of  the  defendant^ 
and  the  plaintiff  appealed  to  this  court. 

This  is  one  of  tiiose  cases  where  a  question  of  &ct  must  be 
settled  by  presumption,  without  positive  proof.  Every  system 
of  law  must,  from  necessity,  indulge  in  presumptions  in  cer* 
tain  cases.  The  presumption  may  be  arbitrary,  but  still  indis- 
pensable. Questions  must  be  settled,  and  all  that  can  be  done 
is  to  adopt  the  most  reasonable  presumption  that  the  case  allows; 
and  as  presumptions  must  be  indulged,  in  such  cases,  it  becomes 
most  important  that  some  certain  and  consistent  rule  should  be 
adopted.  The  general  rule  upon  this  subject  is  concisely  stated 
in  the  forty-first  section  of  Qreenleaf  on  evidence:  '* Where  the 
issue  is  upon  the  life  or  death  of  a  person  once  shown  to  have 
been  living,  the  burden  of  proof  lies  upon  the  party  who  asserte 
the  death.  But  after  the  lapse  of  seven  years  without  intelligence 
concerning  the  person,  the  presumption  of  life  ceases,  and  the 
burden  of  proof  is  devolved  on  the  other  party Bui 
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« 

where  ihe  pxesumptioii  of  life  oonfliots  with  that  of  innooenoe, 
the  latter  is  generally  allowed  to  pieyail/' 

In  this  case,  it  was  not  the  simple  fact  that  Sanders  had  not 
been  heard  of  for  sixteen  months,  but  it  was  that  fact,  taken  in 
oonneotion  with  the  other  facts,  that  he  was  on  board  a  particu- 
lalr  vessel  bound  to  a  specified  port,  and  that  neither  the  yessel 
nor  any  of  the  crew  had  been  heard  from,  upon  which  the  court 
below  predicated  its  findings.  It  must  be  conceded  that  the 
presumption  of  the  death  of  a  particular  person  under  such  cir- 
cumstances is  much  stronger  than  the  mere  fact  of  absence 
would  ordinarily  justify.  But  is  the  presumption  arising  from 
such  circumstances  sufficiently  strong  to  overcome  the  presump- 
tion of  life? 

In  the  case  of  King  y.  Paddock,  18  Johns.  148,  it  was  held 
that  when  a  man  sailed  in  a  vessel  from  New  York  on  a  voyage 
to  South  America,  and  bad  not  been  heard  of  for  twelve  years, 
his  death  must  be  presumed.  It  is  true,  in  that  case,  Spencer, 
0.  J.,  said:  '*In  the  present  case  the  jury  were  authorized  to 
presume  his  death  in  a  much  shorter  period.  The  facts  justified 
them  in  presuming  Paddock's  death  by  the  foundering  or  wreck 
of  the  vessel  in  which  he  left  New  York.  The  presumption  does 
not  rest  merely  on  the  fact  of  his  not  being  heard  from,  but  from 
the  vessel  not  being  heard  of,  nor  any  part  of  the  crew." 

It  must  be  conceded  that  while  the  facts  of  that  case  are  veiy 
different  from  the  circumstances  of  this,  still  the  language  of 
the  chief  justice  would  certainly  convey  the  idea  that  the  proof 
would  have  been  sufficient  to  establish  the  death  within  a  much 
shorter  time  than  that  proved  by  the  testimony.  But  it  is  not 
stated  what  period  would  have  been  held  by  the  learned  judge 
as  sufficient.  In  that  case.  Paddock  was  master  of  the  vessel; 
while  in  this,  Sanders  was  only  a  passenger,  and  a  fugitive  from 
justice.  In  the  first  instance,  Paddock  had  every  inducement 
to  return  home;  while  in  the  second,  Sanders  had  evezy  reason 
to  remain  abroad,  and  to  conceal  the  fact  of  his  existence  from 
the  people  he  had  wronged. 

In  the  case  of  Smiih  v.  KnowUan,  11  N.  H.  191,  it  was  proved 
that  Josiah  D.  Smith  sailed  as  one  of  the  crew  of  the  schooner 
Sarah  Atkins,  from  Portsmouth  to  the  south  seas,  in  Septem- 
ber, 1828,  and  that  a  letter  was  received  from  him  dated  at  the 
Falkland  Islands,  April  14, 1829,  and  that  neither  Smith  nor 
the  schooner  had  ever  since  been  heard  of,  except  by  some  ru- 
mors respecting  the  vessel,  which  had  never  been  traced  to  any 
authentic  source*    In  August,  1881,  two  years  and  four  months 
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After  the  date  of  the  last  information  from  Smith,  a  judgment 
was  had  against  M.  B.  Trundj,  as  his  trustee.  This  judgment 
was  held  to  be  good  by  the  superior  court  of  New  Hampshire^ 
upon  the  ground  that  the  circumstances  did  not  warrant  the 
presumption  of  Smith's  death.  Parker,  C.  J.,  in  deliyering  the 
opinion  of  the  court,  said:  "  We  are  not  aware  of  any  rule  or 
principle  of  law  on  which  we  can  presume  that  Josiah  D.  Smith 
was  dead  in  September,  1831,  when  the  judgment  was  rendered 
against  him  in  the  action  in  which  defendant  was  charged  as 
his  trustee." 

The  court  refused  to  adopt  the  period  of  time  after  the  expi- 
ration of  which  the  statute  of  that  state  authorized  a  decree  of 
divorce,  when  the  husband  or  wife  had  been  absent  without  hav- 
ing been  heard  from,  as  establishing  any  rule  for  the  govern- 
ment of  presumptions  in  other  cases. 

The  opinion  of  the  supreme  court  of  Pennsylvania,  delivered 
by  Chief  Justice  Qibson  in  the  carefully  considered  case  of  Burr 
V.  Sim,  4t  Whart.  150  [33  Am.  Dec.  50],  seems  to  lay  down  the 
correct  rule  upon  this  subject.  In  that  case  the  English  rule  was 
adopted,  that  in  the  case  of  an  absent  person,  of  whom  no  tidings 
are  received,  the  presumption  of  life  ceases  at  the  end  of  seven 
years.  It  was  also  held  that  the  presumption  of  death  must  only 
run  from  the  termination  of  the  period  mentioned,  unless  there 
were  circumstances  given  in  evidence  to  quicken  the  time.  And 
in  reference  to  what  circumstances  will  take  the  case  out  of  the 
rule,  the  chief  justice  remarks:  "  In  the  case  at  bar,  we  must  say 
there  was  an  error  in  leaving  the  juiy  to  presume  the  death  to 
have  been  at  an  intermediate  period,  unless  we  discover  in  the 
case  at  least  a  spark  of  evidence  that  the  individual  was,  at  some 
particular  date,  in  contact  with  a  specific  peril,  as  a  circumstance 
to  quicken  the  operation  of  time.  The  circumstance  relied  on 
is  the  departure  of  the  individual  by  sea;  but  the  perils  of  the 
sea  are  general,  not  specific,  and  they  are  not  present,  but  con- 
tingent." 

The  rule  laid  down  by  Ohief  Justice  CKbson  seems  to  be  the 
most  reasonable,  simple,  and  certain.  For  these  reasons,  I 
think  the  judgment  of  the  court  below  should  be  reversed,  and 
judgment  should  be  entered  in  that  court  for  the  plaintiff 

MuBB^T,  O.  J.,  concurred. 


Pusuxmov  or  Dxatk  Abisics  aftsr  Ssvbn  Ykabs'  Abuit oi  wiTHOirr 
Iktilliqvnck:  Stevens  v.  McNamara^  58  Am.  Deo.  740;  State  y.  Moore^  6M 
id.  401;  Lewia  v.  MoNeif,  84  Id.  379;  Burr  v.  Sin^  33  Id.  50,  aod  notM. 
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Revalk  v.  Kbaemeb. 

[8  Gaufoutia,  66.] 

Pabtt  to  Aonoir  tv  Onb  Gottrt  cannot  Bbino  Suit  worn  lamanoM  » 
another  court  of  co-ordinate  jarisdiction  to  restrain  the  decree  of  the 
former  oonrt. 

Homestead  mat  be  Created  out  of  Separate  Pbopebtt  of  Hubbakd  a» 
well  as  out  of  community  property;  it  is  doubtful,  however,  whether  the 
separate  property  of  the  wife  can  become  a  homestead. 

Dbcbeb  of  Fobbclosube  of  Mortoage  of  Homestead  Cobcludbs  Rioarf^ 
OF  NEITHER  HusBAND  NOR  WiFB,  when  the  husband  appears  alone  in 
the  suit  and  defends;  for  to  conclude  the  rights  of  either,  both  must  be 
parties;  and  therefore  they  may  bring  suit  to  restrain  the  sale  under  the 
decree. 

Homestead  Exemption  Ceases  when  Claimant  Ceases  to  be  Head  of 
Family. 

Mobtoaoe  upon  Homestead  by  Husband  is  Void  to  Extent  of  Home- 
stead Value,  and  will  not  become  valid  from  the  fact  that  the  hnsbandi 
afterwards  ceases  to  be  the  head  of  a  family  by  the  death  of  his  wife 
without  children,  and  thus  loses  his  homestead  right;  but  the  mortgage- 
debt  remains  unimpaired,  and  may  be  enforced  against  the  former  home- 
stead equally  and  in  the  same  way  with  the  other  debts  of  the  husband. 

Suit  for  an  injunction  to  restrain  the  enforcement  of  a  decree- 
of  foreclosure  of  a  mortgage  upon  homestead  property,  executed 
by  the  husband,  John  Bevalk,  alone.  BeTalk  owned  the  prem- 
iaes  before  marriage,  and  he  and  his  wife  resided  upon  them 
from  the  time  of  the  marriage  until  her  death,  some  two  yeara 
afterwards.  About  three  months  after  the  marriage  he  executed 
the  mortgage  on  the  premises  to  the  defendants  Kraemer  A 
Eisenhardt,  in  the  amount  of  four  thousand  dollars.  The  mort- 
gagees brought  suit  to  foreclose  the  mortgage  in  the  twelfth 
district  cotirt.  In  this  suit  Bevalk  appeared  and  claimed  the 
right  of  homestead.  The  court  decreed  a  sale  of  the  premises, 
except  a  portion  which  was  set  apart  as  a  homestead.  Before 
the  sale,  this  suit  to  enjoin  it  was  brought  by  Bevalk  and  wife  in 
the  superior  court  of  San  Francisco.  An  injunction  issued  and 
the  sale  was  restrained.  Pending  the  trial  of  the  suit,  however, 
Mrs.  Bevalk  died,  leaving  no  children.  Her  death  was  sug- 
gested by  the  defendants  and  admitted  by  the  plaintiff,  and 
thereupon  the  court  gave  judgment  against  the  plaintiff,  from* 
which  he  now  appeals. 

Pixley  and  SmUh,  and  L,  Aldrich^  for  the  appellant. 

Sidney  V.  Smithy  for  the  respondents. 

By  Court,  Bubnett,  J.  The  plaintiffs  should  have  brought 
their  suit  in  the  district  and  not  in  the  superior  court.    WheD" 
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the  plaintiff,  Jolm  Beralk,  appeared  and  answered  in  the  case 
brought  bj  defendants,  Eraemer  &  Eisenhardt,  to  fozedose 
the  mortgage,  the  plaintiffs  in  that  suit— defendants  in  this — 
should  have  insisted  that  Mrs.  Beyalk  be  made  a  party.  BeTslk 
and  wife,  not  appearing  in  that  suit,  could  not  bring  a  suit  in 
the  superior  court  to  restrain  the  decree  of  a  court  of  co-ordinate 
jurisdiction:  Bichetl  y.  Johnaon,  8  Cal.  84,  decided  at  the  pres- 
ent term  of  this  court. 

This  would  be  sufficient  to  disfpose  of  this  case,  but  as  other 
points  are  raised  by  the  record,  and  discussed  by  counsel  on 
both  sides,  and  must  be  decided  sooner  or  later,  to  settle  this 
oontrorersy  we  will  proceed  to  their  examination. 

The  first  point  made  by  the  counsel  for  the  defendant  is» 

"  that  inasmuch  as  the  property  in  question  was  owned  by  John 

Beralk  before  his  marriage,  and  was  therefore  separate  properly, 

there  could  be  no  homestead  created  of  it  by  the  mere  residence 

*of  the  wife  thereon,  before  marriage." 

The  fifteenth  section  of  article  11  of  the  constitution  pro- 
Tides  "  that  the  legislature  shall  protect  by  law,  from  forced 
sale,  a  certain  portion  of  the  homestead  and  other  property  of 
all  heads  of  families." 

In  this  provision  the  homestead  to  be  protected  is  called  the 
property  of  the  head  of  the  family.  And  in  the  first  and  sec- 
ond sections  of  the  act  to  exempt  the  homestead  and  other  prop- 
erty from  forced  sale,  Comp.  L.  850,  the  head  of  the  family  is 
called  **  the  owner"  of  the  homestead. 

It  would  seem  clear,  from  these  provisions,  that  the  separate 
property  of  the  husband  may  become  the  homestead,  as  well  as 
the  community  property  acquired  after  marriage.  It  is  the  duty 
of  the  husband  to  furnish  a  home  for  the  family,  and  the  taking 
the  wife  to  reside  upon  his  separate  property  is  the  voluntary 
act  of  the  husband,  and  by  this  act  he  makes  it  the  homestead, 
with  all  the  incidents  attached  to  it. 

But  it  may  admit  of  great  doubt  whether  the  separate  prop- 
erty of  the  wife  can  become  the  homestead.  There  is  an  express 
provision  of  the  constitution  which  says  that  all  property  of 
hers  acquired  in  a  certain  manner  shall  be  her  separate  property: 
Art.  11,  sec.  14.  There  is  no  such  provision  in  reference  to  the 
husband.  This  being  a  constitutional  provision,  it  may  admit 
of  much  doubt  whether  the  mere  act  of  the  wife,  of  residing 
with  her  husband  on  the  premises,  can  be  construed  into  a 
change  of  her  right  with  respect  to  her  separate  property.  It 
is  her  duty  to  live  with  her  husband,  and  her  removal  with  him 
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from  {he  homestead  has  been  held  no  abandonment :  Ibylor  y.  Jlar- 
goua,  4  Cal.  273  [60  Am.  Dec.  606];  Sehver  t.  American  etc,  Co,^ 
7  Id.  266,  January  term,  1857.  Besides,  there  is  no  necessity  for 
the  Idgislatoie  to  extend  the  right  of  homestead  to  the  separate 
property  of  the  wife,  for  the  reason  that  it  is  already  protected 
from  forced  sale  because  it  is  hers.  It  is  not  responsible  for 
the  husband's  debts,  and  can  only  be  sold  by  the  free  consent  of 
<he  wife.  But  in  reference  to  this  question,  as  it  does  not  neces- 
sarily arise  in  this  case,  we  do  not  express  any  decided  opinion. 

The  second  point  made  by  the  counsel  of  defendants  is, ''  that 
the  action  brought  in  the  twelfth  district  court,  for  the  fore- 
closure of  the  respondent's  mortgage,  and  the  decree  made 
thereon,  was  a  perfect  bar  to  the  present  action." 

The  wife  was  no  party  to  the  suit  in  the  district  court,  and 
could  not  in  any  way  be  affected  thereby;  nor  could  the  rights 
of  the  husband,  as  to  the  homestead,  be  affected  by  the  pro- 
ceedings in  that  case.  When  the  husband  appears  alone  anc^ 
defends  the  suit,  his  right  to  the  homestead  is  no  more  con- 
cluded by  the  decision  than  by  his  separate  execution  of  the 
deed  or  mortgage. 

Legal  proceedings,  to  be  conclusive  against  either,  must  em- 
brace both.  The  separate  answer  of  Bevalk  for  himself  did  not 
constitute  any  defense. 

If  these  Tiews  be  correct,  then  the  result  of  the  mortgage  suit 
did  not  conclude  Bevalk  and  his  wife,  or  either  of  them.  It  is 
true  that  they  were  bound  to  bring  their  suit  in  the  district  court 
if  they  wished  to  restrain  the  sale. 

The  third  and  last  point  made  by  the  counsel  of  the  defend- 
ant is,  "that  the  death  of  the  wife  of  appellant  gave  the  hus- 
band such  an  estate  as  inured  to  the  benefit  of  the  mortgage  made 
by  him  alone,  during  his  wife's  life,  to  respondents." 

This  question  may  properly  be  considered  under  two  aspects: 
1.  Whether  the  privilege  of  the  homestead  ceases  when  the 
party  ceases  to  be  the  head  of  the  family;  2.  Conceding  that  it 
does,  in  what  manner  would  the  title  inure  to  the  benefit  of 
creditors? 

The  leading  idea  upon  which  the  constitution  and  statutes 
are  both  predicated  is  the  protection  of  the  family.  To  carry 
out  this  intent,  the  homestead  of  the  head  of  the  fiunily  is  pro- 
tected from  forced  sale.  Any  individual  of  either  sex  may  be 
the  head  of  a  family.  It  is  not  necessary  that  the  head  of  a 
family  should  be  a  married  person. 

But  unless  the  person  is  the  head  of  a  family,  the  right  of  hom»- 
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stead  cannot  exist.  And  cannot  the  same  person  at  one  time  b€ 
tbe  head  of  a  family,  and  not  at  another?  And  if  the  priyilege 
is  an  incident  to  a  certain  state,  and  that  state  itself  ceases,  why 
shoold  not  the  incident  fall  with  it?  As  the  primary  object  of 
the  law  was  the  protection  of  the  family,  when  the  family  ceases 
to  exist  the  reason  for  the  piiyilege  is  gone;  and  why  should 
nottheprivil^e  itself  also  oease?  As  the  end  contemplated  by 
the  law  can  no  longer  be  attained,  why  should  the  means  be 
preserved  when  they  are  no  more  wanted  ?  As  the  law  will  not 
allow  an  indiyidual  the  right  of  homestead  before  he  becomes 
the  head  of  the  family,  why  should  it  allow  him  this  right  after 
he  ceases  to  be  such?  The  very  reason  why  the  law  will  not 
allow  it  in  the  one  case  is  equally  applicable  in  the  other. 
When  an  individual  has  not  been,  or  has  ceased  to  be,  the  head 
of  a  family,  the  law  cannot  anticipate  that  he  will  thereafter 
become  such  in  either  case.  When  he  does  in  fact  become  the 
bead  of  a  family,  then  the  law  protects  him  for  their  benefit. 
He  is  the  representative  of  the  family.  But  when  there  is  no 
family  to  protect,  will  the  law  defeat  the  just  claims  of  creditors 
for  the  purpose  of  accomplishing  no  beneficial  end  ?  It  is  true,  the 
party  once  had  a  family,  and  he  also  once  had  protection  for  that 
family;  but  since  the  family  has  ceased  to  exist,  the  protection 
is  not  needed.  The  law  intended  to  protect  individuals  while 
bearing  certain  relations  towards  each  other.  When  that  relation 
ceases,  the  cause  of  the  protection  is  gone.  The  reason  ceasing, 
the  rule  ceases.  The  privilege  and  responsibility  must  go  to- 
gether. One  is  rightfully  dependent  upon  the  other.  When 
the  individual  has  no  longer  the  cares  of  a  family,  the  law 
should  not  still  protect  him  as  if  he  had;  he  should  only  be 
protected  as  others  are  who  are  at  present  in  the  same  state.  The 
law  does  not  look  to  his  past  or  future,  but  to  his  present, 
condition. 

In  the  case  of  Taylor  v.  EdrgoiLS,  4  CaL  278  [60  Am.  Deo. 
606],  the  learned  judge  who  delivered  the  opinion  of  the  court 
expressed  the  opinion  ihat  the  right  of  the  husband  and  wife 
to  the  homestead  was  a  **  sort  of  joint  tenancy,  with  the  right 
of  survivorship,  at  least  as  between  husband  and  wife."  TboB 
is  no  doubt  true,  as  a  general  proposition;  but  still  the  parties 
do  not  stand  precisely  equal  in  every  respect.  Our  statute  and 
the  constitution  have  made  some  difference  between  them  in 
reference  to  some  particular. 

While  the  husband  lives^  he  is  considered  the  head  of  the 
family;  and  upon  his  death  the  widow  takes  that  capacity,  and 
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all  the  incidents,  priyileges,  and  responsibilities  attached  to 
it:  Wood  V.  Wheeler,  7  Tex.  13.  But  when  the  wife  dies,  the 
smriying  husband  takes  upon  himself  no  new  capacity,  but  con- 
tinues as  he  was  before,  the  head  of  the  family.  It  is  true  that  now 
he  can  alienate  or  incumber  the  homestead  by  his  single  deed. 
But  where  the  wife  survives,  and  there  are  legitimate  children 
of  the  deceased  husband,  the  homestead  is  directed  to  be  set 
apart  for  her  and  her  children.  In  such  case,  could  she  after- 
ward  alone  sell  or  incumber  the  homestead  ?  It  is,  at  least» 
doubtful.  If  there  be  no  surviving  wife  or  children,  then  the 
homestead  goes  to  the  next  heirs  of  the  husband:  Sec.  10. 
There  is  no  such  provision  where  the  wife  dies  and  the  husband 
survives. 

Upon  the  death  of  the  husband,  the  homestead  descends,  ex- 
empt from  his  debts,  by  a  special  provision  of  the  statute.  Had 
it  been  the  intention  of  the  legislature  to  have  given  the  sur- 
viving husband  the  same  exemption  whether  he  has  or  has 
not  any  family  left,  then  this  provision  would  not  have  been 
specially  confined  to  the  case  mentioned,  but  would  have  been 
general,  so  as  to  embrace  all.  It  is  true,  the  homestead  may 
continue  exempt  from  sale  after  the  death  of  the  wife,  for  the 
reason  that  the  surviving  husband  may  continue  the  head  of 
a  family.  The  protection  is  given  to  that  capacity,  and  as  that 
capacity  continues,  the  protection  does  not  cease. 

If  these  views  be  correct,  upon  the  death  of  Mrs.  Bevalk  the 
surviving  husband  ceased  to  be  the  head  of  a  family,  and  the 
protection  of  the  former  homestead  also  ceased. 

We  will  now  proceed  to  consider  the  question  as  to  the  man- 
ner in  which  the  property  would  be  liable  to  the  debts  of  the 
surviving  husband.  In  the  case  of  Taylor  v.  Rarffous,  already 
referred  to,  it  was  said:  "  The  conveyance  by  the  husband  alone 
is  declared  by  the  statute  to  be  void."  In  the  case  of  Sargent 
V.  Wilson,  6  Cal.  604,  it  was  held  that  the  deed  in  such  a  case 
was  not ''  absolutely  void,  but  only  as  to  the  homestead  value." 
See  also  Morse  v.  McCariy,  July,  1856,  not  reported;  and  Pooie 
V.  Gerrard,  6  Cal.  71  [65  Am.  Dec.  481],  January,  1866. 

From  these  decisions,  it  follows  that  the  mortgage  is  void  only 
as  to  the  homestead  value.  The  mortgage  being  void  as  to  the 
homestead  value,  it  can  never  be  rendered  valid  by  any  subse- 
quent event.  But  while  the  mortgage  itself  is  void,  and  but  an 
incident  to  the  debt,  the  debt  remains  good,  and  the  property 
will  be  liable  for  the  debt  in  the  same  way  as  if  the  mortgage 
aever  had  been  executed.    In  other  words,  the  mortgagee  stands 
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Dpon  equal  footing  with  other  oieditorBt  neither  in  •  better  not 
worse  condition  on  aoooxuit  of  the  mortgage. 
Judgment  affirmed. 

MirxBAT,  O.  J.  9  ooncuxred. 

HoBraAOii  or  KotatfouLD  bt  Hubbaitd  Anwa.  -Sas  note  to  Pock  ▼. 
€hrTard,  65  Am.  Deo.  484-486;  Stmoari  t.  JIadhqr,  67  U.  609;  Smmpmm  t. 
IFtBioauofh  £6  Id.  762. 

HOMnZBAB  MAT  BS  BRTABLnHID  UPOV  OoiOf  OV  PBOPBBTT  of  tiw  hlM* 

band  and  wife,  or  the  eepeiate  estate  of  the  hiuibaiid:  Oimmif  t.  Doame,  2S 
OftL  638; /a  f«  .BiidbaiUM'a  ACote,  8  Id.  600.  But  it  Is  doubtfol  whether  the 
homestead  oaa  be  created  oat  of  the  sepeiate  pitipeiiy  of  the  wife:  BUqf  t. 
/VU,23Id.74.    The  above  oeaesoite  the  priiidpeloMe. 

Hemsnun  Bight  OAinr or  bx  DBrxBiovBD  nr  Acnov  A€i<An8r  Hva- 
aAH]>Au>2rB.  Both  pertiee  mast  be  before  the  ooiirt:fraeiiierT.i2eeatty  8  GaL 
76;  VamBei^neffeMr.lievalk,  Id.  76;  Markt  w.  Ifank,  9  Id.  VI ;  Cook  r.  KUmk, 
8  Id.  353.  A  Jndgmentof  foredoeoreof  mortgageof  honieeteadliizieffeotulif 
the  wife  IB  not  made  a  party:  Larmmr.BqfnMst  13Iow%584;  JTorHtT.  Wan^ 
5  Kan.  246,  249;  Bwmap  t.  Cook^  16  Iowa,  158.  A  mortgage  of  the  home- 
stead by  tim  hnsbaad  alone  la  Toid,  and  a  jadgment  of  foreolosare  in  an  aotioa 
agiinst  him  alone  is  ineflfootual  for  any  purpose,  against  a  sabsequent  TaUd 
mor^^ige  of  the  premises:  raaJK^ncjgfanT.  J?eoa2l^  8  0aL  76.  Alltheabore 
eases  eite  tiie  prinoipal  case.  Bat  a  jadgment  <xf  foredosare  against  both 
hnsband  and  wife  is  oondariTe,  onleas  fraad  is  slleged:  Le$  t.  KtngAmy^  62 
Am.  Deo.  646,  and  notea.  A  wife  cannot  sae  for  the  homestead,  bat  her 
faasband  most  be  joined:  PaoU  t.  €f€rrard,  65  Id.  481. 

Hbad  or  Faiolt  Ohlt  bab  Biobt  to  HoifB8ixAi>.~^llie  homestead  de- 
pends upon  the  family,  not  only  for  its  origin,  bat  for  ita  oontinaed  edstoies^ 
and  the  death  of  the  hnsband  or  wife,  there  being  no  children,  pats  an  end  to 
the  family  reUtion:  McQuade  t.  Wkaky,  31  Gal.  535;  Bamq^  t.  Xeedf,  51 
N.  H.  273;  bat  nnder  tlie  statatee  of  Illinois  the  law  is  different:  Kknbrd  ▼• 
WiUU^  07  m.  488.  Any  hidividaalof  either  sex  may  be  the  head  of  a  family. 
It  is  not  neoeesary  that  tlie  head  of  a  family  shoald  be  a  married  persoat 
Bameif  ▼.  Xeed«,  51  N.  H.  267.  The  abore  oases  dte  the  principal  cam.  The 
phrase  "  head  of  family  **  ineladee  a  man  who  has  neither  wife  nor  duldren^ 
within  the  meaning  of  the  execation  exemptioin  act:  Wade  ▼•  J<me$t  61  ^ib. 
Dec584. 

Dbath  or  WiBB,  EvTBOT  or  upon  Hombsibad. — ^A  mortgage  apon  a 
homestead  which  was  vdd  becaaae  ezeoated  by  the  hosband  alone  is  not  ren* 
dered  valid  by  the  snbseqoent  death  of  the  wife:  Lanon  ▼.  Repioldtt  13  Iowa, 
583.  After  the  death  of  Us  wife  the  hnsband  may  alienate  or  inoamber  the 
homestead  by  his  single  deed:  HimmdmamM  t.  SehmkU,  23  OaL  120.  Both 
theee  cases  dte  the  prindpal  case.  In  Texas,  however,  tiie  abandonment  el 
the  homestead  validates  a  mortgage  thereof  previoody  exeoated  by  the  has- 
band:  Stewart  v.  Maetey^  67  Am.  Dee.  600. 

HoMiesBAD,  WHBTiiBit  IK  Natctbb  ov  Joibt  Tbbanot.— The  prindpal 
ease  is  dted  to  the  point  that  the  homcstsad  is  not  common  property,  bat  a 
eort  of  joint  tenancy  with  the  right  of  sarvivorship:  1%  re  BuchamamCe  Xttate^ 
8  OaL  500;  Bremum  v.  Wallace,  25  Id.  114  This  it  also  held  in  Podey. 
Qtrraard^  65  Am.  Dea  481.  Bat  in  (Tee  v.  Jfoors,  14  GaL  477,  Fidd,  a  J., 
vifnaes  to  aooept  the  doetrhie  of  the  prindpal  caae^  and  other  early  oases  is 
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thifl  state,  that  a  homectoad  is  a  sort  of  Joint  tenaiioy:  See  also  Brennan  ▼. 
WaUace,  25  OaL  114.  See  also,  upon  this  point*  the  note  to  PooU  ▼.  Otrrardf 
65  Am.  Deo.  485^486. 

Wifb'8  Intebxst  in  Homistbad  IB  MOT  IN  Gknkbal  Liablb  to  be  afFeoted 
or  ooncladed  by  the  omission,  neglect,  or  de&Mdt  of  the  hnsband:  Adam$  ▼• 
Beakf  19  Iowa,  68,  dting  the  principal  case. 

Injunction  out  of  Coubt  of  Co-ordinats  JuBmnonoN. — ^Proceedings 
under  a  judgment  in  equity  will  not  be  restrained  by  another  court  of  co-ordi- 
nate jurisdiction,  upon  a  suit  subsequently  oommenoed  therein:  Plaito  ▼. 
DetuteTf  22  Wis.  486.  The  rule  that  one  court  cannot  restrain  the  execution 
of  a  judgment  of  another  court  of  co-ordinate  jurisdiction  is  established  and 
enforoed  chiefly  to  protect  the  rights  of  courts  of  co-ordinate  jurisdiction,  and 
to  aToid  conflict  of  jurisdiction,  confusion,  and  delay  in  the  administraticn  of 
justice;  therefore  the  consent  of  the  parties  cannot  change  the  rule:  Orowlep 
▼.  Davi»i  37  Cal.  269.  But  the  rule  inhibiting  one  oourt  from  restraining  the 
enforcement  of  the  judgment  of  another  and  co-ordinate  court  does  not  apply 
to  a  proceeding  brought,  not  to  stay  execution  issued  against  the  properly 
of  the  judgment  debtor,  but  to  prcTent  a  sale  of  the  pwpea'iy  of  plaintifl^ 
vnder  the  daim  that  it  is  tiie  property  of  the  debtor:  Pkdeif  t.  JB^ffginB,  15 
OaL  134.    The  above  oasea  cite  tiie  principal  ease. 


FaBEB   V.    KtTiHAM. 

[8  OAUFoaaoA,  n.] 

TmsAJxn  nr  Ooumov  vat  Join  in  Action  fo&  Ditbhbiov  ov  Watmbb 
OF  Strbax,  since  tlus  is  in  the  nature  of  a  nuisance. 

To  TuBN  aside  Useful  Element  fbom  Pbemises  is  as  Much  Nouanob 
as  to  turn  upon  them  a  destruotiTe  element. 

Pabitt  and  bis  Pbhties  are  Estopped  from  Cladono  Watbb  of  Stbbaii 
by  right  of  prior  appropriation,  when  such  party  has  stood  by  and 
seen  another  appropriate  the  water  at  great  expense  without  infonning 
the  latter  of  hii  prior  right. 

LoTE  UPON  WmcH  DrrcH  is  Intended  to  be  Duo  should  be  ran  within 
a  reasonable  time  after  the  line  of  preliminary  survey  has  been  run,  in 
order  to  make  the  right  of  the  ditoh-ownen  date  baok  to  the  time  of  snob 
survey;  what  is  a  reasonable  time  must  depend  upon  the  ^Iroiimstanoes 
of  the  case. 

AonoB  by  Parke  and  Straok  to  reoorer  from  the  defendant 
the  use  of  the  waters  of  the  middle  fork  of  Jackson  oreeky  and 
for  damages,  on  the  gronnd  of  a  priority  of  right  thereto.  The 
phuntiffs'  grantors,  in  December,  1852»  located  a  mining  claim 
on  ihe  creek  at  a  place  called  Elliott's  ranch,  and  erected  a  small 
dam  in  the  creek  and  turned  a  part  of  the  water  into  their  claim 
for  mining  purposes.  Before  this,  in  October  of  the  same  year, 
the  defendant's  grantors  projected  a  line  of  ditch  and  surveyed 
a  base  line  to  a  point  on  the  creek  some  distance  below  Elliott's 
ranch.    At  this  point  they  designed  erecting  their  dam,  and  at 
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the  same  time  posted  notices  there  of  their  intention  to  appro- 
priate the  waters  of  the  creek  in  their  contemplated  work.  In 
the  spring  of  1853,  when  the  ditch  was  nearly  completed,  thej 
changed  the  npper  part  of  it  so  that  it  conducted  water  out  of 
the  creek  at  a  point  about  one  hundred  rods  above  the  mining 
claim  of  the  phdntiflfs'  grantors.  In  making  this  change  they 
ran  the  ditch  through  the  Elliott  ranch,  and  paid  Elliott,  who 
was  one  of  the  plaintiffs'  grantors,  a  small  sum  for  the  right  of 
way,  and  also  agreed  to  give  him  some  water  for  irrigating  pur- 
poses. There  was  some  testimony  tending  to  show  that  the 
plain  tiffs*  grantors  had  looked  upon  this  appropriation  of  the 
water  and  had  acquiesced  therein.  The  defendant  asked  the 
instruction,  *'  that  if  those  from  and  through  whom  the  plain- 
tiffs claim  had  the  prior  right  to  the  waters  in  the  middle  fork 
of  Jackson  creek,  *  and  they  stood  by  and  saw '  those  from  whom 
the  defendant  derives  his  title  to  the  ditch,  and  the  right  to  the 
waters  of  the  said  creek,  appropriate  the  waters  of  the  creek  at 
a  great  expenditure  of  money  and  labor,  under  the  mistaken 
idea  that  the  defendant's  vendors  were  obtaining  the  first  appro- 
priation, and  did  not  inform  them  of  the  mistake,  that  they,  the 
plaintiffs'  vendors  and  the  plaintiffs  who  claim  under  them,  are 
estopped  from  setting  up  their  prior  right  at  this  time."  The 
instruction  was  refused,  and  the  defendant  excepted.  Verdict 
was  for  the  plaintiffs  for  a  small  money  judgment  and  for  one 
hundred  inches  of  water.  Defendant  appealed  from  an  order 
denying  his  motion  for  a  new  trial.  This  opinion  was  delivered 
upon  a  rehearing. 

Bobmaon^  BeaUy^  and  Bottom  lot  the  appellant. 

BmiUi  and  Hardy ^  tor  the  respondents. 

By  Court,  Bubbsit,  J.  This  case  was  decided  at  the  last  AprD 
term  of  this  court,  and  a  reargument  had  at  the  present  term. 
We  are  satisfied,  upon  a  more  full  argument  and  a  more  careful 
consideration  of  the  case,  that  the  judgment  of  the  court  below 
should  be  reversed,  and  a  new  trial  had.  The  learned  counsel 
for  the  defendant  insists  that  we  did  not  correctly  understand 
him  when  we  said,  in  a  former  opinion,  that  "  this  position  is 
based  upon  the  idea  that  the  proper  point  could  not  be  desig- 
nated with  certainty  by  a  proper  survey,  but  must  be  deter- 
mined by  the  actual  construction  of  the  ditch." 

Taking  the  language  of  the  brief  in  connection  with  the  facts 
as  proved,  we  did  so  understand  the  counsel.  It  was  proved 
by  Cunningham,  one  of  defendant's  witnesses,  that  "  the  base 
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line  was  ran  for  the  purpose  of  determining  where  the  ditch 
would  strike  the  creek.  This  point  was  ascertained  by  starting 
at  the  upper  end  of  the  base  line,  and  leveling  up  the  creek  far 
enough  to  allow  the  ditch  a  sufficient  declivity,  which  we  did  in 
October,  1852,  and  we  placed  our  notice  of  claim  of  water  at 

this  point  on  the  creek  above  the  end  of  the  base  line It 

was  not  until  the  spring  of  1853  that  we  thought  of  adopting 
the  upper  line  on  which  we  dug  the  ditch." 

This  statement  of  the  witness  is  very  explicit,  and  shows  that 
the  point  where  the  notice  was  placed  was  intended  as  the  upper 
terminus  of  the  ditch.  This  being  true,  the  argument  of  the 
learned  counsel  would  hardly  be  applicable  to  the  facts  proved, 
unless  taken  as  we  understand  it.  We,  however,  cheerfully 
make  the  correction. 

It  is  undoubtedly  true  that  a  base  line  is  generally  first  run 
from  the  point  where  the  water  is  to  be  used  to  the  stream  from 
which  it  is  proposed  to  be  taken.  This  line  is  run  upon  a  level, 
and  the  object  is  to  ascertain  the  fact  whether  the  water  in  the 
stream  can  be  made  to  flow  to  the  point  where  it  is  intended  to 
be  used.  The  line  upon  which  the  ditch  is  actually  intended 
to  be  dug  should  afterwards  be  run  within  a  reasonable  time, 
which  must  depend  upon  the  circumstances  of  each  particular 
case. 

The  instruction  offered  by  the  defendants,  we  now  think,  was 
substantially  correct,  and  should  have  been  given. 

There  was  a  point  made  by  the  defendant  which  we  did  not 
notice  in  our  former  opinion.  It  is  insisted  that  there  is  a  mis- 
joinder of  parties  plaintiffs,  as  they  were  tenants  in  common,  and 
should  have  brought  separate  suits  for  the  restitution  of  the 
water.  In  the  case  of  De  Johnson  v.  Sepufbeda^  5  Oal.  149,  it  was 
held  that  "  for  injuries  to  their  common  property,  as  trespass 
quare  clausum  /regit,  or  nuisance,  etc.,  tenants  in  common 
should  all  be  joined,  but  they  must  sue  severally  in  real  actions, 
generally,  as  they  have  separate  titles."  See  also  ThockmorUm  v. 
Burr,  Id.  400. 

The  injury  complained  of  in  this  case  is  in  the  nature  of  a 
nuisance.  It  is  very  similar  to  the  obstruction  of  ancient  lights. 
To  turn  aside  a  useful  element  from  the  premises  is  as  much  a 
nuisance  as  to  turn  upon  them  a  destructive  element.  In  both 
cases  thb  injury  may  be  equally  material.  A  ditch  to  carry  off 
water  rightfully  flowing  to  a  mining  claim  is  as  much  a  nui- 
sance as  a  dam  to  flood  the  premises. 

For  these  reasons,  the  plaintiffs  properly  brought  their  suit 
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jomtly.  It  would  haye  been  error  for  them  to  luTe  sned  8ep- 
azately.  The  judgment  of  the  conrt  below  is  therefore  re- 
yeraed,  a  new  trial  ordered,  and  the  cause  remanded  for  farther 
proceedings. 

MuBBATf  C,  J.,  concurred.  

Watir  BzoHn  iob  Mihxho  Pubtosb  nr  Cauwobxia:  8m  note  to  Jfe- 
Omioeir.  Bryden,  68 GaL  92^i  Irwimr.  PhaUp$,  U.  118»  and  cmm  died 
in  ihe  note  116;  note  to  Beathr.  WiUiam$,4Zld.27^2SZiEddgr.8i^pmm. 
S$  Id.  4U6,  and  note. 

DAMUDfO  Stbxam  n  NunAVCB:  8tUe$  ▼.  Lairds  68  Am.  Deo.  110H»d 
Bote;  Bie^rddon  ▼.  Bmtrmm^  62  Id.  6M. 

BioBT  or  Fxtioa  ArpBontuToa  TAxn  Emcr  sr  BxL&noir  10  Tnn  o» 
OaatxxiCMMEsrr  or  Wobk:  Note  to  Htaik  r,  WUUam$t  48  Am.  Deo.  iSl; 
Maeri$  r,  BiekneUf  anie,  p.  257. 

TurAHis  nr  Gomm  ov  mat  Jonr  oa  SxvEa  nr  PttaovAL  Aonom  nm  Iv- 
JUBOB  TO  Lavd:  Pabner  t.  Daughertif,  54  Am.  Deo.  686^  note  688^ 
Hroefbl  bt  SzuoroB:  See  Bryan  t.  BamlnM,  poi^  p.  840^  and  nota 
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[8  OUJrOMKlA,  16a.] 

CsKDiTOBs  or  PABsmsBsmr  mat  Pubsux  Bbxbdixb  at  Law  An>  Ssodbb 
PnxFBanrGB  oa  Liens  upon  partnership  aaBeta  after  enit  brought  by 
one  partner  for  a  dxBBolation  and  before  a  decree  of  diasolation. 

VoLimTART  AflsioirMxiiT  or  PABTNXBsmr  AflflSTS  TO  RiexrvBR,  by  partiea 
to  bill  for  difliolation  of  partnenhip,  pending  the  soit,  will  not  operate  aa 
an  alignment  for  the  benefit  of  creditorB,  so  aa  to  prerent  a  creditor  from 
obtaining  a  legal  priority,  since  all  snoh  assignments  not  in  conformity 
with  the  insolvency  statnte  are  Toid;  nor  is  the  proceeding,  by  this  mean% 
turned  into  a  creditor's  bilL 

Caapnoa  mat  Aitaok  PaooEKifivo  roa  Dibsolution  or  PAarNxasmr  at 
any  time  before  final  distribation  of  the  assets,  on  the  ground  that  it  waa 
instituted  to  hinder,  delay,  or  defraud  creditors. 

Bill  of  intervention  filed  by  judgment  creditors  of  Adams 
A  Co.,  seeking  to  have  the  funds  in  the  hands  of  the  receiver 
applied  to  the  payment  of  their  debts.  The  bill  alleges  that 
Adams  &  Co.  became  insolvent  on  the  twenty-third  of  February, 
1855,  and  upon  that  day  Woods,  the  resident  and  managing 
partner  of  the  firm,  filed  a  bill  in  equity  in  the  name  of  Adams, 
an  absent  partner,  against  himself  and  Haskell;  that  this  bill 
does  not  allege  a  dissolution  or  insolvency,  but  a  mismanage- 
ment of  the  partnership  afiairs,  and  prays  a  dissolution,  an  in- 
junction, an  accounting,  the  appointment  of  a  receiver,  and  the 
application  of  the  aasete  to  the  partnership  debts;  and  tbat  iu 


8H  Adams  v.  WocDa  [Oai 


of  the  reoeiTer  an  assignment  was  made  bj  all  the  partie» 
to  Cohen  as  reoeiver.  This  snit  is  alleged  to  have  been  colln- 
siTe  and  fraudulent,  and  instituted  by  Woods  for  the  purpose 
of  hindering  and  delaying  the  creditors  of  Adams  k  Co.  The 
intenrenors  commenced  attachment  suits  after  the  filing  of  the 
bill  for  dissolution,  and  recovered  judgments  before  the  render^ 
ing  of  a  decree  of  dissolution.  The  rulings  of  the  court  and 
the  grounds  of  appeal  are  stated  in  the  opinion. 

Mcatich  and  McDougaU^  and  Sharpe,  for  the  petitioners. 

Saunders  and  JSepbum^  oonira. 

By  Court,  Mubbat,  C.  J.  The  bill  is  carefully  drawn,  and 
the  facts  constituting  fraud  are  distinctly,  stated.  The  court 
below  permitted  the  intenrention  to  be  filed,  but  refused  to  stay 
proceedings  in  the  case,  or  afford  the  parties  any  aflEirmative 
relief,  but  directed  the  receiver  to  proceed  and  distribute  the 
money  in  his  hands  pro  rata  among  the  creditors;  from  which 
orders  and  rulings  the  intervenors  have  appealed. 

The  case  made  involves  two  propositions:  1.  Whether  a. 
creditor  of  the  firm  could  pursue  his  remedy  at  law  after  the 
bill  was  filed  and  the  receiver  appointed,  but  before  a  decree  of 
dissolution;  2.  Whether  a  creditor  could  attack  the  whole  pro- 
ceeding on  the  ground  of  fraud  and  collusion  between  the- 
parties. 

It  may  be  premised,  in  limine,  that  the  bill  filed  by  Alvin 
Adams  did  not  warrant  the  appointment  of  a  receiver.  It  doe» 
not  allege  insolvency  or  fraudulent  conversion  of  the  partnership 
assets,  or  danger  of  loss  of  the  same  in  the  hands  of  the  firm. 
It  is  true  that  equiiy  has  jurisdiction  in  matters  of  aocoimt,  but 
it  ought  not,  except  in  a  dear  case,  to  step  between  a  debtor  and 
his  creditors;  neither  should  it  assume  the  position  of  banker  and 
bailee,  for  those  who,  by  their  own  showing,  are  sufiiciently  com- 
petent  to  manage  their  own  afiEairs. 

It  will  not  be  denied  that  the  creditors  of  a  partnership  have 
no  interest  in  a  partnership  suit  or  proceeding  for  account  and 
dissolution  until  aftier  a  decree  of  dissolution,  and  that  in  the 
mean  time  they  may  pursue  their  remedies  at  law,  and  thereby 
secure  a  preference  or  lien  upon  the  partnership  assets. 

That  imtil  a  decree  of  dissolution  it  is  not  certain  that  the 
firm  is  insolvent,  or  that  the  court  will  administer  the  assets. 
Under  such  circumstances,  it  would  be  obviously  xuijust  to  deny 
a  creditor  who  was  not  a  party  to  a  suit  the  right  to  prosecute 
an  action  for  the  recovery  of  his  claim.    There  is  another  reason 
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for  this  rule,  which  is  oonclusiye.  These  proceedings  are  on- 
der  control  of  the  partnership  alone.  They  maj  be  protracted 
indefinitely,  or  they  may  be  dismissed  at  the  will  of  the  parties^ 
and  a  conrt  of  equity  would  not  allow  itself  to  become  an  asylum 
for  bankrupt  and  fraudulent  debtors.  It  is  contended,  however, 
that  the  assignment  by  all  the  parties  to  Cohen,  the  receiver, 
was  a  voluntary  surrender  of  the  assets  into  the  hands  of  the 
court,  to  be  administered  for  the  benefit  of  all  the  creditors,  and 
that  this  proceeding  was  thus  turned  into  a  creditor's  bill. 

This  leads  us  to  inquire  into  the  effect  of  this  assignment. 
Under  the  statute  of  this  state  concerning  insolvent  debtors, 
evezy  species  of  assignment,  except  those  made  in  conformity 
with  the  act,  are  declared  void.  This  relates  as  well  to  judicial 
as  to  other  assignments.  If  such  were  not  the  case,  then  the 
legislature  would  have  &iled  entirely  in  the  object  designed  by 
the  act;  for  the  temples  of  justice  would  be  converted  into  a 
den  of  thieves  and  money-changars,  and  the  judges  compelled 
to  become  accessaries  to  the  grossest  frauds.  In  the  case  of 
Warring  v.  Bobinmm,  1  HoAn.  Ch.  681 ,  532,  which  is  relied  on 
by  the  counsel  of  the  respondents,  the  court  say:  "There  is 
another  rule  of  law  bearing  on  this  question;  an  assignment  by 
one  partner,  of  his  share  in  the  property,  operates  as  a  dissolur 
tion  of  the  fijrm.  The  partners  may  have  no  confidence  in  the 
assignee,  nor  may  the  assignee  choose  to  be  concerned  in  the 
trade.  Now,  the  bill  and  appointment  of  a  receiver  on  the  ap- 
plication of  Smith  is,  in  equity,  equivalent  to  an  actual  assign- 
ment of  the  property,  so  fur  as  he  could  assign  it.'' 

And  upon  this  ground,  it  was  held  that  Smith  could  not, 
after  such  an  equitable  assignment,  confess  a  judgment,  so  as 
to  give  a  creditor  a  priority  against  the  property  of  the  partner- 
ship. Our  statute  having  prohibited  these  assignments,  it  re- 
sults that  the  possession  of  the  receiver  was  only  of  such  a  char> 
acter  as  the  court  could  invest  him  within  the  case  made  by  the 
bill.  This  is  not  a  creditor's  bill;  for,  as  we  understand  the  law, 
a  creditor's  bill  is  a  suit  brought  by  creditors  against  executors 
and  administrators  to  settle  an  estate.  A  New  York  creditor's 
bill  is  the  creature  of  statute,  and  intended  to  reach  equitalde 
assets,  after  all  legal  remedies  are  exhausted. 

The  only  proceeding  at  all  analogous  is  where  an  adminis- 
trator institutes  a  suit  against  all  the  creditors,  for  the  purpose  of 
having  all  their  claims  adjudicated.  '*  These  suits,"  says  Judge 
Story  in  his  work  on  equity  jurisprudence,  sec.  544,  "  are  not 
tnoouxaged,  because  they  have  a  tendenqy  to  take  away  the  pief- 


816  Adams  v.  WooDa  [CaL 

erence  which  one  creditor  may  gain  over  another  bj  his  legal 
diligence.  Besides,  it  has  been  said  that  these  bills  may  be 
made  use  of  by  executors  and  administrators  to  keep  creditors 
out  of  their  money  longer  than  they  otherwise  would  be." 

In  the  following  section  it  is  said  that  upon  such  a  bill  "  the 
court  will  not  interpose,  by  way  of  injunction,  to  prohibit  cred* 
itors  proceeding  at  law  until  there  has  been  a  decree  against  the 
executor  or  administrator  to  account  in  that  suit,  for  otherwise 
{he  latter  might,  without  reason,  make  it  a  ground  of  undue 
delay  of  the  creditors." 

In  the  case  before  us  the  creditors  are  not  parties.  It  is  not 
an  administrator's  bill  against  creditors,  nor  a  creditor's  bill 
seeking  equitable  offsets.  It  is  a  suit  between  the  members  of 
the  partnership,  and,  until  a  decree  of  dissolution,  the  plaintiff 
is  dominua  liHs,  and  may  deal  with  it  as  he  pleases.  The  cases 
of  Warring  t.  Bcbinson,  1  Hoffm.  Cb.  531, 532,  and  WiUiamson  y. 
W%l8on,  1  Bland  Ch.  418,  do  not  sustain  the  respondent's  posi- 
tion. In  the  first  case,  the  yice-chancellor  remarks  that  in  the 
case  of  Pratt  v.  Bobinson,  not  reported,  he  had  decided  that  a 
judgment  obtained  before  the  decree  of  dissolution  had  priority. 
Again  he  remarks:  **  Prior  to  the  decree,  by  analogy  to  a  suit  for 
the  administration  of  the  assets  of  a  deceased  person,  no  cred- 
itor could  be  restrained  from  proceeding  at  law." 

The  whole  case  distinctiy  recognizes  the  principle  contended 
for  by  the  appellant,  and  the  decision  seems  to  have  gone  off  on 
the  ground  that  the  filing  of  a  bill  and  the  appointment  of  the 
receiver  were  an  equitable  assignment  of  which  the  plaintiff  had 
notice.  In  the  case  in  Bland,  the  chancellor  held  that  the  in- 
solvency of  a  firm  operated  a  dissolution  in  itself,  and  that 
upon  a  bill  being  filed  stating  such  insolvency,  a  receiver  would 
be  appointed.  It  was  stated  in  the  opinion  that  at  the  time  the 
court  had  ordered  the  creditors  to  come  in  and  present  their  ac- 
counts no  creditors  had  acquired  any  prioriiy.  But  it  is  not 
decided  that  a  creditor  could  not  have  got  an  advantage  previous 
to  the  order  for  the  creditors  to  come  in  and  have  distribution. 
Whether  insolvency  would  of  itself  work  a  dissolution  so  as  to 
enable  a  court  immediately  to  proceed  with  the  equitable  distribu* 
tion  of  the  assets  is  a  proposition  which  it  is  not  necessary  to 
decide,  as  there  is  no  such  allegation  in  the  bill.  These  cases, 
together  with  the  leading  authorities  on  this  subject,  have  been 
so  fully  examined  by  Burnett,  J. ,  in  the  case  of  Adams  v.  Hacketi^ 
7  Oal.  187,  Januaiy  term,  that  further  comment  is  deemed  un^ 
necessary,  and  his  conclusions  upon  this  branch  of  the  case  are 
adopted. 
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From  this,  it  must  necessarily  result  that  the  intenrenorsy  hay* 
ing  acquired  a  lien  upon  the  properly  of  Adams  &  C!o.,  by  at- 
tachment and  judgment*  prior  to  the  decree  of  dissolutiony 
are  entitled  to  the  fruits  of  their  judgment*  and  must  be  first 
paid. 

It  is  contended  that  this  question  was  substantially  decided  in 
the  case  of  Adam8  v.  Haskell,  6  Oal.  113  [65  Am.  Dec.  491].  I  do 
not  so  understand  that  decision.  The  simple  question  involved 
in  the  case  was,  whether  the  court  could  compel  parties  who  were 
the  custodians  of  a  fund  which  they  had  received  from  the  court  to 
pay  the  same  over  to  an  officer  or  receiver  of  the  court.  In  that 
case*  the  parties  claimed  the  fund  on  the  ground  that  it  had  been 
attached  in  their  hands*  and  that  they  might  be  made  ultimately 
liable  therefor;  but  this  court  held  that  no  liability  would  attach 
on  their  part*  and  that  having  received  the  money  by  order  of  the 
court,  they  could  not  be  allowed  to  deny  its  authority  over  it. 
It  was  a  proceeding  between  the  court  and  its  officer*  to  which 
the  appellants  were  not  parties;  and  all  that  was  said  by  this 
court*  with  reference  to  the  power  of  the  court  below  to  seize 
the  assets  for  the  purposes  of  equitable  distribution,  may  be  re- 
garded as  mere  dictum,  as  the  point  was  neither  involved  nor 
discussed.  Even  if  we  were  wrong  in  this,  the  appellant  alleges 
that  the  whole  proceeding  is  void  under  the  provisions  of  the 
twentieth  section  of  the  act  concerning  fraudulent  conveyances, 
and  his  bill  shows  a  state  of  facts  which,  if  true,  would  vitiate 
it.  For  the  purpose  of  this  investigation,  it  makes  no  difference 
whether  he  obtained  his  judgment  before  the  decree  of  disso- 
lution; for  if  the  proceeding  was  instituted  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors*  it  may  be  attacked 
on  that  ground  any  time  before  a  final  distribution  of  the  assets. 

Judgment  reversed*  and  cause  remanded. 

BuBHKiT,  J.*  concurred.      

VvTTL  Dkcru  ot  DissoLvnoN  AiTD  DisnuBUTiOK  ow  Aasm  has  beeo 
SHidered*  a  creditor  may  proceed  at  law  against  the  partnership,  and  thus  se- 
eore  preferences:  KagUe  y.  MitUum,  8  OsL  544;  see  Adams  y.  Woodi,  19  Id. 
20.  Both  cases  cited  the  prindpal  case.  Until  the  affidis  of  a  partnership 
are  settled  and  outstanding  engagements  made  good,  it  oontinues  in  legal 
oontemxilation,  so  far,  at  least,  as  respects  winding  them  ap:  Broum  ▼.  Big- 
§hbMam,  27  Am.  Deo.  618. 

AssxoNinENTS  NOT  IN  CoNVOBMFrT  WKTH  Insqlvxnot  Aot. — ^The  doctrine 
ef  the  principal  case  with  respect  to  the  inTalidity  of  assignments  not  in  con- 
temity  to  the  insolvent  act  b  limited  in  Naglee  ▼.  Lyman,  14  Cal.  456,  per 
Flddt  0.  J.,  who  said:  "There  are,  it  is  tme,  expressions  in  the  opinion  in 
this  last  case  [the  principal  case]  which*  disconnected  from  the  facts,  woold 
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lead  to  the  inference  that  a  tnoafer  to  a  receiTer  of  the  effBota  of  a  defendant^ 
under  the  order  of  the  court,  woold  be  regarded  as  an  assignment  prohibited 
by  law,  and  abeolately  void.  Bat  the  statato  does  not,  neither  do  the  de- 
eisions,  when  considered  with  the  facts  upon  which  they  were  rendered, 
declare  such  assignments  to  be  absolutely  void,  but  only  void  as  aggiiut  th« 
claims  of  creditors.  In  the  present  case  no  question  of  the  kind  arises.  No 
creditors  of  P^e,  Bacon,  Ac  Ca  are  claiming  the  bill  in  suit,  or  its  prooeeda 
against  the  receivers." 

The  rRiNOiFAL  oasb  is  citxd  in  MerchanU^  etc.  Bank  v.  Kent^  Judge,  43 
Mich.  297,  to  the  point  that  the  practice  in  equity  does  not  even  permit  the 
receiver  to  employ  a  solicitor  in  the  case  as  his  own  counsel,  lest  it  might 
disarm  his  vigilanoe  in  watching  the  receiver's 


Patke  v.  Benslet. 

[8  OAuyomxA.,  980.] 

NbOOTIAXUI    PBOMI880BT    NOTK    UnDERDUX,  AND   TaKBN    BoHA   FiDB    Af 

CoLLATBBAi.  SxouBiTT  for  a  pro-oxisting  debt,  is  not  subject  to  any  do- 
f ense  existing  at  the  dato  of  the  assignment  between  the  original  parties. 
Plbdoe  of  Pebsoital  Pbofertt  is  *'Moktoage**  tkbreov  wmuK  Av- 
TAOHMXMT  AoT,  the  word  being  therein  used  in  a  general  sense  meaning 
security;  and  by  receiving  such  pledge  as  security  for  a  debt,  the  creditor 
gives  up  his  ri^^t  to  enforce  his  debt  by  attachments 

Aonoir  on  promissory  note  made  by  Benslej,  payable  to  Atwill, 
and  by  the  latter  assigned  to  the  plaintiff.  The  defendant  an- 
swered that  the  note  was  given  as  part  of  the  purchase  price 
of  a  lot  sold  to  him  by  Atwill,  and  that  Atwill  agreed,  by  a  con- 
tract entered  into  at  the  time  the  note  was  made,  that  the  note 
should  be  canceled  if  the  title  to  the  lot  failed  and  the  defend- 
ant was  evicted  therefrom  by  due  process  of  law;  that  prior  to 
the  assignment  of  the  note  to  the  plaintiff  the  title  had  failed, 
and  the  defendant  had  been  duly  ousted  from  possession  by 
title  paramount.  These  facts  appeared  at  the  trial,  and  it  also 
appeared  that  before  the  note  became  due  it  was  duly  indorsed 
to  the  plaintiff,  who  received  it  in  good  faith  without  any  notice 
of  the  contract  between  Atwill  and  the  defendant;  that  the 
plaintiff  received  the  note  as  collateral  security,  to  be  applied* 
when  collected  by  the  plaintiff,  towards  the  payment  of  a  pre- 
existing debt  owing  from  Atwill  to  the  plaintiff;  that  this  debt 
was  not  extinguished  by  the  transfer  of  the  note,  and  no  express 
agreement  was  made  between  plaintiff  and  Atwill  to  extend  the 
time  of  payment  of  the  debt,  and  there  was  no  new  considera- 
tion for  the  transfer  of  the  note,  unless  the  above  facts  con- 
stitute a  new  consideration.  Judgment  for  the  plaintiff,  and 
appeal  by  the  defendant. 
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B.  S.  Broof»  and  WiUiam  Duer^  for  the  appellant. 

Janes^  Barber ^  and  Boyd,  and  B.  F.  Morriaon,  for  the  respond- 
•eut. 

By  Court,  Bubhxtt»  J.  The  only  question  in  this  case  is, 
whether  a  negotiable  piomissoiy  note  not  yet  dne,  and  honaflds 
taken  as  collateral  security  for  a  pre-existing  debt,  is  subject, 
in  the  hands  of  the  indorsee,  to  any  defense  existing  at  the  date 
of  the  assignment  between  the  original  parties. 

The  autiiorities  on  this  point  have  been  conflicting,  and 
the  research  and  industiy  of  counsel  have  brought  before  us 
the  leading  decisions  on  both  sides  of  this  question.  It  will  not 
be  necessazy  to  attempt  a  review  of  the  numerous  authorities  to 
which  we  have  been  ref ezred.  The  greater  number  of  decisions 
would  seem  to  support  the  position  taken  by  the  counsel  of  de- 
fendant, while  the  more  recent  decisions  sustain  that  of  the 
plaintiff,  without  giving  any  decided  opinion  upon  the  point. 
I  must  say,  with  Chancellor  Kent,  alluding  to  the  decision  in 
Stoifi  T.  lifKm,  16  Pet.  1,  that  "I  am  inclined  to  concur  in  that 
decision,  as  the  plainer  and  better  doctrine:"  8  Kent's  Com.  80, 
note  o.  But  all  the  authorities  agree  in  one  position,  that  if 
there  be  any  new  consideration  for  the  assignment,  then  the 
assignee  is  a  holder  for  value,  and  the  maker  is  precluded  from 
resorting  to  defenses  ihat  he  might  make  against  the  payee  were 
the  suit  brought  by  him. 

It  is  insisted  by  the  counsel  for  the  plaintiff  that  before  he 
took  the  note  of  Bensley  as  collateral  security  for  the  pre-exist- 
ing debt  Payne  had  a  remedy  by  attachment,  against  his 
debtor,  but  that  by  taking  the  collateral  security  the  plaintiff 
lost  that  remedy,  and  that  the  loss  of  this  remedy  constituted  a 
new  consideration  moving  from  Payne  to  his  debtor,  the  assignee 
of  the  note. 

By  the  provisions  of  the  one  hundred  and  twentieth  section 
of  the  practice  act,  the  remedy  by  attachment  does  not  exist 
where  the  contract  is ''  secured  by  a  mortgage  upon  real  or  peN 
flonal  property." 

It  is  conceived  that  the  force  of  this  point  made  by  the  coun« 
eel  of  plaintiff  vrill  depend  upon  the  construction  of  the  phrase 
'*  mortgage  upon  personal  property,"  as  used  in  our  statutes. 

In  strictness,  the  assignment  of  this  note  to  Payne  was  not  a 
mortgage,  but  a  mere  pledge  of  the  note:  Dewey  v.  Bowman^  8 
€al.  146,  July  6, 1857. 

Under  the  old  decisions,  the  legal  ownership  of  mortgaged  real 
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efitate  was  vested  in  the  mortgagee:  4  Kent's  Com.  138.  But 
by  repeated  decisions  of  this  court  it  has  been  settled  thai 
under  our  statute  a  mortgage  is  a  mere  seouriiy  for  the  debt, 
and  the  legal  title  remains  in  the  mortgagor  until  foreclosui>A 
and  sale:  Benham  y.  Bowe,  2  Cal.  887;  Oodeffroy  y.  CdldweL\ 
Id.  492  [56  Am.  Dec.  860];  Peters  y.  JameOoum  Bridge  Co.^  6 
Id.  884  [68  Am.  Dec.  184];  Guy  y.  Ide,  6  Id.  99  [65  Am.  Dec 
490],  January,  1866;  Practice  Act^  sees.  260, 266. 

If,  then,  the  word  '*  mortgage,''  when  applied  to  real  properly, 
only  means  a  security  for  the  debt,  should  not  the  same  word  in 
the  same  sentence,  and  in  the  same  connection,  mean  the  same 
thing  when  applied  to  personal  property  ?  The  object  of  the 
attachment  is  to  obtain  security  for  the  judgment;  and  when  the 
party  already  has  that  security,  the  statute  will  not  allow  him  to 
use  this  process  to  obtain  that  which  he  already  possesses. 
Whether  the  creditor  has  a  mortgage  upon  real  or  a  pledge  of 
personal  property,  he  has  securiiy  for  his  debt.  In  both  cases 
he  has  substantially  the  same  interest  in  the  property.  'The 
mortgage  in  the  one  case  and  the  pledge  in  the  other  must  be 
essentially  the  same,  and  intended  to  accomplish  the  same  end. 

It  would  then  seem  clear  that  the  intention  of  the  legislature 
was  to  use  the  word  "  mortgage"  as  applicable  to  personal  prop- 
erty in  its  widest  extent.  If  we  giye  it  a  strict  construction, 
and  say  that  the  word,  as  used  in  the  statute,  caji  only  apply  in 
a  strict  sense,  then  the  term  can  have  no  rational  meaning  in 
the  connection  in  which  it  is  found.  ''A  mortgage  of  personal 
property  passes  the  present  legal  title  in  the  properly  itself  to 
the  mortagee,  subject  to  be  revested  in  the  mortgagor,  his  heirs 
or  assigns,  upon  the  performance  by  him  or  them  of  an  express 
condition  subsequent: "  Dewey  v.  Bowman,  8  Gal.  145.  The  title 
of  the  property,  being  already  in  the  mortgagee,  remains  in  him 
if  the  condition  subsequent  be  not  performed.  The  mortgagee 
has  no  occasion  to  sue,  as  the  mortgagor  had  no  positive  obli- 
gation to  perform.  There  is  nothing  that  the  mortgagee  has  to 
enforce  by  suit.  Now,  the  statute  clearly  contemplated  such  a 
mortgage  upon  real  and  personal  estate  as  constituted  a  security 
for  a  contract  that  must  be  enforced  by  a  sale  of  the  property, 
either  with  or  without  suit.  But  a  mortgage  of  personal  prop- 
erty cannot  constitute  a  security  for  debt  any  more  than  could 
a  conditional  sale.  The  difference  between  a  mortgage  and  a 
conditional  sale  of  personal  property  is  substantially  this:  in 
the  first,  the  property  passes  at  once,  subject  to  be  repassed 
upon  the  performance  of  an  express  condition  subsequent; 
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while  in  the  second,  no  present  title  passes  to  the  purchaser, 
but  rests  upon  the  performance  of  the  condition  subsequent. 

This  could  not  have  been  the  intention  of  the  legislature. 
And  if  ive  hold  that  the  term  must  be  taken  in  its  strict  sense 
\rhen  used  in  the  one  hundred  and  t^rentieth  section  of  the 
practice  act,  then  a  creditor  can  still  attach,  though  holding  a 
pledge  of  personal  property  at  the  same  time. 

It  is  no  answer  to  this  view  of  the  case  to  say  that  the  cred- 
itor is  not  compelled  to  hold  the  collateral  security,  but  may 
surrender  it  at  any  time,  and  attach.  It  may  admit  of  great 
doubt  whether  he  could  surrender  the  security  and  attach  with- 
out the  consent  of  his  debtor.  The  latter  has  acquired  some 
rights,  by  giving  the  collateral  security,  as  well  as  the  former. 
This  freedom  from  the  oppressive  remedy  by  attachment  may 
have  constituted  the  principal  motive  on  the  part  of  the  debtor 
for  giving  collateral  security  for  a  pre-existing  debt.  The  rela- 
tion of  the  parties  to  each  other  is  not  the  same  after  this  col- 
lateral security  is  given  as  it  was  before. 

The  district  court  seems  to  have  taken  the  correct  view  of  the 
law  applicable  to  the  case,  and  its  decision  is  therefore  afiSrmed. 

Tebbt,  C.  J.,  concurred.      

NeOOTIABLS    InBTRUMBNT,  TAK£ir  AS  Ck>LLATERAL   SBOOBITT    iOK    PRB- 

BXisTiNo  Debt,  ia  not  rabject  to  equities  between  the  original  parties:  Aikm- 
mm  V.  Brooks,  62  Am.  Dec.  592,  note  602;  Pickeru  v.  Yarborough*t  Adm'r^ 
Id.  728,  note  731.  The  principal  caae  it  cited  as  follows:  Negotiable  instm* 
mente,  tranaferred  before  maturity  as  collateral  security  for  pre-existing 
debts,  are  not  subject  to  the  defenses  of  payor  against  payee:  RMnmm  ▼. 
SmUh,  14  Cal.  98;  Manning  v.  MeClurt,  36  111.  405.  Where  there  is  a 
change  in  the  legal  rights  of  the  parties  in  relation  to  the  antecedent  debt^ 
the  creditor  taking  the  collateral  security  is  considered  as  a  holder  for  value, 
and  the  paper  not  subject  to  equities  existing  between  the  original  parties: 
NagUe  v.  Lyman^  14  Gal.  454.  A  pre-existing  indebtedness  of  indorser  to 
indorsee  constitatea  a  valuable  consideration  for  the  indorsement  and  transfer 
of  a  negotiable  instrument;  and  such  an  indorsee  is  an  indorsee  in  due  course^ 
within  the  definition  of  section  3123  of  the  civil  code  of  Oalifomia:  SacheU 
V.  ■/oAiuoii,  54  Id.  107.  A  mortgagee,  in  a  mortgage  given  to  secure  a  pre- 
existing debtk  is  a  purchaser  for  a  valuable  consideration,  and  is  protected, 
under  the  recording  acts,  against  a  prior  unrecorded  deed:  Frey  v.  CJ^fcrd^ 
44  Id.  342.  One  is  a  bona  fide  purchaser  who  takes  goods  from  a  frandulant 
sendee  in  pajrment  of  a  pre-existing  debt:  Sku/ddi  v.  Pease,  16  Wis.  661. 
Ax.  Daa  Vou  LXVIII~2J 
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Lassen  v.  Yanoel 

[8  Oaufobxia,  371.] 
MOBfQAOB   IB  NOT   BbIXATXD  BT  HoMSSTEAD   BiOHT  WHBV    BzBODVSD  BT 

H08BAKD  Alohb  OH  pTOiiiitet  occapied  by  himself  and  wife  m  tenaiiti 
of  another  who^  limnltaneoiuly  with  the  ezecationrof  the  mortgage,  ex- 
eoatee  a  deed  of  the  premieee  to  the  hnsband  and  reoeiTea  aa  the  pa]> 
ohaae  price  the  money  advimced  by  the  mortgagee. 

BbBD    ABD    MOBTaAOB    SlHULTAlTBOnSLT    EXBOUTBD  ABM   PAB3S   OF  SaMB 

TRAiraAonoB  though  they  bear  different  dates. 

Bill  to  foreclose  a  mortgage.  The  opinion  states  the  facts, 
irith  the  exception  that  although  the  deed  from  Melius  to  Yance 
was  executed  simultaneously  with  the  mortgage  it  was  dated 
one  day  prior  to  the  date  of  the  mortgage;  and  that  the  prem- 
ises were  not  worth  more  than  five  thousand  dollars. 

Oharlea  D,  Judah,  for  the  appellant. 

HoDcuffoU,  Jldrichf  and  Sharpe,  tot  the  respondent. 

By  Oourty  BuBinBTT,  J.  The  defendant,  James  Yance,  resided 
with  his  wife  upon  certain  premises,  as  the  tenant  of  Francis 
Melius,  for  some  two  years  prior  to  the  fourth  of  January,  1856. 
On  that  day  defendant,  James  Yance,  borrowed  of  plaintiff  three 
thousand  dollars,  and  executed  to  him  a  note  and  a  mortgage 
upon  the  premises,  and  at  the  same  time  took  from  Melius  a 
conveyance  to  himself.  The  money  borrowed  of  the  plaintiff 
was  paid  to  Melius  for  the  lot.  The  defendant,  James  Yance,  and 
wife  continued  to  reside  upon  the  premises,  and  claimed  the 
right  of  homestead  as  against  the  mortgage  to  plaintiff.  The 
court  below  decreed  the  sale  of  the  mortgaged  premises,  and 
Yance  and  wife  appealed  to  this  cotut. 

It  would  seem  that  the  defendants,  Yance  and  wife,  have 
neither  an  equitable  nor  legal  right  of  homestead  in  the  mort- 
gaged premises.  The  deed  from  Melius  to  James  Yance  and 
the  mortgage  from  him  to  plaintiff  were  simultaneous  acts,  and 
the  money  borrowed  was  the  entire  amount  paid  for  the  lot. 
The  money  of  plaintiff  paid  for  the  lot,  and  it  certainly  would 
be  an  exceedingly  harsh  rule  of  law  thai  would  defeat  his  mort- 
gage upon  the  yery  property  purchased  with  the  money  furnished 
by  himself. 

In  his  Oommentaries,  Ohancellor  Kent  says:  "A  transitory 
seisin  for  an  instant,  when  the  same  act  that  giyes  the  estate  to 
the  husband  conveys  it  out  of  him,  as  in  the  case  of  a  connusee 
of  a  fine,  is  not  sufficient  to  give  the  wife  dower.  Nor  is  the 
seisin  sufficient  when  the  husband  takes  a  oonyeyance  in  fee^ 
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and  at  the  same  time  mortgages  ilie  land  back  to  the  grantor  or 
to  a  third  person,  to  secure  tiie  purchase  money  in  whole  or  in 
part: "  4  Kent's  Com.  89. 

The  doctrine  laid  down  by  the  learned  American  commentator 
was  fully  sustained  by  the  supreme  court  of  the  United  States 
in  the  case  of  MdyburryY,  Brien,  16  Pet.  21;  also  by  other  cases: 
KiMe  y.  Van  Dyck,  1  Sandf.  Oh.  76;  OiUiam  y.  Jfoore,  4  Leigh, 
80  [24  Am.  Dec.  704];  Stow  y.  Tiffi,  16  Johns.  468  [8  Am.  Deo. 
266];  Hotbrouk  y.  linney^  4  Mass.  666;  Farmer  y.  SimpBon^  6 
Tex.  808. 

The  deed  and  mortgage,  being  simultaneous,  were  but  parts  of 
the  same  transaction:  Slow  y.  2^,  supra;  EoBbrooh  y.  JFCnney, 
4  Mass.  669;  BarOett  y.  Harlow.  12  Id.  862  [7  Am.  Dec  76]. 

Judgment  affirmed* 

TxBBT,  0.  J.,  concurred.     __^^ 

MoBTQAOB  or  HoMSSTBAD  ST  HvsBAim  Alosb:  See  note  to  Bemdk  y. 
Kruemert  anU,  p.  804.  Snoh  a  mortgage,  ezeoQted  to  one  who  adyuioee  money 
to  be  need  in  porohieing  thepiwrnaee,  is  yalid:  NkhoU  y.  Overodber,  16  Sjyi. 
SO,  citing  the  prindpel  oaee^  In  Bumap  ▼.  Oook^  16  Iowb,  154,  it  mm  held 
thet  the  prindpel  caee  did  not  apply*  aa  the  creation  of  one  debt  to  pay  an- 
other and  the  aotoal  payment  of  the  other  were  not  oonoorrent  acta  and  parti 
of  the  same  tranaaotion  in  that  caae.  The  oonrt  also  aaid,  referring  to  the 
principal  caae  and  other  caaea:  *' We  do  not  nnderstand  those  caaea  to  lay 
down  the  broad  and  unqualified  propoaition  that  a  man  who  adyanoea  money 
to  a  debtor  to  pay  offa  prior  debt  ia,  irxeapeotiTe  of  the  intantiona  and  with* 
ont  regard  to  the  eqnitiea  of  the  partiea,  entitled  to  all  the  righti  of  the 
creditor  thus  paid  oflL" 

Dkxd  ahd  MosroAOB  Back,  SiMuiAAiraoiTSLT  KmuuTBi>»  Commnm 
BOT  Onb  Tbabbaotiob,  though  bearing  different  dataa;  and  they  mnat  atand 
er  fill  together:  Kewbegin  ▼.  Lamgley^  68  Am.  Deo.  612;  note  614. 


Haight  v.  Gat. 

[8  CAXXveiHixik*  997.] 

iMOSKLktfnoL  oAjntcns  Imtaib  Afpbllatb  Powbb  or  Svpsbmb  OouBir  g|T«i 
hy  the  oonatitation;  bat  it  may  regulate  the  mode  in  which  appeals  may 
betaken. 

Arrmus  mm  bb  Takbn  ib  Mabvbb  Pbbsobibbd  bt  Scaxun  in  eases 
where  appeala  are  gi^en  by  statnte. 

Wbr  ov  Ebbob  will  Lib  ohlt  m  Oabbb  whbbb  No  AmuL  n  Oitbb 

BT  StATDTB. 

Bbmbdt  or  PABirr  who6b  Appbal  has  bbbb  Duoobsbd  ia  by  motion  to 
reinstate  the  oaae,  if  from  any  excnaable  oanae  he  has  betti  prevented 
from  proeeonting  his-appeal;  and  he  may,  upon  proper  showing  and  aftsff 
doe  notice  to  raspondenty  make  the  motion  at  a  sobsegnent  tetm. 
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Motion  to  quash  writ  of  error.  The  defendants  had  ap- 
pealed from  a  judgment  had  October  80,  1856.  The  appeal 
was  perfected  February  5, 1857,  and  dismissed  at  the  last  April 
term.  At  the  last  July  term  the  defendants  moved  to  reinstate 
the  case  upon  the  calendar,  and  the  motion  was  overruled. 
They  then  sued  out  a  writ  of  error,  which  the  plaintiffs  now 
move  to  quash  on  the  ground  that  it  was  irregularly  and  im- 
providently  issued. 

L:  Sanders,  jun,,  for  the  plaintiffs  in  error. 
C.  J.  Eillyer,  for  the  defendants  in  error. 

By  Court,  BuRNrrr,  J.  The  appellate  power  of  the  supreme 
court  is  given  by  the  fourth  section  of  the  sixth  article  of  the 
constitution,  which  expressly  empowers  this  court  to  issue  all 
writs  and  process  necessary  to  the  exercise  of  its  appellate  juris* 
diction.  The  legislature,  therefore,  can  pass  no  act  impairing 
the  exercise  of  this  appellate  power. 

But  while  the  legislature  cannot  substantially  impair  the  right 
of  appeal,  it  is  certainly  competent  to  regulate  the  mere  mode 
in  which  this  right  must  be  asserted.  The  constitution  only 
empowers  this  court  to  issue  such  writs  and  process  as  may  be 
necessary  to  the  exercise  of  its  appellate  jurisdiction;  if  this 
appellate  jurisdiction  can  be  exercised  without  this  process,  then 
it  cannot  be  necessaiy,  and  should  not  be  issued. 

In  the  case  of  Savage  y.  Oulliver,  4  Mass.  177,  it  was  said  thai 
**  the  statute,  in  giving  an  appeal,  has,  in  our  opinion,  taken 
away,  by  a  reasonable  implication,  the  remedy  by  error,  unless  in 
cases  where  the  aggrieved  party,  without  laches  on  his  part,  could 
not  avail  himself  of  an  appeal."  See  also  Jarvis  v.  Blanchard,  G 
Mass.  4;  White  v.  Frye,  2  Oilm.  65;  Cook  v.  Hoyt,  13  Dl.  144. 

But  the  construction  of  our  practice  act  is  not  left  to  rest  upon 
reasonable  implication.  The  ninth  title  of  the  act  relates  ex- 
clusively to  appeals,  and  the  three  hundred  and  thirty-third 
section  provides  that  "a  judgment  or  order  in  a  civil  action, 
except  when  expressly  made  final  by  the  act,  may  be  reviewed 
as  prescribed  by  this  title,  and  not  otherwise." 

This  provision  is  plain  and  positive,  that  a  judgment  or  order 
may  be  received  as  prescribed  by  that  title,  and  not  otherwise. 
If,  therefore,  an  appeal  be  given  by  that  title  in  a  particular 
case,  the  judgment  or  order  can  only  be  reviewed  in  the  manner 
therein  prescribed.  In  reference  to  cases  where  no  appeal  is 
given,  this  negative  provision,  **  not  otherwise,"  could  not 
apply. 
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Our  conclusion  is,  that  in  all  cases  where  an  appeal  is  gtven 
by  the  statute,  that  remedy  is  exclusiye  and  must  be  pursued, 
and  that  a  writ  of  error  will  only  lie  in  cases  where  no  appeal 
is  giyen  by  the  act.  If  from  any  excusable  cause  the  party  has 
been  prevented  from  prosecuting  his  appeal,  his  remedy  is  by 
motion  to  reinstate  the  case.  And  if  he  has  been  prevented 
from  making  this  motion  at  the  same  term  of  the  court  at  which 
the  appeal  was  dismissed,  he  may,  upon  a  proper  showing,  and 
after  due  notice  to  the  respondent,  make  the  motion  at  a  subse- 
quent term.  The  rules  of  this  court  are  always  under  its  con- 
trol, and  their  application  may  be  enlarged  in  special  cases. 

Motion  sustained. 

,  C.  J.,  concurred.     


Lbgislativb  Control  ovxr  Bsaomns:  See  Morse  v.  Ocold^  62  Am.  Deo. 
103,  and  note  citing  prior  cases  112. 

Wbit  of  Ebbob  will  Lib  only  in  Cases  wuxbb  No  Appeal  ib  Given  bt 
Statute:  Howiand  v.  Vaughn^  0  Cal.  62;  Sacramento  etc.  R.  R.  Co,  v.  IIoT' 
Ion,  24  Id.  336.  Where  the  coart  has  jnrisdiction  to  review  a  judgment  on 
appeal  taken  within  one  year  after  it  was  rendered,  that  jurisdiction  is  lost 
after  the  expiration  of  the  year,  and  for  that  reason  a  writ  of  certiorari  issued 
after  that  tune  would  be  improperly  issued:  MUUken  v.  Hubert  21  Id.  169. 
The  abofVB  caaes  cite  the  principal  case. 


Beab  Riv£b  and  Auburn  Water  and  Minxng 
Co.  V.  New  York  Mining  Co. 

18  OAUFOBinA,  S97.] 

Fbiob  Affbofbiatob  of  Wateb  for  Mining  Pubposes  is  entitled  to  have 

the  water  flow  without  material  interrupution  in  its  natural  channel. 
Pbiob  Appbopriatob  is  Entitled  to  Wateb  so  Undiminished  in  Quan- 

TTTT  as  to  leave  sufficient  to  fill  his  ditch,  as  it  existed  at  the  time  of  the 

subsequent  appropriations  of  the  stream  above  him. 
Dbtebiobation  in  Qualut  of  Wateb  Caused  st  its  Use  fob  Mining 

Pubposes  before  it  reaches  the  ditch  of  a  prior  locator  is  damnum  abaqw 

injuria. 

AonoH  for  diversion  of  and  injury  to  water  of  a  atream.  The 
l^urties  are  companies  incorporated  for  mining  and  other  pur- 
poses. Each  company  is  the  owner  of  a  dam  and  ditch,  by 
means  of  which  the  waters  of  Bear  river  are  diverted  from  the 
stream,  and  sold  and  used  for  mining  purposes.  The  defend* 
ants  also  use  the  water  for  the  propulsion  of  a  saw-mill.  The 
plaintiffs  were  the  prior  appropriators,  and  the  defendants'  dam 
and  ditch  were  constructed  above  those  of  the  plaintiffs.     The 
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waters  diverted  by  the  defendants'  dam  and  ditch,  after  being 
used  for  mining  and  milling  purposes,  are  retamed  to  the 
stream  about  seven  miles  above  the  head  of  the  plaintiffs'  ditch» 
except  the  portion  consumed  by  absorption  and  evaporation. 
The  jury  found  specifically  that  the  plaintiffs,  through  the  act 
of  the  defendants,  had  lost  twenty  inches  of  water  a  day  for 
ninety  days,  and  that  the  value  was  one  dollar  per  inch  per  day; 
that  the  defendants  detained  the  water,  and  caused  it  to  flow 
irregularly,  and  that  the  plaintiffs  were  damaged  in  this  respect 
seven  hundred  and  fifty  dollars;  that  the  defendants  adulterated 
the  water,  from  which  the  plaintiffs  sustained  damage  in  the 
amount  of  three  thousand  dollars;  that  the  defendants,  in  iheit 
use  of  the  water,  had  produced  the  least  possible  injury  to  the 
plaintiffs;  and  that  the  defendants  were  entitled  to  the  surplua 
water  of  the  stream,  to  the  capacity  of  their  ditch.  Ux>on  theee 
fiicts  found  by  the  jury,  and  those  above  stated  which  were  ad- 
mitted by  the  parties,  the  plaintiffs  moved  for  judgment.  The 
court  overruled  the  motion  and  gave  judgment  for  the  defend- 
ants, from  which  the  plaintiffs  appealed. 

Orocker  and  Babingon,  for  the  appellants. 

E.  D,  Baher  and  Joseph  O.  Baldwin^  for  the  respondents. 

By  Oourt,  BuBiniT,  J.  It  may  be  said  with  truth  that  the 
judiciaxy  of  this  state  has  had  thrown  upon  it  responsibilitiea 
not  incurred  by  the  courts  of  any  other  state  in  the  Union.  In 
addition  to  those  perplexing  cases  that  must  arise  in  the  nature 
c^f  things,  and  especially  in  putting  into  practical  operation  a 
new  constitution  and  a  new  code  of  statutes,  we  have  had  a  laige 
dass  of  cases  unknown  in  the  jurisprudence  of  our  sister  states. 
The  mining  interest  of  the  state  has  grown  up  under  the  force 
of  new  and  extraordinary  circumstances,  and  in  the  absence  of 
any  specific  and  certain  legislation  to  guide  us.  Left  without 
any  direct  precedent,  as  well  as  without  spedfio  legislation^ 
we  have  been  compelled  to  apply  to  this  anomalous  state  of 
things  the  analogies  of  the  common  law,  and  the  more  expanded 
principles  of  equitable  justice.  There  being  no  known  Bystem 
existing  at  the  beginning,  parties  were  left  without  any  certain 
guide,  and  for  that  reason  have  placed  themselves  in  such  con- 
flicting positions  that  it  is  impossible  to  render  any  decision  that 
will  not  produce  great  injury,  not  only  to  the  parties  immedi-^ 
ately  connected  with  the  suit,  but  to  large  bodies  of  men,  who, 
though  no  formal  parties  to  the  record,  must  be  deeply  affected 
by  the  decision.    No  dass  of  cases  can  arise  more  difficult  of  a 


Oct  1867.]  Bkab  RivxB  ETC.  11  Ck).  v.  N.  T.  M.  Oa        327 

just  Bolation,  or  more  distrosaizig  in  pxaotical  resiilt.  And  the 
present  is  one  of  the  most  diffionlt  of  that  most  perplexing 
class  of  cases. 

The  bnsiness  of  gold-mining  was  not  only  new  to  our  people, 
and  the  cases  arising  from  it  new  to  our  courts,  and  witihoat 
judicial  or  legislatiye  precedent,  either  in  our  own  oountiy  or  in 
that  from  which  we  haye  borrowed  our  jurispmdeQce,  but  there 
are  intrinsic  difficnltieB  in  the  subject  itself  that  it  is  almost  im- 
possible to  settle  satisfactorily,  even  by  the  application  to  them 
of  the  abstract  principles  of  justice.  Yet  we  are  compelled  to 
decide  these  cases,  because  they  must  be  settled  in  some  way, 
whether  we  can  say  after  it  is  done  that  we  have  given  a  just 
deoiBion  or  not. 

The  use  of  water  for  domestic  purposes,  and  for  the  watering 
of  stock,  are  preferred  uses,  because  essential  to  sustain  life. 
Other  uses  must  be  subordinate  to  these.  In  such  cases  the  ele- 
ment is  entirely  consumed.  Next  to  these  may  properly  be  placed 
the  use  of  water  for  irrigation  in  dry  and  arid  countries.  In 
such  cases  the  element  is  also  entirely  consumed.  Under  a 
proper  system  of  irrigation  only  so  much  water  is  taken  from 
the  stream  as  may  be  needed,  and  the  whole  is  absorbed  or  evap- 
orated. Entire  absorption  is  the  contemplated  result  of  irriga- 
tion. When  properly  used  as  a  motive  power  for  propelling 
machinery,  the  element  is  not  injured,  because  the  slight  evapo- 
ration occasioned  by  the  use  is  unavoidable,  and  is  not  esteemed 
by  the  law  a  substantial  injury.  Any  number  of  riparian 
proprietors  can  use  the  water  as  a  motive  power,  in  succession, 
without  substantial  injury  to  any  other,  for  the  element  is  just 
as  good  for  the  purposes  of  the  last  as  for  those  of  the  first  pro* 
pxietor. 

Ck>nsidering  the  different  uses  to  which  water  is  applied,  in 
countries  governed  by  the  common  law,  it  is  not  so  difScuIt  to 
understand  the  principles  that  regulate  the  relative  rights  of  the 
different  riparian  proprietors.  As  to  the  preferred  uses,  each 
proprietor  had  the  right  to  consume  what  was  necessary,  and  after 
doing  this,  he  was  bound  to  let  the  remaining  portion  flow,  with- 
out material  interruption  or  deterioration,  in  the  natural  channel 
of  the  stream,  to  others  below  him.  If  the  volume  of  water 
was  not  sufficient  for  all,  then  those  highest  up  the  stream  were 
supplied  in  preference  to  those  below.  So  far  as  the  preferred 
uses  were  concerned,  no  one  was  allowed  to  deteriorate  the 
quality  of  the  water.  And  for  the  piurposes  of  a  motive  power, 
there  was  no  use  of  the  element  that  could  impair  its  quality* 
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But  in  our  xmneral  region  we  have  a  novel  use  of  water  that 
cannot  be  classed  with  the  preferred  uses;  but  still  a  use  that 
deteriorates  the  quality  of  the  element  itself ,  when  wanted  a 
second  time  for  the  same  purposes.  In  cases  heretofore  known, 
either  the  element  was  entirely  consumed  or  else  its  use  did  not 
impair  its  quality  when  wanted  again  for  the  same  purpose.  And 
this  fact  constitutes  the  great  difficulty  in  this  and  other  like 
cases.  If  the  use  of  water  for  mining  purposes  did  not  deterio- 
rate the  quality  of  the  element  itself,  then  the  only  injury  that 
could  be  complained  of  would  be  the  dimunition  in  the  quantity 
and  the  interruption  in  the  flow.  It  is  this  novel  use  of  water 
and  its  effects  upon  the  fluid  itself  that  constitute  the  main 
difficulty  in  this  case.  In  repeated  decisions  of  this  court,  it 
has  been  uniformly  held  that  the  miners  were  in  the  possession 
of  the  mineral  lands  under  a  license  from  both  the  state  and 
federal  governments.  This  being  conceded,  the  superior  pro- 
prietor must  have  had  some  leading  object  in  view  when  grant- 
ing this  license;  and  that  object  must  have  been  the  working  of 
these  mineral  lands  to  the  best  advantage.  The  intention  was 
to  distribute  the  bounty  of  the  goyemment  among  the  greatest 
number  of  persons,  so  as  most  rapidly  to  develop  the  hidden 
resources  of  this  region;  while  at  the  same  time  the  prior  sub- 
stantial rights  of  individuals  should  be  preserved.  In  the 
working  of  these  mines  water  is  an  essential  element;  therefore 
that  system  which  will  make  the  most  of  its  use  without  vio- 
lating the  rights  of  individuals  vrill  be  most  in  harmony  with 
the  end  contemplated  by  the  superior  proprietor. 

Keeping  this  position  in  view,  we  will  proceed  to  examine  the 
questions  arising  in  this  case.  It  has  been  held  by  this  court  that 
Vtie  owners  of  a  water-ditch  were  entitled  to  the  exclusive  use  of 
the  waters  of  the  stream,  as  against  all  subsequent  locators  on 
the  stream  below  the  ditch.  In  the  late  case  of  Hill  v.  King,  8 
Cal.  886,  it  was  held  that  the  ditch  proprietor  was  equally  en- 
titled to  the  exclusive  use  of  the  water,  pure  and  undiminished, 
as  weU  against  the  subsequent  locator  above  as  below  the  ditch; 
and  that  the  two  cases  were  not  distinguishable  in  any  essential 
particular.  In  that  case  a  petition  for  a  rehearing  was  filed,  and 
has  not  yet  been  disposed  of.  The  question  is  still,  therefore, 
an  open  one. 

It  would  certainly  seem,  at  first  view,  that  there  could  be  no 
distinction  in  the  two  cases.  But  is  this  true  ?  When  a  party 
constructs  a  ditch  and  diverts  the  waters  of  a  stream  before  the 
rights  of  others  have  attached  below,  he  only  takes  it  from  one 
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unoccupied  mining  locality  to  another.  In  Bach  case  there  can, 
as  a  general  rule,  be  no  substantial  injury  done  to  the  mining 
interest  of  the  state,  or  to  the  rights  of  individuals.  The  water 
is  taken  to  a  locality  where  it  is  used;  and  after  being  so  used,  it 
finds  its  way  to  other  mining  localities,  where  it  is  again  used. 
The  effect  of  the  diversion  is  not  to  diminish  the  number  of 
times  the  water  may  be  used.  In  the  majority  of  cases  it  is  used 
as  often,  and  upon  the  whole  as  profitably,  as  if  it  had  never  been 
diverted,  but  had  continued  to  flow  down  its  natural  channels. 
The  general  usefulness  of  the  element  is  not  impaired  by  the  di- 
version. It  may  be  vety  safely  assumed  that  as  much  good,  if 
not  more,  is  accomplished  by  the  diversion  as  could  have  been 
attained  had  such  diversion  never  occurred.  In  fact,  we  must, 
in  reason,  presume  that  the  water  is  taken  to  richer  mining 
localities,  where  it  is  more  needed,  and  therefore  the  diversion 
of  the  stream  promotes  this  leading  interest  of  the  state.  It  was 
upon  the  principle  that  the  leading  interest  of  the  superior  pro- 
prietor was  attained  by  these  diversions  that  the  decisions  of 
this  court  sustaining  them  were  predicated. 

But  for  the  sake  of  the  argument,  we  will  take  the  position  to 
be  true  that  the  owner  of  a  ditch  at  any  point  upon  a  stream  in  the 
mineral  region  has  the  exclusive  right,  as  against  all  subsequent 
locators  above  his  ditch,  to  the  use  of  the  water,  undiminished  in 
quantity,  unadulterated  in  quality,  and  uninterrupted  in  flow. 
We  will  then  endeavor  to  see  how  such  a  theory  will  operate  in 
practice.  And  before  we  do  this,  we  must  concede  that  as  a  gen- 
eral rule  the  effect  of  a  particular  construction  of  a  statute,  or 
the  application  of  a  certain  principle,  cannot  be  used  against  it 
except  in  cases  of  reasonable  doubt.  If  the  meaning  of  the 
statute  be  clear,  or  the  application  of  the  principle  well  settled, 
courts  are  not  disposed  to  consider  the  consequences.  The 
legislative  power  is  responsible  for  them  in  such  cases,  and  relief 
must  be  sought  there.  But  in  these  mining  cases  we  are  virtu- 
ally projecting  a  new  system,  and  if  ever  the  practical  effects  of 
a  theory  could  be  justly  considered  in  any  case,  it  is  appre- 
hended it  could  be  legitimately  done  in  this. 

It  is  stated  by  a  very  intelligent  witness  in  this  case  that  "  as 
rapid  a  stream  as  Bear  river  would  carry  sediment  a  long  way,'' 
and  it  may  be  correctly  said  that  about  the  same  rapidity  of  cur« 
rent  is  found  in  all  the  mountain  streams.  If,  then,  we  lay  down 
the  doctrine  as  true  that  the  ditch-owner  is  entitled  to  the  water 
in  as  pure  a  state  as  it  was  at  the  time  he  constructed  his  ditch, 
the  result  must  be  that  those  locating  above  him  can  never  use 
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the  wster  at  all,  even  in  cases  where  the  upper  end  of  the  ditch 
taps  the  stream  near  the  point  where  it  leaves  the  mineral  region. 
For  as  the  streams  are  rapid,  the  sediment  most,  in  greater  or 
lees  quantities^  oome  down  to  his  ditoh.  The  inevitable  practioal 
result  mnst  be  that  the  water  cannot  be  nsed  so  often,  and  the 
general  naefolness  of  this  element  for  mining  purposes  must  be 
greatly  impaired,  and  the  leading  intention  of  the  superior  pro- 
prietor be  thus  far  defeated. 

It  would  seem,  therefore,  that  there  is  a  greater  difference  be- 
tween the  two  cases  than  would  at  first  appear.  But  this  diffar- 
ence  is  greater  etill  whto  we  come  to  consider  other  cases  that 
must  arise.  Suppose  the  ditch  onlj  takes  from  the  stream  a 
portion  of  the  volume,  say,  for  example,  one  tenth,  the  remain- 
ing portions  are  left  to  flow  down  the  natural  channel,  and  may 
or  may  not  be  used,  as  they  may  or  may  not  be  needed  below. 
But  in  such  a  case,  what  are  those  who  afterwards  locate  above 
on  the  same  stream  to  do?  If  they  use  any  portion  of  the  water, 
it  becomes  charged  with  sediment,  that  must  mingle  the  whole 
volume  of  the  stream,  and  the  water  thus  deteriorated  must  flow 
to  the  ditch.  And  if  the  principle  is  sustained  that  the  water 
must  flow  pure  to  the  ditch,  then  the  nine  tenths  cannot  be  used 
above  the  ditch  for  mining  purposes;  and  because  the  ditch- 
owner  has  taken  away  a  portion  only  of  the  stream,  mnst  the 
use  of  the  other  nine  tenths  be  lost  to  allf 

After  the  most  careful  and  anxious  consideration  of  this  most 
difficult  subject,  the  following -conclusions  occur  to  me  as  the 
nearest  practicable  approach  to  a  fair  and  equitable  adjustinent 
of  this  matter: 

1.  The  ditch-owner  is  entitied  to  have  the  water  flow  without 
material  interruption  in  its  natural  channel.  This  right  would 
seem  to  be  compatible  in  general  with  the  fair  use  of  the  water 
above. 

2.  He  is  entitied  to  the  water  so  undiminished  in  quantity 
as  to  leave  sufficient  to  fill  his  ditch  as  it  existed  at  the  time  the 
locations  were  made  above.  This  right  is  essential  to  the  pro- 
tection of  the  ditch-owner.  If  we  lay  down  the  rule  that  the 
subsequent  locators  above  may  so  use  the  water  as  to  i^imittiftli 
the  quantity,  it  would  be  difficult  to  set  any  practical  limits  to 
such  diminution,  and  the  ditch  property  might  be  rendered 
entirely  worthless.  As  the  water  cannot  be  absorbed  or  evapo- 
rated but  once,  the  ditch-owner  should  be  entitied  to  its  exclu« 
sive  use  in  such  a  case. 

8.  And  as  to  the  deterioration  in  quality,  the  injury  should  be 
considered  as  an  injury  without  consequent  damage. 


Oct.  1867.]  Pbopu  v.  Bobino.  831 

For  these  roMonfl,  I  Oxink  the  judgment  of  the  court  below 
Biiould  be  zererfledj  and  the  canse  remanded  for  foriher  pro* 
ceedings. 

Tbbbt.  J.,  oononned.  

PfiioBirr  or  AmoPBiAxiov  is  Boui  of  PBonBrr  m  Water  upon  the 
pablio  lands  In  California:  Kota  to  JfeCHatodfc  r.  Brpdm,  680aL  02-07;  IrwU 
▼.  PhUUpa,  Id.  118,  and  eases  cited  in  the  note  116;  note  to  lleaihr,  WUttama, 
43  Id.  279-288;  Sddf  t.  Simptaii,  68  Id.  406,  and  note;  see  also  Fatrbt  t.  KU- 
Aoai,  ONle,  p.  810;  Conger  ▼.  Weaoer^  65  Id.  628. 

Fntsr  ArpsonuATOK  or  Water  iob  Mnmrci  PuBPOsn  is  entitled  to  haY# 
the  water  flow  without  material  intezmption  in  its  natoral  channel:  AteKimm 
y.  Petenon,  1  Mont.  568,  dting  the  principal  case.  See,  npon  this  pointy 
Stein  y.  Burden,  65  Am.  Dec.  394;  BuruM  y.  ffobeon.  Id.  247;  TiUoUon  ▼. 
BmUK,  64  Id.  855;  WheaOey  y.  Chriaman,  Id.  657,  note  661;  note  to  Heaih  t. 
WWamMf  43  Id.  282.  A  prior  appropriator  is  entitled  to  water  so  nndimin- 
jshed  in  quantity  as  to  leaye  sufficient  to  fill  his  ditch  as  it  existed  at  the  tun» 
of  subsequent  appropriations  of  the  stream  aboye  him:  Phanix  Water  Co.  y. 
Fletcher,  23  GaL  488;  HiU  y.  King,  8Id.  339,  citing  the  principal  case. 

DXTKBIOBATION  Or  WaTEB  OF  StBKAM    BT  ITS    UsB    fOB    MlHIHO    PiTBp 

F08B:  Note  to  Heath  y.  WUHaime,  43  Am.  Deo.  282.  It  is  said  in  PUoi 
Rock  C.  C.  Co.  y.  Chapman,  11  GaL  162:  "  It  has  nowhere  been  held  that 
defendant  is  not  responsible  for  injuries  done  the  ditch  of  another  by  the 
deposit  of  mud  and  sediment  in  il.  The  doctrine  of  [the  principal  case} 
probably  went  quite  as  far  as  it  ought  to  haye  gone  when  confined  to  the 
express  points  there  announced,  and  we  certainly  feel  no  disposition  to  extend 
it  further.  See  also,  upon  this  point,  Wheaitey  y.  Chrieman,  64  Am.  Dec  657; 
Wh&stUjf  y.  Bamgh,  Id.  721,  and  notes.  Upon  the  authority  of  the  principal 
case,  the  following  instructions  were  held  to  be  erroneous:  1.  In  order  %o 
teoofwex,  it  is  only  necessary  for  the  plaintifis  to  proye  that  they  first  appropri- 
:^ted  the  waters  of  the  south  fork  of  the  Mokelumne  rlyer,  for  the  purpoee  indi- 
cated in  their  complaint,  and  that  the  defendant  has  diyerted  and  lessened  the 
quantity  or  impaired  the  quality  thereof  materially,  as  ayerred  in  the  com- 
plaint, and  that  the  plaintiffs  haye  been  injured  thereby;  2.  If  the  pl^inf'^ 
•re  entitled  to  reooyer  at  all,  they  are  entitled  to  all  the  damages  they  ba?» 
sustained  In  oonseauence  of  tlMnlAfewMlAntlniiinntnfr  and  imnaizinff  ssld  watem 
MMbmimHmeU.  ifln.  Co.  y.  WoodXmry,  10 OsL  187. 
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IvCoMMOv  Law  and  bt  Statutb  or  CAuroBnxA,  Fobmeb  SmBirr  iivir 
OoimjRB  EzBODTioir  or  Fdtal  PBOcns  which  he  b^gjsn  to  execute  be- 
fore the  election  and  qualification  of  the  new  sherifiE^  and  he  must,  thougk 
out  of  office^  execute  the  conyeyance  of  real  property  sold  by  him  before 
the  qualification  of  his  suooeesor. 

▲vnuxBirr  to  Sbll  Labd  Cohtibbsd  bt  Wbtf  nv  SEXBirr^v  Hakm  carries 
with  it  authority  to  execute  all  the  instruments  required  by  law  to  tha 
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oompletion  of  the  nle;  luunely,  »  oertificftto  of  Mle,  and  in  case  no  re- 
demption U  had,  a  conveyance  to  the  pnrohaaer. 

BSKBDT  OF  PiTBOHASEIt  OF  LaKB  SoLD  UNDBR  EZBOUTIOir  BT  SHERIFF  WhO 

Dm  before  ezeonting  a  conveyance  ia,  in  the  absence  of  a  statute  pro- 
viding for  such  contingency,  to  apply  upon  proper  showing  to  the  court 
for  the  appointment  of  a  master  or  conmiissioner  to  execute  the  con- 
veyance. 
GouBT  MAT  Appoint  Suitablb  Pbbsoit  to  Makb  akd  Dxuvbb  Deed  in  the 
enforcemeut  of  its  judgment,  aud  that  its  final  process  may  be  com- 
pletely executed  by  virtue  of  its  original  jurisdiction,  and  Independently 
of  ftatate. 

Makdamub  was  applied  for  to  be  directed  to  the  sheriff  of 
Nevada  county,  commanding  him  to  execute  a  oonyeyance  of 
land  to  the  relator.  The  rehitor  purchased  the  land  at  a  fore- 
closure sale,  and  before  the  expiration  of  the  six  months  allowed 
for  redemption,  the  sheriff  died.  A  sheriff  was  appointed  in  his 
stead,  who  was  in  office  when  the  time  for  redemption  expired. 
Afterwards  the  defendant  was  elected  sheriff,  and  was  in  office 
at  the  time  of  this  proceeding.  The  relator  had  applied  to  both 
these  officers  for  a  deed  of  the  land,  and  both  refused  to  execute 
it.  The  defendant  demurred,  and  judgment  was  entered  pro 
forma  in  favor  of  the  defendant.  The  case  was  then  appealed 
by  stipulation,  without  notice  or  bond,  both  parties  desiring  the 
decision  of  this  court. 

Drancis  J.  Dunn,  for  the  appellants. 

By  Court,  Field,  J.  The  fifth  subdivision  of  section  37  of 
the  act  concerning  sheriffs  requires,  on  the  election  of  a  new 
sheriff,  the  former  sheriff  to  deliver  over  to  his  successor  all 
executions,  attachments,  and  final  process,  except  those  which 
He  has  executed  or  has  begun  to  execute,  by  the  collection  of 
money  or  a  levy  on  property;  and  the  thirty-ninth  section  of 
the  same  act  provides  that,  notwithstanding  the  election  and 
qualification  of  the  new  sheriff,  the  former  sheriff  shall  complete 
the  execution  of  all  final  process  which  he  has  begun  to  execute. 

The  authority  to  sell  conferred  by  the  writ  carries  with  it 
authority  to  execute  all  the  instruments  required  by  law  to  the 
oompletion  of  the  sale;  namely,  a  certificate,  and  in  case  no 
redemption  is  had,  a  conveyance  to  the  purchaser:  Vdleniine  v. 
Piper,  22  Pick.  85  [33  Am.  Dec.  715].  The  making  and  deliveiy 
of  the  conveyance  after  the  expiration  of  the  period  limited  for 
redemption  is  but  the  consummation  of  the  sale,  and  is  aa 
much  a  part  of  the  officer's  duty  in  completing  the  execution  of 
the  process  as  any  other  proceeding  after  the  levy.     The  object 
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of  the  writ  is  to  satisfy  {he  judgment  by  a  sale  of  the  property 
of  the  defendant,  which  would  be  entirely  ineffectual  for  that 
purpose  if  not  followed  by  a  transfer  of  title  to  the  purchaser. 
He  who  begins  the  execution^  therefore,  as  laid  down  in  the  old 
reports,  must  end  it.  In  Clerh  y.  Withers,  6  Mod.  290,  Powell, 
J.,  said:  "  Execution  is  an  entire  thing;  and  therefore,  when  a 
sheriff  levies  goods,  and  whiln  they  renudn  in  his  hands  for  sale 
a  new  sheriff  is  chosen,  he  who  begun  the  execution  shall  go  on 
with  it,  and  sell  the  goods,  and  not  deliyer  them  over  to  the 
new  sheriff,  who  is  the  officer  of  the  court.  The  reason  is,  that 
execution  is  one  entire  thing,  and  therefore  where  it  begun  it 

shall  end The  venditioni  exponas  is  not  of  necessity,  nor 

does  it  giye  to  the  sheriff  authority  to  sell,  but  serves  only  to 
quicken  the  sheriff  to  his  duty."  And  Holt,  C.  J.,  in  the  same 
case  said:  "  Now,  if  a  dxatringas  lies  for  the  new  sheriff,  to  com- 
pel the  old  sheriff  to  sell,  that  shows  an  old  sheriff  has  an 
authority  to  sell  by  virtue  of  the  former  writ:"  WiJbraham  v. 
Snow,  2  Saund.  47. 

The  doctrine  of  the  common  law,  that  the  sheriff  who  haa 
commenced  the  execution  of  ,the  writ  must  proceed  and  complete 
it,  even  after  the  expiration  of  his  office,  is  generally  recognized 
and  sustained  by  the  adjudications  of  the  courts  of  the  different 
states,  except  where  modified  by  statutory  regulations.  In 
Gibbes  v.  MicheU,  2  Bay,  120,  the  court  of  appeals  of  South 
Carolina,  in  considering  whether  an  execution  suspended  by  an 
injunction  should  be  renewed,  said:  ''But  the  court  was  of 
opinion  that  such  renewal  was  unnecessary,  for  the  sheriff  had, 
by  virtue  of  the  execution,  made  a  regular  levy  on  defendant's 
property  on  the  twenty-second  of  March,  1796,  which  gave  him 
a  qualified  property  in  the  negroes;  so  that  the  moment  he  was 
unfettered  by  the  injunction,  he  had  a  right  to  go  on  and  complete 
the  sale,  and  raise  the  money;  nay,  he  not  only  had  a  right  to 
go  on,  but  was  bound  to  do  so,  even  if  he  was  out  of  office  at 
the  time,  for  he  who  begins  must  end  the  execution. "  In  Slate  v. 
Hdmilton^  16  N.  J.  L.  155,  the  question  arose  as  to  the  meaning 
:>f  the  word  "  unexecuted  "  in  the  thirty-first  section  of  the  statute 
of  New  Jersey  concerning  sheriffs,  which  enacts  "  that  every 
sheriff  shall,  at  the  expiration  of  his  office,  turn  over  in  writing 
all  writs  unexecuted  to  the  succeeding  sheriff,  who  shall  execute 
and  return  the  same,"  and  the  court  said:  ''An  unexecuted  writ, 
then,  in  the  sense  in  which  that  word  is  used  in  the  statute,  is 
one  upon  or  in  virtue  of  which  nothing  has  yet  been  done.  If 
the  sheriff  to  whom  a  writ  is  issued  commences  the  execution 
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of  it,  he  must  oontiniie  to  execute  it,  eran  after  he  is  oat  of 
office. '' 

In  Jnen  y.  IHnMe,  4  Bibb,  23  [7  Am.  Deo.  726],  the  plaintiff 
in  ejectment,  to  establish  a  title  to  a  moiety  of  the  land  in  oon* 
test,  introdaced  in  eyidence  a  deed  of  conyeyance  upon  a  sale 
under  a  decree  which  was  executed  by  the  sheriff  after  his  office 
had  expired.  An  instruction  to  the  jury  that  the  deed  was  not 
yalid,  and  passed  no  legal  titie  to  the  land  in  contest,  was 
requested  1^  the  defendant  and  refused,  and  in  considering 
on  appeal  this  refusal,  the  supreme  court  of  Kentucky  said: 
**  The  question  occurs,  Oan  the  sheriff  making  the  sale  execute 
a  deed  of  conyeyance  for  the  land  sold  after  his  term  of  office 
expires?  We  are  of  opinion  he  may.  The  proyisions  of  the 
act  subjecting  lands  to  the  payment  of  debts  eyidentiy  require 
the  deed  of  conyeyance  to  be  made  by  the  sheriff  who  sells  the 
land.  That  act,  it  is  true,  contains  no  express  delegation  of 
power  to  the  sheriff  to  conyey  after  his  term  of  office  expires, 
nor  do  we  suppose  such  an  express  delegation  of  power  was 
necessazy  to  enable  him  to  do  so;  for,  as  the  officer  selling  is 
required  to  conyey,  the  execution. of  the  deed  of  conyeyance 
thereby  forms  a  necessazy  part  of  the  execution  of  the  writ,  and 
as,  according  to  the  settied  principles  of  the  common  law,  he 
who  begins  the  execution  of  a  writ  of  fieri  facias  must  end  it, 
BO  now,  under  the  statute,  he  who  sells  must  finish  the  execution 
by  conyeying.  It  was  contended  in  argument  that,  as  this  prin- 
ciple of  the  common  law  grew  out  of  the  sale  of  chattels  under 
execution,  it  should  not  be  made  to  apply  to  the  sale  of  lands 
under  the  statute.  To  this  it  may  be  answered,  that  it  was 
owing  to  the  nature  of  the  writ,  and  not  to  the  description  of 
property  upon  which  it  operated,  that  gaye  rise  to  the  principle; 
and  as  the  legislature,  in  subjecting  lands  to  the  payment  of 
debts,  haye  adopted  that  description  of  writ  whose  qualities  gaye 
rise  to  the  principle,  it  is  but  fair  to  presume  they  intended  the 
sheriff  who  might  take  land  under  a  fieri/aoias  should,  accord* 
ing  to  this  principle,  sell  and  conyey  the  same,  though  his  term 
of  office  should  expire  before  the  sale  or  conyeyance.  That  the 
legislature  so  intended  is  moreoyer  further  manifest  by  their 
failure  to  proyide  for  the  successor  in  office  to  complete  the  exe- 
cution of  A  fieri  facias  which  might  be  leyied  on  lands,  and  not 
sold  by  his  predecessor;  for  with  a  knowledge  of  the  term  for 
which  sheriffii  hold  their  office,  the  legislature  must  haye  fore- 
seen the  probable  occurrences  of  yarious  cases  where  the  sheriff 
leiying  an  execution  on  lands  could  not  make  sale  thereof  dur> 
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ing  his  oontmnanoe  in  office,  and  it  cannot  be  sappoeed  they 
intended  to  leave  those  cases  unpiOTlded  for.  And  as  they  have 
not  anthorised  the  successor  in  such  cases  to  complete  the  eze- 
cntion,  the  inference  is  inesisiible  that  thej  intended  that  prin- 
ciple of  the  common  law  to  prevail  which  makes  it  the  daty  of 
the  sheriff  who  levies  to  complete  the  execntion  of  the  writ." 

In  Lenum  v.  Craddock,  Litt.  SeL  Cas.  252  [12  Am.  Dec.  801], 
the  plaintiff  in  ejectment  was  purchaser  under  an  execution 
issued  upon  a  judgment  against  the  defendant,  and  relied  upon 
his  conveyance  from  the  sheriff.  The  sale  was  made  by  the 
deputy  of  the  preceding  sheriff,  and  the  deed  recited  that  the 
said  cJieriff  and  his  deputy  were  out  of  office.  The  deed  was 
admitted  in  evidence,  and  the  motion  of  the  defendant  to  reject 
and  exclude  it  from  the  jury,  as  passing  no  title,  was  overruled. 
In  considering  this  ruling,  the  court  said:  ''  It  is  a  settled  prin- 
ciple of  the  common  law,  recognisEcd  by  sundry  decisions  of 
the  court,  that  the  sheriff  who  made  the  sale  ought  to  make 
the  conveyance;  and  that  for  this  purpose  he  is  still  in  office, 
although  his  successor  may  have  entered  on  the  duties  of  the 
same  office." 

In  Sogers  v.  Damaby^  4  B.  Hon.  240,  certain  slaves  had  been 
levied  upon  by  the  old  sheriff,  which  were  afterwards  replevied 
from  his  possession.  Pending  the  replevin  suit,,  a  new  sheriff 
went  into  office,  and  on  the  determination  of  the  suit  the  slaves 
were  seized  by  him  under  another  execution,  and  the  question 
was.  Which  officer  was  entitled  to  themf  and  the  court  held  as 
settled  that  the  old  sheriff  was  vested,  by  virtue  of  the  levy  of 
the  execution  in  his  hands,  with  a  special  property  in  the  slaves, 
such  as  would  enable  him  to  maintain  trespass  or  trover,  and 
was  entitled  to  their  exclusive  possession  and  control;  that  he 
had  the  same  property,  right  of  possession,  and  control  after  as 
before  the  termination  of  his  office;  and  that  it  was  his  duty  on 
the  determination  of  the  replevin  suit  to  take  possession  of  the 
slaves  and  sell  them  in  discharge  of  the  execution  in  his  hands. 
"To  do  this,"  said  the  court,  ^'  he  required  no  additional  au- 
thority; the  authority  acquired  under  the  original  levy  was 
ample  and  undiminished,  and  Tttood^iac  he  was  still  sheriff.  .  .  .  . 
We  are  of  opinion  it  may  be  further  assumed,  and  as  resulting 
from  the  foregoing  positions,  that  the  old  sheriff  and  the  new,  as 
lo  their  respective  rights,  duties,  and  liabilities,  in  reference  to 
these  slaves,  should  be  regarded  as  different  and  distinct  officers, 
neither  having  the  right  to  the  possession,  nor  the  right  to  the 
slaves  in  virtue  of  the  authority  of  the  other,  and  neither  hav« 
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ing  the  right,  in  virtue  of  his  own  authority,  to  sell  in  discharge 
of  the  execution  or  claim  in  the  hands  of  the  other/' 

In  TtUOe  y.  Jackson,  6  Wend.  224  [21  Am.  Dec.  306],  Chan- 
cellor Walworth,  in  delivering  the  opinion  of  the  court  of  errors, 
said:  "  It  has  long  since  been  settled,  and  I  think  correctly, 
that  the  deputy  who  has  commenced  the  execution  of  the  pro- 
cess by  a  levy  on  the  property  during  the  term  of  office  of  his 
principal  may  proceed  and  complete  the  execution  thereof  after- 
wards. The  giving  of  the  conveyance  after  the  expiration  of  the^ 
time  limited  for  the  redemption  of  real  property  is  as  necessazy 
a  part  of  the  duty  of  the  officer  to  complete  the  sale  as  the  put* 
ting  up  the  property  and  striking  it  off  to  the  highest  bidder.'' 
In  Jackson  v.  Collins,  3  Cow.  95,  certain  premises  were  levied 
upon  under  an  execution,  and  sold  by  a  deputy  sheriff,  who 
made  and  delivered  to  the  purchaser  a  conveyance  of  the  prop- 
erty about  a  year  after  the  expiration  of  the  office  of  the  sheriff; 
and  it  was  objected  that  the  deed  was  on  that  account  void,  but 
the  court  said:  ''It  is  not  denied  that  during  Adams's  [the 
sheriff]  continuance  in  office  the  deputy  had  authority  to  do  any 
act  which  his  principal  could  do  in  his  official  capacity,  except 
the  appointment  of  deputies.  But  it  is  contended  that  the  au- 
thority of  the  deputy  ceased  when  the  new  sheriff  had  taken  the 
office  upon  him.  In  my  opinion,  the  authority  of  the  deputy  i» 
limited  by  the  duration  of  the  authority  of  his  principal.  An  exe- 
cution against  the  property  of  a  defendant,  partly  executed  by 
the  old  sheriff,  shall  be  completed  by  him,  and  in  relation  to  any 
such* execution  in  the  sheriff's  hands,  when  he  goes  out  of  office 
he  continues  sheriff,  and  may  act  by  deputy  as  if  he  was  still  in 
office.  He  is  in  office  quoad  hoc,  and  the  acts  of  a  deputy  in  re- 
lation to  such  an  execution  are  the  acts  of  the  sheriff  himself." 

We  have  cited  the  above  authorities,  not  from  any  doubt  that 
the  old  sheriff,  by  virtue  of  the  provisions  of  section  39  of 
the  sheriff  act,  is  the  proper  officer  to  execute  conveyances, 
after  the  expiration  of  his  office,  when  sales  have  been  previously 
made  by  him,  but  because  large  and  valuable  estates  are  held  ii^ 
different  parts  of  the  state  under  tities  conveyed  by  deeds  exe- 
cuted under  such  circumstances,  to  which  objections  are  some- 
times taken  on  that  ground.  In  addition  to  the  sheriff  act,  an 
examination  of  the  different  provisions  of  the  practice  act,  in  re- 
lation to  executions  and  redemptions,  leads  to  the  same  conclu- 
sion. Section  227  provides,  in  sales  of  personal  property  capa- 
ble of  manual  delivery,  that  the  officer  making  the  sale  shatt 
deliver  to  the  purchaser  the  property,  and  if  desired,  shall  exe- 
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eate  and  deliyer  a  oertifioate  of  the  sale  and  payment.  Seetioa 
228  flays:  "In  sales  of  personal  property  not  capable  of  manual 
deUTery,  and  of  real  properly,  the  officer  shall  give  to  the  pur- 
chaser the  certificate'' — ^meaning  the  officer  making  the  sale.  Seo- 
tion  283  provides,  where  a  redemption  is  desired,  that  payment 
may  be  made  to  the  purchaser,  or  redemptioner,  as  the  case 
may  be,  or  for  him  to  the  officer  who  made  the  sale.  It  appears 
dear  that  the  words  "  who  made  the  sale  "  limit  the  term  "  offi- 
cer "  to  the  incumbent  at  the  time,  who  performed  the  act  of  sale, 
and  do  not  refer  merely  to  the  official  character  of  the  individ* 
ual.  Substitute  the  word  **  sheriff"  in  place  of  "  officer,''  and 
the  same  construction  must  follow;  "  the  sheriff  who  made  the 
sale"  would  refer  to  the  incumbent  at  the  time,  and  not  merely 
to  the  officer. 

In  the  present  case,  the  sheriff  who  made  the  sale  is  dead. 
His  death,  of  course,  terminated  the  office  of  his  underHsheriff* 
and  of  all  his  deputies.  Neither  the  sheriff  appointed  in  his 
place,  nor  his  successor  elected,  can  complete  the  execution  of 
the  final  process  under  which  the  premises  in  question  were 
sold,  by  the  making  and  deliveiy  of  a  deed  to  the  purchaser. 
The  law  Tests  the  authority  in  the  old  sheriff,  who  made  the 
sale,  and  has  failed  to  provide  for  the  completion  of  the  execu- 
tion in  case  of  his  death. 

The  only  remedy  left,  therefore,  to  the  purchaser,  is  by  ap- 
plication to  the  court  for  the  appointment  of  some  suitable 
person,  as  master,  or  commissioner,  to  execute  the  conrqranoe. 
Such  application  should  be  made  upon  petition,  stating,  gener- 
ally, the  recovery  of  the  judgment,  the  execution,  or  order  of 
sale  issued  thereon,  the  sale  thereunder,  the  purchase,  and  such 
other  particulars  as  may  be  necessary  to  show  the  partyis  entitled 
to  his  deed,  and  notice  of  the  application  should  be  given  to  the 
defendant  whose  property  was  sold.  The  deed  executed  by  a 
master,  or  commissioner,  appointed  under  such  drcumstances, 
should  recite  or  refer  to  the  proceedings  under  which  the  ap- 
pointment is  made.  In  several  of  the  states  the  proceedings 
ui>on  such  applications  are  regulated  by  statute;  but  indepen* 
dent  of  statute,  the  court,  by  virtue  of  its  original  jurisdiction, 
has  authority  to  appoint  any  suitable  person  to  make  and  deliver 
the  deed,  in  the  enforcement  of  its  judgment,  and  that  its  final 
process  may  be  completely  executed:  SicUn  v.  HogAoom^  10 
Wend.  668;  WOwn  v.  Boadi,  4  Oal.  862. 

Judgment  affirmed. 

BuBHRT,  J.,  concurred. 

Am.  Dbo.  Voii.  LXVm— tt 
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Adtrobiit  or  Sheriff  after  Expiration  of  Term  of  Office:  Sea 
Bank  qf  Tennemiu  ▼.  BecUty,  65  Am.  Dec.  58,  and  note  59,  collecting  prior 
cases  In  this  series.  Acknowledgment  by  sheriff  after  expiration  of  his  term, 
of  a  deed  executed  while  in  office,  is  good  as  having  relation  back  to  the  time 
of  execution:  Ihiier  v.  Dugan^  31  Id.  432.  The  sheriff  who  sells  the  laud  is 
the  proper  person  to  execute  the  deed,  notwithstanding  his  term  of  office  ex- 
pires before  the  execution  thereof:  Anihonif  t.  VTesw^  9  Cal.  104,  citing  tlic 
principal  case.  The  principal  case  is  also  cited  upon  the  remedy  of  the  pur^ 
ohaser,  upon  the  death  of  the  sheriff  before  executing  the  deed,  in  CUarh  r. 
Sawyett  GaL  Sup.  Ct,  Jan.  term,  1870,  not  reported. 


Whetb  V.  Todd's  Valley  Watesb  Company. 

[8  OAuraMKiA,  448.] 

PluoB  Apfropriatobs  of  Water  fob  Minino  Pubposbs  abb  not  Liicited 
TO  QI7A17TITT  OF  Watxb  they  have  turned  into  their  ditch  in  the  first 
instance,  unless  by  the  general  plan,  size,  and  grade  of  the  ditch  it  was 
sot  capable  of  carrying  more  water  than  was  then  diverted.  If,  by  rea- 
son of  bowlders  or  stones  in  the  ditch,  or  of  irregularity  in  the  grade  at 
that  time,  it  was  not  capable  of  oonveying  as  much  water  as  its  general 
sice  would  indicate,  the  owners  would  have  a  reasonable  time  to  adjust 
the  grade  and  remove  such  obstructions,  and  then  fill  the  ditch  to  its 
capacity;  but  if  they  fail  for  an  unreasonable  time  to  do  this,  they  will 
be  limited  to  the  amount  originally  diverted,  and  subsequent  appropri- 
ators  will  be  entitled  to  the  residue  of  the  water  in  the  stream. 

VkSDIOX  WILL  HOT  BB  DI8TUBBED  WHEBB  TrsTIMONT  18  CONFUOTIKO. 

Aohdn  for  damages  accruing  from  the  enlargement  of  the 
defendants'  ditch.  The  defendants  were  the  first  appropriatora 
of  the  water  of  the  stream  for  mining  purposes.  Subsequently 
the  plaintiflh  constructed  their  ditch,  tapping  the  same  stream 
at  a  point  a  short  distance  below.  The  plaintiffs  allege  that  the 
defendants'  ditch  has  been  so  enlarged  since  the  commence- 
ment of  the  plaintififs'  ditch  as  to  increase  the  volume  of  water 
running  therein,  to  the  plaintifis'  injury.  This  allegation  the 
defendants  denied.  Verdict  for  the  defendants;  motion  for  a 
new  trial  and  appeal  by  the  plaintifb.  The  points  raised  ap» 
pear  in  the  opinion. 

IktUe  and  Myer%^  for  the  appellants. 
Hale  and  HiUyer^  for  the  respondents. 

By  Gourt,  Bub27Btt»  J.  There  are  two  etrora  assigned  by 
the  plaintiffs:  1.  That  the  verdict  was  against  the  evidence;  i. 
That  the  court  erred  in  giving  and  refusing  instructions. 
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In  reference  to  the  fact  as  to  whether  the  ditch  of  defendante 
had  been  enlarged  so  as  to  increase  the  flow  of  the  water,  the 
testimony  was  conflicting.  The  eyidence  fills  some  fifty-two 
pages  of  the  transcript,  and  there  was  ample  room  allowed  for 
the  exercise  of  the  discretion  of  the  jury.  It  would  be  exceed- 
ingly difficult  for  any  one  to  come  to  a  satisfactory  conclusion  as 
to  the  real  state  of  the  case.  And  this  uncertainty  arises  from 
the  nature  of  the  subject-matter  and  the  want  of  exact  estimates 
at  the  time.  We  therefore  cannot  disturb  the  verdict  upon  the 
first  ground  assigned. 

On  the  trial,  the  court  gave  this  instruction :  "  In  determining 
the  quantity  of  water  in  the  canyon  appropriated  by  defendants 
at  the  time  of  the  construction  of  their  ditch,  which  is  conceded 
to  have  been  constructed  prior  to  that  of  plaintiffs,  you  will 
ascertain  their  intentions  from  their  acts,  the  manner  in  which 
their  ditch  was  constructed,  the  plan  of  the  work,  the  general 
sise,  etc.  They  would  not  be  limited  to  the  quantity  they  have 
turned  into  their  ditch  in  the  first  instance,  unless,  by  the  gen- 
eral plan,  size,  and  grade  of  the  ditch,  it  was  not  capable  of 
carrying  more  water  than  was  then  diverted.  If,  by  reason  of 
bowlders  or  stones  in  the  sides  and  bottom  of  the  ditch ,  or  irregu- 
larity in  the  grade  at  that  time,  it  was  not  capable  of  conveying 
as  much  water  as  its  general  size  would  indicate,  the  defendants 
would  have  a  reasonable  time  to  adjust  the  grade  and  remove 
such  obstructions,  and  then  fill  the  ditch  to  its  capacity.  But 
if  they  continued  to  divert  the  quantity  only  that  they  origi- 
nally turned  into  their  ditch  a  sufficient  length  of  time  to  indi- 
cate that  they  only  intended  to  divert  that  amount,  or  failed  for 
an  unreasonable  length  of  time  to  remove  such  obstructions  or 
adjust  the  grade  of  their  ditch,  they  would  be  limited  to  the 
amount  thus  directed,  and  the  plaintiffs  would  be  entitled  to 
the  residue." 

The  plaintiffs  excepted  to  the  giving  of  this  instruction,  and 
offered  the  following,  which  the  court  refused  to  give,  and 
the  plaintiffs  excepted:  "What  amount  of  water  of  Volcano 
canyon  was  in  the  possession  or  actually  appropriated  by  defend* 
ants  or  those  under  whom  they  claim ,  at  the  tune  of  the  com* 
pletion  of  plaintiffs*  ditch,  and  the  actual  appropriation  of  the 
waters  of  said  canyon  by  plaintiffs  or  those  under  whom  they 
claim" 

We  think  the  instruction  given  by  the  court  was  correct,  and 
entirely  applicable  to  the  state  of  &cts  proved  before  the  jury. 
And  it  follows  that  if  the  court  was  correct  in  giving  the  in* 
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ftraotionSy  the  refusal  to  give  the  one  offered  by  plaintiffiB  waa 
no  error. 
Jadgment  a£Srmed. 

Tkbbt,  0.  J.  9  and  Fxkld,  3.,  ooncurred. 

Bight  ov  Prior  Apfrofriator  Bklatbs  to  aivd  TAJcn  Rmcr  ibom  tli» 
time  of  the  commencement  of  the  work,  which,  however,  mnet  be  proeecated 
and  completed  within  a  reaeonable  time:  ParhtY.  KUhamt  anUe^  p.  810,  and  note. 
One  more  diligent,  although  commencing  snbeeqaently,  may  obtain  the  fini 
right  to  water  by  actual  appropriation  of  the  water  when  the  party  fint  com- 
ff>Aiirtiiig  Ib  negligent  in  perfectiDg  his  right  by  actual  appropriaticm:  Kevada^ 
ete.  Canal  Co.  ▼.  Kidd^  37  CaL  814,  citing  the  principal  caae.  The  principal 
aaae  ia  alao  cited  to  the  point  that  the  courts  do  not  refuse  to  entertain  com- 
plicated  questions  of  water  rights,  but  endeavor  to  relieve  them  of  their  com- 
plication and  embarrassment,  and  to  mete  out  justice  to  all  parties:  Bntt» 
««e.  Co.  V.  Vaughn^  11  CaL  153. 

VlKDIOT  WIU*  NOT  SB  DlSTURBBD  WHBEKB  TasmCOMT  18  Ck>lll1J0mO,  OT 

because  it  may  appear  to  be  against  the  weight  of  evidence:  Qrakam  v.  Ay- 
wtUt$^  65  AnL  Dec  745;  Mim  v.  <9tote.  Id.  433,  and  notea. 
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[8  GALiiOBinA,  48L] 

OuenMUXMsm  or  AoKNOWLBDOiuaiT  or  Dbkd  ok  Mobtoaob  that  laQs  \» 
state  the  fact  of  the  acknowledgment  is  insufficient. 

On  Who  Knowinglt,  THoaoH  Passivblt,  Looks  oh  and  Sumsa 
Anoxhbr  to  PuBOHAsa  AND  EzpsND  MoKST  OK  Laitd^  undcT  an  erro- 
neous opinion  of  title,  without  making  known  his  claim,  shall  not  after- 
wards be  permitted  to  exercise  his  legal  right  against  such  person. 

PdSBBasioN   UNDER  Equitabls    Claim   Anracns  PuBOHAfliR   or   Lboal. 

TiTLB  WITH  NOTIOB  OF  ThAT  EqUITT. 
PUBOHASER  AT  FORBOLOSURa  SaLB  IS  LbOALLT  AfTBOTBD  WITH  NOTICB  that 

oertiHcate  of  acknowledgment  of  the  mortgage  is  defective,  and  is  bound 
by  a  record  of  conveyance  executed  by  the  mortgagor  after  the  execution 
of  the  mortgage,  and  it  ia  not  incumbent  upon  the  subsequent  grantees 
not  present  at  the  sale  to  give  any  further  notice  to  the  purchaser;  nor 
is  it  their  duty  to  know  of  and  attend  the  sale;  but  if  when  preeeni 
there  they  remain  silent,  they  are  responsible. 

PuaOKAaBR    AT    FORBOLOSURB    SaLB    IB    EnTCTUTO    TO  WhATBYBB    LbOAL 

TlTLB  IB  IN  Onb  OF  Sbvbral  Owhbrs  in  common  of  the  property,  who 
all  acquired  title  after  the  execution  of  the  mortgage  which  was  defect- 
ively acknowledged,  and  was  therefore  no  lien  against  them,  when  thia 
one  owner  was  present  at  the  sale,  remained  silent,  and  permitted  tfae^ 
purchaser  to  buy  under  an  erroneous  impression  of  title. 
Vo  Provb  Aotual  Fraud,  EviDBiroB  should  bb  Stbono  and  Dboisttb. 


Bill  to  quiet  title.    Covillatidy  Ramirez,  John   Sampson, 
oohanan,  and  Swezy  conveyed  the  property  to  Finley,  who 
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executed  to  his  giantors  his  three  promissoiy  notes  for  the 
amount  of  the  purchase  money.  Finley  mortgaged  the  prop- 
erty to  Sparks,  and  afterwards  reconveyed  it  to  his  grantors, 
flubstitating  in  place  of  John  Sampson  his  heirs,  W.  H. 
and  0.  B.  Sampson.  The  consideration  of  this  reoonTcyance 
was  the  non-payment  of  two  thirds  of  the  purchase  money. 
Afterwards  Swezy  conyeyed  his  interest  under  this  reconveyance 
to  BamireB  and  the  two  Sampsons;  and  Buchanan  had  before 
the  reconveyance  transferred  his  interest  in  the  property  and 
tie  Finley  notes  to  Bamizez.  The  deeds  and  mori^fage  wereall 
recorded.  Afterwards  Sparks  obtained  judgment  of  foreclosure 
against  Finley,  and  the  property  was  sold  by  the  sheriff  and 
purchased  by  the  plaintiff,  who  received  and  recorded  the  sher- 
iff's  deed.  The  plaintiff  took  possession,  inclosed  the  premises 
with  a  fence,  planted  some  trees,  paid  the  taxes,  and  continued  in 
possession  ever  since.  By  several  conveyances  by  W.  H.  and  0. 
B.  Sampson,  the  other  grantees  in  Finley^s  deed  of  reconveyance, 
their  interests  came  to  the  present  defendants,  Bamirez  and 
Covillaud,  who  are  now  the  only  adverse  claimants  to  the  plain- 
tiff. The  acknowledgment  of  the  mortgage  to  SjMurks  omitted 
to  state  that  Finley  ^*  acknowledged  that  he  executed''  the  in- 
strument. Buchanan,  Swezy,  and  one  of  the  Sampsons,  but 
which  one  it  does  not  appear,  were  present  at  the  foreclosure 
sale,- and  neither  of  them  informed  the  plaintiff  that  he  had  any 
claim  to  the  property.  Swezy  and  Buchanan  had,  however,  at 
that  time  parted  with  their  interests  in  the  manner  above  shown. 
The  decree  was  for  the  plaintiff,  and  the  defendants  appealed. 

Field,  for  the  appellants. 

Charle8  H,  Bryan,  in  propria  penontij  for  the  respondent. 

By  Court,  Bubhxtt,  J.    The  first  objection  urged  against  the 
title  of  the  plaintiff  is  that  the  certificate  of  acknowledgment 
indorsed  upon  the  mortgage  is  fatally  defective.    The  acknowl- 
edgement was  in  this  form: 
*'  Stais  ov  Oautobnu,  Coumtt  07  San  Fbakcisoo,  m. 

**  On  this  twenty-seventh  day  of  July,  A.  D.  one  thousand 
eight  hundred  and  fifty,  personally  appeared  before  me  a  notaiy 
public  in  and  for  said  county,  Joseph  W.  Finley,  known  to  me 
to  be  the  person  described  in,  and  who  executed  the  same  freely 
and  voluntarily,  for  the  uses  and  purposes  therein  mentioned. 
In  testimony,"  etc. 

The  statute  requires  the  certificate  to  be  substantially  in  the 
form  given  in  the  eighth  section,  and  the  only  question  to  deter* 
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mine  is  whether  this  certificate  is  a  substantial  compliance  with 
the  statute;  the  seventh  section  provides  that  the  certificate 
*'  shall  state  the  fact  of  acknowledgment."  The  certificate  in 
this  case  simply  states  that  the  person  was  known  to  the  officer 
to  be  the  person  who  executed  the  mortgage,  freely  and  volun- 
tarily,  for  the  uses  and  purposes  therein  mentioned.  The  offi* 
cer  states  his  knowledge  of  the  manner  in  which  the  instrument 
was  executed,  but  does  not  state  "the  fact  of  acknowledg- 
ment." The  officer  is  bound  to  know  the  identity  of  the  per- 
son, but  is  not  expected  to  know  anything  as  to  the  manner  of 
its  execution.  It  is  "the  fact  of  acknowledgment"  that  for- 
ever afterwards  binds  the  party.  Although  a  man  may  not  exe- 
cute the  instrument  freely  in  point  of  fact,  yet  if  he  make  the 
acknowledgment  properly,  he  is  afterwards  estopped  to  deny  it» 
as  against  subsequent  innocent  parties.  The  object  of  the  stat- 
ute was  to  make  the  acknowledgment  of  the  parfy  operate  as  an 
estoppel,  and  for  that  reason  requires  the  tact  of  acknowle^- 
ment  to  be  stated  in  the  certificate. 

But  conceding  that  the  certificate  was  defective,  and  that  tht» 
record  of  the  mortgage  was  not  notice  to  the  defendants,  the 
plaintiffs  insist  that  th^y  are  not  innocent  purchasers  for  value. 
The  defendants  proved  that  the  consideration  for  the  deed  of 
reconveyance  was  "  the  non-payment"  of  two  thirds  of  the  pur- 
chase money.  Finley  had  paid  one  of  the  three  notes  given  for 
these  and  oiher  lots,  and  failing  to  pay  the  other  two,  the  ven- 
dors took  from  him  a  deed  of  reconveyance.  It  is  insisted  by 
the  plaintiff  that  the  proof  does  not  show  that  the  two  notes 
were  delivered  to  Finley.  But  we  think  the  evidence  shows 
this  substantially. 

Another  ground  uiged  1^  plaintiff  against  the  title  set  up  by 
defendants  is  that  one  of  the  Sampsons,  Buchanan,  and  Swesy 
were  present  at  the  sheriff's  sale,  and  suffered  the  plaintiff  to 
purchase  in  ignorance  of  the  adverse  claim,  and  therefore,  that 
the  defendants  cannot  in  a  court  of  equity  be  allowed  to  set  up 
their  title.  The  rule  is  well  stated  in  the  opinion  of  the  chan- 
cellor in  the  case  of  WendeU  v.  Van  Bensselaer^  1  Johns.  Gh.  864: 
"  There  is  no  principle  better  established  in  this  court,  nor  one 
founded  on  more  solid  considerations  of  public  utility,  than 
that  which  declares  that  if  one  man  knowingly,  though  he  does  it 
passively  by  looking  on,  suffers  another  to  purchase  and  expend 
money  on  land,  under  an  erroneous  opinion  of  title,  without 
making  known  his  claim,  he  shall  not  afterwards  be  pennitted 
to  exercise  his  legal  right  against  such  person." 
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In  reference  to  thia  subject,  Mr.  Justice  Wood,  in  delivering 
the  opinion  of  the  supreme  conrt  of  Ohio  in  the  case  of  BuokLng- 
ham  ▼.  Smiih,  10  Ohio,  298,  uses  this  concise  and  forcible  lan- 
guage: "  The  rule  is,  if  one  is  silent  "whep.  he  should  speak,  that 
justice  will  compel  him  to  silence  when  he  would  speak."  But 
conceding  that  the  conduct  of  Sampson  would  have  estopped 
him  from  asserting  his  title  as  against  the  plaintiff,  how  far 
T'onld  the  defendiwts  be  affected  as  subsequent  purchasers,  in 
good  faith  and  for  value  f  In  reference  to  Swezj,  his  title  had 
been  previously  conveyed  to  others,  and  he  was  a  stranger  at  the 
sale,  and  his  conduct  could  bind  no  one  but  himself,  if  it  oonld 
bind  him.  And  as  to  Buchanan,  he  had  previously,  on  the 
fourteenth  of  September,  1850,  transferred  his  interest  in  the 
notes  of  Finley,  and  the  lots  for  which  they  were  given,  by  vmt> 
ten  agreement,  to  Bamirez,  and  therefore  had  no  interest  in  the 
properfy. 

When  a  party  has  an  equity,  and  also  actual  possession  of  the 
property,  a  purchaser  of  the  legal  title  is  bound  to  take  notice* 
The  law  permits  an  equity  to  exist,  but  does  not  require  or  per- 
mit it  to  be  recorded;  and  when  the  party  holding  the  equity 
does  all  the  law  vrill  permit  him  to  do,  his  equity  will  be  pro> 
tected,  and  all  who  purchase  of  a  grantor  out  of  possession 
most  take  notice.  This  point  is  very  fully  considered  in  my 
opinion  in  the  case  of  Bird  v.  Denni^on^  7  Cal.  297.  ''Posses- 
rion  under  an  equitable  claim  infects  the  purchaser  of  the  l^gal 
title  with  notice  of  that  equity:"  Barbour  v.  WhiOock,  4  T.  B. 
Hon.  196;  Chesterman  v.  Gardner,  6  Johns.  Ch.  33  [9  Am. 
Dec.  266]. 

If,  then,  it  be  true  that  defendants,  in  contemplation  of  law, 
had  notice  of  plaintiff's  equity,  they  must  be  affected  in  the  same 
way  and  to  the  same  extent  that  Sami>son  would  have  been  had 
he  still  retained  his  title.  The  conveyance  from  one  of  the 
Sampsons  was  executed  after  the  plaintiff  had  possession,  and 
therefore  the  purchasers  took  with  notice  of  the  plaintiff's 
equity.  There  was  no  proof  that  Bamirez,  Oovillaud,  and  both 
of  the  Sampsons  were  present  at  the  sale,  and  the  conduct  of 
the  other  Sampson  cotdd  not  affect  them  as  to  their  own  title. 
Even  had  it  been  shown  that  Bamirez,  Covillaud,  and  one  of 
the  Sami>sons  knew  that  the  sale  would  take  place,  and  failed 
to  attend,  their  existing  rights  could  not  be  prejudiced  thereby. 
The  defect  in  the  certificate  of  acknowledgment  indorsed  upon 
the  mortgage  was  legally  known  to  the  plaintiff,  and  as  no  title 
liad  thereby  passed  from  Finley,  as  against  subsequent  pur^ 
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ohaaerSy  all  parties  claiming  nnder  the  mortgage  were  bound 
bj  the  record  of  the  deed  of  reconTejance  from  Finlej  to  hia 
orginal  grantors.  It  was  not,  then,  incambent  upon  those  not 
present  at  the  sale  to  give  any  farther  notice  to  the  plaintiff. 
A  party  having  recorded  his  title  in  such  a  case  could  not  be 
required  to  know  of  or  attend  any  sale  that  might  take  place. 
If  present  at  the  sale,  and  he  remains  silent  and  knowingly 
permits  another  to  purchase,  under  an  erroneous  impression  as 
to  the  title  he  buys,  then  he  would  be  culpable,  and  be  held 
responsible  accordingly. 

So  far,  then,  as  regards  the  original  purchase  of  the  plaintiff, 
there  is  no  proof  that  Bamirez,  CoTillaud,  and  one  of  the  Samp- 
sons were  at  all  to  blame.  And  as  to  t)ie  alleged  conduct  of 
the  defendant  subsequent  to  the  sale,  in  permitting  plaintiff  to 
expend  money  in  making  improvements  upon  the  property 
without  any  known  objection,  there  is  not  sufficient  evidence  to 
put  them  in  the  wrong.  The  plaintiff  could  only  resist  the  title 
of  defendants,  so  far  as  it  is  affected  by  their  own  conduct,  by 
showing  actual  fraud  on  their  part  and  entire  innocence  on  his 
own.  To  prove  fraud,  the  evidence  should  be  strong  and  deci- 
sive. The  fact  that  the  defendants  were  residents  of  the  place 
would  no  more  show  that  they  knew  the  plaintiff  was  ignorant 
of  their  claim  than  the  fact  of  the  plaintiff's  residence  would  be 
proof  that  he  knew  of  the  record  of  their  deed.  From  the  evi- 
dence, it  would  seem  most  probable  that  both  parties  knew  of 
the  claims  of  each  other,  and  both  were  doubtful  as  to  the  suffi- 
ciency of  the  certificate  to  the  mortgage;  and  neither  party  was 
willing  to  go  into  an  expensive  lawsuit  upon  a  doubtful  titie 
until  the  property  became  valuable.  The  defendants  having 
put  their  deed  on  record,  the  plaintiff  was  affected  vrith  notice, 
and  he  was  himself  negligent.  If  he  could  have  shown  any 
positive  misconduct  on  the  part  of  the  defendants,  or  any  actual 
concealment  on  their  part,  then  there  would  have  been  some 
ground  for  redress.  The  improvements  put  upon  the  property 
were  not  such  as  to  give  notice  that  the  party  making  them 
acted  under  the  bona  fide  belief  that  he  had  an  actual  existing 
titie. 

The  result  of  the  view  we  have  taken  is  this:  The  defendants 
are  not  entitied  to  set  up  against  the  plaintiff  any  titie  they,  or 
either  of  them,  have  derived  from  one  of  the  Sampsons.  And 
as  there  is  certain  proof  that  one  of  the  Sampsons  was  present, 
though  it  is  not  shown  which,  yet  it  is  shown  that  the  present 
defendants  hold  the  same  titie  that  the  one  present  did  then 
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bold,  80  the  lesult  is  the  same  as  if  it  were  sliown  which  of  the 
two  were  present.  The  plaintiff  is  therefore  entitled  to  whatever 
legal  title  was  in  one  of  the  Sampsons  at  the  time  of  the  sale. 

The  decree  of  the  conrt  below  is  reversedy  and  that  oonrt  will 
tender  a  decree  in  conformity  with  this  opinion. 

TxBBT,  0.  J.,  conoorred. 

Pboov  or  Fbaitd,  Wsat  Suvnanm.— This  u  tlio  mbjeot  of  the  note  to 
a«freA  T.  Smith,  05  Am.  Deo.  157-164. 

DETiora  or  AcKVOWLBDOHBrrs:  WoUfr,  F^Dgart^^fUi  Am.  Deo.509,  note  511. 
This  Is  the  snbjeot  of  the  note  to  LMng$iam  ▼.  KeUeile,  41  Id.  168.  An  ao- 
knowledgment  to  &  deed  mast  stste  the  laot  of  the  soknowledgment:  Bunder 
son  y.  OreweU^  8  GaL  584,  citing  the  principal  esse. 

PosansioN  as  Koncs  or  Uitrboobdxd  Ivctrumsht:  BeaHe  r,  Bvtier,  64 
Am.  Deo.  234,  end  note  241,  eollecting  prior  osses.  Possession  of  Isad  is  snf- 
Aoient  to  pat  parcbsser  on  inqairy:  Baynard  ▼.  Noni$^  46  Id.  647,  and  osses 
eited  in  the  note  650;  see  also  iTm-v.  Z>i^,  63  Id.  526;  iTeboa  t.  ^ims,  57 
Id.  144b  Possession  as  notice  of  title  is  not  confined  in  its  application  to  on* 
recorded  deeds,  bat  it  applies  as  well  to  sny  other  title  consistent  with  pos- 
sesBion:  Woodrnm  v.  MeCune^  17  GaL  304^  oiting  the  principal  case. 

EsTOPFiL  BY  SmwcB;  rout  v.ifoore,  63  Am.  Dec  665,  and  oases  cited  in  the 
note  670;  Parie  t.  KUham,  ante,  p.  310.  Where  one  having  title  to  an  estate 
which  is  offmd  for  sale  knowingly  allows  snother  to  sell  it  to  a  pnrohsssr 
who  sapposes  the  title  to  be  good,  withoat  asserting  his  title  at  the  time,  he 
will  be  bound  by  the  ssle,  and  neither  he  nor  his  priTies  will  be  allowed  to 
•dispote  its  Tslidity:  Maran  v.  Palmer,  13  Mich.  377,  citing  the  principal 
case.  Where  adverse  claimants  to  property  stand  by  for  years  and  permit 
Another  claimant  to  expend  large  snms  of  money  in  perfecting  his  title  with- 
oat giving  notice  of  their  claim  or  offering  to  bear  the  expense,  each  condoot 
is  fraodnlent,  and  a  oonrt  of  eqoity  will  refase  them  aid,  at  leasts  unless  th^ 
ffeimborse  snch  claimant  for  his  expenditarss:  Orattan  v.  Wiggint,  23  GsL 
S7f  citing  the  principal 
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[8  Oalzvobhia,  469.] 
COVnUOIOBfl,  AKD  HOT  SlfPLOTIBa,  ARB  LlABLB  FOB  InJIHUB  GaUSED  WW 

BuBSTiNO  ov  Dam  before  its  completion  and  acceptance  by  the  emplc^- 
ers,  when  the  contractors  are  architects  of  reputed  skill  snd  experience, 
and  the  employers  exercised  no  control  or  snpervision  of  the  work,  bat 
the  contrset  was  merely  that  the  contractors  should  constrnct  and  deliver 
a  dam  of  certain  dimensions  and  strength  within  a  specified  time,  for  a 
stipnlated  sam. 
To  CoKsnTDTB  RsiATioir  ov  Mastxb  and  Sxbvakt,  something  more  than 
the  mere  right  of  selection  on  the  part  of  the  principal  is  essential;  he 
most  hnve  the  power  of  snbseqoent  control  in  the  exeontion  of  the  work 
SQBtncted  f of « 
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Fact  that  Stbuoturx  Built  bt  OoimACVoB  n  Built  vtov  IiAhd  o^ 
Emflotxb  doM  not  make  the  Utter  any  more  liable  for  inJoiiM  ooenrrini^ 
in  its  progrees  than  if  it  were  erected  elsewhere. 

Own  KB  OF  Lakd  IB  Liable  foh  Struotubb  Amouhtiho  to  Nuisance, 
whether  erected  under  his  own  sapen'iaion  and  control  or  let  oat  by  oon- 
tract  to  others. 

Bmplotebs  of  CovT&AcrroBa  are  Liable  fob  Ivjitbibs  dubiko  Pboobesb- 
OF  WoBK,  caoaed  by  defeetive  ooostrootion  which  is  inherent  in  the  origi- 
nal plan  devised  by  the  employers. 

OWNEBS  AaSlTME    RsSPONSIBILnT    OF    SUFFIOIENOT   OF    StBUOTUBE  BT  Ao 

oeftavoe  and  Use  of  It,  and  the  liability  of  the  oontraotors  to  thiid 
persons  then  ceases. 

AonoN  for  damag68  for  injiirieB  caused  by  the  barBtmg  of  a 
dam.    The  opinion  states  the  case. 

H,  Meredith,  for  the  appellants. 

MoOonnell  and  NUes,  and  A.  A.  SargerU,  for  the  respondents. 

B7  Oonrt,  VusLD,  J.  The  only  question  necessaiy  to  consider 
for  the  determination  of  the  ajipeal  in  this  case  arises  upon  the 
refusal  of  the  court  below  to  give  certain  instructions  as  to  the- 
liability  of  the  defendants  Laird  &  Ohambers. 

The  action  is  brought  to  recover  damages  sustained  by  tiie 
plaintiffs,  in  consequence  of  the  breaking  of  a  dam  or  embank- 
ment  constructed  across  Deer  creek  in  Nevada  county  by  th«^ 
defendants  Moore  &  Foss,  under  a  contract  with  the  defend- 
ants Laird  &  Ohambers.  It  appears,  from  the  evidence  intro- 
duced on  the  trial,  that  in  June,  1856,  the  defendants  Moore- 
ft  Foss  entered  into  a  contract  with  Laird  &  Chambers,  bj 
which,  in  consideration  of  the  payment  by  the  latter  of  certain' 
moneys  in  the  progress  of  the  work  and  the  balance  upon  its* 
completion,  Moore  &  Foss  bound  themselves  to  construct,  at  a 
designated  point  on  the  creek,  a  dam  or  embankment  of  certain 
specified  dimensions,  with  good  and  substantial  materials,  in  a 
workmanlike  manner,  and  capable  of  resisting  all  floods  and 
freshets  of  the  stream  for  a  period  of  two  years,  and  to  delivc(r 
it  completed  by  a  given  time.  The  construction  was  commenced 
in  pursuance  of  the  contract  in  July  or  August,  1856,  and  with 
the  exception  of  an  interval  of  some  weeks  in  September  and 
October,  was  progressed  in  until  February  14,  1867,  when,  be- 
ing still  incomplete,  it  was  broken  by  a  sudden  freshet,  and  a 
large  volume  of  water  detained  by  the  embankment,  being  thua 
loosened,  rushed  down  the  channel  of  the  stream,  carrying  away 
and  destroying  in  its  course  the  store  of  the  plaintiflB  with  their 
stock  of  merchandise. 
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The  defendants  Moore  &  Fobs  are  arcUtects,  and  were  at  the 
time  of  the  contract  reputed  to  be  experienced  and  sldllfal  in 
their  profession;  and  from  the  commencement  of  the  work  up 
to  and  including  the  time  of  the  breakage,  thej  had  exclusive 
control  over  its  construction.  The  defendants  Laird  &  Cham- 
bers exercised  no  superintendence,  gave  no  directions,  furnished 
no  materials,  employed  no  hands;  and  although  the  time  within 
which  by  the  contract  the  work  was  to  be  completed  had  passed, 
they  had  never  signified  any  willingness  to  waive  the  objection 
as  to  the  time  and  accept  the  same  when  completed. 

On  the  conclusion  of  the  testimony,  the  defendants'  counsel 
requested  the  court  to  give,  among  others,  two  instructions, 
which  amounted  in  substance  to  this:  That  if  the  jury  believed, 
in  the  construction  of  the  dam  under  the  contract,  Moore  ft 
Foss  acted  under  an  independent  employment,  had  the  sole  con- 
trol of  the  work  and  the  manner  of  its  building,  the  employment 
and  management  of  the  hands  engaged  thereon,  and  that  Laird 
&  Chambcm  had  not  received  the  dam  from  such  contractors 
before  it  broke,  and  that  the  injury  complained  of  occurred 
through  the  negligence  and  unskillfulness  of  Moore  &  Foss  and 
their  employees,  the  jury  would  find  for  the  defendants  Laird  A 
Chambers.  The  court  refused  the  instructions,  and  at  the  request 
of  the  plaintiffs  charged  the  jury,  **  that  if  the  defendants  Laird 
ft  Chambers  employed  the  defendants  Moore  ft  Foss  to  construct 
the  dam  referred  to  in  the  pleadings  and  evidence  in  this  cause, 
at  the  point  where  the  same  was  erected,  and  such  dam  gave 
way  and  broke  by  reason  of  its  unskillful  construction,  and  an 
mjuxy  resulted  therefrom  to  plaintiffs,  then  that  the  defendants 
Laird  ft  Chambers  are  liable  in  this  action."  The  court  below 
thus  placed  the  liability  of  Laird  ft  Chambers,  for  the  injuries 
sustained,  solely  upon  the  fact  that  they  contracted  for  the  con- 
struction of  the  work,  and  held  that  this  liability  was  not 
affected  by  the  fact  that  they  exercised  no  control  or  supervision 
over  the  work  during  its  progress,  or  that  Moore  ft  Foes  were 
independent  contractors,  to  whose  skill  and  judgment  the  con- 
struction of  the  work  was  entirely  intrusted. 

To  determine  the  propriety  of  the  instructions  given  and  re- 
fused, it  will  be  necessary  to  consider  the  principles  upon  which 
responsibility  could  attach  to  Laird  ft  Chambers,  and  their 
apjdication  to  the  fiicts  of  this  case.  If  liability  exists  on  their 
part,  it  must  arise  either  from  their  relation  to  the  parties  en- 
gaged in  the  erection  of  the  structure,  or  from  the  character  of 
the  structure  itself,  independent  of  its  construction. 
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The  relation  between  parties  to  which  responsifailify  attaches 
to  one  for  the  acts  or  negligence  of  the  other  must  be  that  of 
superior  and  subordinate,  or  as  it  is  generally  expressed,  ot 
master  and  servant,  in  which  the  latter  is  subject  to  the  control 
of  the  former.  The  responsibility  is  placed  where  the  power 
exists.  Having  power  to  control,  the  superior  or  master  is 
bound  to  exercise  it  to  the  prevention  of  injuries  to  third  parties, 
or  he  will  be  held  liable.  The  responsibility  attaches  to  the 
superior,  upon  the  principle,  Qui/acU  per  cUium  facii  per  se.  To 
determine  the  responsibility,  therefore,  it  is  necessazy  to  ascer- 
tain whether  the  relation  existing  between  the  party  charged 
and  the  party  actually  committing  the  injury  be  in  fact  that  of 
superior  and  subordinate,  or  master  and  servant.  **  Unless  the 
relation  of  master  and  servant  exist  between  them,''  said  Cole- 
ridge, J.,  in  MiUigan  v.  Wedge,  12  Ad.  &  El.  787, ''  the  act  of  one 
creates  no  liability  in  the  other."  "The  rule  of  respondetU 
Muperior"  said  the  court  of  appeals  in  New  York  in  Blahe  v. 
Ferris,  6  N.  Y.  48  [65  Am.  Dec.  804],  "  as  its  terms  imply,  be- 
longs  to  the  relation  of  superior  and  subordinate,  and  is  appli- 
•cable  to  that  relation  wherever  it  exists,  whether  between  prin- 
•cipal  and  agent,  or  master  and  servant,  and  to  the  subjects  to 
which  that  relation  extends,  and  is  co-extensive  with  it,  and 
x^eases  when  the  relation  itself  ceases  to  exist." 

By  applying  the  test  thus  laid  down  to  the  relation  existing 
between  Laird  t  Chambers  on  the  one  hand  and  Moore  & 
Foss  on  the  other,  the  question  of  liability  will  be  easily  solved. 
The  relation  between  them  wants  one  of  the  most  essential  fea- 
tures of  the  relation  between  master  and  servant.  Something 
more  than  the  mere  right  of  selection,  on  the  part  of  the  princi- 
pal, is  essential  to  that  relation.  That  right  must  be. accom- 
panied with  the  power  of  subsequent  control  in  the  execution  of 
the  work  contracted  for.  In  the  present  case,  that  power  was 
wanting,  and  of  course  the  relation  to  which  it  was  essential 
•did  not  exist.  Laird  &  Chambers  conceived  the  project  of 
constructing  a  dam  across  a  mountain  stream,  and  applied  to 
architects  by  profession,  of  reputed  skill  and  experience,  to 
cany  the  project  into  execution.  A  dam  capable  of  effecting 
a  certain  result  was  contracted  for;  the  mode  of  construction, 
the  selection  of  materials,  and  the  employment  of  hands  were 
all  intrusted  to  contractors  who,  from  their  profession,  were 
supposed  to  be  much  better  qualified  to  judge  of  such  matters 
than  Laird  &  Chambers  themselves.  The  relation  between 
the  parties  was   that  of   independent   contractors;    Laird   & 
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Chambers  on  the  one  hand  contracting  for  a  dam  of  certain  di- 
menBiona  and  strength,  and  Moore  &  Foss  on  the  other  hand 
contracting  to  constroct  and  deliver  such  dam  within  a  specified 
time  for  a  stipulated  sam.  To  this  relation  the  doctrine  of  re-- 
spondeat  superior  does  not  apply,  as  will  be  perceived  by  an  ex- 
amination of  the  recent  decisions  of  the  English  and  American 
conrts. 

In  Bapwn  y.  CubiUy  Mee.  k  W.  710,  the  defendant,  a  builder, 
was  employed  by  the  committee  of  a  dab  to  make  certain 
alterations  at  the  dub-honse,  including  the  preparation  and  fix- 
ing of  gas-fittings,  and  he  made  a  contract  with  one  Bland,  a 
gas-fittor,  to  i^rfonn  this  part  of  the  work,  in  the  performance 
of  which,  through  the  negligence  of  Bland,  the  gas  exploded' 
and  injured  the  plaintiff;  and  the  court  held  that  the  defend- 
ant was  not  liable.  Lord  Abinger,  C.  B.,  said:  ''The injury 
was  occasioned  by  the  negligence  of  Bland,  who  did  not  stend 
in  the  relation  of  servant  to  the  defendant,  but  was  merely  a 
subcontnictor  with  him;  and  to  him  the  plaintiff  must  look  for 
redress."  AndParke,  B.,8aid:  "I  am  of  the  same  opinion.  The- 
plaintiff  has  his  remedy  against  Bland,  whose  negligence  was  the 
cause  of  the  injury.  If  he  attempts  to  go  further,  and  to  fix  the 
defendant,  it  can  only  be  on  the  ground  of  Bland's  being  the^ 
servant  of  the  defendant;  but  then  the  obvious  answer  is,  that 
Bland  was  only  a  subcontractor  to  do  certain  of  the  works,  and 
that  the  relation  of  servant  and  master  did  not  subsist  between 
him  and  the  defendant.''  In  Burgess  v.  Oray,  1  Man.  G.  &  S. 
578,  50  Eng.  Com.  L.  578,  the  defendant  was  proprietor  of 
premises  adjoining  the  highway,  and  employed  one  Palmer  to 
construct  a  drain  to  communicate  with  the  common  sewer. 
Palmer  employed  workmen,  who  in  the  performance  of  the  work 
placed  a  heap  of  gravel  on  the  highway,  in  consequence  of 
which  the  plaintiff,  in  driving  along  the  road,  was  thrown  from 
his  cart  and  sustained  the  injury  for  which  the  suit  was  brought. 
It  was  in  evidence  that  Palmer  had  the  entire  control  and  man- 
agement of  the  work,  and  employed  workmen  whom  he  paid, 
and  charged  the  defendant  with  the  amounts  paid;  that  the  de- 
fendant had  applied  to  the  commissioners  for  leave  to  break 
into  the  sewer,  and  that  the  dangerous  condition  of  the  heap 
was  pointed  out  to  him  by  a  policeman  before  the  acddent  oc- 
euned,  when  he  promised  to  remove  it.  The  plaintiff  obtained 
a  verdict,  and  the  defendant  a  rule  nisi  to  enter  a  nonsuit,  in 
dedding  which  Tindal,  0.  J.,  said :  "  If  indeed  this  had  been  the 
■imple  case  of  a  contract  entered  into  between  Gray  and  Palmer, 
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that  the  latter  should  make  the  dndn  and  remoTe  the  earth  and 
rubbish,  and  there  had  been  no  personal  superintendence  or 
interference  on  the  part  of  the  former,  I  should  have  said  it 
fell  within  the  principle  contended  for  by  my  brother  Bjles, 
and  that  the  damage  should  be  made  good  by  the  contractorp 
and  not  by  the  individual  for  whom  the  work  was  done; "  but 
on  the  ground  that  the  evidence  showed  that  the  soil  had  been 
placed  on  the  road  with  the  defendant's  consent,  if  not  by  his 
express  direction,  he  was  of  opinion  that  the  verdict  should 
stand;  and  Goltman,  J.,  said:  "I  think  there  was  evidence 
enough  to  satisfy  the  juiy  that  the  entire  control  of  the  work 
had  not  been  abandoned  to  Palmer;"  and  the  rule  was  dis- 
charged. In  Hdtntt  v.  London  etc.  Railway  Co,,  4  Exch.  254, 
worlmien  employed  by  the  defendants  in  constructing  a  bridge 
over  a  public  highway  caused  the  death  of  a  person  passing 
beneath  by  negligently  allowing  a  stone  to  fall  upon  him,  and 
it  was  held  that  the  company  were  not  liable  in  an  action  by  the 
administratrix  of  the  deceased.  In  rendering  the  judgment  of 
the  court.  Baron  Bolfe  said:  ''The  liability  of  any  one,' other 
than  the  party  actually  guilty  of  any  wrongful  act,  proceeds  on 
the  maxim.  Qui  facit  per  aliumfacU  per  se.  The  pariy  employ- 
ing has  the  selection  of  the  party  employed,  and  it  is  reasonable 
that  he  who  has  made  choice  of  an  unskillful  or  careless  person 
to  execute  his  orders  should  be  responsible  for  any  injuiy  re- 
sulting from  the  want  of  skill,  or  want  of  care  of  the  person 
employed;  but  neither  the  principle  of  the  rule  nor  the  rule 
itself  can  apply  to  a  case  where  the  party  sought  to  be  chaiged 
does  not  stand  in  the  character  of  employer  to  the  party  by 
whose  negligent  act  the  injury  has  been  occasioned.'' 

In  Knight  v.  Ibx,  5  Exch.  721,  a  railway  company  had  con- 
tracted with  A  to  construct  a  portion  of  their  line.  A  contracted 
with  B  to  erect  a  bridge  on  the  line,  B  contracted  with  one 
Cockrane  to  erect,  for  a  specified  sum,  a  scaffold  which  had  be- 
come necessary  in  the  construction  of  the  bridge,  and  to  furnish 
the  requisite  materials,  lamps,  and  other  lights.  In  the  erection 
of  the  scaffold  a  portion  was  improperly  projected  upon  the  foot- 
path, owing  to  which,  and  the  want  of  sufficient  light,  D  fell 
over  it  at  night,  and  was  injured;  and  it  vras  held  that  an  action 
eould  not  be  maintained  by  D  against  B  for  the  injuiy  thus 
occasioned,  and  the  plaintiff  was  nonsuited.  On  the  rule  to 
show  cause  why  the  nonsuit  should  not  be  set  aside.  Baron 
Parke  held  the  rule  should  be  discharged,  and  said  the  cause 
was  ''  precisely  the  same  as  it  would  have  been  if  the  de- 
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iendants  had  enteied  into  a  contract  with  some  third  parfy  to 
perform  that  work."  Alderson,  B.,  was  of  the  same  opinion, 
and  said  ''that  when  that  negligent  act  was  occasioned  by 
Cockrane  he  was  acting  in  the  character  of  a  sabcontractor^ 
and  that  he  did  the  work  on  his  own  individual  account.  The 
defendants  took  no  part  in  the  matter.  The  plaintiff's  remedy 
was  against  Oockrane;"  and  so  the  role  was  discharged.  In 
Peachy  t.  Bovdand^  16  Eng.  L.  &  Eq.  443«  the  defendants 
contracted  with  A  to  fill  in  the  earth  orer  a  drains  which  was 
constracted  for  them  across  a  portion  of  the  highway  from  their 
house  to  the  common  sewer.  A,  having  filled  tiie  drain,  left  the 
earth  so  heaped  up  above  the  level  of  the  highway  as  to  consti- 
tute a  public  nuisance,  in  consequence  of  wluch  the  plaintiff,  in 
driving  along  the  road,  sustained  personal  injury,  for  which  he 
brought  his  action.  A  few  days  previous  to  the  accident  and 
before  the  completion  of  the  work,  one  of  the  defendants  had 
seen  the  earth  heaped  up  on  a  portion  of  the  drain,  but  there 
was  no  evidence  that  either  of  the  defendants  had  interfered 
with  or  exercised  any  control  over  the  work,  and  the  court  held 
that  there  was  no  evidence  to  go  to  the  jury  of  the  defendants' 
liability.  The  principle  to  be  extracted  from  this  decision  is,  that 
if  a  party  be  employed  to  do  a  lawful  act,  and  in  doing  it  he 
commit  a  public  nuisance,  his  employer  is  not  liable. 

The  decisions  of  the  New  York  courts  are  to  the  same  effect, 
and  express  with  equal  deamess  the  distinction  between  the  lia- 
bility of  an  employer  when  the  relation  between  him  and  the 
employed  is  that  of  master  and  servant  and  when  it  is  that  of 
independent  contractors.  In  ElaJee  v.  Ferria,  5  N.  Y.  48  [55  Am. 
Dec.  804],  the  defendants  had  obtained  permission  from  the 
authorities  of  the  dty  of  New  York  to  construct  a  sewer  at  .their 
own  expense  in  a  street  of  the  city.  One  Butler  was  appointed 
by  the  street  commissioner  an  inspector  of  the  work,  and  as  such 
had  charge  of  the  sewer.  He  contracted  with  one  Gibbons  to 
furnish  all  the  materials  and  build  the  sewer  in  question  accord- 
ing to  the  specifications  of  the  street  commissioner,  and  to  provide 
proi>er  guards  and  lights  at  the  excavation  of  the  drain  for  the 
prevention  of  accidento.  In  consequence  of  the  negligent  manner 
in  which  the  sewer,  while  yet  unfinished,  was  left  open  and  un- 
guarded in  the  night,  the  plaintiff's  horses  and  carriage  were 
driven  into  it,  and  for  the  injuries  thereby  occasioned  the  suit 
was  brought.  Upon  the  dose  of  the  case,  the  defendant  re- 
quested the  court  to  instruct  the  jury,  in  substance,  that  if  the 
eontractor  who  was  engaged  in  constructing  the  sewer  when  the 
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accident  happened  was  exercising  an  independent  employment^ 
and  the  defendants  did  not  interfere  with  the  work,  they  were 
not  liable;  but  the  conrt  ref  osed  the  instruction^  and  the  plaintiff 
had  judgment,  and  the  case  went  to  the  court  of  appeals,  where 
the  judgment  was  reversed.  In  its  opinion  the  court  said: 
"  When  a  man  is  employed  in  doing  a  job  or  piece  of  work  with 
his  own  means  and  his  own  men,  and  employs  others  to  help 
him  or  to  execute  the  work  for  him,  and  under  his  control,  he 
is  the  superior,  who  is  responsible  for  their  conduct,  no  matter 
whom  he  is  doing  the  work  for.  To  attempt  to  make  the  pri- 
mary principal  or  employer  responsible  in  such  cases  would  be  an 
attempt  to  push  the  doctrine  of  respondeat  superior  beyond  the 
reason  on  which  it  is  founded." 

In  Pack  T.  Mai^  etc.  of  New  York,  8  N.  T.  222,  the  defend- 
ants had  entered  into  a  contract  with  one  Foster  to  grade  Bloom- 
ingdale  road,  and  furnish  materials  for  the  same,  in  accordance 
with  certain  specifications.  Foster  made  a  contract  with  one 
Biley  to  do  all  the  blasting  of  rocks  required.  In  blasting,  sev- 
eral fragments  of  rock  were  thrown  into  the  house  of  the  plain- 
tiff, producing  injury  to  his  family  and  property;  and  it  was  held 
by  the  court  that  tiie  contractor,  Foster,  was  not  the  agent  or 
servant  of  the  corporation,  and  that  the  city  was  not  in  conse- 
quence liable.  Jewett,  J.,  in  delivering  the  opinion  of  the 
oourt,  said:  ''  The  doctrine  is  that  a  person  who  undertakes  the 
erection  of  a  building  or  other  work  for  his  own  benefit  is  not 
responsible  for  injuries  to  third  persons,  occasioned  by  the  negli- 
gence of  a  person  or  his  servant  who  is  actually  engaged  in  exe- 
cuting the  whole  work  under  an  independent  employment  or  a 
general  contract  for  that  purpose.  Foster  was  such  a  contractor, 
actually  engaged  in  performing  his  contract  for  the  entire  job, 
for  whose  negligence  or  that  of  his  servants  the  defendants  are 
not  liable." 

In  KeUy  v.*  Hayor  of  New  York,  11  N.  Y.  482,  it  was  held  that 
the  corporation  which  had  contracted  with  a  person  to  grade  a 
street  was  not  liable  for  damages  occasioned  by  the  negligence 
of  the  workmen  employed  by  the  contractor  in  performing  the 
work.  In  that  case,  whilst  the  plaintiff  was  riding  in  the  street, 
his  horse  was  injured  by  the  careless  blasting  of  one  of  the 
workmen.  The  cases  of  Blake  v.  FsrriB,  6  N.  T.  48  [56  Am. 
Dec.  804],  and  Pack  v.  Mayor  etc.  of  New  York,  8  Id.  222,  were 
dted  as  authority;  and  in  referring  to  a  clause  in  the  contract 
that  the  work  was  to  be  done  under  the  direction  and  to  the 
satisfaction  of  certain  ofBicers  of  the  corporation,  the  court  said: 
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**  The  danae  in  qneBtioii  clearly  gave  to  the  corporation  no 
power  to  control  the  contractor  in  the  choice  of  his  eervanta. 
That  he  might  make  his  own  selection  of  workmen  will  not  be 
denied.  This  right  of  selection  lies  at  the  foundation  of  the 
responsibility  of  a  master  or  principal  for  the  acts  of  his  servant 

or  agent As  a  general  rule,  certainly  no  one  can  be  held 

responsible  as  principal  who  has  not  the  right  to  choose  the 
agent  from  whose  act  the  injury  follows/' 

The  doctrine  laid  down  in  this  opinion  as  to  the  liability  of 
Laird  &  Chambers  is  abundantly  sustained  by  the  authorities 
aboye  cited.  Their  liability,  so  fauis  the  injury  complained  of 
arose  from  the  negligent  and  unsldllful  erection  of  the  dam^ 
depends  upon  the  question  whether  the  relation  between  them 
and  Moore  &  Foss  was  such  as  to  authorize  a  supervision  and 
control  in  the  execution  of  the  work.  If  it  authorized  such 
supervision  and  control — if,  in  other  words,  it  was  that  of  master 
and  servant — ^they  are  liable.  If,  on  the  other  hand,  Moore  & 
Foss,  under  the  contract,  were  engaged  in  an  independent  em- 
ployment, in  the  construction  of  a  work  which  was  intrusted 
entirely  to  their  skill,  and  over  which  no  supervision  and  control 
were  exercised  by  Laird  &  Ohambers,  the  relation  of  master 
and  servant  did  not  exist,  and  the  liability  belonging  to  that 
relation  did  not  attach.  The  instructions  asked  by  the  defend- 
ants'  counsel  were  proper,  and  should  have  been  given  unless  a 
liability  existed,  from  the  nature  of  the  structure  itself,  inde- 
pendent of  its  manner  of  oonstraction. 

If  the  injury  complained  of  arose,  not  from  the  manner  in 
which  the  embankment  or  dam  was  constructed,  but  from  the 
fact  that  it  was  constructed  at  all — ^that  is,  if  it  was  a  structure 
amounting  to  a  nuisance— liability  therefor  would  attach  equally 
to  Laird  &  Chambers  and  the  contractors,  Moore  &  Foss. 
The  authorities  limit  the  liability  to  cases  where  structures 
amounting  to  nuisances  are  erected  on  or  near  and  in  respect  to 
fixed  property  of  the  owner,  and  place  the  liability  on  the 
ground  that  erezy  man  is  bound  to  so  use  and  manage  his  own 
property  as  not  to  injure  others.  When  the  structure  is  erected 
by  the  permission  of  the  owner,  there  is  reason  in  limiting  the 
liability  to  cases  where  the  nuisance  is  placed  on  or  near  and  in 
respect  to  his  own  property;  but  where  it  is  erected  by  his 
express  direction,  we  can  perceive  no  reason  for  the  limitation. 
It  is  not  the  structure  itself,  bot  its  character  as  a  nuisance,  that 
causes  the  injury  and  creates  the  liability. 

In  Bush  V.  Steinman,  1  Bos.  &  PuL  404^  the  defendant  had 
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purohased  a  house  hy  the  roadside,  and  contracted  with  a  mr* 
veyor  to  repair  it  for  a  stipulated  sum;  a  carpenter  having  a  con^ 
tract  under  the  surveyor  to  do  the  whole  business  employed  a 
bricklayer  under  him,  who  contracted  for  a  quantity  of  lime 
with  a  lime-burner,  by  whose  servant  the  lime  in  question  was 
placed  in  theroad.  ^e  plaintiff  and  his  wife,  ridingin  achaise* 
were  overturned  and  injured  by  the  heap  of  lime,  and  they 
brought  their  action  against  the  defendant,  and  took  a  verdieik 
with  liberty  to  the  defendant  to  move  for  a  nonsuit  In  the  de- 
cision of  the  motion  Chief  Justice  Eyre  concurred  with  his  asso- 
ciates in  sustaining  the  verdict,  but  at  the  same  time  said:  "  I 
am  ready  to  confess  that  I  find  great  difficully  in  stating  with 
accuracy  the  grounds  on  which  it  is  to  be^upported.  The  rela- 
tion between  master  and  servant,  as  commonly  exemplified  in 
actions  brought  against  the  master,  is  not  sufficient;  and  the  gen- 
eral proposition  that  a  person  shall  be  answerable  for  any  injury 
which  arises  in  canying  into  execution  that  which  he  has  employed 

another  to  do  seems  to  be  too  large  and  loose Where 

a  civil  injury  of  the  kind  now  complained  of  has  been  sustained* 
the  remedy  ought  to  be  obvious,  and  the  person  injured  should 
have  only  to  discover  the  owner  of  the  house  which  was  the  oc- 
casion of  the  mischief,  not  to  be  compelled  to  enter  into  the  con- 
cerns between  that  owner  and  other  persons,  the  inconvenience 
of  which  would  be  more  heavily  felt  than  any  which  can  arise 
from  drcuily  of  action.  Upon  the  whole  case,  therefore,  though 
I  still  feel  difficulty  in  stating  the  precise  principle  on  which  the 
action  is  founded,  I  am  satisfied  with  the  opinion  of  my  broth- 
ers. 

Heath,  J.,  founded  his  opinion  on  the  fact  that  all  the  sub- 
contracting parties  were  in  the  employ  of  the  defendant.  ''  It 
has  been,"  he  said,  **  strongly  urged  that  the  defendant  is  not 
liable,  because  his  liability  can  be  founded  in  nothing  but  the 
mere  relation  of  master  and  servant.  But  no  authority  has  been 
cited  to  support  that  proposition.  Whatever  may  be  the  doc- 
trine of  the  dvil  law,  it  is  perfectiy  dear  that  our  law  carries 
such  liability  much  further."  Brooke,  J.,  placed  his  concur- 
rence VTith  Mr.  Justice  Heath  on  the  ground  that  ''he who  has 
work  going  on  for  his  benefit,  and  on  his  own  premises,  must 
be  answerable  for  the  acts  of  those  he  employs." 

In  Laugher  v.  Painier,  5  Bam.  k  Oress.  679,  the  defendant, 
who  was  owner  of  a  carriage,  hired  a  pair  of  horses  to  draw  it, 
for  a  day,  from  a  stable-keeper,  who  provided  a  driver,  through 
whose  negligent  driving  an  injury  was  done  to  the  horse  of  the 
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plaintiff.  The  oonrt  were  divided  as  to  the  defendant's  liabOily. 
littledale,  J.,  in  giving  his  opinion^  commented  upon  the  caeefl 
of  Bush  V.  Sieinman,  1  Bos.  &  Pul.  404,  and  Sly  v.  Edgdy^  6  Esp. 
6  (in  which  last  case  Lord  ifcUenborough  followed,  at  nisipriuSt 
the  authority  of  Butih  v.  Steinman,  supra),  and  drew  a  distino- 
tion  between  the  liability  of  a  pariy  for  injuries  resulting  from 
the  use  of  hired  property  and  injuries  arising  from  the  use  and 
occupation  of  real  estate.  ''And  the  rule  of  law  may  be/' 
he  said,  ''that  in  all  eases  where  a  man  is  in  possession  of 
fixed  property  he  must  take  care  that  his  property  is  so  used 
ttnd  managed  that  other  persons  are  not  injured,  and  that 
whether  his  property  be  managed  by  his  own  immediate  ser- 
vants, or  contractors,  or  their  servants.  The  injuries  done  upon 
land,  or  buildings,  are  in  the  nature  of  nuisances,  for  which  the 
occupier  ought  to  be  chargeable  when  occasioned  by  any  acts 
of  persons  whom  he  brings  upon  the  premises.  The  use  of  the 
premises  is  confined,  by  the  law,  to  himself,  and  he  should 
take  care  not  to  bring  persons  there  who  do  any  mischief  to 

others But  admitting  these  cases,  the  same  principle 

does  not  apply  to  personal  movable  chattels,  or  to  the  permanent 
use  and  enjoyment  of  land  or  houses The  use  of  per- 
sonal chattels  is  merely  a  temporary  thing,  the  enjoyment  of 
which  is,  in  many  cases,  trusted  to  the  care  and  direction  of  per- 
sons exercising  public  employment,  and  the  mere  possession  of 
that,  when  the  care  and  direction  of  it  is  intrusted  to  such  per- 
sons who  exercise  public  employment,  and  in  virtue  of  that, 
furnish  and  provide  the  means  of  using  it,  is  not  sufficient  to 
render  the  owner  liable."  And  Chief  Justice  Abbott,  in  the  same 
case,  said:  "  Whatever  is  done  for  the  working  of  my  mine,  or 
the  repair  of  my  house,  by  persons  mediately  or  immediately 
employed  by  me,  may  be  considered  as  done  by  me.  I  have 
the  control  and  management  of  all  that  belongs  to  my  land  or 
my  house,  and  it  is  my  fault  if  I  do  not  so  exercise  my  author- 
ity as  to  prevent  Injury  to  another.'' 

In  Quarman  v.  Burnett,  6  Mee.  &  W.  499,  decided  in  1840, 
Boron  Parke,  in  delivering  the  ojunion  of  the  court,  drew  the 
same  distinction;  but  in  Beedie  v.  London  etc.  Baihoay  Com- 
pany, 4  Exch.  254,  decided  in  1840,  the  court  of  exchequer  held 
there  was  no  such  distinction,  except  in  cases  where  the  acts 
complained  of  amount  to  a  nuisance.  In  this  case  the  counsel 
for  the  plaintiff  aigued  that  there  was  a  recognized  distinction 
between  injuries  arising  from  the  careless  or  unskillfal  manager 
inant  of  an  animal,  or  other  personal  chattel,  and  an  injury  re* 
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flnlting  from  the  negligent  management  of  fixed  and  real  prop- 
erty; bat  Baron  Bolfe,  in  deliyering  the  opinion  of  the  court, 
after  alluding  to  the  distinction  noticed  by  Littledale,  J.,  in 
Laugher  y.  Pointer,  5  Bam.  k  Cress.  579,  said:  ''But  on  full 
consideration,  we  have  come  to  the  conclusion  that  there  is  no 
such  distinction,  unless,  perhaps,  in  cases  when  the  act  com- 
plained of  is  such  as  to  amount  to  a  nuisance;  and,  in  &ot,  that, 
according  to  the  modem  decisions,  Bu8h  y.  Steinman  must  be 
taken  not  to  be  the  law,  or  at  all  eyents,  that  it  cannot  be  sup- 
ported on  the  ground  on  which  the  judgment  of  the  court  pro- 
ceeded  It  remains  only  to  be  obseryed  that  in  none  of 

the  modem  cases  has  the  alleged  distinction  between  real  and 
personal  property  been  admitted.  In  MtUigan  y.  Wedge,  Lord 
Denman  expresses  doubt  as  to  the  existence  of  subh  a  distino- 
tion  in  any  case;  and  in  the  more  recent  case  of  AUen  y.  Hay- 
ward,  7  Ad.  &  EL,  N.  S.,  960,  the  judgment  of  the  court 
proceeded  expressly  on  the  ground  that  the  contractor,  in  a  case 
like  the  present,  is  the  only  party  responsible." 

The  doctrine  laid  down  in  this  last  case  appears  to  us  to  be 
founded  in  good  sense,  and  it  follows  from  it  that  the  distinc- 
tion as  to  the  liability  of  a  party,  when  he  engages  a  contractor 
to  erect  structures  on  his  own  premises,  and  when  he  engages 
such  contractor  to  erect  them  on  the  premises  of  another,  doetf 
not  rest  on  any  just  principle.  If  the  enterprise  undertaken  be 
a  lawful  one,  and  be  intrusted  to  competent  and  skillful  archi- 
tects, there  is  no  just  reason  why  liability  should  attach  to  the 
projector  for  injuries  occurring  in  its  progress,  any  more  if  such 
enterprise  be  executed  on  his  own  land  than  if  executed  else- 
where. If  a  man  wishing  to  build  a  house  for  his  own  use  upon 
his  own  premises  lets  it  out  by  contract  to  an  architect,  who  is 
to  proyide  all  materials,  and  deliyer  it  completed,  upon  no  just 
principle  should  bis  liability  be  greater  than  if  he  undertook 
the  building  of  a  similar  house  upon  his  neighbor's  property, 
and  let  it  out  by  contract  in  the  same  way.  If  the  structure 
amount  to  a  nuisance — if  the  injury  complained  of  arises,  not 
from  its  negligent  or  unskillful  construction,  but  from  the  fact 
that  it  is  constructed  at  all — then  liability  would  attach  whether 
the  erection  be  made  under  bis  own  superyision  and  control,  or 
let  out  by  contract  to  others.  To  illustrate  this  position:  if  the 
owner  of  land  erect  a  dam,  or  permit  a  dam  to  be  erected,  across 
a  stream  running  through  his  property,  by  which  his  neighbor's 
land  is  flooded,  he  is  liable  for  damages,  for  the  injury  results, 
not  from  the  manner  in  which  the  dam  is  erected,  but  from 
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the  fact  that  it  is  erected  at  all.  He  has  used  or  i>ennitted  hia 
property  to  be  used  to  the  iDJury  of  others,  and  must  be  re- 
sponsilde.  But  if  no  injury  follows  from  the  dam  itself « and  its 
construction  is  let  out  by  contract,  there  is  no  reason  why  the 
owner  should  be  responsible  for  injuries  arising  from  the  negli- 
gence or  unskillfulness  of  the  contractors  during  the  progress 
of  the  work,  from  the  fact  that  it  is  a  structure  upon  his  own 
land,  if  such  liability  would  not  attach  to  him  if  the  structure 
were  on  the  land  of  another. 

We  haye  examined  the  authorities  in  the  Massachusetts  re- 
ports, cited  by  the  learned  counsel  of  plaintiff  in  his  very  able 
brief,  and  also  the  case  of  Bailey  v.  Mayor  etc.  of  New  York, 
8  Hill  (N.  T.),  531  [38  Am.  Dec.  669];  S.  0.,  2  Denio,  433.  The 
Massachusetts  cases  follow  the  older  English  decisions,  and  in 
LoweU  y.  Boston  etc.  R.  R.  Co.,  33  Pick.  24  [34  Am.  Dec.  33], 
the  court  cite  Bush  y.  Sleinman,  1  Bos.  &  Pul.  404,  with  appro* 
bation,  and  say:  '*  This  decision  is  fully  supported  by  the  au- 
thorities cited  and  well-established  principles."  The  question 
inyolyed  in  the  case  at  bar  does  not  appear  to  haye  been  dis- 
cussed in  Massachusetts  in  the  light  of  recent  English  decisions. 

In  the  case  of  Bailey  y.  Mayor  etc.  of  New  York,  supra,  the 
corporation  of  New  York  was  held  responsible  for  injuries  oc- 
casioned by  the  negligent  and  unskillful  construction  of  a  dam 
on  the  Croton  riyer,  which  was  a  part  of  the  works  built  for 
supplying  the  city  with  pure  water.  In  that  case  it  would  ap- 
pear that  the  dam  hod  been  completed  and  accepted  by  the  cor- 
poration. By  its  acceptance  and  subsequent  use  the  corporation 
assumed  the  responsihilily  of  the  work,  and  yirtually  guaranteed 
its  strength  and  capabHily  to  protect  against  injuries.  To  third 
parties  it  then  became  liable,  and  although  the  chancellor  in  his 
opinion  does  not  mention  in  terms  the  acceptance  of  the  dam, 
yet  this  fact  must  haye  had  a  controlling  influence  on  his  judg- 
ment, for  he  places  the  liability  of  the  city  expressly  on  the 
ground  that  the  dam  was  the  property  of  the  corporation,  and 
that  the  corporation  was  bound  to  see  that  it  was  not  used  by 
any  oner  so  as  to  become  noxious  to  the  occupiers  of  property  on 
the  riyer  below;  and  concluded  by  saying:  ^'And  upon  that 
ground,  though,  I  confess,  wfth  some  hesitation,  I  shall  assent  to 
the  affirmance  of  the  judgment  of  the  court  below."  In  Blahe 
y.  Ferris,  5  N.  Y.  48  [56  Am.  Dec.  304],  already  cited,  which 
was  nearly  six  years  after  the  case  of  Bailey  y.  Mayor  etc.  ofNet§ 
York,  supra,  the  court,  in  reference  to  Bush  y.  Sievnman,  supra, 
obseryes  that  it  was  followed  by  Lord  Ellenborough  at  nisipriuSt 
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in  the  case  of  Sly  v.  Edgley,  6  Esp.  6,  but  was  believed  never  ta 
have  received  the  sanction  of  an  English  court.  In  Laugher  v. 
Pointer,  5  Bam.  &  Cress.  579,  its  authority  in  reference  to  the 
case  before  the  court  was  denied,  and  the  correctness  of  the 
principle  on  which  it  was  founded  doubted,  by  Littledale,  J.; 
and  in  Quarman  v.  Burnett,  6  Mee.  &  W.  499,  and  Bapean  v. 
OiMU^  9  Id.  710,  it  was  held  inapplicable  to  those  cases;  and 
in  Beedie  v.  North  Western  BaUway  Company,  4  Exch.  264,  it 
was  held  not  to  be  law,  or  at  all  events  that  it  could  not  be 
supported  on  the  ground  in  which  the  judgment  proceeded, 
and  the  court  concludes  its  opinion  by  stating  that  iqpon 
examination  it  appeared  that  the  main  proposition  of  that  case 
was  not  law  in  England  or  in  New  York.  The  recent  decisione 
of  England  and  of  New  York  appeared  to  us  to  be  sustained  by 
aound  reasoning,  and  to  place  the  liabilities  of  parties  upon  just 
principles,  and  we  only  advance  one  step  further  in  the  same 
direction,  following  the  same  reasoning,  in  holding  as  we  do,  that 
the  liability  of  Laird  &  Ohambers  is  not  a£Eected  by  the  ques- 
tion whether  they  were  the  owners  or  not  of  the  land  where  the 
dam  in  question  was  located. 

For  injuries  occurring  in  the  progress  of  the  work  before  ite 
completion  and  acceptance,  the  contractors  alone  were  responsi- 
ble to  third  parties,  the  defective  construction  which  caused  the 
injury  not  being  inherent  in  the  original  plan  contracted  for. 
If  the  mode  and  manner  which  constituted  the  defect  by  which, 
the  injuries  complained  of  were  occasioned  had  been  inherent 
in  the  plan,  and  this  plan  had  been  devised  by  Laird  &  Cham- 
bers, which  the  contractors  were  simply  engaged  to  cany  out, 
then  liability  would  attach  to  Laird  &  Chambers  for  injuriee 
occurring  in  its  progress  as  well  as  afterwards.  But  this  is  not 
pretended.  If  the  injuries  complained  of  had  been  occasioned 
after  the  completion  of  the  dam  by  the  contractors,  and  its  ac- 
ceptance by  Laird  &  Chambers,  tiiere  can  be  no  doubt  of  the 
liability  of  the  latter.  Parties  for  whom  work  contracted  for 
must  be  undertaken  must  see  to  it  before  acceptance  that  the 
work,  as  to  strength  and  durability,  and  all  other  paiticulam 
necessary  to  the  safety  of  the  property  and  persons  of  third 
parties,  is  subjected  to  proi>er  tests,  and  that  it  is  sufficient. 
By  acceptance  and  subsequent  use,  the  owners  assume  to  the 
world  the  responsibility  of  its  sufficiency,  and  to  third  partiee 
the  liability  of  the  contractors  has  ceased  and  their  own  com- 
menced. In  the  present  case  the  damages  are  in  fact  claimed 
for  the  negligence  and  unskillfnlness  of  the  work  of  the  con- 
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toMtofB  beforo  tts  oompletion  and  aooeptanoe,  and  it  is  Bought 
to  fasten  a  liabilily  for  sacli  damages  upon  Laird  &  Ohambers, 
from  the  &ct  that  it  ^nis  in  their  mind  that  the  undertaking 
originated,  and  it  was  their  volition  which  set  that  undei  taking 
into  execution.  If  these  reasons  are  sufficient  to  charge  them, 
then,  upon  the  same  principle,  no  enterprise  requiring  for  its  ex- 
ecution the  skill,  learning,  and  knowledge  of  professional  men 
could  be  undertaken  without  risks  on  the  part  of  the  original 
projectors  which  no  prudent  man  would  take. 

It  follows  that,  as  the  case  stands  before  this  court  upon  the 
record,  the  liability  of  Laird  &  Ohambers  must  depend  upon 
the  character  of  the  relation  between  them  and  Moore  &  Foss, 
and  the  refusal  of  the  instructions  based  upon  that  relation  was 
enor,  for  which  a  new  trial  must  be  had. 

Judgment  rerersed,  and  cause  remanded. 

Tebbt,  0.  J.,  concurred.     


BuPOKBXAT  Smnoaoa  Apflus  oinr  wbxrs  BiLAnoir  of  Mastkb  Ann 
gsBTAirr  on  Funoipal  and  Aosrt  Bzibxb:  Blahe  ▼.  Ferri$,  65  Am.  Deo.  904^ 
and  note.  Where  the  employer  of  •  contractor  retaxne  no  power  of  selection  or 
direction  with  reapect  to  the  worii,  the  principle  of  reapotuUat  superior  does 
not  apply  to  him:  Du  PraU  ▼.  Liek^  88  Gal.  602;  (THaU  v.  Bacrtmenio,  48 
Id.  214,  citing  the  principal  caae.  In  order  to  hold  the  maater  reaponaiUa 
for  the  act  or  omiasion  of  the  servant,  it  mnat  appear  that  the  act  or  omiaaioa 
was,  in  contemplation  of  law,  the  act  or  omiaaion  of  the  maater:  Baker  ▼• 
Kkueif,  38  Id.  634,  citing  the  prindpal  oaaa. 

LlABIUTT   OF    EmPLOTBR    FOB    AOIB    OB    NSOUOINCS    OF    OoVTRAOTOas 

HUBard  ▼.  Siehardmmt  63  Am.  Deo.  743,  note  757,  dting  prior  caaea;  Leiher 
T.  Wabaah  Kau,  Co,,  56  Id.  494,  note  496.  A  railroad  company  ia  not  liabU 
lor  an  injory  anatained  while  ita  road  ia  being  boilt  and  operated  by  oon* 
tractora  who  own  the  cara  and  engine  by  which  the  injury  ia  committed,  and 
of  which  the  company  had  at  the  time  no  control:  Meyer  v.  Midland  Paeyie 
B,  B.  Oo,,2  Neb.  342;  citing  the  principal  caae.  The  principal  oaae  ia  alao 
cited  on  liability  of  owner  who  employe  a  akiUfnl  contractor:  SiephenU  ▼• 
^hMam  40  HI.  436. 

Ajtib  Aogsftakcs  of  Wobx  Dons  bt  Cobtbaoiob,  Owiteb  n  Liablb 
FOB  en  DxFBOTS.  OwneTB,  by  accepting  a  atmctore  and  allowing  it  to  remain 
in  ita  then  condition,  aaaome  the  reeponaibility  for  ita  aoffidency  aa  to  tliiid 
penona,  and  aa  to  the  latter  the  oontractor'a  liability  ceaaea:  Fa^foff  y.  Seake^ 
29  GaL  249,  dting  the  principal  caae.  The  owner  of  land  who  contracta  with 
a  firm  of  maaona  who  agree  to  build  a  party- wall,  furnishing  aU  the  materiala 
and  labor,  ia  liable  to  the  adjoining  owner,  after  the  completion  and  accept* 
anoo  of  the  wall,  for  an  injury,  cauaed  by  the  fall  of  the  wall  reaulting  from 
ita  defectiTe  oonatmotion,  whether  thia  ia  due  to  hia  own  negligence  or  to 
that  of  the  maaona:  Oorhaim  ▼.  Oroee,  125  Maaa.  240,  dting  the  prindpal 


Act  Dovb  bt  Cobtbactob  Which  is  Unlawiul  ob  Kwcbmabilt  Wobsi 
IirjUBT,  the  owner  ia  liable  for:  Kote  to  Stone  ▼.  Ohnhwe  B»  B»  Oorp.^  51 
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Am.  Deo.  202-204.  Where  the  act  which  is  to  be  performed  by  contracton 
mnat  neoeeaarily  reenlt  in  a  nalsance  unless  it  be  prerented  by  proper  precan- 
tlonary  measures,  the  owner  is  bound  to  exercise  such  measures:  BMnmm  t, 
WM,  11  Bush.  480,  dting  the  principal  case. 


WmTNET  V.  Stabk. 

(8  Oauvobixa,  614.] 

AUi  PAB3IB8  ZK  IhTEBBST  AS  PLAINTIFFS  SHOULD  BB  JOIHIIK 
NOV-JOINDBB  OF  PLAINTIFFS  IS  TO  BB  TaKBN  AdYAMTAOB  OF  IN  Two  WaTB 

when  the  defect  does  not  appear  upon  the  face  of  the  complaint;  namely^ 
by  answer  or  by  apportionment  of  the  damages  at  the  trial. 

Whbbb  Pabt  Ownbb  Subs  Ex  Dblioto,  and  Objbotion  of  Non-joindbb  ov 
Co-OWNBB  is  not  made  by  plea  in  abatement,  a  motion  for  nonsuit  is  prop> 
erly  refused,  since  the  damages  may  be  apportioned  and  the  other  pari 
owner  may  afterwards  sue  alone. 

Sale  of  Pbbsonal  Pbopebtt,  to  bb  Valid  against  Crbditobs,  must  be  ao- 
oompanied  by  an  actual  and  continued  change  of  possession. 

Tboveb  against  Stark,  the  sheriff,  and  Haile,  the  execution 
creditor,  to  recover  the  value  of  two  buggies  seisEed  and  sold 
under  execution  in  favor  of  Haile,  as  the  property  of  one 
Cage.  Gage  bad  before  the  sale  sold  his  interest  in  the  property 
to  the  plaintiff.  His  interest,  however,  was  only  a  half-interest, 
the  other  half-interest  belonging  to  one  Hazekig.  The  defend- 
ants moved  for  a  nonsuit,  on  account  of  the  non-joinder  of  Ha- 
lebig.  The  motion  was  denied,  and  defendants  excepted.  It 
also  appeared  that  the  plaintiff  after  his  purchase  neglected  to 
remove  the  buggies  from  Gage's  stable  until  they  were  attached 
as  Gage's  property.  Judgment  for  plaintiff,  and  appeal  by  de- 
fendant from  order  denying  motion  for  new  trial. 

J.  H,  McKune,  for  the  appellants. 

J,  W.  SmUhf  for  the  respondent. 

By  Gourt,  Bubnitt,  J.  This  was  an  action  of  trover.  The 
property  was  levied  upon  and  sold  by  the  defendant  Stork,  as 
sheriff,  against  E.  H.  Gage.  The  plaintiff  had  judgment  in  the 
court  below,  and  the  defendants  appealed.    - 

The  first  error  assigned  by  the  learned  counsel  of  defendants 
is  that  the  court  erred  in  refusing  the  motion  of  defendants  for  a 
n  onsuit.  It  appeared  clearly  from  the  evidence  of  the  plaintiff  that 
he  was  only  a  part  owner  of  the  property — one  Hazelrig  having 
an  equal  interest  with  him.  All  the  parties  in  interest  as  plain- 
tiff should  be  joined:  Practice  Act,  sees.  12, 14;  1  Ch.  PI.  65. 
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But  there  are  only  two  ways  of  taking  advantage  of  the  non- 
joinder when  the  defect  does  not  appear  upon  the  face  of  the 
•complaint;  and  that  is  either  by  answer  or  apportionment  of  the 
damages  at  the  trial :  Practice  Act,  sees.  40, 45;  1  Gh.  PL  66;  WeelcB 
T.  GHbbs,  9  Mass.  74;  Bich  v.  FenfiOd,  1  Wend.  380.  In  equity, 
the  objection  should  be  taken  by  answer  or  demurrer:  MUchell  ? . 
Lenox,  2  Paige,  280.  When  a  part  owner  brings  an  action  in 
form  ex  delicto,  and  the  objection  is  not  made  by  plea  in  abate- 
ment, the  other  part  owner  may  afterwards  sue  alone:  1  Oh.  PL 
^.  In  this  case  the  objection  was  not  made  by  answer.  The 
nonsuit  was  therefore  properly  refused. 

The  next  point  made  by  the  appellants  is  that  the  court  should 
have  granted  them  a  new  trial,  as  the  verdict  of  the  jury  was 
against  the  evidence. 

There  was  some  conflict  of  evidence  in  reference  to  some  facts; 
but  there  was  no  conflict  in  reference  to  the  fact  that  the  prop- 
erty was  found  in  the  possession  of  Gage  at  the  time  the  levy 
was  made.  It  appeared  that  Gage  had  sold  and  delivered  the 
properly  to  plaintiff;  but  that  plaintiff  had  the  property  at 
the  stable  of  Gage,  with  other  properly  claimed  by  plaintiff!. 
There  was  not  such  a  continual  change  of  possession  as  to  make 
the  title  pass  as  against  creditors:  Vance  v.  BoynUm,  8  Gal.  654. 

Judgment  reversed,  new  trial  granted,  and  cause  remanded. 

TiBBT,  0.  J.,  concurred.     

Dkuvzrt  ov  Goods  to  Validatk  Salb  as  aoaikbt  CaxDntiis  ukdsb 
Btatutb  of  Fbaitds:  Chenerff  ▼.  Palmer,  65  Am.  Deo.  493,  and  priur  cum 
cited  in  the  note  495. 

NoK^oinDXB  ovPabxibs,  howTaxxk  ADVAKTAas  ov:  ZoMakie  ▼.  Smith, 
64  Am.  Dec.  651,  and  note  561;  Beard  ▼.  iTnotf,  63  Id.  125,  note  128.  When 
only  part  of  the  joint  owners  of  property  sae  in  an  action  of  tort,  and  the  non- 
Joinder  ia  not  taken  advantage  of,  the  owners  suing  may  recover  their  propor- 
tion of  the  damages  sustained  by  all,  leaving  the  other  joint  owner  to  sue  and 
recover  afterwards  his  proportion  of  the  whole  damages:  Joknaon  v.  J^tdbortl 
son.  68  U.  360. 


OASES 


SUPREME  COUET  OF  ERBOBS 


or 
OONNEOTIOUT. 


Fabkbb^  abd  GinzBNs'  Ba2IK  V,  Paxbb. 

[90  OonaoBOiiT,  444.) 
BOA  OF  EZOHANGI 18  EVXDXNCB  AOAIH8T  AoOEFrOB  IV  FaVQR  OV  iBBOBOi^ 

under  the  oommon  ooant  for  money  had  and  reoeiTed. 

Konoi  OF  Fact  to  Agemt  is  Nonoi  to  Punoipal,  if  the  agent  ham 
knowledge  of  it  while  he  ia  acting  for  the  principal  in  the  ooniae  of  tli* 
transaction  which  ia  in  question;  and  this  general  mla  is  applioalilb 
equally  to  corporations  and  natnral  persons. 

Bank  has  Kotiob  when  knowledge  of  a  inaterial  &ot  is  imparted  by  one  d 
ita  directors  to  the  board  of  directors  at  one  of  thdr  rsgolar  meetingB. 

Kosicni  TO  BiTHXB  OF  DmiOTOBSy  wluleengaged  in  the  bosinass  of  the  bank 
ia  notioe  to  the  bank. 

KoiTGi  TO  DiBBOTOR,  OB  Knowlbdos  Dxrivxd  bt  Hik,  whilenot  eogagad 
officially  in  the  business  of  the  bank,  cannot  operate  to  the  prejudice  of 
the  Utter. 

KirowuDOB  OF  DnuBOXOB  n  not  Kotiob  to  Bahb,  where  he  haanoanthor- 
ity  to  act  for  it,  and  where  the  director  of  the  bank  waa  aware  of  the 
object  for  which  certain  bills  of  exchange  were  delivered  to  one  applying 
to  the  bank  to  have  them  discounted,  but  who  was  not  present  at  tbo 
directors'  meeting  when  such  bills  were  discounted,  and  did  not  oommn- 
nicate  his  knowledge  to  any  other  director  or  officer  of  the  bank. 

AsBUMPSiT  brought  by  plaintiffs  as  indorsees,  against  defend- 
ant as  acceptor,  of  three  bills  of  exchange  drawn  on  him  bj 
Nathaniel  Greene,  agent  of  defendant,  and  indorsed  by  John 
F.  Greene.  The  declaration  contained  a  general  count  for 
money  bad  and  receiyed.  From  plaintiffs'  eridence,  it  appeared 
that  prior  to  the  transfer  to  them  of  the  bills  in  snit,  three  other 
bills  of  aboat  the  same  amount,  of  the  same  general  form,  and 
drawn  and  accepted  by  the  same  parties  and  payable  to  the 
order  of  John  F.  Greene,  had  been  indorsed  by  said  John  F. 
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and  trumferred  to  the  plaintiffs,  before  their  matoriiy)  as  seca- 
rily  for  a  ''  call  loan  "  of  eight  thousand  seven  hundred  dollars, 
made  to  him  by  the  plaintifffl.  Said  John  F.  stated  to  plaintifBi 
that  said  bills  bad  been  made  and  accepted  for  wool  sold,  and 
were  good,  etc.  Said  John  F.  was  soon  afterwards  called  upon 
to  pay  these  bills,  when  he  sated  that  the  wool  had  been  sold 
upon  six  months'  credit,  that  said  bills  were  drawn  for  a  shorter 
time  to  enable  him  to  negotiate  them  at  the  bank;  and  that  in  order 
to  carry  ooi  said  agreement  for  a  credit  of  six  months,  he  had 
taken  a  new  set  of  bills,  the  ones  in  snit,  which  he  requested 
plaintiffs  to  discount  for  him,  pay  off  the  first  bills,  and  tnm 
the  snzplns  over  to  him.  Said  John  F.  also  declared  these  bills 
good,  and  the  bank  performed  the  transaction,  giving  up  to  him 
the  bills  first  mentioned.  The  bank  received  the  bills  in  good 
faith,  had  no  knowledge  that  any  of  them  had  been  drawn,  ac* 
cepted,  or  deUvered  to  said  John  F.  for  any  specific  purpose,  or 
that  he  had  not  a  good  right  to  dispose  of  them  and  their  pro* 
oeeds  at  his  pleasure.  It  api>eared  from  the  evidence  of  defend- 
ant that  N.  Qreene,  who  drew  the  bills  in  suit,  was  his  agent 
for  the  transaction  of  the  business  connected  with  certain  mills 
owned  by  him,  and  before  the  bills  in  suit  were  drawn,  had  been 
accustomed  as  such  agent  to  draw  upon  him  bills  of  exchange 
for  wool  purchased  for  the  use  of  said  mills,  which  he  had  been 
accustomed  to  accept;  that  before  the  drawing  of  the  bills 
claimed  to  have  been  taken  as  security  for  said  loan  another 
set  of  three  bills,  amounting  to  about  ten  thousand  dollars,  had 
V)6en  drawn  by  said  N.  Greene,  as  agent,  upon  the  defendant,  and 
by  him  accepted  for  the  accommodation  of  said  John  F.  Greene 
and  had  been  used  by  him  for  his  own  benefit;  that  said  bills, 
the  ten-thousand-dollar  set,  were  drawn,  accepted,  and  delivered 
to  said  John  F.  for  the  sole  purpose  of  renewing  and  taking  up 
said  first  set  of  bills,  those  given  as  security  for  the  loan,  and 
upon  his  agreement  that  they  should  be  appropriated  to  that 
purpose  only;  that  the  bills  in.  suit  were  in  like  manner  drawn  and 
accepted  for  the  sole  purpose  of  taking  up  the  second  set,  those 
for  ten  thousand  dollars,  which  John  F.  had  represented  to 
defendant  as  being  then  held  by  one  Howes,  and  were  delivered 
to  him  upon  his  agreement  to  appropriate  them  to  that  use  and 
no  other,  the  defendant  then  supposing  that  said  first  set,  those 
given  as  security  for  the  loan,  had  been  taken  up  and  canceled; 
that  neither  the  drawer  nor  acceptor  of  said  bills  received  any 
oonfdderation  for  drawing  or  accepting  them,  but  did  it  solely 
lor  the  aooonunodation  of  said  John  F. ;  and  that  he.  in  violation 
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of  his  agreement,  had  fraudulently  used  said  second  and  third 
«6t8  of  bills  for  his  own  benefit,  leaving  said  first-mentioned  set 
outstanding  and  unprovided  for;  and  that  said  John  F. ,  when 
«aid  bills  were  drawn,  knew  that  said  N.  Greene  acted  as  the  agent 
of  the  defendant  in  drawing  them,  and  that  said  John  F.  was, 
during  all  that  time,  and  until  after  said  last-mentioned  set 
were  discounted,  an  acting  director  of  said  bank.  Defendant 
claimed  that  notice  to  said  John  F.,  he  being  a  director  of  the 
bank,  was  notice  to  the  bank  itself.  The  other  facts  are  stated 
in  the  opinion.  Verdict  for  plaintiffs.  Defendant  moved  for  a 
new  trial  for  a  misdirection,  and  for  error  in  the  admission  of 
evidence  objected  to,  viz.,  the  introduction  of  the  bills. 

DuUon  and  Warner,  in  support  of  the  motion. 
Hdwley  and  Beardaley,  conlra. 

By  Court,  Stobbs,  C.  J.  It  is  unnecessary  to  examine  the 
point  made  by  the  defendant  on  the  trial,  that  the  bills  of  ex- 
change offered  in  evidence  by  the  plaintiffs  were  variant  from 
those  described  in  the  special  counts  of  the  declaration,  because 
we  are  of  the  opinion  that  the  plaintiffs  were  entitled  to  recover, 
on  the  facts  claimed  to  have  been  proved,  under  the  general 
<$onnt,  which  embraced  a  claim  for  money  had  and  received. 
Whatever  may  have  been  the  decisions  on  this  point  elsewhere^ 
(and  there  is  much  confusion  in  the  cases  on  the  subject),  we 
consider  it  to  be  settled  in  this  state  by  the  case  of  Eagle  Bank 
V.  Smilh,  5  Conn.  71  [13  Am.  Dec.  37]. 

As  it  is  conceded  that  if  the  bills  in  question  in  this  suit  were 
drawn,  accepted,  and  delivered  to  John  F.  Greene  for  the  pur- 
pose claimed  by  the  defendant  and  were  fraudulently  appro- 
priated by  said  Greene  to  a  different  purpose,  the  plaintiffs,  if 
they  had  notice  of  such  misappropriation  when  they  discounted 
them,  were  not  entitled  to  recover,  the  remaining  question  on 
this  motion  is  whether  the  plaintiffs  are  chargeable  with  such 
notice.  The  defendant  claimed  jx>  have  proved,  and  it  must 
therefore  be  taken  to  be  true,  that  Greene  was  an  acting  director 
of  the  plaintifiGs'  bank  when  these  bills  were  discounted  by  the 
plaintiffs,  and  for  a  period  previously  extending  back  to  the 
time  when  the  paper  was  received  by  the  plaintiffs,  out  of  which 
those  bills  originated.  No  evidence  was  offered  to  prove  that 
Greene  was  present  at  the  meeting  of  the  directors  of  the  bank, 
when  any  of  the  notes  in  question,  or  of  those  out  of  which  they 
originated,  were  received  or  discounted  by  the  plaintiffs;  and  it 
must  therefore  be  taken  that  he  was  not  present  at  any  of  those 
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meetings,  since,  if  it  were  otherwise,  it  was  a  fact  for  the  defend- 
ant to  show.  Nor  was  there  any  evidence  offered  to  prove  thai 
Greene  ever  communicated  to  any  other  director,  or  to  any 
officer  or  agent  of  the  bank,  any  knowledge  of  the  purpose  for 
which  any  of  the  said  bills  had  been  drawn  or  accepted  or  de- 
livered to  him,  or  any  notice  that  they  were  made  or  delivered  to 
kim  for  any  specific  purpose  whatever;  and  it  must  therefore  be- 
also  assumed  that  he  never  made  any  such  communication,  aa 
there  is  not  any  presumption  that  he  would  do  so,  unless  it  waa 
while  the  directors  or  officers  of  the  bank  were  officially  engaged 
in  its  business,  and  he  was  not  present  when  any  business  in 
relation  to  t&e  bills  in  question  was  transacted  by  the  plaintiffs. 

Under  these  circumstances,  we  are  clearly  of  ttie  opinion  that 
the  knowledge  of  Greene  in  regard  to  the  object  and  appropria- 
tion of  the  bills  in  question  is  not  to  be  considered  as  the 
knowledge  of,  or  as  notice  to,  the  plaintiffs.  The  general  rule^ 
on  this  subject  is  that  notice  of  a  fact  to  an  agent  is  notice  ta 
the  principal,  if  the  agent  has  knowledge  of  it  while  he  is  act- 
ing for  the  principal  in  the  course  of  the  transaction  which  i» 
in  question.  And  this  rule  is  applicable  equally  to  corpora- 
tions and  natural  persons.  Hence,  knowledge  of  a  material 
fact  imparted  by  a  director  of  a  bank  to  the  board  of  directora^ 
at  a  regular  meeting  of  them  is  obviously  notice  to  the  bank. 
It  has  also  been  decided  in  some  cases  that  notice  to  either  of 
the  directors,  while  engaged  in  the  business  of  the  bank,  is- 
notice  to  the  bank.  Whether,  however,  the  knowledge  of  a 
director,  who  is  present  at  a  meeting  of  the  board  of  directora^ 
when  paper  is  discounted  on  his  application  and  for  his  benefit, 
is,  under  the  rule  which  has  been  stated,  to  be  imputed  to  the 
bank,  is  a  question  on  which  there  is  a  diversity  of  opinion,  but 
one  which  it  is  unnecessaiy  here  to  determine.  Whether  such 
knowledge  should  be  treated  as  notice  to  the  bank  in  that  case- 
would  probably  depend  on  the  question  whether  the  director 
should  be  deemed  to  have  been  acting  as  a  director  and  in  be- 
half of  the  bank  when  the  transaction  took  place.  And  it  is 
upon  that  point  only  that  the  difference  of  opiuion  which  has 
been  alluded  to  arose. 

In  all  of  the  cases  where  the  question  was  whether  the  princi- 
pal was  to  be  affected  by  the  knowledge  of  his  agent,  the  latter 
possessed  such  knowledge  while  he  was  acting  for  the  former. 
There  is  none  in  which  it  has  been  held,  or  indeed  claimed, 
that  such  knowledge  would  have  that  effect  while  he  was  not 
BO  engaged;  nor  can  we  conceive  any  good  reason  for  the  adop^ 
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Hon  of  such  a  principle.  In  Bank  of  the  United  States  y.  Davis^ 
2  Hill  (N.  Y.),  461,  where  it  was  claimed  that  the  director  waa 
not  acting  as  such  in  behalf  of  the  bank  while  he  had  the 
knowledge  by  which  it  was  sought  to  be  aflEected,  Chief  Jus- 
tice Nelson,  in  giving  the  opinion  of  the  court,  admits  that  if 
that  was  the  fact,  sach  knowledge  would  not  operate  as  notice 
to  the  bank;  and  for  this  he  gives  a  most  sensible  and  satisfao- 
toiy  reason.  He  says:  ''I  agree  that  notice  to  a  director,  or 
knowledge  derived  by  him,  while  not  engaged  officially  in  the 
business  of  the  bank,  cannot  and  should  not  operate  to  the 
prejudice  of  the  latter.  This  is  clear  from  the  ground  and  rea- 
son upon  which  the  doctrine  of  notice  to  the  principal  through 
the  agent  rests.  The  principal  is  chargeable  with  this  knowl- 
edge for  the  reason  that  the  agent  is  substituted  in  his  place, 
and  represents  him  in  the  particular  transaction;  and  as  this 
relation,  strictly  speaking,  exists  only  while  the  agent  is  acting 
in  the  business  thus  delegated  to  him,  it  is  proper  to  limit  it  to 
such  occasions."  This,  in  our  opinion,  is  a  correct  principle, 
and  lias  been  often  recognized:  See  Angell  &  Amea  on  Corp., 
sees.  806-307;  Story  on  Agency,  sec.  140,  and  notes;  North 
River  Batik  v.  Aymar,  3  Hill  (N.  Y.),  262;  Louisiana  State  Bank 
V.  Senecalf  13  "La.  626;  JSousatonio  and  Lee  Bank  v.  Martin^  1 
Met.  294;  Fulton  Bank  v.  New  York  etc.  Canal  Co.,  4  Paige,  127. 

Although  it  is  obvious;  it  should  perhaps  be  remarked  that 
the  question  involved  in  this  case  is  only  how  far  a  corporation 
is  affected  by  the  knowledge  of  one  of  its  directors,  when  he  has 
no  authority  to  act  for  it,  excepting  what  is  derived  from  the 
mere  fact  of  his  being  such  a  director,  and  does  not  apply  to 
one  where  some  special  authority  is  conferred  on  a  director 
other  than  what  he  would  have  by  virtue  of  his  being  such,  in 
which  case  his  knowledge,  while  actiug  under  such  special  au- 
thority, would  affect  his  principal  to  the  same  extent  as  that  of 
any  other  agent  acting  in  the  business  in  which  he  ia  employed* 
Here  there  was  no  claim  of  any  such  special  agency. 

On  the  ground,  therefore,  that  Gkeene  was  not  present  at  the 
meeting  of  the  directors  when  the  bills  here  in  question  were 
discounted,  and  never  communicated  to  any  of  the  directors  or 
officers  of  the  bank  any  knowledge  in  regard  to  them,  we  are  of 
the  opinion  that  a  new  trial  ought  not  to  be  granted,  and  so 
advise  the  sui>erior  court. 

In  this  opinion  the  other  judges,  Himicah  and  Ellswobth, 
eoncurred. 

New  trial  not  advised. 
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NonoB  TO  Aaxn  n  Votum  10  Puboipal»  wmbts  Wtkmt  t.  Pmdni\ 
«1  Am.  Dm.  731. 

Komn  TO  OmaiB  or  Aom  ov  CkysroRAnov  Airaon  CaBr<nuTiov» 

WHBv:  .AoMb  ^  PttftfriiryA  ▼.  VThUekead^  36  Am.  Deo.  186^  and  oxhMUtiv* 

oote  thereto  18^200,  embodying  a  ditooMum  of  ▼arioua  pointi  In  the  tijU^ 

boa,  wpra.    See  alao  WU»on  t.  MeCvthught  62  Id.  347,  and  caaea  laf erred  to 

'in  notea  to  aame  352. 

GiTATioira  Of  Pbhtoifal  CUflk— It  ladtedin  Jbrrel/'biiiMlyyT.  Iku%  260onn. 
382,  aadreoognlaadaa  goyerning  the  Utter  oaae.  In  Perry  t.  8imp$om  WcUr* 
prw/J(^.  Co.,  87  Id.  680,  it  waa  cited  to  ahow  that  the  knowledge  of  the  aeora- 
taryof  a  corporation,  pertaining  to  boainem  within  the  loope  of  Ida  authority,  la 
knowledge  of  the  corporation  itaelf.  In  PUM  v.  Birmingham  Axle  Co.,  41  Id. 
264^  the  wordaof  Storra,  0.  J.,  in  the  principal  caae,  leUtiTe  to  the  general  mlc 
tiiat  notiee  of  a  fact  to  an  agent  ia  notice  to  the  principal,  were  quoted,  together 
with  hia  worda  ol  qualification  and  of  comment  upon  the  caaea  where  tUa 
qoeation  aroee.  In  NtwHa^m  eU.JLB.Oo.  y.  Town  qf  Chatham^  42  Id.  480^ 
it  waa  dted  to  ahow  that  the  knowledge  of  the  treaanier  and  managing  bnai* 
naaa  diieotcr  of  a  railroad  company,  not  preaent  at  a  meeting  of  the  directon 
othcrwiae  than  In  hia  private  indiTidnal  capacity,  and  where  he  received  and 
retained  the  information  in  anch  capacity,  la  not  to  be  conaidered  aa  notioe  to 
the  oorpoimtion,  and  that  the  corpcfation  ahoold  not  be  afieotad  by  aooh 
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£36  CknononoDT,  4T7.] 

HVTOAL  CawWfiTiATioir  ov  OoMTRAOT  OF  Salb,  the  vendor  taking  back  the 
anl^^ci-matter,  and  yendee  taking  back  notea  given  in  oanaideratioB, 
wiU,  aa  between  the  partiea,  aa  effectoally  reveat  the  title  in  the  yendor 
aa  would  the  moat  formal  conveyanoe;  and  the  reaomption  of  poaiearion 
by  the  Tendor  makea  hia  title  good  againat  creditori  and  bonnJUe  por* 


Enwm  ov  Rbvbbi'id  Tztlb  to  Pxbsonal  Piu>vibiit  ab  to  ViirDia.^ 
Where,  by  mntoal  annulment  of  contract  of  lale,  the  aeUer  haa  become 
vareated  with  title  to  property  aold,  aa  a  horae,  for  inatanoe,  by  taking  it 
back  and  returning  the  conaideration,  it  ia  aa  competent  for  him  to  con- 
tnot  with  the  vendee  for  the  letting  of  the  hone,  aa  with  any  other  per- 
aon,  and  the  vendee'a  powoaaion  onder  auch  letting  ia  not  fraudulent  aa 
to  the  poaaceaion  of  the  vendor. 

AaaBanitNT  pob  Fdtttbb  Sals. — Where  vendor  and  vendee  have  mutually 
agreed  to  reeoind  a  oontraot  of  aale,  and  the  vendor  takea  the  property 
back  and  retuma  the  conaideration,  but  a  new  arrangement  is  made 
wh&nhy  there  la  an  executory  agreement  to  aell  to  the  aame  vendee,  the 
new  arrangement,  regarded  independently  of  the  previous  transaotiona, 
la  not  to  be  conaidered  in  legal  efieot  a  sale  and  mortgage  back,  so  as  to 
make  the  Tcndee's  poasflasion  fraudulent^  but  aa  a  mere  agreement  for  a 
future  aale^ 

fjnMEEUonov  Rblativb  to  GHATxaL  MoBTOAOB  n  CoBBMT,  where  vendor 
and  vendee  have  mutoally  abandoned  a  contract  of  aale^  by  the  Tandor'a 
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reoei¥iiig  htA  the  property  Mid  retarning  the  oouidentioiip  bat  enter- 
ing into  •  new  arrangement  forming  an  ezeoatory  oontraot  ol  Mle  to  the 
■ame  vendee;  if  the  jary  are  charged  that  if  they  ehonld  find  that  Um- 
new  arrangement  had  any  connection  with  the  prior  pnrchaee,  or  that 
the  contract  of  sale  was  abandoned  in  contemplation  of  the  new  anaogi 
menti  then  inch  arrangement  wai  in  efifect  a  mere  mortgi^  of  the  prog-, 
erty  to  the  original  vendor  at  aeciirity  for  the  price,  and  aa  a  mortgegt 
•  lubjeot  to  the  ordinary  role  forbidding  the  retention  of  poeienion  by  thr 
mortgagor. 

Tbovkb  for  a  horse.  Plaintiffs,  in  November,  18S8,  sold  and 
deliyexed  a  horse  to  one  Willam  E.  Roberts,  and  took  his  note» 
for  the  price.  Soon  after  this,  December  1, 1863,  the  plaintilb 
being  unwilling  to  trust  William  E.,  the  contract  of  sale  waa 
by  mutual  consent  annulled,  the  horse  delivered  back  to  plain- 
tiflb,  and  the  notes  given  up  to  the  maker.  It  was  then  agreed 
that  William  E.  should  have  the  horse  at  the  same  price,  pro- 
vided he  paid  the  amount  in  sixty  days,  for  which  he  was  to. 
give  his  note,  the  horse  to  remain  the  property  of  plaintiffs  nn* 
til  the  note  was  paid,  and  to  be  kept  in  their  stables,  but  to  b(^ 
used  by  William  E.  at  pleasure,  he  paying  a  fixed  rate  per  week 
for  such  use.  Before  the  note  fell  due  William  E.  absconded, 
having  first  disposed  of  the  horse  to  defendant,  an  individual 
by  the  same  family  name,  it  will  be  observed,  and  probably  ir 
relative.  Plaintiffs  immediately,  on  learning  the  fact,  demanded 
the  horse,  giving  notice  of  the  facts  to  defendant,  and  on  his* 
refusal  to  deliver  him  up,  brought  an  action  of  trover.  The 
essential  portion  of  the  charge  relative  to  the  arrangement  of 
December,  1853,  is  given  in  the  opinion.  But  in  addition,  the 
jury  were  charged  that  if  they  found  from  all  the  evidence  that 
the  sale  was  executed  and  the  agreement  in  substance  a  mere 
mortgage  back  of  the  property  to  the  plaintiffs,  then  the  pos- 
session of  said  William  ought  to  be  regarded  as  evidence  of 
fraud.  With  respect  to  the  prior  arrangement,  the  jury  were 
charged  that  "if  it  be  true,  as  claimed  by  the  defendant,  that 
prior  to  December  1st  the  said  William  had  bought  the  horse  ot 
the  plaintiffs  and  had  taken  him  into  his  possession,  and  if  the 
arrangement  of  December  Ist  had  any  connection  with  the  prioi 
purchase,  or  if  the  giving  up  of  the  prior  purchase  was  made 
in  contemplation  of  substituting  the  new  arrangement  in  ita 
place,  then  the  latter  arrangement  may  properly  be  regarded  as 
a  mere  mortgage,  subject  to  the  ordinary  rule  forbidding  the 
retention  of  possession  by  the  mortgagor;  but  if  it  be  true,  aa 
claimed  by  the  plaintiffs,  that  the  prior  sale  had  been  in  good 
faith  canceled  and  ended,  and  the  negotiation  of  December  1st 
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was  nnooxmeoted  wiih  it  and  on  a  sabseqiient  day,  then  such 
prior  sale  may  be  laid  out  of  the  case;  and  the  questions  of  law 
with  respect  to  the  effect  of  the  possession  of  the  horse  by  the 
said  William,  and  of  the  new  arrangement,  are  left  as  if  no 
sach  prior  sale  had  been  made."  Verdict  for  plaintiffs,  and  de- 
fendant moved  for  a  new  trial  for  a  misdirection. 

Hawley  and  Sturges,  in  support  of  the  motion. 

Laamis  and  Beardaley,  against  the  motion. 

By  Oourt,  Stobbs,  0.  J.  The  cases  of  Forbes  t.  MarAp  15 
Oonn.  384,  and  Hart  y.  Carpenter^  24  Id.  427,  are  dedaiye  to 
show  that  the  court  below  was  correct  in  charging  the  jury  that 
if  the  arrangement  of  December,  1863,  between  the  plaintiffs  and 
William  E.  Roberts  is  considered  by  itself,  and  independently 
of  the  previous  arrangement  between  them  in  November,  and  it 
was,  as  claimed  by  the  plaintiffs,  an  executory  agreement  for  the 
sale  by  the  said  plaintiffs  to  said  William  of  the  horse  in  ques- 
tion upon  a  future  day;  that  it  should  be  kept  by  the  plaintiffs, 
and  that  the  said  William  might  until  then  use  it  at  his  pleas- 
ure in  his  business,  at  a  particular  price  for  such  use,  it  was  not 
to  be  regarded  as  an  immediate  sale  of  the  horse  to  said  Wil- 
liam, and  a  mortgage  back  to  the  plaintiffs  for  the  sum  at  which 
itwasagreed  tobesold,  and  that  the  possession  of  said  "Vl^Jliam 
would  not  be  regarded  as  evidence  of  fraud  as  against  his  cred- 
itors or  the  defendant,  although  the  latter  might  be  a  bona  Jida 
purchaser  from  him,  within  the  ordinary  principle  declaring  the 
retention  of  the  possession  of  personal  property  by  the  vendor 
or  mortgagor  to  be  fraudulent.  Such  a  contract  would  not  con- 
stitute a  sale  of  the  property,  either  absolute  or  conditional,  to 
said  William;  and  therefore  would  not  divest  the  plaintiffs  of 
their  title  to  it;  it  would  be  only  an  executory  agreement  for  the 
sale  of  it  at  a  future  day,  with  a  stipulation  that  said  William 
might  use  it  as  he  had  occasion  in  the  mean  time;  and  if  that 
stipulation  would  amount  even  to  a  bailment  for  that  time,  it  is 
scarcely  necessaiy  to  say  that  the  possession  of  the  bailee  would 
furnish  no  evidence  of  fraud  in  the  contract  of  bailment.  Much 
lees  would  it  furnish  such  evidence  if  it  fell  short  of  such  a  con- 
tract. The  other  part  of  the  charge  on  this  point  was  favorable 
to  the  defendant,  and  was  also  plainly  correct. 

We  are  of  the  opinion  that  the  defendant  has  no  reason  to  com- 
plain of  the  manner  in  which  the  questions  arising  on  the  claims 
of  the  parties  in  regard  to  the  agreement  between  the  plaintifSi 
and  the  said  William  prior  to  the  arrangement  of  December^ 

▲m.  Dbo.  Vol  LZVm-M 
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were  disposed  of  by  the  court  below.  As  no  particular  formali- 
ties were  requisite  to  the  retransfer  of  the  property,  the  agree- 
ment claimed  by  the  plaintiffs  to  have  been  made  between  them 
before  that  arrangement,  and  unconnected  with  it,  that  the  pre- 
tious  sale  by  the  plaintiffs  to  said  William  should  be  canceled 
or  rescinded,  and  that  the  notes  given  by  the  latter  on  that  sale 
should  be  given  up  to  him,  was  as  valid  and  effectual  to  revest 
the  title  to  the  property  in  the  plaintiffs  as  the  most  formal  re- 
conveyance to  them  would  have  been;  and  if  the  possession  of 
it  was  resumed  by  them,  it  was  a  good  reconveyance  of  it  as  against 
the  creditors  of  William  or  a  purchaser  from  him,  although  in 
good  faith.  And  after  the  plaintiffs  became  thus  completely  re- 
vested with  the  title  to  it,  we  cannot  perceive  why  it  was  not  aa 
competent  for  them  to  contract  with  the  former  vendee  for  the 
letting  or  bailment  of  it  to  him  as  to  any  other  person,  or  why 
the  principle  respecting  the  retention  of  the  possession  of  prop- 
erty by  a  vendor  would  be  any  more  applicable  in  the  one  case 
than  in  the  other.  If  the  change  of  possession  was  not  boim 
fide^  but  merely  colorable,  it  would  present  a  different  question, 
and  the  previous  relations  of  the  parties  would  render  it  more 
open  to  observation  on  such  a  question;  but  here  the  jury  have 
found  that  it  was  done  in  good  faith.  And  it  appears  that  the 
defendant  on  that  question  had  the  fullest  benefit  of  that  cir- 
cumstance; for  the  court  instructed  the  juxy,  veiy  favorably  for 
the  defendant,  that  if  the  arrangement  of  the  first  of  December 
had  any  connection  with  the  prior  purchase,  or  if  that  purchase 
was  given  up  in  contemplation  of  substituting  that  arrangement 
in  its  place,  then  the  latter  arrangement  might  properly  be  re- 
garded as  a  mortgage  only,  subject  to  the  ordinary  rule  forbid- 
ding the  retention  of  possession  by  the  mortgagor. 

The  change  below  being  in  accordance  with  the  views  we  have 
expressed,  a  new  trial  is  not  advised. 

In  this  opinion  the  other  judges,  Hihmaw  and  EixswoBiHt 
oonouned. 

New  trial  not  advised. 


CoMDinoKAii  SaliSp  DooiBiirxs  BUi^TiVK  to:  MamiL  v.  JETorHt,  40  Aia. 
Deo.  89,  and  notea  to  same  91;  lUm  v.  Stofy,  44  Id.  121p  and  notes  124. 

DiSTZVonoN  VKtwBxsL  Conditional  Sals  aki>  BAiuoaiT:  BrjgnA  v. 
Ctroafiy,  68  Am.  Beo.  767. 

DlSTINOnON    BKTWBEN    CONDITIONAL    SaLBS    AND    MOBTQAaSS:    iToM    V. 

Qrtrn^  84  Am.  Dec  731,  and  cases  dted  in  note  737|  E^iamd  v.  Bac[fard,  4ft 
Id.  610;  W%aiam$an  v.  Culpepper^  50  Id.  175;  TtmUpteei  v.  Ckmningham^  Id. 
190,  and  note  195,  discnssbg  the  matter;  Stephens  v.  Shtrrod^  55  Id.  7761 
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GiTATioir  ov  FltnrciPAL  CASE.—Hughes  ▼.  KeUy^  40  Conn.  153,  ia  an 
iiMtHioe  ol  an  cocaontory  agreement  for  the  nle  of  property  at  a  future  day 
«pon  the  perfonnaaoe  of  certain  oonditiona,  etc.,  and  the  principal  caae  wae 
thore  oitecL  among  othen,  aa  showing  that  the  qaeetiona  inrolred  in  aach 
araaettled. 
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pS  Ocmwrnanaux,  680.] 

Aar  OF  Qoj>  wnx  Bzooss  Nov-PKBVOBMAiraB  ov  Duty  Cbmaxed  wt  Law, 
Imt  not  of  one  created  by  contract. 

AmOLDTB  CoHTRAOT    18  NOT  DlSOHABOKD    BT   Act  OW   GOD,    THOUOR  PIB- 
lOBMAKd  ov  ThIKO  CoNTBACTID  TO  BB  DONB  THXBKBT  BlOOMBS  Ix- 

FOflBiBLB;  yet  the  intention  of  the  parties  will  sometimes  be  presomed  or 
inferred,  though  not  ezpressed,  from  their  pecnliar  sitoatiott  or  from  the 
■iibject-matter  itself;  as  where  performance  Is  excused  by  the  death  of  a 
party  who  was  personally  to  perform,  or  destraction  of  the  specific  sub- 
ject-matter of  the  contract;  but  sach  cases  are  not  really  an  exception  to 
or  a  violation  of  the  general  principle.  They  are  rather  a  mode  of  cod- 
stming  the  contract  or  affixiiig  a  condition,  raised  by  implication  from 
the  natore  of  the  subject  or  from  the  sitoation  of  the  parties. 

AaauMPBiT.  The  declaration  oontained  a  special  count  for  the 
non-performance  of  a  contract  by  defendant  to  build  a  school- 
house  for  plaintiffs.  Plaintiffs  agreed  to  build  and  complete 
the  structure  by  the  first  Monday  of  May,  1854,  and  had  nearly 
completed  the  same  on  the  twenty-seyenth  of  April,  1854,  when 
the  building  was  struck  by  lightning  and  consumed  by  fire  com- 
municated thereby.  This  cause  alone  prevented  defendant  from 
performing  his  contract,  which  was  absolute  in  its  terms.  De- 
fendant insisted  that  he  was  discharged  from  his  contract,  be- 
cause the  thing  contracted  to  be  done  had  become  impossible  by 
an  act  of  Gk>d.  Verdict  for  defendant,  and  plaintiffs  moved  for 
a  new  trial. 

Hawley  and  Ferry ^  in  support  of  the  motion. 
Dution  and  Carter,  contra. 

By  Court,  ExiLSWOBiVHy  J.  It  is  not  imxwrtant  whether  we 
consider  the  question  in  this  case  as  arising  out  of  the  objection 
to  the  defendant's  eridence  or  out  of  the  charge  to  the  juxy. 
The  question  is  the  same  in  either  case,  and  it  is  this,  Was  the 
defendant  discharged  from  his  contract  to  complete  and  deliTer 
the  said  school-house  by  the  time  agreed,  the  first  Monday  in 
May,  1854,  by  reason  of  the  fact  that  just  before  that  day  it 
was  burned  and  wholly  destroyed  by  lightningt 
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There  is  no  dispute  as  to  the  terms  of  the  contract,  nor  as  to 
their  import  and  force.  The  defendant  did  agree  absolutely  a?  id 
unqualifiedly  that  the  building  should  and  would  be  complebtd 
and  ready  to  be  delivered  to  the  plaintiffs  by  the  first  Monday 
of  May  at  the  furthest.  This  he  has  not  done.  The  building 
has  noi  been  completed  nor  delivered,  although  it  is  true  he 
nearly  finished  it,  and  it  is  found  could  and  would  have  om- 
pleted  it  had  it  not  been  destroyed  by  lightning.  In  the  con- 
tract he  made  no  provision  for  any  contingency  or  event  what- 
ever, and  the  question  is,  Can  he  now  incorporate  into  hi» 
contract  a  provision  for  a  contingency  or  a  condition,  or  must 
he  abide  by  his  positive  and  absolute  undertaking? 

We  believe  the  law  is  well  settled  that  if  a  person  promises 
absolutely,  without  exception  or  qualification,  that  a  certain 
thing  shall  be  done  by  a  given  time,  or  that  a  certain  event  shall 
take  place,  and  that  tiie  thing  to  be  done  or  the  event  is  neither 
impossible  or  unlawful  at  the  time  of  the  promise,  he  is  bound 
by  his  promise,  unless  the  performance  before  that  time  becomes 
unlawful.  Any  seeming  departure  from  this  principle  of  law 
(and  there  are  some  instances  that  at  first  view  appear  to  be  of 
that  character)  will  be  found,  we  think,  to  grow  out  of  the 
mode  of  construing  the  contract,  or  a£5zing  a  condition,  raised 
by  implication  from  the  nature  of  the  subject,  or  from  the  situa- 
tion of  the  parties,  rather  than  from  a  denial  of  the  principle 
itself.  Such,  for  instance,  as  a  promise  to  many,  where  it  must 
be  presumed  that  the  parties  agree  to  intermarry  if  they  shaU 
be  alive;  or  a  promise  to  deliver  a  certain  horse  at  a  future  time, 
and  before  the  day  arrives  the  horse  dies,  in  which  case  the  par- 
ties are  held  to  have  contracted  in  view  of  that  contingency.  In 
these  and  like  cases  the  court  will  bold  that  the  parties  did  not 
understand  that  the  thing  was  to  be  done,  unless  the  life  of  the 
persons,  or  of  the  horse,  was  continued,  so  that  there  would  be 
an  object  and  an  interest  in  the  execution  of  the  contract. 
These  and  a  few  other  exceptions  of  a  similar  character  are  to 
be  found  in  the  books;  but  they  are  not  so  much  exceptions 
after  all  as  cases  where  the  intention  of  the  parties  is  presumed 
or  inferred,  though  not  expressed,  from  their  peculiar  dtoation, 
or  from  the  subject-matter  itself. 

It  is  said,  however,  that  there  is  one  real  exception  to  the 
rule,  viz.,  where  the  act  of  God  intervenes  to  defeat  the  per- 
formance of  the  contract;  and  that  is  the  exception  on  which 
the  defendant  relies  in  ttiis  case.  The  defendant  insists  that 
where  the  thing  contracted  to  be  done  becomes  impossible  bj 
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the  act  of  Gk)d,  the  contraot  is  discharged.  This  is  oltogetlier 
a  mistake.  The  cases  show  no  saoh  exception,  though  there  is 
some  sembh&nce  of  it  in  a  single  case  which  we  will  mention. 
The  act  of  God  will  excuse  the  not  doing  of  a  thing  where  the 
law  had  created  the  duty,  but  never  where  it  is  created  by  the 
pofiitiYe  and  absolute  contract  of  the  parfy.  The  reason  of  this 
distinction  is  obyious.  The  law  never  creates  or  imposes  upon 
any  one  a  duty  to  perform  what  Qod  forbids,  or  what  he  renders 
impossible  of  performance,  but  it  allows  people  to  enter  into 
contracts  as  they  please,  provided  they  do  not  violate  the  law. 
It  is  further  said  that  the  books  declare  that  where  the  condi- 
tion of  a  bond  becomes  imxwssible  by  the  act  of  Qod,  or  is  pro- 
hibited by  the  law,  the  condition  becomes  void,  and  the  bond 
is  absolute;  or  if  it  be  a  subsequent  condition  for  the  divesting 
of  title,  that  the  condition  becomes  void,  and  the  title  remains 
good.  Whether  even  this  is  true  without  some  qualification, 
we  are  not  quite  confident,  nor  will  we  stop  to  consider;  but  if 
so,  still  the  doctrine  of  that  class  of  cases  does  not  reach  the 
present  one,  as  the  same  books  abundantiy  dedare. 

In  Piatt  on  Covenants,  page  682,  it  is  said  that  the  rule  laid 
down  in  Paradine  v.  Jane,  Aleyn,  27,  has  often  been  recognised 
in  courts  as  a  sound  one,  viz.,  where  a  parfy  by  his  own  contraot 
ereatea  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  con- 
tract; therefore,  if  a  lessee  covenants  to  repair,  the  droumstanoe 
of  the  premises  being  consumed  by  lightning,  or  thrown  down 
by  an  inevitable  flood  of  water  or  an  irresistible  tornado,  will  not 
effect  his  discharge.  But  where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  default  in 
him,  and  hath  no  remedy  over,  there  the  law  will  excuse  him, 
as  in  the  case  of  waste  where  the  house  is  destroyed  by  a  tem- 
pest. In  some  cases  where  the  act  of  God  renders  performance 
absolutdy  impossible,  the  covenants  shall  be  discharged  quia 
impoUntia  excusat  legem;  as,  if  a  lessee  covenants  to  leave  a  wood 
In  as  good  plight  as  the  wood  was  at  the  time  of  the  lease,  and 
afterwards  the  trees  are  blown  down  by  tempest;  or  if  one  cove- 
nants to  serve  another  for  seven  years,  and  he  dies  before  the 
expiration  of  the  seven  years,  the  covenant  is  discharged,  because 
the  act  of  God  defeats  the  possibility  of  performance.  I  should 
rather  say,  because  it  is  implied  that  the  thing  shall  exist  or  life 
be  prolonged,  or  else  the  contract  of  course  cannot  be  broken. 
Chit.  Oon.,  6{h  Am.  ed.,  60,  says:  "  But  a  promise  is  not  void 
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Against  the  party  who  makes  it  merely  because  its  execution  is 
improbable  or  difficult,  or  because  the  impossibility  of  perform- 
ing it  applies  only  to  the  promisor  individually,  the  law  not 
forbidding  the  thing  to  be  done,  and  there  being  no  breach  of 
moial  duty  inTolved  in  it.  If  a  party  by  his  own  contract  lay  a 
charge  upon  himself,  he  is  bound  to  perform  the  stipulated  aoi, 
or  pay  damages  for  the  non-completion,  unless  the  matter  was 
at  the  time  manifestly  and  essentially  impracticable."  The  same 
is  laid  down  in  2  Parson  on  Cont.  184. 

In  Oom.  Dig.,  tit.  Condition,  D,  1,  it  is  said:  ''And  if  a  man 
covenants  or  promises  to  do  a  certain  thing  at  a  certain  time, 
and  it  becomes  impossible  by  the  act  of  God,  he  shall  not  be 
excused."  See  the  cases  of  BuUock  v.  DommiU,  6  T.  R.  660, 
where  the  lessee  was  held  bound  to  rebuild  in  case  of  fire;  Monk 
V.  Cooper,  2  Stra.  768;  and  AikinBon  v.  Eiickie,  10  East,  530, 
where  the  freighter  of  a  vessel  covenanted  to  proceed  to  Si. 
Petersburgh,  and  there  take  a  full  cargo,  but  was  prevented  by 
an  embargo.  Lord  Mansfield  and  the  other  judges  held  that  no 
exception  not  contained  in  the  contract  itself  could  be  ingrafted 
upon  it  by  implication  as  an  excuse  for  its  non-performance. 
The  rule  laid  down  in  the  case  of  Paradine  v.  Jane,  Aleyn.  27, 
has  been  often  recognized  in  courts  as  a  sound  one,  that  where 
the  party  by  his  own  contract  creates  a  duty  or  charge  uxK>n 
himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstand- 
ing any  accident  by  inevitable  necessity.  In  Barret  v.  DuUon, 
4  Camp.  833,  Qibbs,  C.  J.,  says:  "Ice  being  in  the  Thames, 
which  rendered  it  impossible,  did  not  excuse  the  non-perform- 
ance of  the  charter-party;  there  was  an  absolute  undertaking 
by  the  freighter  of  this  ship  to  load  and  discharge  her  in  thirty 
days,  and  whether  it  was  or  was  not  possible  for  him  to  do  so 
from  the  state  of  the  weather  is  quite  immateriaL"  So  in 
Barker  v.  Hodgson,  8  Mau.  &  Sel.  267,  it  was  held  that  an  in- 
fectious disease  at  a  port,  which  prevented  commercial  inter- 
course, did  not  discharge  or  qualify  the  covenant  in  the  charter- 
party.  So  in  ShuJbrick  v.  Salmond,  3  Burr.  1637,  it  was  held 
that  though  contrary  winds  and  bad  weather  would  not  allow 
of  the  captain's  proceeding  with  his  vessel  to  her  x>ort  in  South 
Carolina  as  he  had  agreed  to  do,  the  covenantor  was  liable. 
The  same  principle  is  laid  down  in  Harmony  v.  BingJianit  13 
N.  T.  106  [62  Am.  Dec.  142],  that  <'  where  a  party  engages  un- 
conditionally by  express  contract  to  do  an  act,  performance  is 
not  excused  by  inevitable  accident  or  other  unforeseen  con- 
tingency not  within  his  control."    So  in  Adaime  v.  Nkhob,  19 
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Pick.  275  [31  Am.  Deo.  137],  the  court  held  that  where  a  per- 
Bon  contracted  to  build  a  house  on  the  land  of  another,  and  the 
house  was,  before  its  completion,  destroyed  by  fire  without  his 
fault,  he  was  not  thereby  discharged  from  his  obligation  to  ful- 
fill his  contract  The  court  most  fully  recognize  the  rule  thai 
the  act  of  Gk>d  will  not  operate  to  discharge  a  promise  which  is 
absolute  and  unqualified  in  its  terms,  though  the  contingency  is 
beyond  the  power,  of  the  contractor.  The  same  is  held  in  Lord 
T.  Wheeler f  1  Gray,  283,  though  the  case  was  taken  out  of  the 
rule  by  its  peculiar  circumstances. 

These  and  other  authorities  which  might  be  died  satisfy  us 
thai  the  law  was  not  correctly  laid  down  in  the  court  below, 
and  concurring,  as  we  do,  with  the  doctrine  of  those  cases,  we 
adTise  a  new  trial. 

In  this  opinion  the  other  judges,  Bioebs  and  HnmAy,  oon* 
cuxied. 

New  trial  advised.  

'*AoTorQoD''DEiiinn>:  CfroA^v.  MeA, 31  Am.  Deo.  746;  Nealrn  Smm^ 
denon,  41  Id.  609;  Friend  t.  ITowf*,  52  Id.  119;  New  Brwuwkk  etc  Co.  ▼. 
Tien,  64  Id.  894,  and  cmm  died  in  note  to  Mune  412. 

Aor  or  Qon  as  Bzodbb  iob  Nom-pibvobmahos  or  Oqhtbaot:  StepheM  ▼• 
VtMrnghan,  20  Am.  Dec  216;  Sw^^eiam  r.  OamUf  22  Id.  95;  People  ▼.  Kingo- 
iamT,  R.  Co.,  85  Id.  651. 

Thb  rBZHCiPAL  0A8B  WAS  ciiBD  in  WoTthmgUm  t.  Charier  Oak  Hfelne,  (7«., 
41  Goon.  401,  to  the  point  that  in  an  abeolnte  oontract  by  the  inaared  to  pay 
a  aam  of  money  by  a  given  time,  neither  aeddent,  IneTitable  neoeesity,  nor  the 
aet  of  God  will  excnae  a  non-performance;  bat  that  if  the  payment  is  nnlaw- 
Inl,  that  will  be  an  ezouae;  and  in  the  dimenting  opinion  of  Phelpa,  J.,  in 
MaiUmejf  ▼.  Btul,  42  Id.  243,  to  the  point  that  where  one  doee  not  atipolate  in 
a  oontract  against  the  happening  of  an  aoddent  whioh  aabeeqnently  oooora,  he 
•aaaoi  set  it  np  aa  a  defense  in  an  action  where  the  other  party  Is  in  no  wi^ 
the  author  ol  or  reaponaible  for  it 


Maoib  V.  Stoddabd. 

[25  GomnonooT,  066.] 
Jxjwaam  or  Pbaob  Svbbbkdxbs  Omci  bt  Aoobftisvo  the  office  of  constable. 

AonoB  of  book-debt  originally  brought  before  a  jastice  of  the 
peace  for  the  county  of  New  Haven.  The  writ  was  served  by 
one  Charles  B.  Wheadon  as  constable  of  the  town  of  New  Haven. 
The  nature  of  the  plea  and  replication  are  shown  in  the  opinion* 
Defendant  demurred  to  the  replication  for  insnfficienqr,  and 
judgment  was  rendered  for  defendant  to  recover  his  costs. 
Plaintiff  appealed,  and  the  question  arising  on  said  demurrer 
reserved  for  the  advice  of  the  appellate  court 
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Osbam,  in  support  of  the  denrarrer. 
C.  B.  IngersoUf  oonJtra. 

By  Court,  Hdvman,  J.  The  defendant  in  this  ease  pleads  in 
abatement  that  the  officer  who  undertook  to  serve  the  writ  as  a 
constable  of  New  Hayen,  had,  a  few  months  previous  to  his  eleo^ 
tion  as  such  constable,  been  duly  elected  and  qualified  as  a  jus- 
tice of  the  peace,  and  on  this  ground  it  is  claimed  that  he  could 
not  by  law  hold  the  office  of  constable,  and  therefore  his  at- 
tempted service  of  the  writ  is  no  service,  and  the  same  should 
abate  and  be  dismissed.  The  replication  sets  up  the  attempts 
of  the  officer  to  resign  his  office  of  justice  of  the  peace  in  various 
ways,  before  he  was  qualified  as  a  constable.  But  it  is  hardly 
necessary  to  discuss  the  question  whether  he  really  succeeded  in 
divesting  himself  of  his  judicial  functions,  in  any  of  the  modes 
in  which  he  attempted  to  do  so;  or  whether  he  had  a  constitu- 
tional right  to  hold  the  office  of  constable,  even  if  he  was  un- 
fiUccessfiU  in  attempting  to  resign;  because,  assuming  that  the 
statute  which  provides  that  no  judge  or  justice  of  the  peace 
shall  hold  the  office  of  sheriff  or  constable  is  a  valid  act  under 
the  constitution,  or  that  the  two  offices  are  so  incompatible  that 
the  same  person  cannot  at  the  same  time  hold  both  of  them, 
which  amounts  to  about  the  same  thing,  we  still  think  that  the 
acceptance  of  the  office  of  couBtable  would  of  itself  be  a  sur- 
render of  the  office  of  justice  of  the  peace. 

In  the  case  of  MUward  v.  Thatcher,  2  T.  B.  81,  it  was  held 
that  accepting  the  office  of  town  clerk  vacated  the  office  of  jurat 
of  the  corporation  of  Hastings,  although  the  office  of  clerk  was 
inferior  to  that  of  jurat,  the  jurats  sitting  as  judges  in  a  court 
of  record. 

This  decision,  which  appears  to  us  to  be  founded  upon  correct 
principles,  is  sufficient  to  dispose  of  the  case.  We  omit,  there- 
fore, to  discuss  the  question  whether  the  service  would  not  be 
good  on  the  ground  that  the  officer  was  a  constable  de  /actOf 
whose  acts  are  good  as  between  third  persons,  although  he 
might  himself  be  disqualified  from  holding  the  office.  We  ad- 
vise the  superior  court  to  render  judgment  for  the  plaintiff. 

In  this  opinion  the  other  judges,  Stobbs  and  Eluwobth,  con- 
ourred. 

Judgment  for  plaintiff  advised. 

AOOEPTANOa  OF  OlTIOl  OF  JUSTICB  OF  PSAOB  WILL  VaGATI  the  office  o! 

depatj  sfaerifi^  aa  theae  two  offioee  are  incompatible:  WUmm  v.  King,  14  Am. 
Dqo.84. 
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GuBTis  V.  Bemis. 
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Aonov  oir  Proiobsobt  Notb,  Transfsbxxd  Pixn>zvo  Sun  thbbioVp  oav* 
jKor  Bs  FuBiEHnt  Maintaiiixd»  evon  though  it  wm  agreed  at  the  ttmo  of 
the  tranef er  thftt  the  aotion  ihonld  he  oontiniied  in  the  name  of  the  plain- 
tiff, and  though  the  note,  h«ng  indoned  in  hlank,  was  tnuiaf erred  by  da- 
liyery  only. 

Assumpsit  on  a  promisaoiy  note  made  by  the  defendant^  pay- 
able to  the  Older  of  one  Olark,  and  by  him  indorsed  in  Uank  to 
the  plaintifis.  After  bringing  the  action  thereon  the  plaintiffii 
transferred  the  note  bj  delivery  merely  to  one  Storrs,  under 
agreement  that  Storrs  should  carry  on  the  action  in  the  name  of 
the  plaintiffs,  for  his  own  benefit.  The  defendant  objected  to 
the  action  being  further  maintained  because  of  the  transfer. 

C,  E.  Perkins,  for  the  plaintiffs. 
DociiUle,  for  the  defendant. 

By  Court,  Stobbs,  0.  J.  The  plaintiffs  having  had  at  the 
4SOmmencement  of  this  suit  the  legal  title  to  the  note  in  ques- 
tion, by  indorsement  to  them  by  the  payee,  and  having  after- 
wards assigned  and  transferred  it  by  delivery,  although  without 
their  indorsement,  to  Storrs,  who  is  now  the  holder  and  owner 
thereof,  the  legal  title  to  the  note  is  clearly  now  vested  in  the 
latter,  and  the  case  of  Zee  v.  Jilaon,  9  Conn.  94,  is  in  point  to 
show  that  the  present  action  cannot  be  further  maintained  by 
the  plaintiffs,  unless  it  can  be  distinguished  from  that  case,  and 
relieved  from  its  application  by  the  circumstance  that,  when  the 
plaintifis  transferred  iiie  note  to  Storrs  it  was  agreed  between 
them  that  the  latter  should  cany  on  this  suit  for  his  own  bene- 
fit,  and  be  at  liberty  to  use  the  plaintiffs'  name  for  that  pur- 
pose. With  a  strong  desire  to  continue  the  benefit  of  this  suit 
to  the  real  owner  of  the  note,  we  do  not  perceive  how  we  can  do 
so  without  disregarding  the  well-settled  principle,  which  in  a 
general  if  not  a  universal  one,  that  the  right  of  action  at  law 
is  vested  solely  in  the  party  having  the  strict  legal  title  and  in- 
terest in  the  claim  sought  to  be  enforced,  in  exclusion  of  the 
mere  equitable  interest;  from  which  it  results  that  the  action  on 
a  contract  must  be  brought  and  maintained  in  the  name  of  the 
party  in  whom  the  legal  interest  in  such  contract  is  vested.  As 
slated  by  Mr.  Chitty,  the  courts  of  law  will  not  in  general  no- 
tice mere  equitable  rights,  as  contradistinguished  from  the  strict 
legal  title  and  interest,  so  as  to  invest  the  equitable  or  merely 
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beneficial  olaimant  with  the  ability  to  adopt  legal  proceedings 
in  hifl  own  name;  although  the  equitable  right  embrace  the  moei 
extensiye  or  even  the  exclusive  interest  in  the  benefit  to  be  de- 
rived  from  the  contract  or  subjeci-matter  of  litigation:  1  Ch. 
PI.  2.  If  this  be  not  an  invariable  rule,  we  see  nothing  in  the- 
present  case  bj  which  it  can  be  regarded  as  an  exception  to  it 
The  plaintifis  parted  with  the  title  uxK>n  which  alone  they  could 
bring  or  maintain  the  action.  An  agreement  that  they  should 
afterward  be  treated  as  the  legal  owners,  and  that  the  suit 
should  be  continued  in  their  names,  plainly  could  not  make- 
them  such  owners,  nor  confer  on  the  court  jurisdiction  to  pro- 
ceed with  it.  The  plaintiff  has  referred  to  the  expression  in  thi^ 
opinion  of  the  court  in  Lee  v.  Jileon^  9  Conn.  94,  in  which  they 
remark  that  they  refrain  from  saying  what  might  have  been  the^ 
effect  of  an  agreement  in  that  case,  on  the  part  of  the  assignee 
of  the  note,  that  the  suit  should  be  prosecuted  in  the  name  of 
the  payee.  We  think  it  is  obvious  that  by  that  remark  they  did 
not  intend  to  qualify  the  principle  previously  laid  down,  and  on 
which  that  case  was  decided,  that  the  action  must  be  commenced 
and  sustained  by  him  who  has  the  legal  interest;  but  only  to 
allude  to  the  effect  of  such  an  agreement  as  matter  of  evidence 
in  determining  the  question  of  fact  whether  the  legal  interest  in 
the  note  was  intended  to  be  transferred.  The  facts  found  in 
ibis  case  preclude  such  a  question. 
We  therefore  advise  judgment  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 
Judgment  for  defendant  advised. 

Traubwol  or  Nsoctiablb  Papbr  Penddto  Suit  tbbbioh  Puvims 
Ben  WBOM  MEXHQ  FuHTHStt  MAurTAnfSD  in  the  nameol  the  plaintiff:  Clark 
V.  OaimeciietU  Peal  Co.,  85  Conn.  909;  the  plaintiff  miut  have  the  legsl  title 
at  the  time  the  eoit  ia  comnienoed,  and  oontinooiialy  np  to  and  at  the  time  of 
the  trial:  Ha^def^r.  Ooodnow^^Id.  169;  FUa  ▼.  ITeitoa,  83  Id.  49;  andaeo 
OetUral  Bamk  y.  OMrfif,  26  Id.  641;  and  the  tranafer  of  a  negotiable  note  prior 
lo  rait,  aa  ooUateral  aeoority,  prevent!  the  maintaining  of  a  anit  thereon  h$ 
the  tranaferrer:  ProtecHom  In$.  Co.  v.  BiU,  81  Id.  648.  The  principal  caaeis 
cited  to  the  foregoing  pointa.  The  l^gal  holder  of  a  note  may  m^nfc^«»  aa 
notion  thereon,  althongh  he  haa  disposed  of  hia  interaal  in  it,  Imt  witlioat  a 
tfaoaf en  Tkompmm  v.  OairtmHgkLt  46  Am.  Deo.  IML 
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BuBB  t;.  Spenoeb. 

[M  Oomsonuui't  109«] 

OonKAimoio  Mobtoaob  to  Stbavoir  oannot  bx  Bit  vp  wt  Dmnan^ 
AMT  nr  BraonoDiT  to  ihow  the  plaintiff's  title  to  be  difimDt  from  tli* 
title  alleged,  or  that  the  plaintiff  haa  not  the  legal  title. 

SvmivoB  ALnnmx  n  Ihadmxbsxblb  to  Aid  nr  Cokbtbuotiov  ov  Jjuxm, 
where  there  ia  no  amhIgQity  in  iti  terms;  therefore,  in  sooh  a  case,  evi- 
denoe  of  a  oomrersation  between  the  parties  to  the  lease,  in  relation  to 
the  pozpoae  for  whleh  it  was  giTen  and  reoeired,  and  of  the  oharaoter  ol 
the  land  leased.  Is  inadmissible. 

Lmu  wt  LaAsm  nr  Ordjxakt  Tobm  n  vor  Ristbiotid  nr  Un  ov  Lavv 
by  the  addition  of  a  provision  giving  him  the  right  to  qnarry  atone. 

Pabol  LaAsm  ob  Liokksb  has  No  Gbxatbb  Eivict  tbab  Uhbboobdxb 
Dbid;  and  a  porehaser  of  a  leasehold  interest  In  lands  without  notioe 
of  the  faot  that  a  portion  of  the  premises,  by  consent  of  the  lessee,  is  In 
possssslon  of  one  under  a  parol  lease  from  tiie  IsMor,  takes  the  Intenal 
free  from  the  olaima  of  sooh  person. 

StiBonoDiT  for  a  dwelling^hoii^e  and  about  one  quarter  of  an 
acre  of  land.  This  land  was  part  of  a  thirty-aore  tract  demised 
in  1868  for  a  period  of  twenty  years  by  one  Bndnerd,  the  owner, 
to  Samoel  and  Isaac  Arnold,  by  a  lease  executed  and  recorded, 
'*  together  with  the  qnarry  or  quarries  thereon,  and  the  privi- 
lege of  getting  oat  stone  in  the  same;  also,  the  privilege  of  get- 
ting ont  stone  in  or  on  any  part  of  said  lot  or  piece  of  land,  and 
to  use  and  ooeapy  said  land  in  any  manner  they  may  choose, 
and  for  all  the  purposes  necessary  and  convenient  for  carrying 
on  the  quanying  business  for  the  term  of  twenty  years,"  and 
^so  the  use  of  a  wharf  for  the  puxpose  of  hewing  stones  thereon 
and  shipping  therefrom;  and  as  rent  for  the  premises  the 
loBsecB  agreed  to  pay  a  certain  percentage  on  the  value  of  aD 
the  stone  quarried  and  sold.  After  occupying  the  premises 
imtQ  1866  the  lessees  conveyed  their  interest  under  the  lease 
by  quitclaim  deed  to  the  plaintiff » who  had  no  knowledge  of  the 
defendant's  claim,  and  took  from  the  plaintiff  a  mortgage 
thereon  to  secure  certain  notes.  In  1866  Bndnerd,  with  the 
consent  of  the  Arnolds,  moved  a  house  on  the  land,  and  leased 
it  and  the  demanded  premises,  by  parol,  to  the  defendant,  who 
was  occupying  and  in  possession  of  the  same  at  the  time  of 
the  plaintiff's  purchase,  under  the  parol  lease  from  Brainerd. 
On  the  trial,  the  defendant  asked  the  court  to  charge  the  juxy 
that  the  plaintiff  had  not  a  legal  title,  and  could  not  maintain 
the  action  because  of  the  mortgage  to  the  Arnolds;  but  the 
eourt  charged  that  the  plaintiff  could  maintain  the  action  against 
the  defendant,  notwithstandinc:  tbe  mortgage,  as  the  defendant 
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was  a  sfxBiiger  thereto.  Tho  defendant  also  asked  the  court  to 
charge  the  jury  that  the  plaintiff's  eyidence  did  not  sustain  the 
allegation  that  he  was  * '  veil  seised  and  possessed  in  his  own  right 
as  a  tenant  for  years"  of  the  demanded  premises,  because  he 
was  only  a  tenant  for  years  of  an  equity  of  redemption,  having 
mortgaged  the  property  to  the  Arnolds,  but  the  court  charged 
that  the  evidence  folly  sustained  the  averment.  The  defendant 
offered,  and  the  court  rejected,  evidence  of  a  conversation  be* 
tween  Biuinerd  and  the  Arnolds  in  relation  to  the  purpose  for 
which  the  lease  was  given  and  received,  and  also  as  to  the  char- 
acter of  the  land,  for  the  purpose  of  showing  the  intention  of 
the  parties  to  the  lease  as  to  the  use  to  be  made  of  the  land,  and 
asked  the  court  to  change  the  jury  that  the  intention  of  the  par- 
ties, as  shown  by  the  terms  of  the  lease,  was  to  convey  and  ac- 
quire only  a  right  to  quarry  stone  on  the  demised  premises,  but 
the  court  refused,  and  charged  that  the  lessees  had  a  right  to 
occupy  the  premises  and  use  them  for  such  purposes  as  they 
pleased.  The  verdict  was  for  the  phiintiff,  and  the  defendant 
moved  for  a  new  trial. 

Barnes  and  Chapman^  for  the  motion 

7)fler  and  Culver  ^  contra* 

By  Court,  Hinmak,  J.  The  first  question  is  whether  an  out- 
standing mortgage  to  a  stranger  can  be  set  up  by  a  defendant 
to  defeat  a  recovery  in  an  action  of  ejectment.  This  was  the 
precise  question  which  this  court  decided  in  the  case  of  Porter 
V.  Sedey,  13  Conn.  564,  after  great  deliberation;  and  the  court 
again,  to  this  extent,  expressly  afiirm  that  decision  in  the  case 
of  Smith  V.  VincerU,  15  Id.  1.  The  authority  of  two  recent  de- 
cisions on  the  point  ought  to  be  sufficient  without  further  refer- 
ence to  authority,  or  any  reasoning  on  the  subject. 

The  plaintiff's  title  was  under  a  quitclaim  deed  from  Samuel 
Arnold  and  Isaac  Arnold,  and  their  title  was  by  lease  from  the 
former  proprietor,  for  the  period  of  twenty  years,  which  term 
being  imexpired,  the  plaintiff  was  tenant  for  years,  as  he  is 
alleged  to  be  in  the  declaration.  It  is  said,  however,  that  he  ia 
only  tenant  for  years  of  an  equity  of  redemption,  because  he 
had  mortgaged  the  property  to  the  Arnolds.  But  if  this  mort- 
gage cannot  be  showu,  as  we  have  said  it  cannot  be,  being  to  a 
stranger,  then,  as  between  these  parties,  it  is  the  same  as  if  it 
did  not  exist.  There  is  therefore  no  variance  between  the  title 
stated  and  the  title  proved. 

For  the  purpose  of  aiding  in  giving  a  construction  to  thi 
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lease  from  Brainerd  to  the  Arnolds,  the  defendant  offered  to 
X)rove  the  conversation  between  the  parties  to  the  lease  in  rela- 
tion to  the  purpose  for  which  it  was  given  and  received.  H^ 
also  offered  to  prove  that  the  premises  were  principally  wood 
and  timber  land,  with  a  quarry  thereon,  for  the  purpose  of  show- 
ing that  the  only  object  was  to  lease  the  right  to  quarry  upon 
the  land.  The  court  rejected  this  evidence,  and  this  is  com- 
plained of  by  the  defendant.  If  the  terms  of  the  lease  were 
ambiguous  in  respect  to  whether  the  lessees  took  only  a  right 
to  quarry  stone  upon  the  land,  then  perhaps  the  fact  that  th» 
land  was  such  as  not  to  admit  of  any  other  profitable  use  with- 
out committing  waste  would  be  a  circumstance  proper  to  be 
considered  in  giving  it  a  construction.  But  in  this  lease  there 
is  no  ambiguity.  No  doubt  the  main  object  of  the  lessees  was 
to  quarry  stone,  because  the  rent  is  regulated  by  the  amount 
and  value  of  the  stone  quarried,  and  they  were  to  have  the  use 
of  a  wharf  for  the  purpose  of  hewing  stones  upon  it  and  ship- 
ping them  therefrom.  But  they  are  not  restricted  to  this  use  of 
the  land.  The  land  within  the  specified  boundaries  is  demised 
and  leased  to  them  in  the  ordinary  form,  and  the  right  to  quarry 
stone  is  superadded  to  the  ordinary  use  to  which  the  lessees 
were  entitled.  We  think,  therefore,  that  the  court  below  was 
correct  in  excluding  this  evidence,  as  it  most  obviously  went  to 
vary  the  plain  and  explicit  hinguage  of  the  lease. 

Before  the  plaintiff  took  his  deed,  the  Messrs.  Arnold  had  by 
parol  permitted  their  lessor  to  place  the  small  house  which 
stands  upon  the  demanded  premises,  and  is  now  occupied  by 
the  defendant,  upon  the  land,  and  the  defendant  is  in  the  occu- 
pation of  said  house  under  a  parol  lease  from  said  lessor  of  the 
Arnolds;  but  this  fact  was  unknown  to  the  plaintiff  at  the  time 
he  took  his  deed  and  at  the  time  this  suit  was  brought.  The 
plaintiff,  finding  by  the  record  a  clear  lease  to  the  Amolda  of 
the  whole  property,  including  the  demanded  prenuses,  and 
having  no  knowledge  that  the  defendant  or  any  one  else  claimed 
any  intereat  therein,  obviously  ought  not  to  be  bound  l^  any 
jMuml  lioense  from  their  lessors,  even  assuming  that,  as  between 
the  Amcddfl  and  Brainerd,  the  parol  license  was,  under  the  dt- 
dunstanees,  such  that  the  Arnolds  would  have  no  right  to  inter- 
fere with  the  ocoqpanqr  of  the  house  which  they  had  permitted 
to  be  placed  upon  the  land.  Had  the  Arnolds  given  a  deed  of 
the  premises  before  they  conveyed  to  the  plaintiff,  still,  without 
any  notioe  of  such  a  deed,  and  in  the  absence  of  any  reoord  of 
ity  the  plaintiff  would  be  protected;  and  surely  a  parol  lease  ot 
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lioenfle  oan  haye  no  greater  effect  than  a  deed  not  recorded. 
We  think,  therefore,  that  the  court  was  correct  in  holding  that 
this  was  no  bar  to  the  phiintiff 's  right  of  recorety.  On  the 
whole  case,  therefore,  we  do  not  advise  a  new  trial. 


In  this  opinion  the  other  judges  concurred 
New  trial  not  advised.         

OUTBTAIIDINO  TiTLB  IN  THIBB    PkHSOK    OAN    BB  SlT  UF  BT  BErBNAANY 

nr  Ejbotmbnt  to  Bbtbat  AonoN:  Bloom  ▼.  Btirdiekf  87  Am.  Deo.  290; 
€tardiner  t.  Tiodalt^  00  Id.  407;  bat  a  naked  treapaner  oumot  wt  up  saoh 
title:  WintxM  ▼.  CkriUy,  Id.  507;  lo  an  ontstanding  mortgage  in  a  atcanger 
U  no  defense  in  ejectment:  Savage  v.  Dooley^  28  Conn.  413,  414;  and  gen- 
erally, a  stranger  to  a  mortgage  cannot  take  advantage  of  it,  either  as  matter 
of  defense  or  as  a  ground  of  action:  Town  qf  ClhUon  v.  Town  qf  WeBtbrook,  88 
Id.  14;  the  last  two  cases  dting  the  principal  case. 

PaBOL  ByIDBNGB  18  InADMISBIBLB  to  CoNTBOL  iNfllBUllBNT  FBBB  ffBOM 

Ambiouitt:  See,  partioolarly,  Haom  v.  ^rotm,  22  Am.  Dec.  206»  and  note 
collecting  prior  cases;  CoUhu  ▼.  BenHmrp,  42  Id.  155;  Sheldon  ▼.  Bcartford 
FWe  Jns.  Co,^  58  Id.  420;  Ruvt  r,  Norton,  60  Id.  618;  and  especially  on  the 
admissibility  of  conversations  between  the  parties,  see  OlendaHe  Wooien  Co, 
V.  Proleeiion  Im.  Co.,  54  Id.  300;  Paimer  y.  Ibgg,  58  Id.  708.  Fhrol  eH- 
dence  is  admissible  to  explain  a  latent  ambignity  in  a  written  agreement  to 
lease:  Sargent  y.  Adams,  63  Id.  718. 

Thb  fbinoipal  0A8B  18  ORBD  in  MtUo  Y.  Shepardf  80  Conn.  102,  to  the 
point  that  a  mortgsgee,  before  foreolosnre,  is  not  the  owner  of  the  land;  and 
in  Brainerd  y.  AmM,  27  Id.  724,  the  constmction  of  the  lease  adopted  by 
the  principal  oase  was  referred  to;  the  lease  again  being  before  tfao  conrk 
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WKOHKE  SnrULATlDHS  IN  CONTBAOr  ABB  CONDITIONS  PBMBDBNT  TO  KlOai 

TO  Bniobob  PsBiCBM angb  18  TO  BB  Dbtbbminbd  by  the  intention  of  the 
parties,  deriYod  from  the  contract  itself,  by  the  application  of  common 
sense  to  each  partioolar  case,  rather  than  by  technical  rales  of  oon8trao> 
tion. 
Fabst  in  Dbfault  on  Entibb  Cohtbact,  by  WmoB  Compbnsasion  Ds- 
PBNDS  UPON  Full  Pkbvobmancb,  cannot  BsooYBBfor  part  perfarmaaos^ 
either  on  the  contract  itself  or  in  general  aanunpeU;  bat  the  qnestion  in 
SYery  case  is  whether  each  intention  is  expressed  in  the  contract;  and 
where  snch  intention  would  seem  to  be  contrary  to  the  eqnity  of  the  case. 
It  should  be  clearly  and  precisely  expressed  before  the  conrt  will  en- 
force  it. 

ftnrULATIONS   WILL  NOT  BB  AdDBD  BT  IhFLIOATION  TO  CONTBAOT,  UlleSS 

they  are  snch  as  the  parties  themselYes  woold  haYe  made  had  they  fbie- 
the  euroomstances  that  rendered  such  stipnlations  important. 
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•GbNTRAor  IS  Of  ITS  Katvbb  DnriBiBUB,  where  it  is  to  tEMispoit  a  oertela 
quantity  of  lumber  to  a  oertain  place  at  a  oertafaipciee  per  thonwnd  feet. 


Assumpsit  for  freight  on  forty-nine  thousand  feet  of  Inmber 
transported  by  the  plaintiffs  from  Alhany  to  Hartford.  The 
plaintiffs  had  agreed  to  transport  in  their  schooner  about  aer- 
^ntj-five  thousand  feet,  at  a  certain  rate  per  thousand  feet,  and 
on  the  next  day  b^gan  the  loading  of  it  with  all  due  dispatch, 
from  a  wharf  hired  by  the  defendant.  During  the  first  day  of 
the  loading  a  freshet  caused  theriyer  to  rise  to  such  apoint  that 
the  captain  stopped  loading  and  moyed  the  yessel  away,  leay- 
ing  upon  the  wharf  about  twenty-six  thousand  feet,  which  was 
carried  away  by  ^e  freshet  and  lost  soon  after  the  Tessel  left 
the  wharf.  As  soon  as  the  water  began  to  rise  the  pUdntifb 
•employed  extra  hands  in  loading,  and  refused  to  talra  the  rest 
of  the  lumber  only  because  of  fears  for  the  safety  of  the  Tessel 
if  they  continued  longer  at  the  wharf.  There  was  no  particular 
time  agreed  upon  for  the  loading  of  the  lumber,  nor  was  it  ex- 
pressly agreed  that  the  whole  lot  should  be  taken,  but  it  was  the 
expectation  and  understanding  of  both  parties  that  the  whole 
should  be  taken,  and  should  be  loaded  without  unreasonable 
delay.  In  remoying  the  yessel  from  the  wharf,  the  captain 
4icted  in  good  fidth,  and  exercised  reasonable  care  and  diligence 
in  loading  the  lumber.  The  lumber  on  board  was  deliyered  to 
the  defendant,  but  he  declined  to  pay  the  freight,  claiming 
that  the  plaintifb  had  not  performed  their  contract,  and  that  he 
had  suffered  large  damages  by  their  neglect  The  case  was  re- 
serred  for  the  adyioe  of  this  court 

Warner f  for  the  plaintiffiB. 

H.  K.  W.  Welch,  for  the  defendant 

By  Court,  HmoH,  J.  The  question  whether  the  stipulations 
in  a  contract  in  respect  to  acts  to  be  performed  by  the  parties 
Are  conditions  precedent  to  the  right  to  enforce  performance  on 
the  part  of  one  of  them,  is  to  be  determined  by  the  intention, 
«s  it  is  deriyed  from  the  contract  itself,  rather  than  from  any 
technical  rules  of  construction  which  might  be  applied  to  it 
As  remarked  by  Tindal,  0.  J.,  in  Siavere  y.  Curling ^  8  Bing.  N. 
O.  856,  the  rule  has  been  established  by  a  long  series  of  decis- 
ions in  modem  times,  that  the  question  whether  coyenants  are 
to  be  held  dependent  or  independent  of  each  other  is  to  be  de- 
termined by  the  intention  of  the  parties  as  it  appears  on  the 
jnstmment,  and  by  the  application  of  common  sense  to  each 
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particular  case;  to  which  intention,  when  once  diacoY6ied.i  all 
technical  forms  must  give  way. 

No  doubt  where  there  is  an  entire,  open,  unrescinded,  specia} 
contract,  by  which  compensation  for  services  to  be  performed  i» 
clearly  made  to  depend  upon  full  performance,  the  pariy  whose 
part  is  unperformed  cannot  recover,  either  on  the  contract  itself 
or  in  general  assumpsU^  for  such  part  performance  as  he  may 
have  rendered,  because  the  parties  may  enter  into  such  stipula- 
tions as  they  please.  But  the  question  in  every  case  is  whether 
such  intention  is  expressed  in  the  contract;  and  where  such 
intention  would  seem  to  be  contrary  to  the  equity  of  the  case, 
courts  ought  to  require  that  it  should  be  clearly  and  precisely 
expressed  before  they  enforce  it.  Applying  the  plain  and  reason- 
able rule  of  construction  just  suggested  to  the  present  case,  we 
think  it  was  not  the  intention  of  these  parties  that  the  trans- 
portation of  the  whole  lot  of  lumber  should,  under  aU  circum- 
stances, be  a  condition  precedent  to  the  right  of  the  plaintifb 
to  recover  for  anything  they  might  do  under  the  contract. 

By  the  finding  it  appears  that  there  was  no  express  agreement 
that  the  whole  lot  of  lumber  should  be  taken;  but  as  there  was 
an  understanding  and  expectation  that  it  would  be,  it  is  insisted 
that  this  was  necessarily  implied,  and  is  therefore  as  much  a  part 
of  the  contract  as  if  it  had  been  definitely  expressed.  If,  in 
fact,  it  had  been  expressed  in  general  terms  that  the  whole  lot 
should  be  taken,  it  might,  perhaps,  be  worthy  of  consideration, 
whether,  in  order  to  give  a  reasonable  construction  to  it,  such 
an  unforeseen  contingency  arising  from  the  act  of  God  as  ex- 
isted in  this  case,  and  prevented  its  performance,  ought  not  to 
be  considered  as  excepted  out  of  it.  But  however  this  may 
be,  it  appears  to  us  that  to  supply  by  implication  a  stipulation 
not  contained  in  the  contract,  that  the  plaintiffs  would,  at  aU 
events,  take  and  transport  to  Hartford  the  whole  lot  of  lumber 
without  reference  to  any  unforeseen  contingencies,  would  be 
quite  unreasonable;  and  the  expectation  of  the  parties  that  the 
whole  lot  would  be  taken  is  quite  insufficient  for  the  purpose  of 
supplying  such  a  stipulation.  Had  the  parties  contemplated 
such  a  freshet  in  the  river  as  to  make  it  impossible,  in  the  exer- 
cise of  reasonable  care  and  diligence,  to  put  the  lumber  on 
board  the  vessel,  it  is  plain  that  the  master  of  the  vessel  ivould 
never  have  entered  into  a  contract  to  do  it.  And  if  we  wcire  to 
add  stipulations  to  the  contract  which  the  parties  themselveB 
did  not  make,  it  appears  to  us  that  such  only  should  be  inferred 
as  the  parties  themselves  would  have  made  had  they  foreseen 
the  drctmxstances  that  rendered  such  stipulations  important 
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But  had  {he  oontnct  been  sach  as  the  defendant  oontendf 
that  it  was,  we  should  still  be  of  opinion  that  the  plaintiflb 
mig^t  recoTer  for  the  lumber  that  they  actoally  transported 
under  it.  The  case  then  would  be  Tery  similar  to  that  of  Bitchie 
T.  Aikmson,  10  East,  295,  where  the  master  of  a  vessel  had  con- 
tracted to  bring  to  London  a  complete  cargo,  to  be  paid  for  at 
a  certain  rate  per  ton,  and  inasmuch  as  the  contract  was  diTis- 
ible,  the  court  held  that  the  plaintiff  might  recoyer  for  so  much 
as  he  aotuallj  brought,  though  less  than  a  complete  cargo. 
And  Lord  Ellenborough  remarked  that  all  the  cases  of  condi- 
tions precedent  have  been  where  the  thing  to  be  done  was  a 
strict  indivisible  condition.  Here,  as  in  the  case  referred  to* 
the  deliyery  of  the  lumber,  to  be  paid  for  in  proportion  to  the 
extent  of  the  delivery,  leaving  the  defendant  to  his  remedy  for 
a  short  delivery » is  in  its  nature  divisible;  and  on  this  ground 
the  plaintiffs  would  be  entitled  to  recover.  The  defendant's 
case,  as  it  appears  to  us,  is  no  stronger  than  the  case  of  Boone 
T.  JBt/re,  cited  in  Campbell  v.  Janes,  6  T.  B.  573,  where  the  de- 
fendant was  held  liable  to  pay  for  a  plantation  with  the  negroes 
upon  it,  although  the  plaintiff  had  covenanted  that  he  had  a 
good  title,  and  was  lawfully  possessed  of  the  negroes,  and  the 
defendant  covenanted  that  the  plaintiff  well  and  truly  perform- 
ing all  and  everything  in  the  deed  contained  on  his  part  to  be 
performed,  he,  the  defendant,  would  pay,  etc.,  and  the  plea, 
which  was  overruled,  set  up  the  fact  that  the  defendant  had  not 
a  good  title  to  the  negroes,  and  was  not  at  the  time  legally  pos- 
sessed of  them.  We  have  not,  therefore,  thought  it  necessary 
to  inquire  whether  the  plaintiffs'  case  comes  within  the  prin- 
ciple upon  which  a  class  of  cases  rests,  some  of  which  have  been 
cited  in  the  argument,  in  which  it  has  been  held  that  where  a 
plaintiff  has  been  prevented  by  the  act  of  Grod  from  performing 
certain  specified  services  contracted  for,  he  may  nevertheless 
recover  for  what  he  has  done  under  such  a  contract;  being 
satisfied,  for  the  reasons  already  given,  that  the  plaintiffs  are 
entitled  to  recover  the  pro  rata  compensation  provided  for  in 
the  contract  for  the  lumber  actually  transported  by  them.  And 
so  we  advise  the  superior  court. 

In  this  opinion  the  other  judges  concurred. 
Judgment  for  plaintiffs  advised. 

PSBfOBMAKOI    or    EnTIBS    CONTRACT,  WHST  CoiTDniON   PbBOUSIIT  VO 

KsoovKBY,  sod  when  raoovery  it  poasible  in  case  of  jMurt  perfornunoet  8m 
Ostfay  V.  MortoHf  62  Am.  Deo.  49,  and  note  ooUeoting  prior  oMet;  aleo  HiU- 
Am.  Dao.  Vol.  LZVin— 95 
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fford  ▼•  OmUre^t  Adm*r,  Id.  475,  aod  note.  Plain  laognage  of  a  oontnol 
making  a  term  a  condition  precedent  mnet  prevail,  even  though  tlie  oondi- 
Hon  appean  to  be  contrary  to  the  eqoity  of  the  case:  Mokmt^  t.  Bnid^  4i 
Conn.  248»  oiting  tfao  principal  caee. 


'^k\\\ 


Wt  V.   WlIiLIAMB. 

Hi7Sft4in>  Vim  IxTiBBT  Of  Shabu  of  Bakk  Stock  nr  Win»  or  Equxstt, 
by  canaing  them  to  be  trenaf  erred  into  her  name  on  the  booki  of  the 
bank,  or  by  procuring  them  to  be  directly  tnuiaf  erred  by  the  pemn  firam 
whom  he  porehaeed  into  her  name,  there  being  no  erediton  and  no  fenod 
vpon  any  other  person. 

BusBAND  IS  Irsbtogablt  Boukd  by  Gut  to  Wir^  without  nsingwovds 
to  that  offset,  or  covenanting  that  he  will  not  resume  or  sell  the  thing  be 
has  given  to  his  wife,  although  when  a  stranger  makes  a  gift  tA  pennoal 
propeiiy  to  the  wife  words  of  ezdudveness  are  necessary. 

Out  by  Husband  to  Wds  will  bb  8u8TAXina>  nr  Bquztt  where  Hisn 
axa  no  creditors. 


Bill  in  equity  to  detennine  the  ownerahip  of  fifiy  shareg  o( 
■took.    The  facts  sufficiently  appear  in  the  opinion. 

SwngefrfoTd^  tar  the  petitioners. 

Baldwin  and  Parrnns^  for  the  respondents. 

By  Oonrt,  Ellswobth,  J.  The  question  to  be  decided  is 
whether  the  fifty  shares  of  stock  of  the  Hartford  bank  standing 
in  the  name  of  Fanny  Oowles  were,  at  the  time  of  her  deaths 
her  estate,  or  a  part  of  the  estate  of  her  deceased  husband, 
Bichard  Cowles.  The  claimants  on  the  one  side  are  legatees  of 
said  Fanny,  and  on  the  other  of  said  Bichard. 

When  Fanny  Oowles  married  Bichard  Cowles  in  1811,  thirty- 
six  of  the  shares  stood  in  her  name  by  distribution  from  her 
father's  estate.  In  1837  Mr.  Cowles,  wishing  to  make  use  of 
those  shares  as  a  securiiy  for  a  loan  at  the  bank,  transferred  them 
into  his  own  name,  and  thence  to  the  bank,  and  after  the  loan 
was  repaid,  caused  them  to  be  retransferred  into  the  name  of  his 
wife,  where  they  haye  remained  eyer  since.  During  the  con- 
tinuance of  the  marriage  he  likewise  purchased  fourteen  other 
shares  (fiye  shares  at  one  time  and  nine  at  another),  probably 
with  the  diyidends  from  the  thiriy-six  shares,  and  had  them 
directly  transferred  by  the  person  of  whom  he  purchased  into  the 
name  of  his  wife. 

Without  stopping  to  inquire  whether  bank  stock  standing  in 
the  name  of  the  wife,  and  owned  by  her  at  the  tune  of  the  mar* 
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riage,  is  properly  m  possesaion,  and  like  other  pezsonal  properly 
in  posaeesion  paseee  at  once  to  the  husband  at  the  common  law 
we  proceed  to  examine  the  question  who  owned  this  stock  at  the 
death  of  Mrs.  Cowles. 

The  case  presents  two  questions:  first,  did  Mr.  Cowles,  bj 
what  was  done,  giye  this  property  to  his  wife  to  be  ezdasiyely 
her  own  ?  and  if  so,  in  the  next  place,  will  the  law  or  eqnily 
allow  this  to  be  done,  especially  in  this  state?  We  think  both 
questions  must  be  answered  in  the  affirmatiye. 

First,  then,  did  Mr.  Cowles  giye  this  proper^  to  his  wife  to 
be  exclusiyely  her  own  ?  The  transfer  of  the  thirly-siz  shares 
was  made  directly  to  her,  on  the  books  of  the  bank,  in  the  form 
prescribed  by  the  by-laws.  This  is  sufficient  in  equily  (if  there 
be  nothing  more)  to  yest  the  interest  in  her.  Whether  marriage 
is  an  impediment  fiills  under  the  second  inquiry.  As  to  the 
fourteen  shares  purchased  by  Mr.  Cowles,  he  neyer  took  a  title 
to  them  himself,  but  had  them  at  once  transferred  bj  the  yendor 
into  the  name  of  his  wife.  Now,  had  such  transfers  been  made 
by  a  parent  into  the  nameof  achild,  the  child  would  acquire  the 
interest  as  an  adyancement,  such  intent  being  inferred  bj  law 
from  the  relationship  of  the  parties.  The  same  is  true  in  case 
of  the  wife,  where  the  husband  purchases  land  and  has  the  deed 
made  directly  to  her,  there  being  in  the  case  no  creditors  and  no 
fraud  upon  any  other  party.  The  law  attaches  to  absolute  deeds 
and  transfers  a  full  alienation  of  the  entire  interest  or  properly, 
so  far  as  the  alienation  is  permitted  bj  the  principles  of  law  or 
equity.  Such  are  all  the  gifts  or  deeds  by  husbands  to  wiyes  of 
real  or  personal  estate  found  in  the  books,  from  the  case  of 
Slanmng  y.  Style,  decided  in  1784,  and  found  in  8  P.  Wms. 
884,  to  the  present  time,  and  they  are  exceedingly  numerous. 
They  sustain  the  principle  that  so  far  as  the  form  and  substance 
of  the  gift  or  alienation  are  important,  that  which  would  be  good 
if  made  to  a  third  person  is  good  in  acourt  of  equity  if  made  by 
the  husband  to  his  wife.  We  will  cite  a  few  of  the  cases:  Slan- 
nir^g  y.  Style,  8  P.  Wms.  834;  Lucas  y.  Lucas,  1  Atk.  270;  I^ree- 
manUe  y.  Bankes,  5  Yes.  79;  BaUersbee  y.  Farringkm,  1  Swanst 
106;  LaiaureUe  y.  WiUiams,  1  Barb.  9;  Neu/viUe  y.  Thomson,  8 
Edw.  Oh.  92;  McEennan  y.  FhiUips,  6  Whart.  671  [87  Am.  Dec. 
438];  Kee  y.  Yasser,  2  Ired.  Eq.  658  [40  Am.  Dec.  442];  Stan- 
wood  y.  Stanwood,  17  Mass.  67;  Fhdps  y.  Phelps,  20  Pick.  666; 
Adams  y.  BrackeU,  6  Met.  280;  2  Story's  Eq.  Jur. ,  sea  1204;  Jones 
T-.  Oberu^iam,  10  Gratt  259. 

The  reason  why  we  haye  dwelt  sa  long  upon  a  point  which  ap- 
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pears  too  dear  to  admit  of  a  doubt  is  because  it  was  streniiotislj 
contended  on  the  argoment  that  a  deed  or  gift  by  the  husband  to 
his  wife  was  not  of  coarse  to  her  exdusiye  ose,  bat  to  his  ase^ 
like  other  properly  given  her,  and  that  he  coald  by  force  of  his 
marital  rights  resume  it;  and  the  case  of  Mews  y.  Msws^  21  Eng. 
L.  &  Eq.  666,  was  particularly  pressed  upon  our  attention  in  sup- 
port of  the  position.  If  by  this  nothing  more  is  intended  than 
that  the  transfer  by  the  husband  to  his  wife  must  be  a  complete 
transfor  of  the  property  to  her,  irrevocable  in  its  character,  we 
assent  to  the  proposition;  but  if  it  is  meant  that  such  a  transfer 
must  be  accompanied  with  the  word  ''  irrevocably /'  or  words  of 
equivalent  import,  we  cannot  give  it  our  assent.  No  such  cape 
can  anywhere  be  found. 

The  case  of  Msw8  v.  MetM,  wpra,  as  we  imderstand  it,  de- 
cides nothing  more  than  that  there  must  be  a  complete  and  full 
transfer,  such  as  would  >je  complete  and  effectual  in  the  case  of 
other  persons  to  vest  the  entire  legal  and  equitable  interest  ex- 
clusively in  the  grantee  or  donee.  The  case  of  NeufvUle  v 
Thomson^  8  Edw.  Ch.  92,  means  no  more  than  this.  Undoubt- 
edly  the  cases  all  of  them  import  that  the  wife  is  to  take  to  the 
exclusion  of  the  husband,  but  this  is  to  be  inferred  from  the 
fact  that  it  is  a  bonajide  gift  of  the  husband  to  his  wife;  if  this  is 
not  irrevocably  to  her  separate  use,  the  transaction  has  no  mean- 
ing, for  no  one  pretends  that  a  legal  title  passes  to  her.  We  can- 
not believe  that  the  husband,  in  order  to  be  irrevocably  bound, 
must  use  language  to  that  effect,  or  covenant  that  he  will  not 
resume  or  sell  the  thing  he  has  given  to  his  wife.  When  a 
stranger  gives  to  the  wife,  it  is  true  that  words  of  exclusiveness 
are  necessary,  for  otherwise  the  unity  of  husband  and  wife 
would  carry  to  the  husband  alone  a  gift  of  personal  property 
made  to  the  wife.  But  when  the  husband  himself  gives  to  his 
wife,  this  cannot  be  necessary,  and  we  are  confident  no  case  can 
be  found  which  upholds  such  a  doctrine. 

The  next  question  is,  Will  a  court  of  equity  sustain  an  executed 
grant  or  gift  by  the  husband  to  his  wife,  where  there  are  no 
creditors  to  be  injured?  For  it  is  conceded  that  it  cannot  be 
done  at  all  at  law,  and  that  it  will  not  be  sustained  in  equity 
where  done  to  the  prejudice  of  creditors. 

Were  it  not  for  the  case  of  Dibble  v.  HuUon^  1  Day,  221,  this 
question  would  be  too  clear  for  an  argument.  There  is  an  un- 
broken current  of  decisions,  and  of  the  highest  judicial  author- 
ity, sustaining  such  gifts,  both  in  England  and  this  country. 
In  several  of  the  states  the  principle  has  been  directiy  aflSirmedv 
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and  we  are  not  aware  that  it  is  anywhere  denied  or  called  in 
qneetion  beyond  the  limits  of  our  own  state. 

We  do  not  think  it  necessary  to  go  extensiyely  into  the  dis- 
enssion  of  this  doctrine,  because  it  is  fully  considertsd  in  the 
eases  referred  to,  and  was  examined  carefully  by  this  court  in 
the  late  case  of  Biley  y.  Biiey,  25  Conn.  154.  We  then  intimated 
what  we  thought  the  law  might  be  held  to  be,  and  on  full  argu- 
ment we  are  now  satisfied  that  the  doctrine  which  preyails  else- 
where should  be  adopted  here,  notwithstanding  the  ancient  case 
of  DOMe  y.  HuUon,  1  Day,  221.  We  are  aware  that  that  case 
was  decided  by  a  court  embracing  men  of  high  judicial  char- 
acter and  ability,  and  that  it  has  for  years  been  treated  by  mem- 
bers of  the  profession  and  by  judges  on  the  circuit  certainly  as 
the  law  of  the  state,  but  it  has  at  no  time  receiyed  fayor  from 
courts  or  jurists  elsewhere,  nor  has  it  been  always  approyed  in  all 
its  details  and  without  qualifications  by  our  own  courts.  It  has, 
on  the  contrary,  often  been  spoken  of  with  regret,  as  an  anomaly 
in  the  law,  irreconcilable  with  principles  of  acknowledged  equity 
and  justice.  So  far,  then,  as  that  case  decides  that  the  husband 
cannot,  under  any  circumstances,  make  a  yalid  and  perfect  gift 
to  his  wife,  we  think  it  ought  not  longer  to  be  held  to  be  the 
law  of  the  state.  Little,  if  any,  incidental  injury  wHl  be  likely 
to  arise  from  the  repudiation  of  that  doctrine  and  the  establish- 
ment of  the  new  and  more  equitable  one  which  we  now  adopt. 
The  statutes  of  repose  will  coyer  many  cases,  and  in  others  the 
injury  will  not  be  yeiy  great;  and  it  is  better  that  that  injury 
be  submitted  to  than  to  haye  the  doctrine  left  as  it  has  been 
understood  to  be,  working  manifest  injustice  to  indiyiduals  not 
odnyersant  with  the  niceties  of  law,  and  to  the  communiiy  gen- 
erally. Nor  are  we  certain  that  the  chief  doctrine  of  the  case  of 
Dibble  y.  ffuiton,  1  Day,  221,  has  been  reiterated  and  sanctioned 
in  this  court  so  often  as  has  been  claimed  by  the  counsel  for 
the  defendants.  Let  us  look  at  the  cases  dted:  Morgan  y. 
Huimes  Bank,  14  Oonn.  99,  does  not  contain  a  reference  to  the 
case  of  Dibble  y.  Htition,  mipra,  and  only  decides  that  personal 
property  accruing  to  the  wife  during  coyerture,  whether  in  ac- 
tion or  possession,  passes  to  the  husband  at  law  and  in  equity, 
if  there  be  no  words  confining  the  use  to  the  wife — a  principle 
settled  in  Orimoold  y.  Fenniman,  2  Conn.  664,  which  rests  on 
another  ground,  which  we  will  presently  notice.  The  Iburih 
EtxlesiasHcal  Society  etc,  y.  Mather,  15  Id.  687,  turned,  we  think, 
on  the  same  point  as  Morgan  y.  Thames  Bank,  supra;  it  was  the 
case  of  a  note  giyen  by  a  third  person  to  the  wife  during  coyer* 
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ture.  How  far  the  court  meant  to  go,  if  at  all,  beyond  that  yei^ 
point  in  the  case  ve  cannot  say;  that  point  was  entirely  deoisiye^ 
and  the  court  cite  Chriswold  t.  Penniman,  9upra,  and  that  dasa 
of  cases,  in  support  of  the  decision.  It  is  at  least  certain  that 
the  counsel  in  arguing  that  case  did  not  in  the  slightest  degree 
refer  to  or  claim  benefit  from  DOMe  t.  Hutton,  supra,  but  rather 
from  OriswM  t.  Penniman,  supra,  and  that  class  of  cases. 
Judge  Ohurch,  in  giving  the  reasons,  puts  the  judgment  of  fhe 
court  distinctly  on  the  ground  that  the  note  was  given  to  the 
wife  by  her  brother  during  coverture,  and  in  a  subsequent  para- 
graph, in  speaking  of  a  hypothetical  case,  he  alludes  to  DQMe 
V.  HuUon,  supra,  with  seeming  approbation.  There  is  no  evi- 
dence that  the  court  intended  to  go  beyond  OriswM  v.  Penmi^ 
man,  supra.  The  next  case  is  TFiti/on  v.  Bamwm,  19  Oonn.  171. 
This  decision  is  a  reiteration  of  those  of  OriswM  v.  Penniman^ 
supra,  and  Iburth  EodesiasHoal  Society  eto.  v.  MnOher,  supra;  and 
the  case  of  Dibbie  v.  HuUon,  supra,  is  not  once  alluded  to  in  the 
opinion  of  the  court;  Edwards  v.  Sheridan,  24  Oonn.  165,  is  one 
of  the  same  character.  These  are  all  the  cases  cited  from  our 
reports;  and  they  are  in  our  view  a  feeble  auxiliary  to  the  chief 
doctrine  of  the  case  so  much  appealed  to.  The  court  through- 
out has  seemed  averse  to  a  positive  confirmation  of  the  case  of 
Dibble  v.  HvJUon,  supra,  in  its  entire  doctrine.  We  do  not  doubt 
that  that  case  has  been  followed,  though  sometimes  reluctantly, 
by  judges  on  the  circuit,  and  assumed  to  be  the  law  of  our  state 
by  eminent  counsel  in  advising  their  clients,  but  nevertheless 
we  think  that,  so  far  as  it  denies  the  power  of  the  husband  to 
give  property  to  his  wife,  it  is  not  good  law,  and  ought  not 
longer  to  be  upheld. 

But  it  is  said  that  if  this  court  has  not  distinctly  reaffirmed 
the  case  of  Dibble  v.  HuUon,  supra,  the  doctrine  of  the  case  is 
necessarily  assumed  to  be  good  law  in  Oriswold  v.  Penmrnan, 
supra,  and  the  kindred  cases  which  have  followed  that  case,  for 
it  is  said  the  principle  that  personal  property  accruing  to  the 
wife^uring  coverture  at  once  vests  in  the  husband  springs  from 
the  theory  of  the  common  law  that  the  husband  and  wife  are 
one,  and  that  hence  the  husband  cannot  make  a  gift  to  his  wife. 
For  most  purposes,  this  principle  of  oneness  or  legal  unity  i» 
recognized  in  courts  of  law,  but  there  are  numerous  and  impor- 
tant exceptions  in  equity,  and  the  power  of  the  husband  ta 
give  property  to  his  wife  is  one  of  these  exceptions  univer- 
sally recognized  in  the  books.  The  principle  of  the  common 
law  is  fully  maintained  in  Oriswold  v.  Penniman,  supra,  on 
grounds  quite  sufficient,  in  our  judgment,  and  which  must  con- 
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tinae  to  uphold  fhat  dasB  of  caseB,  if  we  regard  the  gjnaaetrj 
of  the  law  of  baron  And/erne. 

All  agree  that  whateyer  personal  property  acoraes  to  a  married 
woman,  whether  in  possession  or  in  aotion,  at  law  vests  abso- 
lutely in  the  hushand.  He  may  sne  alone  on  his  legal  title, 
whidi  proves  that  the  title  is  in  him,  and  him  only.  But  this  is 
not  tme  of  the  wife's  ohoses  which  aocmed  before  coverture; 
the  legal  title  to  them  is  not  vested  in  the  husband,  but  in  the 
wife,  and  he  has  only  a  right  to  make  them  his  own  by  suit  or 
other  mode  of  collection.  Therein  is  the  difference.  In  one 
case  he  gets  a  title  by  operation  of  law,  and  in  the  other  he  gets 
none,  but  only  a  mere  right  to  unite  with  his  wife  in  collecting 
the  money.  Why  should  equity  be  invoked  to  divest  the  hus- 
band of  a  l^gal  title  which  the  law  has  created  in  his  behalf  and 
for  his  benefit?  We  do  not  readily  see  a  reason  for  it,  and  must 
regard  the  doctrine  of  Ortswold  v.  Fenniman,  supra,  as  sound 
and  consistent,  based  on  the  common  law  itself  and  the  earlier 
deoiBions  of  the  English  courts,  and  that  to  depart  from  it 
would  create  rather  than  remove  an  anomaly  in  the  law.  We 
think  a  proper  discrimination  has  not  been  made  between  the 
ease  of  DOMe  v.  Hution,  mipra,  and  that  of  Oriswold  v.  Penvi- 
man,  9upra.  In  the  former  a  court  of  equity  could  and  should 
have  carried  out  the  intention  of  the  parties;  in  the  latter  the 
law  was  left  to  take  its  course,  according  to  its  own  wisdom  and 
policy,  there  having  been  no  intention  of  the  parties  to  adopt  a 
diflerent  rule.  These  cases  have,  it  is  true,  something  in  com- 
mon, but  not  to  such  an  extent  that  the  latter  can  be  said  to 
sustain  the  main  doctrine  of  the  former. 

Besides,  the  doctrine  of  Orisioold  v.  Penniman,  supra,  has 
been  so  often  affirmed  and  reaffirmed  by  this  court  that  we  must 
not  be  understood  as  willing  to  impair  its  force  by  the  present 
decision.  Nor  can  it  be  important  to  question  it,  since  the  pas- 
sage of  the  recent  statutes  for  the  protection  of  the  rights  of 
mazried  women.  The  following  are  the  cases  in  this  court  re- 
affirming the  doctrine  of  Oriswold  v.  Penniman,  supra:  FUch  v. 
Alter,  2  Oonn.  148;  ComwaU  v.  ffoyt,  7  Id.  420;  WhiiOesey  v.  M> 
Uahon,  10  Id.  187  [26  Am.  Deo.  882];  Morgan  v.  Thames  Bank, 
14  Id.  99;  Ibur(h  EodesiasHcal  Society  etc.  v.  Maiher,  16  Id.  687; 
Winkm  v.  Bamum,  19  Id.  171;  Eawley  v.  Burgess,  22  Id.  284; 
Edwards  v.  Sheridan,  24  Id.  166. 

We  advise  judgment  to  be  rendered  for  the  petitionefB. 

In  this  opinion  the  other  judges  concurred. 
Judgment  advised  for  the  petitionenf. 


892  Imlat  v.  Union  Branch  R.  R  Co.  [Conn. 

ComnnrAiroB  ob  Girr  bt  Hitsbaxd  to  Wifb,  SusTAnrxD  ix  Bquitt 
where  righte  of  crediton  do  not  iDtervene:  Warner  ▼.  Brown,  57  Am.  Dec 
191 ;  Oamer  t.  0€umer,  Id.  583,  and  notes  to  theie  oaaea.  The  principal  caae 
is  cited  to  this  effect  in  Jenning$  v.  DavU,  31  Conn.  138;  UnderhUl  ▼.  J/or. 
pan,  33  Id.  107;  Wheeler  v.  Wheeler,  43  Id.  507;  Putnam  ▼.  Biekndl,  18  Wis. 
835;  and  express  words  Indicating  the  hnshand*s  intention  are  not  necessary: 
Jenninge  ▼.  Dwoie,  31  Conn.  142;  Smiih  ▼•  ChapeU,  Id.  695;  Boardman'i  Aj*- 
peal,  40  Id.  197,  all  citing  the  principal  case;  but  see  the  principal  case  distin- 
goished  in  Plumb  ▼.  Ivea,  39  Id.  123;  but  words  expressing  the  intention  are 
neoessary  if  the  conveyance  or  gift  is  made  by  a  stranger  to  the  wife:  /Jamil- 
km  T.  Bishop,  29  Am.  Dec.  101,  and  note  collecting  prior  casas;  note  to  War' 
ner  ▼.  Brown,  57  Id.  195;  Boardman*$  Appeal,  eupra,  citing  the  principal 


Ihlay  v.  Union  Bbanoh  Railboad  Compant. 

[36  OomnozioDT.  949.] 

'C4KI1TO  OF  Land  tob  Pubuo  Ujsb  Iicplibs  No  Mo&b  than  its  SvBJwmon 
TO  Pabtioulab  Usb  for  which  the  public  require  it,  and  the  sequestration 
is  limited  to  that  particular  use. 

Afpropbiatino  Land  of  HioifWAT  to  Railway  Uan  Imposes  Nbw  Sbb- 
▼ITUDB  THEBKON,  such  AS  to  entitle  the  owner  of  the  soil  to  compensa- 
tion for  the  new  use,  which  the  law  awards  when  land  is  taken  for  pub- 
lic purposes. 

Bill  for  injunction,  amicably  submitted  to  the  superior 
court,  and  the  case  reserved  for  the  advice  of  this  court.  The 
defendant  was  incorporated  in  1856,  with  power  to  lay  down 
and  operate  a  railroad  on  Commerce  street  in  the  city  of  Hart- 
fordy  and  by  its  charter  was  made  subject  to  the  general  act  of 
1849,  relating  to  railroads,  which  provided  that  **  evety  railroad 
corporation  shall  be  liable  to  pay  all  damages  that  shall  be  oc- 
casioned by  laying  out,  making,  and  maintaining  their  road,  and 
such  damages  shall  be  estimated  by  three  appraisers  to  be  ap- 
pointed by  any  judge  of  the  superior  court,  upon  application  of 
said  corporation,  after  due  notice  to  the  other  pariy Pro- 
vided, that  no  railroad  shall  be  worked  upon  or  opened  across  the 
lands  of  any  person  until  the  damages  assessed  to  such  person 
shall  have  been  paid,  or  secured  to  his  satisfaction."  Commerce 
street  was  a  public  highway,  the  fee  of  which  was  vested  in  the 
adjoining  proprietors,  among  whom  were  the  plaintiffs.  The 
defendant  was  proceeding  to  construct  its  railroad  on  the  street 
without  an  assessment  of  damages  being  made  by  appraisers,  or 
the  owners  of  the  adjoining  property  being  in  any  way  compen- 
sated  for  the  land  taken  in  the  highway,  or  the  injury  caused  by 
depreciation  in  the  value  of  their  adjoining  lands.     The  railroad 
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would  conform  generally  to  the  grade  of  the  streety  and  its 
route  and  level  had  been  chosen  cautioualj  and  with  reasonable 
regard  for  the  comfort  and  convenience  of  the  adjoining  proprie- 
tors. The  petitioners  asked  that  the  defendajit  be  enjoined 
from  further  constructing  the  road  until  damages  should  have 
been  assessed,  and  compensation  made  therefor,  while  the  de- 
fendant claimed  that  it  was  not  liable  to  pay  any  damages  for 
the  occupation  of  a  public  highway  for  its  railroad. 

Zr.  F.  Bobinson,  for  the  plaintiffs. 

Hubbard,  for  the  defendants. 

By  Court,  Stobbs,  0.  J.  Had  the  land  on  which  the  defend* 
ants  have  undertaken  to  build  their  railway  never  become  a 
public  street,  the  right  of  the  petitioners  to  a  preappraisement 
of  damages  would  be  undisputed,  such  a  right  being  literally 
conferred  by  the  general  railroad  law  of  this  state.  But  as  the 
locality  is  a  highway,  it  is  not  admitted  that  the  remaining  estate 
of  the  owners  of  the  soil  can  justly  be  said  to  be  taken  or  appro- 
priated, when  the  land  is  permanently  subjected  to  railway 
uses,  and  to  the  control  of  a  railway  corporation. 

We  assume,  of  course,  that  by  the  establishment  of  the  high- 
way the  estate  of  the  proprietors  of  the  land  so  appropriated 
was  not  extinguished.  The  fee  was  no  less  in  them  than  be- 
fore. The  land  is  said  to  be  taken;  but  the  taking  of  land  for 
public  uses  is  a  term  which  has  a  qualified  signification,  and 
implies  no  more  than  that  the  property  is  to  be  permanently  sub- 
ject to  the  particular  use  for  which  the  public  require  it.  The 
discontinuance  of  the  use,  as  is  well  understood,  restores  the 
whole  estate  disincumbered  to  its  owner. 

Hence,  when  land  is  condemned  for  a  special  purpose  on  the 
score  of  public  utility,  the  sequestration  is  limited  to  that  par- 
ticular use.  Land  taken  for  a  highway  is  not  thereby  convert- 
ible into  a  conmion.  As  the  property  is  not  taken,  but  the  use 
only,  the  right  of  the  public  is  limited  to  the  use,  the  specific 
use,  for  which  the  proprietor  has  been  divested  of  a  complete 
dominion  over  his  own  estate.  These  are  propositions  which 
are  no  longer  open  to  discussion. 

But  it  is  contended  that  land  once  taken  and  still  held  for 
highway  purposes  may  be  used  for  a  railway  without  exceeding 
the  limits  of  the  easement  already  acquired  by  the  public.  If 
this  is  true,  if  the  new  use  of  the  land  is  within  the  scope  of  the 
original  sequestration  or  dedication,  it  would  follow  that  the 
railway  privileges  are  not  an  encroachment  on  the  estate  remain* 
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ing  in  the  owner  of  the  soil,  and  that  the  new  mode  of  enjoying 
the  public  easement  will  not  enable  him  rightfully  to  assert  a 
claim  to  damages  therefor.  On  the  contrazy,  if  the  true  intent 
and  efficacy  of  the  original  condemnation  was  not  to  subject  the 
land  to  such  a  burden  as  will  be  imposed  upon  it  when  it  is 
confiscated  to  the  uses  and  control  of  a  railroad  corporation^  it 
cannot  be  denied  that  in  the  latter  case  the  estate  of  the  owner 
of  the  soil  is  injuriously  affected  by  the  supervening  servitude; 
that  his  rights  are  abridged,  and  that,  in  a  legal  sense,  his  land 
is  again  taken  for  public  uses.  Thus  it  appears  that  the  court 
have  simply  to  decide  whether  there  is  such  an  identity  between 
a  highway  and  a  railway  that  statutes  conferring  a  right  to 
establish  the  former  include  an  authority  to  construct  the  lat- 
ter. 

The  term  ''  public  highway/'  as  employed  in  such  of  our  stat- 
utes as  convey  the  right  of  eminent  domain,  has  certainly  a 
limited  import  Although,  as  suggested  at  the  bar,  a  navigable 
river  or  a  canal  is  in  some  sense  a  public  highway,  yet  an  ease- 
ment assumed  under  the  name  of  a  highway  would  not  enable 
the  public  to  convert  z  street  into  a  canal.  The  highway,  in  the 
true  meaning  of  the  word,  would  be  destroyed.  But  as  no  such 
destruction  of  the  highway  is  necessarily  involved  in  the  loca- 
tion of  a  railway  track  upon  it,  we  are  pressed  to  establish  the 
legal  proposition  that  a  highway,  such  as  is  referred  to  in  these 
statutes,  means,  or  at  least  comprehends,  a  railroad.  Such  a 
construction  is  possible  only  when  it  is  made  to  appear  that 
there  is  a  substantial,  practical,  or  techical  identity  between  the 
uses  of  land  for  highway  and  for  railway  purposes. 

No  one  can  fail  to  see  that  the  terms  ''railway"  and  ** high- 
way "  are  not  convertible,  or  that  the  two  uses  practically  consid- 
ered, although  analogous,  are  not  identical.  Land  as  ordinarily 
appropriated  by  a  railroad  company  is  inconvenient,  and  even 
impassable  to  those  who  would  use  it  as  a  common  highway. 
Such  a  corporation  does  not  hold  itself  bound  to  make  or  to 
keep  its  embankments  and  bridges  in  a  condition  which  vrill 
facilitate  the  transUus  of  such  vehides  as  ply  over  an  ordinary 
road.  A  practical  dissimilarity  obviously  exists  between  a  rail- 
way and  a  common  highway,  and  is  recognised  as  the  basis  of  a 
legal  distinction  between  them.  It  is  so  recognised  on  a  large 
scale  when  railway  privileges  are  sought  from  legislative  bodies 
and  granted  by  them.  If  the  terms ''  highway"  and  *'  railway" 
are  synonymous,  or  if  one  of  them  includes  the  other  by  legal 
implication,  no  act  could  be  more  superfluous  than  to  require  or 
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to  giant  anfhoiitj  to  oonstract  nulways  over  localities  titeadj 
ooonpied  as  highways. 

If  a  I^gal  identiigr  does  not  snhsist  between  a  highway  and  a 
railway,  it  is  illogioal  to  argne  that  beeanse  a  xailway  may  be  so 
oonstmoted  as  not  to  interfere  with  the  ordinary  nses  of  a  high- 
way,  and  so  as  to  be  consistent  with  the  highway  right  already 
eiisiingy  therefore  sach  a  new  nse  is  included  within  the  old 
nse.  It  might  as  well  be  nrged  that  if  a  common,  or  a  canal, 
laid  oat  oyer  the  ronte  of  a  public  road,  could  be  so  aixangedas 
to  leaye  an  ample  roadway  for  yehides  and  passengers  on  foot, 
the  land  should  be  held  to  be  originally  condemned  for  a  canal 
or  common,  as  properly  incidental  to  the  highway  use. 

There  is  an  important  piactioal  reason  why  courts  should  be 
slow  to  recognize  a  l^gal  identity  between  the  two  uses  referred 
to.  They  are  by  no  means  the  same  thing  to  the  proprietor 
whose  land  is  taken;  on  the  contrary,  they  suggest  widely  dif- 
ferent standards  of  compensation.  One  can  readily  conceiye  of 
cases  where  the  value  of  real  estate  would  be  directly  enhanced 
by  the  opening  of  a  highway  through  it,  while  its  confiBcation 
for  a  railway  at  the  same  or  a  subsequent  time  would  be  a  gross 
injury  to  the  estate,  and  a  total  subyersion  of  the  mode  of  enjoy- 
ment expected  by  the  owner  when  he  yielded  his  private  rights 
to  the  public  exigency. 

But  essential  distinctions  also  exist  between  highway  and 
railway  powers  as  conferred  fay  statute— distinctions  which  are 
founded  in  the  yexy  nature  of  the  powers  themselyes.  In  the 
rise  of  the  highway,  the  statute  provides  that,  after  the  obeerr* 
anoe  of  certain  l^gal  forms,  the  locality  in  question  shall  be  foiv 
ever  subservient  to  the  right  of  every  individual  in  the  commu* 
fiily  to  pass  over  the  thoroughfare  so  created  at  all  times.  This 
right  involves  the  important  implication  that  he  shall  so  use 
the  privilege  as  to  leave  the  privilege  of  all  others  as  unob- 
structed as  his  own,  and  that  he  is  therefore  to  use  the  road  in 
the  w*<^«'n<w  in  which  such  roads  are  ordinarily  used,  with  such 
vehicles  as  will  not  obstruct,  or  require  the  destruction  of,  the 
ordinary  modes  of  travel  thereon.  He  is  not  authorized  to  lay 
down  a  railway  track,  and  run  his  own  locomotive  and  car  upon 
it.  No  one  ever  though  of  regarding  highway  acts  as  conferring 
railway  privil^geiai,  involving  a  right  in  every  individual  not  oidy 
to  break  up  ordinaiy  travel,  but  also  to  exact  tolls  from  the 
pubUo  for  the  privflege  of  using  the  peculiar  conveyances 
adapted  to  a  railroad.  If  a  right  of  this  description  is  not  con- 
ferred when  a  highway  is  authorized  by  law,  it  is  idle  to  pretend 
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that  any  proprietor  is  divested  of  such  a  right.  It  would  seem 
that  under  each  oircamstanoes  the  tme  constmotion  of  highway 
laws  could  hardly  be  debatable,  and  that  the  abeenoe  of  legal 
identity  between  the  two  nses  of  which  we  speak  was  patent  acd 
entire. 

Again,  no  axgoment  or  illustration  can  strengthen  the  self- 
ovident  proposition  that  when  a  railway  is  authorized  over  a 
public  highway,  a  right  is  created  against  the  proprietor  of  the 
fee  in  favor  of  a  person,  an  artificial  person,  to  whom  he  before 
bore  no  legal  relation  whatever.  It  is  understood  that  when 
such  an  easement  is  sought  or  bestowed,  a  new  and  indepen* 
dent  right  will  accrue  to  tiie  railroad  corporation  as  against  the 
owner  of  the  soil,  and  that^  without  any  reference  to  the  exist- 
ence of  the  highway,  his  land  will  forever  stand  charged  with 
the  accruing  servitude.  Accordingly,  if  such  a  highway  were 
to  be  discontinued  according  to  the  legal  forms  prescribed  for 
that  purpose,  the  railroad  corporation  would  still  insist  upon 
the  express  and  independent  grant  of  an  easement  to  itself,  en* 
abling  it  to  maintain  its  own  road  on  the  site  of  the  abandoned 
highway. 

We  are  of  opinion,  therefore,  as  was  distinctiy  intimated 
by,  this  court  in  a  former  case  (see  opinion  of  Hinman,  J.,  in 
Nicholson  V.  New  York  etc.  B.  R.  Co.,  22  Conn.  85  [56  Am.  Dec. 
890]),  that  to  subject  the  owner  of  the  soil  of  a  highway  to  a 
f  urUier  appropriation  of  his  land  to  railway  uses  is  the  imposi- 
tion of  a  new  servitude  upon  his  estate,  and  is  an  act  demand- 
ing the  compensation  which  the  law  awards  when  land  is  taken 
for  public  purposes. 

Our  conclusion  may  be  the  occasion  of  some  novelty  of  prac- 
tice under  railway  grants,  but  is  not  an  innovation  on  the  law. 

In  England  it  would  seem,  from  an  examination  of  a  late  case, 
Bamsden  v.  Manche^er  Junction  B.  B.  Co.,  5  Eng.  Railway  & 
Oanal  Cases,  552,  that  the  owner's  residuum  of  estate  in  land 
used  for  a  highway  is  conceded  to  be  a  proper  subject  of  pecu- 
niaiy  damages  when  the  same  land  is  tunneled  for  a  railroad. 

In  this  country  the  course  of  decisions  upon  this  subject  is 
not  uniform.  Many  years  ago  in  the  state  of  New  York,  the 
supreme  court  promulgated,  through  Chief  Justice  Nelson,  a  de- 
cisive opinion  in  favor  of  the  same  position  as  that  now  assumed : 
Ihistees  of  Presbyterian  Soc.  etc.  v.  Auburn  e(c.  B.  B,  Co.,  8  Hill 
(N.  Y.),  567.  In  later  cases,  and  especially  in  that  of  Williams  v. 
Central  B.  B.  Co. ,  18  Barb.  222,  the  doctrine  has  been  advanced 
that  the  application  of  a  highway  to  railway  purposes  is  only  « 
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new  mode  of  enjoying  the  easement  previonalj  acquized  by  the 
public.  It  wonld  have  been  proper  for  us  to  examine  the  rea* 
Boning  and  opinion  of  the  court  sostaining  this  aoggeetiony  had 
not  the  oonrt  of  appeals,  shortly  after  it  had  been  determined  to 
Boatain  the  present  petitioners,  almost  unanimously  rendered  a 
decision  oonouxrent  in  its  result  with  the  Tiews  adopted  by  us, 
and  reversing  the  ease  just  cited:  See  Law  Reporter  for  Decern* 
bar,  1867. 

The  case  of  the  Lexington  A  Ohio  B.  B.  Co.  t.  J^f^plegaie^  8 
Dana,  289  [88  Am.  Deo.  497],  was  cited  at  bar.  But  it  is  quite 
dear  that  the  Kentucky  decision,  like  many  of  those  reported 
by  Barbour,  supreme  court  of  New  York,  proceeded  on  the 
ground  that  the  ownership  of  the  fee  of  a  highway  is  vested  in 
the  public,  or  its  xepresentatiye,  instead  of  the  original  proprie- 
tor.   The  present  decision  is  founded  upon  opposite  premises. 

The  attention  of  the  supreme  court  of  Massachusetts,  Inhalh 
iiania  of  Springfidd  t.  ConnecHcui  Bwer  B.  B,  Co,,  4  Cush.  68, 
has  been  drawn  to  the  matter  under  review;  and  the  utter  want 
of  identity  between  railway  uses  and  highway  uses  is  summarily 
pointed  out  by  Ohief  Justice  Shaw. 

In  Penncfylvania  an  opposite  doctrine  was  early  announced 
by  the  supreme  court  of  that  state.  Case  of  Philadelphia  d  Tren- 
ton  B.  B.  Co.,  6  Whart.  25  [86  Am.  Dec.  202],  but  the  decision 
was  questioned  a  few  years  after  by  Houston,  J.,  in  the  case  of 
Monongahda  Nov.  Co.  v.  Coons,  6  Watts  k  S.  117,  and  a  wide 
departure  from  its  principles  was  certainly  made  in  Mifflin 
v.  EdrrMurg  etc.  Bailroad  Co.,  16  Pa.  St.  192,  where  it  is  de- 
cided that  the  payment  of  damages  to  the  owner  of  the  soil  of  a 
highway  by  a  turnpike  company  will  not  preclude  him  from  ob- 
taining a  new  appraisal  when  a  railroad  is  laid  out  over  the  same 
locality. 

Our  decision  upon  the  point  now  discussed  dispenses  with  an 
inquiry  as  to  the  right  of  the  petitioners  to  an  assessment  of 
merely  consequential  damages  to  the  land  adjacent  to  the  high- 
way, inasmuch  as  it  is  fully  conceded  by  the  defendants  that 
where  land  is  taken,  injury  to  the  adjacent  territoiy  owned  by 
the  same  proprietor  is  always  to  be  considered  by  appraisers. 

No  argument  has  been  offered  against  the  equitable  remedy 
to  which  the  petitioners  have  seen  fit  to  appeal,  and  we  can  have 
no  doubt  that  it  is  appropriately  sought. 

Our  advice  is  that  the  superior  court  enjoin  the  defendants 
from  entering  upon  or  opening  their  sailvr^y  through  Commerce 
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street,  no  appraisal  of  damages  baring  been  made  in  bsfor  ci 
the  owners  of  the  soil  of  the  highway. 

In  this  opinion  the  other  judges  coneitrred. 

Injimotion 


Ths  raiHaiFAL  oau  was  mstdiouibhiis  and  oomnwnted  upon  «zteB- 
rively,  in  EOioU  y.  Fair  Haven  etc.  R.  J?.,  32  Oum.  088,  in  holding  tha* 
the  ftathority  to  lay  and  me  a  honBe-railroad  traok  in  a  pablic  atreet  was  not 
a  new  aemtode  impoeed  npon  the  land,  for  which  the  owners  in  fee  were  en- 
titled to  oompenaation,  hnt  was  a  part  of  the  pnblio  nse  to  which  the  land 
was  originally  subjected  when  taken  for  a  highway;  so  there  is  an  obvioas 
and  essential  difference  between  a  railway  and  a  tnmpike  or  common  load, 
in  respect  both  to  the  manner  of  its  nse  and  the  inoonTenienoe  and  conse- 
quent damage  to  the  ordinary  travel  and  to  the  priTate  land-owner  by  sneii 
nae  a  diversity  so  grsat  as  to  render  the  two  naea  almost,  if  not  altogether, 
inconsistent  with  each  others  StaU  v.  JMne,  27  Id.  tNSO^  also  dlstingniihing 
the  principal 


Collins  v.  Tillou's  Abminibtbaiob. 

[98  OonoBonoirT,  868.) 

CfoioiissioorxBa  nr  Inbolvxvot  abs  Glothxd  with  Both  Law  axd  EomiT 
PowxBB,  in  adjudicating  upon  elaima. 

AOIHT  QAHNOT  BbNY  PBIHOIPAL'8  TiTLl  TO  luOKDp  AXD  BXCAIV  PbOCDOM 

ov  SAiiB  THxasov,  where  he  haa  aooeptad  the  agency  to  aell  the  land, 
and  has  received  the  money  for  it. 

ScATUTB  or  Frauds  dobs  hot  Ezgludb  Faboi<  Bvwjuhui  ov  Oohtbaoi 
siTWXKN  Obantob  AND  Obaktbb,  by  which  the  deed  was  made  to  the 
grantee  to  enable  him,  aa  agent,  the  better  to  sell  and  give  the  title. 

Omnas  or  Dud  is  to  Pass  Titlb,  akd  hot  to  Stats  Cohtraot  btwbm 
Pabtiss,  in  regard  to  the  terma  of  the  purchase  or  mode  of  payment. 

Pabol  Evidbnob  18  Admibsiblb  to  Show  Cibcuiokahgbs  uhdbb  Whboh 
l^BBD  was  MADBy  and  the  relation  of  the  partiea  to  the  oontnust  of  con- 
veyance, and  to  each  other  in  respect  to  it. 

FRAUDULBHT  UsB  BT  ObaHTBB  ov  DbBD  RbUBIVBU  BOB  SPBOmO  FUBPUM 

will  be  relieved  against  in  equity. 

Appeal  from  a  report  of  commissionerB  on  ttie  insolvent  estate 
of  John  TilloUy  rejecting  the  claim  of  Ozro  Collins.  lu  1837 
OoUins  was  the  owner  of  an  nndivided  one  fourth  part  of  a 
forty-acre  tract  of  land  in  Cliicago,  Illinois^  which  was  sold  in 
1814  for  non-payment  of  taxes,  and  was  never  redeemed.  In 
1842  Collins  failed  in  business,  and  assigned  all  of  his  estate 
under  the  bankrupt  law,  not  mentioning,  however,  this  prop- 
erty in  his  inventory,  and  obtained  his  final  discharge  in  1848. 
After  this,  learning  that  many  of  the  Illinois  tax  titles  were  in- 
vaUdt  Collins  and  wife  made  a  warranty  deed  of  this  land  to 
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Tilloa,  under  an  agreement  that  Tillou  should  inTeetigate  the 
etate  of  the  title  to  the  huid,  and  that  he  ehould  act  as  OoUins's 
general  agent  in  inalriTig  a  sale  of  his  interest  therein,  or  oom- 
promising  his  claim  upon  such  terms  as  he,  Tillou,  should  see  fit, 
and  that  if  anything  should  be  receiyed  by  him  he  should  ac- 
count to  Oollins  therefor.  The  deed  recited  the  consideration 
as  ''a  yaluable  sum  in  dollars,  and  other  considerations  re- 
eeiyed,  to  our  full  satisfaction,  of  John  Tillou;"  but  nothing, 
was  in  fact  paid  by  Tillou,  and  the  deed  "wbb  made  so  as  to  en- 
able Tillou  the  more  conyeniently  to  deal  with  the  property. 
Tillou  went  to  Chicago  and  demanded  the  property  of  one 
Bees,  who  was  the  holder  of  the  tax  title,  and  a  compromise 
was  effected,  wherel^  Tillou  gare  Bees  a  quitclaim  deed  of  the 
land,  excq^t  four  and  one  half  acres,  for  which  Bees  in  turn 
gaye  Tillou  a  quitclaim  deed,  and  also  paid  him  one  hundred 
and  nineiy-two  dollars.  Tillou  afterwards  sold  the  four  and 
one  half  acres,  and  receiyed  therefor  fiye  thousand  dollars,  no 
part  of  which,  nor  of  the  one  hundred  and  ninety-two  dollars, 
was  eyer  paid  1^  him  to  OoUins.  All  this  parol  eyidence,  and 
especially  that  idiowing  the  oral  agreement  between  Oollins  and 
Tillou,  was  objected  to  by  the  appellee,  but  the  objections  were 
oyexruled,  and  the  court  gaye  judgment  for  Oollins  for  the 
amount  receiyed  by  Tillou,  after  deducting  a  fsir  sum  for  com- 
pensation, with  interest,  and  the  amount  of  a  note  of  Oollins 
held  by  Tillou's  estate.  The  appellee  filed  a  motion  in  error, 
and  assigned  for  cause  the  admission  of  the  parol  eyidence. 

Baldwin  and  Ives,  for  the  appellee. 
Blackmanf  tor  the  appellant. 

By  Oourt,  Ellswosih,  J.  If  the  appellant,  Ozro  Oollins,  is 
entitled  to  recoyer  from  the  estate  of  John  Tillou,  either  in  law 
or  equity,  the  judgment  of  the  superior  court  is  correct;  for 
the  commissioners  on  insolyent  estates  are,  in  adjudicating  upon 
claims,  clothed  with  the  powers  of  both  courts. 

We  do  not  attach  any  force  to  the  objection  that  Oollins 
might  not  haye  had  a  perfect  title  to  the  land  which  Tillou  sold 
for  him.  It  does  not  lie  with  Tillou  to  deny  the  title  of  his 
principaL  He  was  willing  to  accept  the  agency  and  sell  the 
land;  and  now  for  the  agent  to  retain  the  money  on  such  ground 
is  unconscionable  and  in  yiolation  of  long-established  principles 
of  law. 

The  principal  question  is  whether  parol  eyidence  is  admis- 
to  proye  the  contract  claimed  to  haye  been  made  be* 
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"^ween  Collins  and  Tillou,  and  to  show  that  the  tiansfer  of  lihe' 
and  to  the  latter  was  made  to  enable  him  the  better  to  sell  and 
iipiye  the  title.  It  is  said  first,  that  such  eyidence  is  contrazy  to- 
Cbe  statute  of  frauds,  and  secondly,  that  it  contradicts  the  deed 
<>f  conveyance  from  Collins  to  Tillou. 

We  think  there  is  no  force  in  either  of  these  objections.  A» 
V  the  first,  we  might  hold  that  there  had  been  a  jmrt  execution 
c/k  the  contract,  which  would  take  it  out  of  the  statute;  and  so, 
tOw,  that  where  land  is  sold  and  conveyed,  and  nothing  remains- 
to  be  done  but  for  the  grantee  to  pay  the  money,  assumpsii 
will  lie  without  written  evidence,  as  upon  an  implied  contract. 
AxJ  so  upon  the  express  promise,  as  held  in  New  York,  Massa- 
chusetts, and  Vermont:  See  Hodges  v.  Oreen,  28  Yt.  858,  and 
CBB^  there  cited.  But  the  main  stress  has  been  laid  on  the 
seccid  objection.  And  here  the  error  of  Tillou's  counsel  ia 
that  ^hey  suppose  the  contract  in  dispute  to  be  the  contract  of 
sale  kii  the  deed,  while  it  is  not  so.  The  contract  in  dispute- 
was  cjtde  before  the  deed,  and  not  in  it  or  by  it.  The  deed 
only  l^ows  up  the  contract  by  carrying  it  into  execution,  and 
is  both  rabsequent  to  and  in  pursuance  of  it.  It  is  absolute  in 
its  foxiL.  and  effect,  because  it  was  intended  to  be  so,  and  could 
not  be  Ottherwise.  All  that  it  expresses  about  the  grant  being  to 
the  use  of  the  grantee  is  only  a  part  of  the  formal  title.  It  haa 
repeatedly  been  held  that  a  bill  of  sale  of  goods  is  the  vendor's 
execution  of  the  executory  contract  of  sale,  the  language  of  the^ 
vendor,  not  of  the  vendee.  The  terms  of  payment,  the  counter- 
part of  the  sale,  are  not  usually  nor  of  necessity  a  part  of  the  bill 
of  sale.  The  same  is  true  of  a  deed  «ff  land;  it  is  not  the  language- 
of  the  grantee,  but  of  the  grantor.  This  is  the  doctrine  of  Belden 
V.  Seymour,  8  Conn.  304  [21  Am.  Dec.  661];  Olapp  v.  Tarrea,  20 
Pick.  247;  OreenvauU  v.  Davis,  4  Hill,  643;  and  Linsley  v.  Lovely, 
26  Yt.  128.  The  last  is  a  well-considered  and  pertinent  case. 
This  is  the  language  of  the  court:  *'  The  purpose  for  which  a 
deed  is  made  is  not  to  state  the  contract  between  the  parties  in 
regard  to  the  terms  of  the  purchase,  but  to  pass  the  title  to  the 
land.  The  deed  is  not,  strictly  speaking,  an  agreement  between 
the  grantor  and  grantee.  It  is  executed  by  the  grantor  alone, 
and  is  a  declaration  by  him  addressed  to  all  mankind,  informing 
them  that  he  conveys  thereby  to  the  grantee  the  land  therein 
described.  The  object  is  to  pass  the  title,  not  to  describe  the- 
terms  upon  which  the  land  has  been  sold,  and  the  mode  in  which 
payment  was  to  be  made: "  See  Beach  v.  Packard,  10  Yt.  96  [3ft 
Am.  Dec.  185],  and  Lazell  v.  Lazell,  12  Id.  443  [3G  Am.  Dec.  862]. 
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The  oonsidenatioii  stated  in  tne  deed  is  not  oondnsiTe.  noi 
the  acknowledgment  that  it  is  received.  Its  entire  language  is, 
as  we  haye  said,  the  language  of  the  grantor — ^his  execution  of 
his  prior  agreement:  LmtHey  t.  Lovely^  supra;  1  Qreenl.  Et., 
sec.  286.  A  bill  of  sale,  then,  or  an  absolute  grant  of  land, 
leayes  the  promise  of  the  yendee  or  gzantee  to  be  proved  by 
parol  as  best  it  can,  and  such  proof  is  not  inconsistent  with  the 
instrument  because  it  is  absolute  in  form.  Were  the  inqmrj 
this,  what  is  the  contract  in  the  deed,  as,  how  many  acres  axe 
conveyed  by  it,  or  what  is  the  nature  of  the  estate,  the  deed 
would  be  condusive,  but  quite  otherwise  when  it  is  not  so. 

Further,  if  a  person  makes  a  fraudulent  use  of  a  deed  or  other 
instrument  received  by  him  in  trust,  or  for  some  specific  pur- 
pose, a  court  of  equity  will  grant  relief  on  the  ground  of  mis- 
take or  fraud:  Crocker  v.  Siggins,  7  Conn.  342.  There  the 
grantee  took  the  absolute  interest  in  the  estate  under  a  parol 
promise  to  grant  a  life  estate  to  the  grantee's  mother.  The 
grantee,  having  received  his  deed,  refused  to  grant  the  lifeestate. 
The  court  compelled  him  to  do  it.  In  Morris  v.  Uixon,  1  How. 
118,  the  court  held  a  deed,  absolute  on  its  face,  to  be  a  security 
for  a  loan  of  money;  which  case  belongs  to  a  dass  of  cases  ia 
the  English  and  American  reports  in  which  the  principle  is 
settled  that  a  person  shall  not  make  a  fraudulent  use  of  an  in- 
strument that  is  absolute  in  form,  when  it  was  designed  for  a 
security  only:  Panans  v.  Can^,  11  Oonn.  628;  1  Ghreenl.  Ev., 
sec.  286.  We  regard  parol  evidence  as  dearly  admissible  to 
show  the  drcumstanoes  under  which  a  contract  was  made,  and 
the  relation  of  the  plaiptifh  and  defendants  to  it«  and  to  eadi 
other  in  respect  to  it. 

There  is  no  error  in  the  judgment  of  the  superior  eoort 

In  this  opinion  the  other  judges  conourxed. 
Judgment  affirmed. 

AsBHT  oimior  Aoquam  Tthm  to  PbihcipalIi  PKensrv  lom  ms  Owv 
Bmsfat;  869  Moielj^  y.  Ltme^  02  Am.  Dee.  702,  and  note  vateiing  to  other 
tmuBj  and  an  agent  fraudulently  taking  a  oonyej^anoe  In  hie  own  name  in- 
•toad  of  to  his  principal,  on  a  porohaae  of  land  for  the  Uittert  will  be  decreed 
to  convey  to  hie  principal:  Pmnoek  ▼.  doughy  42  Id.  621. 

Fabol  Etidshob  n  AnmaBiBui  to  Show  Puvobk  iob  Whiok  Died 
WAS  Grrm:  PureeU  y.  Burm,  89  Conn.  433.  So  the  insertion  of  a  consid- 
oratian  in  a  deed  ii  considered  as  made  merely  for  the  pnipoee  of  giving  fall 
effeot  to  the  instroment:  Cfkurbe  t.  Tapping  32  Id.  69,  both  citing  the  prin- 
eipal  case;  but  the  principal  case  was  distingnished  in  Chdpin  y.  Atwaier,  29 
[d.  99,  in  holding  that  a  deed  oonYeying  a  patent  right  was  apoa  the  facto  a 
Am.  nio.  ToL.  LI  V  ill— 96 
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contract  of  the  parties  reduced  to  writing,  and  therefore  merged  all  the  prinr 
parol  transactiona,  and  was  not  a  mere  execution  in  part  of  a  prior  and  com- 
plete parol  contract.  Aa  to  the  admissibility  of  prior  or  oontemporaueous 
parol  agreements  to  control  written  instruments,  see  Bearieh  ▼.  SwineAari, 
61  Am.  Deo.  640,  and  numerous  cases  collected  and  digested  in  note.  Parol 
evidence  is  admissible  to  show  the  situation  of  the  parties,  the  object  in  view, 
and  the  consideration  of  a  written  oontract:  BcUdtoin  ▼.  Carter,  42  Id.  736. 

Pabol  Bvidbvgb  18  Admibsdilx  to  Pbsyzht  FaavDVunnr  Use  ov  Dbbd: 
Mmrkh  y.  SwkuhiOHt  61  Am.  Dec  640. 


Rose  v.  Hall. 

[96  OomnoxiouT,  892.] 

Plzicm  or  Pabt  or  Dkbt  A(xx»bdino  to  TBBm  ov  Obioinal  Obuoa* 
TiOK  18  NOT  SATisrAcrnoN  or  Whou,  although  the  creditor  agrees  te 
and  does  receive  the  part  paid  aa  full  payment,  auoh  agreement  on  the 
part  of  the  creditor  being  without  consideration. 

TiUNHAonoN  G0NSTITUTE8  AoooBD  AND  SATnrAonoN,  where  it  was  agreed 
that  a  debt  should  be  paid  in  bills  of  exchange,  in  goods  on  hand,  and  in 
goods  to  be  manufactured,  the  goods  to  be  taken  at  fair  market  prices, 
and  such  agreement  was  performed  by  the  debtor  and  accepted  by  the 
creditor,  although  the  bills  of  exchange  and  the  goods  amounted  to  less 
than  the  debt;  the  new  duty  undertaken  by  the  debtor  and  the  new 
benefits  received  by  the  creditor  sustain  the  agreement. 

Assuicpsrr  tried  before  auditors  to  whom  the  case  was  referred. 
The  facts  were  reported  to  the  superior  court  by  the  auditors, 
who  found  for  the  defendant,  who  relied  upon  an  accord  and 
satisfaction.  The  report  was  accepted  against  the  plaintiff's 
objections,  and  judgment  given  for  the  defendant.  Further 
facts  are  stated  in  the  opinion. 

Hawley,  for  the  plaintiff. 

Foster  and  E.  Perkins,  for  the  defendant. 

By  Oourt,  Sakfobd,  J.  In  this  case  the  superior  court  found 
that  after  the  making  of  the  promises  mentioned  in  the  declara- 
tion, and  before  the  commencement  of  the  suit,  it  was  mutuaRy 
agreed  by  the  plaintiff  and  the  defendant  that  the  defendant 
should,  within  a  reasonable  time  thereafter,  transfer  and  deliver 
to  the  plaintiff  all  his  stock  of  cloths  and  cassimeres,  then  in  the 
hands  of  commission  merchants  in  New  York  and  elsewhere,  at 
fair  market  prices,  to  be  fixed  by  the  defendant,  and  two  bills 
of  exchange  amounting  together  to  one  thousand  six  hundred 
dollars;  and  should  within  a  like  reasonable  time  thereafter  man- 
ufacture and  deliver  to  the  plaintiff  other  cassimeres,  sudBcienti 
at  fair  market  prices,  to  be  fixed  by  the  defendant,  to  amount. 
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the  first-mentioned  cloths  and  said  bUls,  to  the  sum  of 
twenty-six  thousand  dollars  in  the  whole,  and  that  the  plaintiff 
flhoold  accept  and  receive  the  same  in  full  payment  and  satis- 
laotion,  etc.;  that  the  defendant  performed  said  agreement,  and 
that  the  plaintiff  received  said  goods  and  bills  in  full  payment 
and  satisfaction,  etc.;  and  that  at  the  time  of  said  agreement, 
and  at  the  time  of  the  delivery  of  said  goods  and  bills,  there  was 
due  to  the  plaintiff  a  greater  sum  than  twenty-six  thousand 
dollars,  namely,  forty  thousand  dollars.  TTi>on  these  facts  the 
superior  court  rendered  judgment  for  the  defendant. 

It  is  now  claimed  that  that  judgment  is  erroneous,  because 
the  record  shows  that  the  bills  of  exchange  and  the  goods  at  the 
price  agreed  on  amounted  to  less  than  the  plaintiff's  debt,  and 
therefore  oou  i  not  be  in  law  a  satisfaction  of  such  debt,  notwith- 
standing the  agreement  of  the  parties  and  the  delivery  and 
acceptance  under  it. 

We  have  no  occasion  to  attempt  the  vindication  of  the  rule 
on  which  the  plaintiff  relies,  that  the  payment  of  part  of  a  debt 
can  be  no  satisfaction  of  the  whole.  This  subject  has  been  so 
recently  under  discussion  and  adjudication  in  this  court,  in  the 
case  of  Warren  v.  Skinner,  20  Conn.  559,  that  the  existence  of 
the  rule  as  a  settled  principle  of  law  can  hardly  be  considered 
here  an  open  question.  And  besides,  this  case  does  not  seem 
to  fall  within  its  operation.  The  reason  given  for  the  rule  is 
that  the  creditor's  agreement  is  without  consideration.  The 
rule,  however,  supposes  the  part  performance  of  the  original  obli- 
gation— the  payment  of  part  at  the  time  and  in  the  manner 
originally  stipulated  for  the  payment  of  the  whole;  from  Which 
payment  of  a  part  rather  than  the  whole  no  benefit  can  accrue  to 
the  creditor,  and  no  injury  to  the  debtor. 

But  when  a  new  duty  is  undertaken  by  the  debtor,  which  is 
or  may  be  burdensome  to  him  or  beneficial  to  the  creditor,  a 
new  consideration  arises  out  of  such  undertaking,  and  sustains 
the  agreement  of  the  creditor;  as  when  the  debtor  undertakes  to 
pay  and  pays  part,  at  an  earlier  day,  or  at  another  place,  or  in 
another  article,  than  required  by  the  original  obligation. 

In  these  and  like  cases  a  new  duty  is  assiuned  by  the  debtor, 
which  may  be  more  burdensome  to  him  and  more  beneficial  to 
the  creditor  than  the  full  performance  of  the  original  contract, 
according  to  its  terms,  would  have  been.  In  this  case  the  debt 
was  indeed  due,  and  it  was  more  than  twenty-six  thousand  dol- 
lars, but  it  was  by  the  original  contract  due  only  in  money.  By 
the  new  agreement  it  was  to  be  paid,  and  was  paid,  partly  in 
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bills  of  exchange,  partly  in  goods  on  band,  and  partly  in  goods 
to  be  manufactured  by  the  defendant  for  that  particular  purpose. 
And  although  the  quantity  of  goods  was  to  be  and  was  measured 
by  their  market  value,  yet  it  is  obvious  that  they  might  be  in  fact 
worth  more  to  the  plaintiff  than  their  market  value.  It  might  be 
desirable  for  him  to  obtain  possession  of  the  whole  stock  of  that 
particular  kind  or  style  of  goods  in  order  to  control  the  market 
and  speculate  on  its  rise.  The  bills  of  exchange,  too,  gave  lum 
the  security  of  the  acceptor's  name  in  addition  to  his  debtor's,  so 
that  the  plaintiff  received,  or  might  have  received,  some  benefit 
under  the  new  agreement  to  which  he  was  not  entitled  under 
the  old.  The  defendant  also  undertook  new  duties.  He  agreed 
to  manufacture  cloths  which  might  cost,  in  their  manufacture, 
more  than  their  fair  market  value,  the  price  at  which  they  were 
to  be  paid  and  received. 

So  that  under  the  new  arrangement  the  hazard  of  loss,  trouble^ 
and  inconvenience  was  assumed,  and  might  have  been  suffered 
on  the  one  side,  as  well  as  the  prospect  or  possibility  of  profit 
or  advantage  secured  on  the  other,  either  of  which  was  consider- 
ation enough  to  support  the  promise  of  the  plaintiff  founded 
thereon. 

We  find  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other' judges  concurred. 
Judgment  affirmed.  

AoooBD  AND  SAXiarAonoMi  See  Jimu  v.  Ferbbut  64  Am.  Dee.  136^  ami 
■ote  ooBsideriiig  the  mbjeot. 


Lewis  v.  Soofield. 

[96  OomnonoOT,  4B2.] 

Wnii  ExaouTSD  JonnxT  by  Two  Fkbsons  is  Vauih  vriien  it  dinply  pr»- 
fenes  to  dispose  of  sll  the  estate  of  the  one  who  should  first  die  to  the 
survivor. 

Afpbal  from  probate.  The  question  was  concerning  the  va- 
lidity of  the  following  will  executed  hj  Polly  Hoyt  and  Lodema 
Hoyt,  with  all  the  formalities  prescribed  by  statute:  "  We,  Polly 
and  Lodema  Hoyt,  both  of  the  town  of  New  Oanaan,  county  of 
Fairfield,  and  state  of  Connecticut,  of  sound,  disposing  mind  and 
memory,  do  make  and  ordain  this  our  last  vrill  and  testament, 
in  manner  and  form  as  follows,  vis.:  That  in  the  event  of  the 
death  of  either  of  us,  testators,  the  surviving  ilater  shall  have 
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and  hold  for  her  own  use  and  benefit,  to  dispose  of  in  any  man- 
ner whatever  that  shall  seem  most  expedient,  all  of  the  real  and 
personal  estate  we  shaU  be  i>o88e88ed  of.  In  testimony  whereof 
we  have  hereunto  jointly  set  onr  hands  this  second  day  of  July, 
A.  D.  1842/' 

Edwley,  for  the  appellants. 
Ferry  ^  for  the  appellees. 

By  Oonrt,  HnnuH,  J.  The  question  in  this  case  is  whether 
the  will  of  Polly  and  Lodema  Hqyt,  which  was  executed  by 
them  jointly,  and  disposed  of  all  the  estate  of  the  one  who 
should  first  die  to  the  surviyor,  is  valid.  The  will  has  all  the 
formalities  prescribed  by  statute  for  a  valid  will,  and  although  in 
point  of  form  it  is  a  joint  will,  executed  by  two,  yet  as  it  disposes 
only  of  the  estate  of  the  who  may  first  die,  its  legal  operation, 
if  valid,  is  the  same  as  if  each  had  made  a  separate  will  dispos- 
ing of  the  estate  of  each  to  her  sister,  in  case  of  her  surviving 
her.  It  is  not,  therefore,  the  case  of  a  joint  will  attempting  to 
dispose  of  a  joint  estate  to  some  third  party,  and  to  become 
o]>erative  only  on  the  death  of  both,  but  is  rather,  as  just  sug- 
gested, in  the  nature  of  two  separate  and  distinct  wills. 

In  Williams  on  Executors,  page  9,  it  is  stated,  as  an  essential 
difference  between  a  will  and  a  deed,  that  there  cannot  be  a  joint 
or  mutual  will;  an  instrument  of  such  a  nature  being  unknown 
to  the  testamentary  law  of  the  country.  This  proposition  is 
supposed  to  be  sustained  by  a  remark  of  Lord  Mansfield  in 
giving  the  opinion  of  the  court  in  the  case  of  Earl  of  Dot' 
lington  v.  PuUeney,  1  Cowp.  260,  "  that  there  cannot  be  a  joint 
will,"  which  is  referred  to  by  Jarman,  as  well  as  by  Williams,  as 
a  controlling  authoriiy  on  the  point.  The  remark,  however,  was 
not  at  all  necessary  to  the  decision  of  the  case,  which  turned 
upon  the  question  whether  a  power  in  two  persons  and  the  sur- 
vivor of  them,  by  their  deed  or  deeds  to  limit  an  estate,  was 
properly  executed  by  the  will  of  the  survivor,  and  the  court 
held  that  it  was  not.  Now,  in  that  case,  if  the  power  had  been 
executed  in  the  life-time  of  both  the  persons  in  whom  it  was 
vested,  it  must  have  been  executed  by  them  jointly;  and  the  re- 
mark was  made  for  the  purpose  of  showing  that  the  power  could 
only  be  executed  by  deed;  and  as  applicable  to  such  a  point,  the 
remark  was  undoubtedly  correct,  because  the  act  was  a  joint  one, 
which  was  required  to  be  done  1^  both  jointly;  and  as  a  will 
takes  effect  only  on  the  death  of  the  testator,  the  legal  effect  of 
the  instrumentf  whateyer  the  form  of  executing  it  might  ba. 
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ratist  necessarily  be  separate  and  distinct,  and  could  not  be 
joint.  In  this  sense,  therefore,  it  is  true,  no  doubt,  that  there 
cannot  be  a  joint  will. 

In  this  case  the  will  does  not  profess  to  hare  any  operation 
except  upon  the  property  of  the  sister  who  may  first  die.  And 
when  the  will  took  effect  by  the  death  of  one  of  them,  it  was 
dearly  her  will  that  her  surriving  sister  should  take  her  estate. 
Why  should  the  circumstance  that  her  sister  executed  the  will 
with  her  be  permitted  to  effect  this  disposition  in  any  way? 
Their  estates  were  independent  of  each  other.  Each  had  full 
control  of  her  own,  and  no  control  whateyer  oyer  her  sister's. 
Why  should  an  act  of  one  sister,  which  would  be  wholly  nuga- 
tory if  attempted  to  be  done  by  any  other  instrument,  and  which 
is  equally  nugatory  in  ^this  so  far  as  it  attempts  to  dispose  of 
property  not  belonging  to  her,  be  suffered  neyertheless  to  de* 
feat  the  plain  intention  of  the  other  sister  l^iaUy  expressed? 
It  appears  to  us  that  it  ought  not  to  haye  such  an  effect.  We 
do  not  see  how,  as  respects  the  property  of  each,  the  instru- 
ment is  any  the  less  the  will  of  either  because  it  was  executed 
jointly  with  her  sister.  In  Maine  it  has  been  held  that  a  will 
is  not  yoid  because  it  was  executed  jointly  by  husband  and  wife; 
and  although  the  wife  in  that  case  had  no  property  of  her  own 
to  dispose  of,  yet,  as  it  is  obyious  that  her  will  could  haye  no 
operation  upon  his  estate  whether  she  had  any  property  to  dis- 
pose of  or  not,  we  do  not  see  that  that  dreumatance  is  of  any 
importance.  Her  joining  with  her  husband  in  his  will  was 
treated  as  a  nulliiy,  and  it  is  equally  so  as  respects  his  estate, 
whateyer  may  be  her  own  condition  as  to  property.  In  sub- 
stance, therefore,  the  case  was  identical  with  the  one  now  under 
consideration. 

The  case  of  Eobmm  y.  Blackburn,  1  Add.  Eoc.  277,  is  also  dted 
by  Williams  and  by  Jarman  in  support  of  the  proposition  that 
there  cannot  be  a  joint  or  mutual  will.  But  all  which  that  case 
proyes  is  that  mutual  irreyocable  wills  cannot  be  made.  The 
case  arose  on  the  offering,  or  propounding  as  it  is  called  in  the 
report,  of  such  a  will  to  the  court;  and  it  was  rejected,  and  a 
separate  will  of  the  same  decedent,  of  a  later  date,  was  in  effect 
established.  We  do  not,  therefore,  consider  the  authorities  as 
at  all  deoisiye  against  the  probate  of  such  an  instrument  as  is 
before  the  court  in  this  case;  and  as  the  point  has  not,  to  our 
knowledge,  eyer  been  raised  before  in  this  state,  we  feel  at  lib- 
erty to  decide  it  upon  the  reason  and  good  sense  of  the  case,  as 
it  appears  to  us.    We  therefore  adyise  the  superior  court  to  ea> 
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tablish  the  will,  by  approving  and  afBrming  the  decree  of  pro» 
bate  appealed  from. 

In  this  opinion  the  other  jadges  concurred. 
Decree  of  probate  to  be  affirmed. 

Joint  WiLiJB.^Upoa  the  tnbjeet  of  the  validity  and  efleot  of  Joint  wfOi 
there  Is  some  differenoe  of  opinion  among  the  decided  caaes.  The  dootrine  of 
tue  principal  oaae^  that  a  ynXL  ezeeated  jointly  by  two  penons,  which  porporli 
•imply  to  diapose  of  the  aepazttte  estate  of  the  one  who  should  die  fixat  to  the 
■oirivor,  ia  valid,  operating  aa  the  separate  will  of  each,  the  same  aa  thongh 
two  instmments  had  been  made,  cannot,  howeyer,  be  questioned;  and  it  hat 
been  expressly  upheld  by  other  authorities:  Evans  v.  SmUht  28  Oa.  08;  In  n 
Dia's  Wm,  60  K.  Y.  88,  04;  A  parte  Day,  1  Bradf.  476.  The  principal 
case  is  cited  aa  upholding  such  reciprocal  dispositions  in  /»  re  i>ies's  Wi&t 
mtpra;  Shmnater  y.  SekmUU,  44  Ala.  466;  S.  C,  4  Am.  Eep.  139;  BetU  y. 
HwrptT,  36  Ohio  St.  641;  S.  C,  48  Am.  Bep.  470.  So  a  will  made  and  exe- 
cuted jointly  by  a  huaband  and  his  wife,  disposing  of  property  only  of  which 
the  husband  was  the  sole  owner,  is  valid  as  the  will  of  the  husband,  the  wife 
being  a  mere  cipher  in  the  transaction:  Rogen^  AppettanU,  11  Me.  803;  AtUm 
V.  AUen,  28  Kim.  18.  But  a  distinction  has  been  sought  to  be  maintained 
between  those  cases  where  parties  join  in  the  execution  of  a  writing  purport- 
ing to  be  a  will,  but  each  one  simply  undertakes  to  dispose  of  his  own  prop> 
erty,  and  those  cases  in  whidi  the  parties  to  an  instrument  in  the  form  of  a 
will,  jointly  executed,  treat  the  separate  property  of  each  aa  something  in 
the  nature  of  a  joint  fund,  from  which  they  make  dispositions.  In  uphold- 
ing instruments  of  the  former  cIbbs  aa  Yidid  wills,  the  principal  case  and 
AwNU  V.  SmUk,  Mipra,  seem  to  incline  to  the  opinion  that  the  result  might 
be  diffinrant  aa  to  instruments  of  the  latter  dass;  and  it  is  so  decided  in  Clof^ 
km  V.  lAwnnaan,  2  Dev.  ft  B.  668,  and  Waiher  v.  FTotter,  14  Ohio  St.  167| 
and  the  writings  were  held  to  be  not  valid,  either  as  joint  wills  or  as  separata 
wiUs  of  the  parties.  The  last  case  contains  a  full  exposition  of  this  view.  It 
dirtingttishes  the  principal  case  and  Ewum  v.  8mUh^  twpra,  on  the  ground 
that  in  them  the  wills,  though  joint  in  form,  were  really  several  in  substance, 
opsimtion,  and  effect.  The  reasons  in  support  of  the  dootrine  may  be  said  ta 
be:  1.  A  joint  will  dogs  the  power  of  convenient  revocation,  it  necessarily 
bfling  in  the  custody  of  one  party,  or  of  a  third  person,  so  that  revocation  by 
''tearing,  canceling,  obliterating,  or  destroying,"  aa  provided  in  the  statute, 
would  not  be  easy;  2.  Such  an  instrument  includes  something  in  the  nature 
of  a  compact,  and  as  a  compact  is  irroYocable,  the  instrument  cannot  be  a 
will,  for  revocahility  ia  of  the  essence  of  a  will;  3.  Great  practical  difficulties 
would  arise  in  the  settlement  of  the  estate  of  the  one  who  died  firat.  The 
court  further  held  in  this  case,  in  regard  to  certain  separate  dispositions  in 
the  instrument,  by  the  one  owning  the  property,  that  had  they  stood  alone 
the  case  might  fall  within  the  rule  of  the  principal  case  and  Evana  v.  SnUth, 
mpra;  but  each  attempted  devise  and  bequest  must  have  been  made  iu  some 
sense  in  consideration  of  the  rest,  and  if  one  item  was  permitted  to  stand  and 
the  others  fall,  it  might  operate  aa  a  grievous  wrong  upon  the  intentions  of 
one  or  both  of  the  testators. 

In  Earl  o/  Darlkigton  v.  PulUnep,  1  Cowp.  200,  268,  Lord  Mansfield  is  ao- 
sredited  with  saying,  by  way  of  cUeium:  **  Now,  there  cannot  be  a  joint  will;  ** 
«nd  in  Hobmn  v.  BlaMum^  1  Add.  Boo.  274»  S.  a,  2  Id.  116,  where  twa 
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liaten  and  a  brother  attempted  to  make  a  joint  dispoeitioii  of  their  property 
by  will,  Sir  John  NichoU  rejected  the  offer  to  probate  it,  on  the  ground  that 
•nch  an  instrument  was  unknown  to  the  testamentary  law  of  ESngland, 
although  it  might  be  valid  as  a^  compact  in  equity,  citing,  in  support  of  this 
last  [ffoposition,  Dufimr  v.  Perdra,  1  Dick.  419;  S.  C,  2  Harg.  Jurid.  Arg. 
804;  in  which  it  was  held  that  a  joint  will  executed  by  a  husband  and  wife, 
disposing  of  a  legacy  of  the  wife,  was  a  compact,  not  revocable  without  the 
consent  of  both,  or  upon  notice  to  the  other.  In  1  Jarman  on  Wills,  Bige- 
low's  ed.,  17;  Id.,  Randolph  &  Taloott*s  ed.,  31,  however,  we  find  the  follow- 
ing,  in  support  of  which  the  case  of  In  re  Stracey,  1  Deaae,  6,  8.  C,  1  Jur., 
K.  S.,  1177,  is  cited:  **Two  or  more  persons  may  make  a  joint  will,  which, 
if  properly  executed  by  each,  is,  so  far  as  his  own  property  is  concerned,  as 
much  his  will,  and  is  as  well  entitled  to  probate  upon  the  death  of  each,  as 
if  he  had  made  a  separate  will."  See  also  1  Redfield  on  WUls,  182.  In  this 
ease  the  will  was  jointly  executed  by  a  husband  and  wife,  but  the  ownership 
of  the  property  disposed  of  does  not  appear  from  the  meager  report.  The 
earlier  case  of  Hcbwn  v.  Blaekbwm^  mpra,  was  held  not  an  adverse  author^ 
ity,  but  for  reasons  not  stated.  "  But  a  joint  will  made  by  two  persons,  to 
\aSk%  effect  after  the  death  of  both,  will  not  be  admitted  to  probate  during 
the  life  of  either:"  1  Jarman  on  Wills,  Bigelow's  ed.,  17,  citing  In  re  Raine^ 

1  Sw.  &  Tr.  144,  in  which  case  the  testators  were  in  partnership  as  farm- 
ers, and  were  joint  tenants  of  certain  freeholds.     Finally,  in  /a  re  Lovegrove^ 

2  Id.  453»  S.  C,  8  Jur.,  N.  S.,  442,  where  two  sisters  executed  a  testament- 
ary paper,  to  the  effect  that  the  survivor  should  have  all  that  remained  of 
their  property  at  the  death  of  tlie  first  deceased,  and  that  at  the  deatli  of  the 
survivor  the  property  should  be  divided  among  certain  relatives,  it  was  ad- 
mitted as  the  last  will  of  the  survivor.  These  later  English  cases  have  evi- 
dently reoeded  from  the  position  taken  in  earlier  ones;  and  especially  the  Ust 
case  seems  to  be  opposed  to  Clayton  v.  Ltverman,  2  Dev.  &  Bw  653,  and 
Walker  v.  Walhert  14  Ohio  St.  157.  It  was  held  in  the  more  recent  Ohio 
decision  of  Betts  v.  Harper^  36  Id.  639,  S.  C,  48  Am.  Rep.  477.  distin- 
guishing Walker  v.  WtiUser,  tupra^  that  where  two  sisters,  each  owning  per- 
sonal property,  and  being  owners  as  tenants  in  common  of  real  estate,  signed 
an  instrument  in  the  form  of  a  will,  directing  that  '*all  our  property,  both 
real  and  personal,*'  should  go  to  certain  persons,  the  instrument  was  a  valid 
wilL  ''This  instrument  was,  in  effect,  the  separate  will  of  each.  Either 
could  haye  revoked  it  so  far  as  it  was  her  will.  On  the  death  of  Agues,  in 
1872,  the  instrument  might  have  been  admitted  to  probate  as  her  will;  and 
in  1874  it  might  have  been  admitted  to  probate  as  the  will  of  Penrose;  lait 
in  1875  it  vras  properly  admitted  to  probate  as  the  will  of  both."  So  a  joint 
will  of  community  property,  executed  by  a  husband  and  wife,  was  held,  in 
Wyeke  v.  Clapp^  43  Tex.  643,  properly  admitted  to  probate  as  the  will  of  the 
husband;  but  its  probate  did  not  bind  the  widow,  or  her  community  interest 
in  the  property,  for  the  payment  of  legacies  bequeathed  in  the  will;  and  in 
March  v.  Jlvyten,  60  Id.  243,  a  joint  will  (presumably  of  community  prop- 
erty), executed  by  a  husband  and  wife,  was  also  held  valid;  and  it  was  further 
held  the  separate  acknowledgment  of  the  wife  was  not  necessary  to  its  valid- 
ity as  a  will  of  the  wife.  By  the  Roman-Dutch  law,  prevailing  at  the  Cape 
of  Good  Hope,  also,  a  mutual  will  made  by  a  husband  and  wife  is  to  be  con- 
strued as  the  separate  will  of  each  spouse  of  his  or  her  share  in  the  com* 
mnnity  of  goods,  which  each  is  at  liberty  to  revoke:  Dennyton  v.  Afostert^  Lb 
R.4P.  C.236;  S.C.,8  Moo.  P.C.,N.S.,502.  Where  a  mother  and  daughter 
{ointly  executed  an  instrument  in  the  form  of  a  will,  by  whioh  they  made  joint 
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dispositions  of  their  property,  providing  also  that  the  bequests  and  deyisea 
ehonld  be  postponed  as  regards  their  use  and  enjoyment  until  the  death  of 
both,  the  instrument  is  not  a  ^alid  will:  Hmkff  ▼.  Clarke  85  Ark.  17;  8.  C, 
37  Am.  Eep.  1.  "  There  can  be  no  such  thing  as  a  joint  will,  to  take  effect  on 
the  death  of  the  snrrivor."  Where  a  husband  and  wife  are  aathoriied  to  dis- 
pose of  an  estate  by  will,  and  they  jointly  make  and  duly  ezecnte  a  will,  it  is 
not  within  the  power  of  either,  l^  separate  act^  to  revoke  the  will  so  madet 
BrealhiU  ▼.  WhiUaber^t  ^x'rs,  8  B.  Moo.  690,  634. 

It  seems  to  be  settled  that  mutoal  wills  doly  ezeonted  are  iireYooable  in 
equity  after  the  death  of  either  party:  1  Bedfield  on  Wills,  183;  Lord  Wal' 
poU  ▼.  Lord  Or/ordt  3  Ves.  402;  Bivert  ▼.  Bwer$t  3  Desan.  190,  195.  Bat 
where  two  persons  agreed  to  make  mntoal  wills,  it  would  seem  that  bad  faith 
in  the  one,  either  in  not  making  his  will  or  in  canceling  it  after  it  was  made, 
will  not  prevent  the  probate  of  the  will  of  the  other  party:  Bynum  ▼.  Bpnum, 
11  Ired.  L.  632.  So  where  two  persons  had  verbally  agreed  to  make  mntoal 
bequests  in  each  other's  favor,  in  certain  events,  on  a  bill  to  compel  the  ex- 
ecutor of  one  to  perform  the  agreement  which  had  been  carried  out  on  the 
part  of  the  other  by  the  execution  of  a  will,  it  was  held  that  the  agreement 
was  within  the  statute  of  frauds,  as  it  might  not  be  performed  within  a  yeari 
Izard  V.  Mtddleton^  1  Desau.  1 16.  It  may  be  inferred  that  the  question  whether 
there  had  been  a  part  performance  sufficient  to  take  the  case  out  of  the  statute 
was  decided  in  the  negative,  as  the  bill  was  dismissed;  and  an  oral  pronuae 
to  make  a  will  of  all  the  testator's  property,  real  and  personal,  in  favor  of  • 
person  who,  in  consideration  thereof,  agrees  to  make  a  similar  will  in  favor 
of  the  first  taker,  and  makes  one  accordingly,  is  a  contract  for  the  sale  of 
lands  within  the  statute  of  frauds:  Chuld  v.  Mansfield^  103  Mass.  408;  8.  C, 
4  Am.  Bep.  673.  Where  mutual  wills  are  made  by  two  unmarried  sisters,  the 
marriage  of  one  does  not  revoke  the  will  of  the  other:  Hinddey  v.  ^tminoiu, 
4  Yes.  160.  A  writing  executed  by  two  persons,  purporting  to  be  a  will, 
whereby,  in  consideration  of  mutual  friendship,  they  mutually  promised  that 
in  the  event  of  the  death  of  either  the  survivor  should  pay  the  expenses  of  the 
last  sickness  and  burial,  and  should  enter  into  the  possession  of  the  estate  of 
the  other,  was  held  not  to  be  a  compact,  but  a  will,  revocable  by  either:  8Jm- 
Ridker  v.  SchmUU,  44  Ala.  454;  S.  C,  4  Am.  Bep.  135. 

Some  pertinent  observations  on  the  question  under  discussion  are  made  by 
Bfr.  Bigelow  in  a  note  to  1  Jarman  on  WiUs,  18.  He  says:  "  It  appears  to  be 
settled  that  a  contract  to  execute  an  ordinary  will  (i.  e.,  not  a  joint  or  mutual 
will),  if  based  upon  a  good  consideration,  is  binding  upon  tlie  death  of  the 
party  so  agreeing,  and  may  be  specifically  enforced  against  his  representa- 
tives: Lord  Walpole  v.  Lord  Or/ord,  3  Ves.  4C2;  CcUo7i  v.  CaUm,  L.  B.  1  Ch. 
137:  S.  C,  L.  B.  2  H.  L.  127;  Oould  v.  Mansfield,  103  Mass.  408;  Bynum  v. 
Bynum,  11  Ired.  L.  632;  Anding  v.  Davis,  38  Miss.  674;  Izard  v.  MiddleUm, 

1  Desau.  116;  Btvers  v.  Rivers,  3  Id.  190 If,  then,  the  agreement 

be  specifically  enforceable  against  the  defaulting  party's  representatives,  it 
would  seem  that  it  might  have  been  enforceable  against  the  party  himself 
during  his  life-time;  refusal  or  attempted  revocation  as  to  that  party  not 
being  a  ground  merely  for  an  action  for  breach  of  contract.  Hence  there  is 
here  in  effect  a  case  of  an  irrevocable  will,  whether  the  agreement  be  carried 
out  or  not.  It  may,  then,  be  doubted  if  rerocability  is  so  essential  to  the 
validity  of  a  will  as  is  commonly  believed.  A  will  is  none  the  less  a  will 
bedftuse  it  may  be  based  upon  a  binding  contract,  and  yet  the  will  in  such  a 
case  is  irrevocable,  as  we  have  just  seen  (though  innocent  third  persons,  tak« 
Ing  for  value  from  the  testator,  without  notice,  would  no  doubt  obtain  a  good 
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title).  If  this  la  true  In  the  ceae  of  an  ordinary  will,  the  mete  feet  of  farevo* 
eebflity  thoiild  not  be  fatal  .to  a  Joint  or  mutnal  will.  Indeed,  the  dootrin» 
of  the  reyooafaiUty  of  a  will  amoonte  merely  to  thie:  that  a  will  is  ambolatocy 
during  the  life  time  of  the  teetator,  provided  he  has  not  boond  himself  not  t» 
change  it." 


GOOD^N  V.  AVEBT. 

[96  OomaoiixoiiT,  586.] 

OOOITPAIIT    OV   PaBT  OV   HiOHWAT  I0B    PUBPOBM  OV    FuimLlL   UKDEB  WOk 

CoNTBOL  HAB  RiOBT  TO  DiRBOT  Obbbr  in  which  the  oarriagee  ahall 
form  in  the  prooesaion,  and  the  drivera  thereof  have  a  right  to  follow 
anch  directiona. 
Haokman  has  Bight  to  Usn  All  Bkabonablb  Fobob  to  Pbxvxnt  Ah> 
OTHBB  rsoM  OoouFToro  PosiTiOK  in  a  faneral  prooeaaion  to  whioh  \» 
haa  been  aaaigncd  by  the  one  in  charge  thereof. 

TBB8PA88  for  assault  and  battezy.  Both  parties  were  hack- 
drivers.  The  defendant  had  been  engaged  by  one  Prince  ta 
attend  with  his  carriage  the  funeral  of  Prince's  child,  while  the 
plaintiff  was  similarly  engaged  bj  a  brother  of  Prince,  but 
without  the  latter's  authority.  Prince  had  intrusted  the  forma- 
tion of  the  funeral  procession  to  one  Potter,  who  knew  nothing 
of  the  plaintiff's  engagement*  The  defendant  arriyed  at  the 
place  of  formation  of  the  procession  some  time  before  the 
azxiTal  of  the  plaintiff,  and  took  up  a  position  in  line.  Potter 
directed  him  to  another  position,  and  while  attempting  to  take 
it,  the  plaintiff  drove  into  the  place  to  which  the  defendant  was 
assigned.  The  plaintiff,  in  driving  into  the  place,  drove  against 
the  defendant,  who  was  on  the  ground  at  the  time,  and  whe 
thereupon  took  hold  of  the  plaintiff's  horses  to  prevent  being 
run  over.  The  plaintiff,  from  his  seat,  struck  the  defendant 
with  a  whip,  but  claimed  this  to  have  been  accidental;  and 
thereupon  the  defendant,  in  self-defense,  committed  the  acts 
complained  of.  The  court  charged  the  jury  that  the  defendant 
was  liable  for  the  assault  and  battery,  unless  he  acted  in  self- 
defense;  that  it  was  important  to  ascertain  who  was  in  the 
wrong  in  the  commencement  of  the  affray;  that  the  highway  waa 
lawfully  in  the  possession  of  the  parents  of  the  deceased  child; 
that  they  had  a  right  to  direct  the  order  in  which  the  carriagea 
should  form  in  the  procession;  that  the  drivers  of  the  carriages 
were  under  obligations  to  obey  their  directions;  that  the  parents 
might  engage  the  services  of  another  to  direct  the  procession, 
and  that  his  directions  should  in  like  manner  be  obeyed;  that 
the  jury  should  find  whether  the  defendant  was  assigned  to  th» 
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position  claimed  by  him,  and  that  if  he  had  informed  the  plain* 
tiff  of  that  fact,  it  was  the  plaintiff's  duty  to  allow  him  to  oc- 
cupy the  place;  that  if  the  plaintiff  drove  his  horses  forward  to 
prevent  the  defendant  from  getting  to  his  position,  then  the 
plaintiff  was  in  the  wrong,  and  the  defendant  was  justified  in 
gently  taking  the  plaintiff's  horses  by  the  bridle  and  stopping 
them,  if  he  did  no  more;  that  the  defendant  might  repel  any 
assault  and  battexy  upon  himself  by  all  necessary  force,  but 
would  be  liable  for  any  excess;  that  if  the  defendant  had  not 
been  directed  to  occupy  the  place,  in  order  to  ascertain  who  was 
in  the  wrong  at  the  commencement  of  the  affiny ,  the  jury  should 
find  who  first  proceeded  to  violence;  that  the  right  of  one  per* 
son  to  a  public  highway  for  highway  puri>oses  was  as  good  as 
that  of  another;  but  where  one  occupies  a  part  of  the  highway, 
he  has  the  exclusive  right  thereto  for  a  reasonable  length  of 
time;  that  if  two  persons  seek  to  occupy  an  unoccupied  part  of 
a  highway,  the  one  who  can  peaceably  occupy  the  place  first  is 
entitled  to  it  for  the  time  being,  but  he  would  not  be  justified 
in  resorting  to  violence  to  occupy  the  place  first;  and  that  the 
one  who  first  resorted  to  violence  would  be  in  the  wrong,  and 
the  violence  might  be  resisted  by  an  amount  of  force  reasonably 
necessary.  There  was  a  verdict  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial  for  error  in  the  charge. 

LippiU,  in  support  of  the  motion. 
WaU  and  Brandageeg  conirtU 

By  Court,  Siobbs,  0.  J.  No  complaint  is  made  of  the  latter 
part  of  the  charge  below,  which  was  founded  on  the  supposition 
that  at  the  time  of  the  affiny  between  the  parties  the  part  of  the 
highway  where  it  occurred  was  not  in  the  occupation  of  any 
person,  and  that  the  parties  were  struggling  for  the  possession 
of  it.  The  aigtmient  before  us  has  proceeded  on  the  assump- 
tion that  Mr.  Prince  was  then,  by  his  servants,  the  drivers  of 
the  carriages  who  were  engaged  by  him  to  attend  the  funeral 
of  his  child,  in  the  occupancy  of  the  place,  for  the  purpose  of 
forming  the  procession  on  that  occasion;  and  that  the  order  in 
which  the  carriages  should  be  formed  in  the  procession  was  by 
him  confided  to  Mr.  Potter,  who,  it  is  admitted,  became  thereby 
his  agent  for  that  purpose,  and  whose  directions  in  respect  to  it 
were  therefore  in  law  those  of  Mr.  Prince  himself.  The  latter, 
being  thus  in  the  possession  of  that  part  of  the  highway,  for 
what  was  clearly  a  lawful  purpose,  had  a  right,  either  personally 
or  through  Mr.  Potter,  to  direct  as  to  the  places  in  the  proces- 
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don  which  the  carriageB  engaged  by  him  should  occupy,  and 
the  drivers  theiefore  had  a  right  to  follow  those  directions;  and 
if,  in  conforming  or  endeavoring  to  conform  to  them,  they  were 
prevented  from  doing  so,  or  obstructed  by  the  plaintiff  (who 
was  not  in  the  employ  of  Mr.  Prince  or  acting  by  his  direction, 
And  therefore  had  no  right  to  interfere  with  him  or  his  servants 
in  these  funeral  arrangements),  they  had  a  right  to  oppose  such 
acts  of  the  plaintiff,  or  to  defend  themselves  against  any  injuiy 
from  him,  by  as  much  force  as  was  necessaiy  in  order  to  enable 
themselves  to  occupy  the  place  in  the  procession  assigned  to 
them.  The  proper  inquiries  on  this  part  of  the  case  weie: 
1.  "Whether  the  defendant  was  directed  by  Potter  to  occupy 
the  place,  and  was,  while  occupying  or  endeavoring  to  oocupy 
it,  obstructed  by  the  plaintiff;  and  2.  If  he  was  so  disturbed, 
whether  he  used  unnecessaiy  force  in  obtaining  or  keeping 
the  place.  And  these  questions  were  submitted  by  the  court 
below,  and  with  great  clearness,  to  the  jury.  In  one  respect, 
perhaps,  the  charge  was  over-favorable  to  the  plaintiff.  It  re- 
quired the  defendant  to  prove,  not  only  that  Potter  had  directed 
the  defendant  to  occupy  the  place  for  which  the  parties  were 
struggling,  but  also  that  the  defendant  had  informed  the  plain- 
tiff to  that  effect.  It  is  questionable  whether  the  plaintiff  had 
strictly  any  right  to  such  information  from  the  defendant;  for 
if  the  latter  had,  by  Potter's  directions,  a  right  to  take  that 
place,  it  would  seem  that  he  could  not  lawfully  be  deprived  of 
it  by  the  plaintiff,  whether  it  was  made  known  to  him  by  the 
defendant  or  not.  This  point,  however,  has  not  been  made,  and 
it  is  unnecessaiy  to  notice  it  further.  We  discover  no  enor  in 
the  charge  of  which  the  plaintiff  can  complain,  and  therefore  do 
not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised.         

Xbxspabs,  whki  JusnFiASiai  nr  Sbl^ddkhbb:  See  BidiU  ▼.  Bromi^  M 
Am.  Deo.  202,  and  note,  in  which  prior  ombi  are  ooUeeted. 
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Daley  u.  Nobwigh  and  Woboesteb  RATT.iyiAn^ 

GOMPANT. 

[38  OonnonouT,  091.] 

Nxw  Tbial  tob  Vxbdios  aoainst  Evidivgx  will  not  me  Gbabvid,  im- 
leaa  the  verdict  ia  so  manifestly  against  the  evidence  as  to  show  that  the 
jury  adopted  some  wit«ag  principle  in  their  deliberations,  or  that  their 
minds  were  not  open  to  reason  and  conviction,  bat  for  some  cause  were 
improperly  inflaenoed. 

lionoN  iDB  Nsw  Trial  tob  Vebdiot  aoaikbt  Evideskjk  should  vot  bi 
Allowed  by  the  jadge  of  the  ooort  below,  except  in  cases  where  he  is 
himself  dissatisfied  with  the  verdict;  and  the  allowance  of  such  a  motion< 
will  be  considered  as  importing  the  judge's  dlBsatisfaction  with  the  ver> 
diet,  whether  it  is  so  stated  in  the  motion  or  not. 

Hxgliobhob  07  Pabbmis  is  rot  Want  ot  Okdixabt  Cabb  in  Child  ot 
Tbkdbb  Tbabs,  so  as  to  defeat  the  child's  action  for  injuries  oansed  by 
the  negligenoe  of  another,  however  much  the  negligence  of  a  parent  might 
be  a  defense  to  an  aotion  by  him,  had  he  sued  for  expenses  incurred  or 
for  loss  of  service. 

That  Plaibtdt  was  Tbchhical  Tbbspabsbb  at  Timb  dobs  not  Dbtbat 
HIS  AcnoN  FOB  larjuBiBS  thbouoh  Anothxb's  Nbougbngb,  unlesa 
his  trespass  materially  contributed  to  the  injury  received. 

AoB  and  Situation  ov  In jubbd  Pabtt  abb  Matbbial  ajxj>  Pbopbb  to 
BB  CoNSiDBBBD  BT  JuBT  in  detemuning'the  question  of  negligence. 

Gabb  by  a  child  under  three  years  of  age  for  injuries  reoei^ed 
while  playing  on  the  defendants'  railroad  track,  through  the 
negligence  of  one  of  the  defendants'  engineers.  The  eyidenc^ 
in  the  case,  and  the  charge  asked  by  the  defendants  bat  ref used» 
appear  in  the  opinion.  The  jury  were  instructed  to  the  effect 
that  the  mere  fact  that  the  plaintiff  was  in  a  situation  of  peril 
on  the  defendants'  road,  and  was  there  without  strict  right,  and 
nominally  a  trespasser,  was  not  of  itself  a  defense;  that  these 
circumstances  were  proper  to  be  considered  on  the  question, 
what  care  was  reasonably  due  from  the  defendants  on  the  occa- 
sion of  the  injury;  that  negligence  of  the  parents  in  suffering 
Che  plaintiff  to  be  upon  the  track  unattended  was  no  defense  to 
the  action,  howeyer  it  might  be  were  the  action  by  the  father; 
that  if  the  plaintiff  itself  was  actually  in  fault  in  placing  itself 
in  the  situation  of  peril,  and  its  own  &ult  and  negligenoe  mate- 
rially contributed  to  the  injuiy,  it  could  not  recoTer;  that  the 
law  fixes  no  precise  age  at  which  faxjlt  and  n^ligence  are  im* 
putable  to  a  child;  that  the  idea  of  negligence  implies  some 
degree  of  seU-oontrol,  and  the  existence  of  sufficient  mind  and 
judgment  to  apprehend  in  some  manner  the  consequences  of 
conduct;  that  the  jury  should  consider  the  age  and  capacity  of 
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the  plaintiff;  that  considering  the  Texy  tender  age  of  the  plain- 
tiff, the  pxesmnptions  were  strongly  in  favor  of  regarding  the 
plaintiff  as  free  from  fault  or  blame  for  being  in  the  situation  of 
peril;  that  while  the  parents'  negligence  and  the  mere  childish 
instincts  of  the  plaintiff  did  not  in  themselves  furnish  a  de- 
fense to  the  action,  the  circumstances  under  which  the  plaintiff 
was  on  the  road  might  be  considered  as  having  an  important 
bearing  on  the  question  whether  the  defendants  exercised  rea- 
sonable care;  that  in  order  for  the  plaintiff  to  recover,  the  jury 
must  find  that  the  defendants  did  not  exercise  proper  and  reason- 
able care  under  the  circumstances  of  the  case;  and  that  upon 
the  question  of  reasonable  care  the  fact  that  the  road  belonged 
to  the  defendants,  that  the  plaintiff  was  there  without  strict 
right,  and  that  the  defendants  had  little  reason  to  expect  that 
any  person  unable  to  protect  himself  would  be  on  the  road,  to- 
gether with  all  the  other  circumstances  of  the  case,  were  properly 
to  be  taken  into  account.  The  verdict  was  for  the  plaintiff,  and 
the  defendants  moved  for  a  new  trial. 

Itavey  and  Watt,  and  E.  Perking^  for  the  motion. 

A,  F.  Park^  contra. 

By  Court,  Exxswobih,  J.  We  do  not  think  it  necessary  to 
examine  minutely  the  evidence  on  which  it  is  said  that  the  jury 
came  to  a  wrong  conclusion  in  their  verdict,  for  every  cause 
must  depend  on  its  own  circumstances;  and  our  business  is  to 
see  that  true  principles  of  law  are  laid  down  and  applied  to 
those  circumstances  as  they  are  developed. 

The  law  with  regard  to  the  granting  of  new  trials  for  a  ver- 
dict against  evidence  has  been  so  often  before  us,  and  is  so 
readily  apprehended  and  applied,  that  we  cannot  think  it  neces- 
sary or  proper  to  spend  mitny  words  upon  the  subject.  The 
general  rule  is,  that  a  new  trial  will  not  be  granted  for  a  ver- 
dict against  evidence  unless  the  verdict  is  so  manifestly  against 
the  evidence  as  to  make  it  apparent  that  the  juzy  adopted  some 
wrong  principle  in  their  deliberations,  or  that  their  minds  were 
not  open  to  reason  and  conviction,  but  for  some  cause  or  other 
were  improperly  and  unduly  influenced.  If  they  have  carefully 
and  thoroughly  examined  the  cause  committed  to  them,  we  do 
not  feel  at  liberty  to  disturb  the  verdict  merely  because  we 
might  have  come  to  a  different  conclusion  ourselves:  Palmer  v. 
Hyde,  4  Oonn.  426;  Bacon  v.  Parker,  12  Id.  212;  Derwori  v. 
Loomer,  21  Id.  252. 

Applying,  now,  this  well-established  rule  to  the  present 
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we  perceiTe  no  cause  for  granting  a  new  triaL  Indeed,  were 
we  called  upon  to  express  our  own  connctiona  after  reading 
this  evidence  attentiyely,  we  should  be  much  more  likely  to 
agree  than  to  disagree  with  the  juxy.  The  testimony  on  the 
paii  of  the  defendants  alone,  were  there  nothing  more  before  us, 
is,  we  think,  sufficient  to  sustain  the  Terdict. 

It  appears  that  the  defendants  were  at  the  time  running  a 
train  of  freight-cars,  some  forty  or  fifty  according  to  the  testi- 
mony of  the  engineer,  and  some  thirty  or  more  according  to 
anotiier  witness,  through  the  inhabited  portion  of  the  city  of 
Norwich;  that  the  rate  of  speed,  if  we  take  the  testimony  of  the 
engineer,  was  from  ten  to  fifteen  miles  an  hour,  or,  if  we  take 
that  of  the  defendants'  witnesses  generally,  which  we  are  in- 
clined to  do,  from  five  to  eight  miles;  and  this,  too,  around  a 
curve  completely  walled  in  under  a  bridge,  so  that,  as  the  engi- 
neer says,  standing  in  his  cab,  he  could  not  see  the  place  where 
the  acddent  happened  when  only  some  foriy  paces  from  it;  that 
at  the  time  the  train  was  propelled  by  two  engines,  one  in  front 
and  one  in  rear,  the  former  a  very  powerful  one,  the  largest 
the  company  had;  and  that  the  child  was  not  seen  more  than 
from  six  to  ten  seconds  before  the  engine  was  upon  it. 

These  are  the  facts  proved  by  the  defendants'  witnesses,  with- 
out looking  at  all  into  the  testimony  of  the  plaintiff;  and  from 
them  we  must  say  that,  considering  the  circumstances,  the  en- 
gineer was  not  conducting  his  train  in  a  careful  and  prudent 
manner.  He  certainly  did  not  have  the  control  over  it  which  he 
ought  to  have  had  in  a  city  where  persons  are  often  passing  and 
repassing  over  and  along  the  track.  Indeed,  we  think  that  lo- 
comotives vrith  trains  of  cars  attached  should  not  be  allowed  to 
pass  through  the  inhabited  parts  of  our  cities  with  such  force  or 
speed  as  to  be  incapable  of  immediate  and  absolute  control,  and 
even  then,  not  without  special  care  to  see  that  the  track  is  all 
clear  in  its  curves  and  more  difficult  places.  This  is  not  too 
much  delay,  surely,  to  demand  of  railroad  companies  and  the 
public,  since  it  is  essential  in  order  that  the  people  may  be  se- 
cure against  those  accidents  which  are  incident  to  the  use  of 
steam-power  in  cities,  unless  under  immediate  and  absolute  con- 
trol. If  they  will  not  submit  to  so  much,  then  propelling  trains 
by  steam-power  should  not  be  allowed  at  all,  but  horse-power 
substituted,  as  is  done  in  most  of  our  large  cities.  -We  will  not 
dwell  longer  upon  this  part  of  the  case,  except  to  observe  that 
if  the  judge  below  viewed  the  evidence  as  we  do,  and  was  not 
dissatisfied  vrith  the  verdict,  as  we  think  must  have  been  the 
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case,  then,  in  the  exercise  of  the  discretion  which  the  statuU^ 
permits,  of  allowing  such  a  motion  when  he  is  of  opinion  that 
the  verdict  is  against  the  eyidence  given  in  the  caose,  he  shoald 
not  have  allowed  the  motion;  and  we  take  this  opportunity  U> 
Bay  that  only  in  cases  where  the  judge  is  himself  dissatisfied 
with  the  verdict  should  a  motion  for  a  new  trial  for  a  verdict 
against  evidence  be  allowed;  and  further,  that  the  allowance  of 
such  a  motion  we  consider  as  importing  the  judges  dissatisfac- 
tion with  the  verdict,  whether  it  is  so  stated  in  the  motion  or 
not — a  point  of  practice  about  which  some  diversity  of  opinion 
has  prevailed  at  the  bar. 

Upon  the  question  of  law,  whether  the  court  should  have 
charged  the  juzy  that  if  the  plaintiff  was  wrongfully  on  the 
track,  or  if  there  was  a  want  of  ordinary  care  on  the  part  of  the 
plaintiff's  parents  in  permitting  her  to  leave  the  house  and  go 
upon  the  road  without  any  one  to  watch  or  protect  her,  and  such 
want  of  ordinary  care  materially  contributed  to  produce  the  in- 
jury, the  verdict  should  be  for  the  defendants,  unless  it  should 
be  found  by  the  jury  that  the  injuxy  was  voluntaxy,  or  caused 
by  gross  negligence  on  the  part  of  the  defendants;  we  entertain 
no  doubt  that  the  view  expressed  by  the  judge  is  entirely  cor- 
rect. 

The  verdict  of  the  jury  establishes  the  fact  stated  in  the  plain- 
tiff'a  declaration,  which  indeed  lies  at  the  very  foundation  of 
her  right  of  action,  that  her  injury  was  caused  by  the  negli- 
gent and  improper  conduct  of  the  defendants'  servants  while 
in  their  business.  This  being  so,  why,  we  ask,  should  not  the 
plaintiff  recover  ?  Is  there  any  principle  of  law  to  the  contrary, 
or  any  circumstance  that  works  a  forfeiture  of  her  right?  Two 
reasons  only  are  assigned  by  the  counsel — ^n^ligenoe  in  hei 
parents,  and  trespass,  if  not  n^ligence,  in  herself. 

It  is  important  in  the  outset  that  we  understand  on  what 
exact  ground  it  is  that  in  actions  for  injuries  through  the  neg- 
ligence of  the  defendant  the  plaintiff  is  not  allowed  to  recover, 
when  a  want  of  care  on  his  part  has  concurred  in  any  materia) 
degree  in  producing  it  The  reason  was  first  stated  in  BuUer- 
field  V.  Forrester^  11  East,  61,  which  doctrine  has  since  been 
recognized  and  acted  upon  as  sound  law  in  the  English  courts 
and  in  this  country;  and  nowhere  is  it  more  clearly  and  satis- 
factorily commented  upon  than  in  the  opinion  given  in  Beers  v. 
Ilotisatonio  E,  E.  Co.,  19  Conn.  666,  where  most  of  the  cases  in 
the  books  are  referred  to.  ''A  party,"  says  Lord  Ellenborough, 
*'is  not  to  cast  himself  upon  an  obstruction  which  has  been 
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made  by  the  fault  of  another  and  avail  himself  of  it,  if  he  do 
not  himself  use  common  and  ordinary  caution  to  be  in  the  right. 
One  person  being  in  fault  will  not  dispense  with  another's  using 
ordinary  care  for  himself."  Two  things  must  concur  to  sup- 
port this  action — an  obstruction  in  the  road  by  the  fault  of  the 
defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the  part 
of  the  plaintiff.  Mere  fault  in  the  plaintiff  is  not  the  test;  it 
must  be  fault  to  such  a  degree  as  to  amount  to  a  want  of  ordi* 
nary  care.  So  much  as  this  the  law  requires  from  every  one  at 
all  times,  as  thereby  possibly  and  quite  probably  he  would  avoid 
the  injury  caused  by  the  negligence  of  the  otiier  party.  If  a 
person  will  not  bestow  so  much  care  upon  himself  and  his 
actions  as  this,  he  may  with  truth  be  said  to  bring  upon  him- 
self the  injury  of  which  he  complains.  But  if  such  care  would 
not  haTe  avoided  the  injury,  then  the  plaintiff  may  recover  by 
an  action,  for  the  reason  that  the  injury  is  attributable  to  the 
negligence  and  misconduct  of  the  defendant.  I  speak  of  the 
general  rule,  for  I  do  not  mean  to  call  in  question  the  doctrine 
of  a  certain  class  of  cases  in  which  it  is  held  that  &ult,  more  or 
less  remote,  in  the  plaintiff  does  not  necessarily  excuse  the  want 
of  ordinary  care  in  the  defondant. 

Let  us  now  apply  this  doctrine  to  the  present  case.  And  first, 
it  is  obvious  that  the  negligence  of  the  parents  (if  there  was  any) 
is  not  the  want  of  ordinary  care  in  a  child  less  than  three  years 
of  age,  however  much  such  negligence  might  be  a  defense  to  an 
action  by  the  father,  had  he  sued  the  company  for  expenses  in- 
curred, or  for  loss  of  service.  The  injury  is  none  the  less  caused 
by  the  negligence  of  the  defendants'  engineer  because  of  the 
plaintiff's  age;  and  the  plaintiff,  as  the  jury  have  found  (and  it 
might  almost  have  been  assumed  as  matter  of  law),  was  guilty 
of  no  n^lect  or  culpability  whatever;  so  that  notwithstanding 
all  this,  she  is  entitled  to  recover  for  the  wrong  of  the  other 
party. 

Nor  is  there  more  force  in  the  objection  that  the  plaintiff  her- 
self participated  in  causing  the  injury  by  being  on  the  track,  or 
being  there  without  authority,  and  therefore,  as  it  is  said,  a  tres- 
passer. If  she  was  a  trespasser,  she  was  only  technically  so,  and 
under  the  charge  the  jury  must  have  foimd  that  she  was  moved 
only  by  the  impulse  of  childish  instinct,  and  was  not  old  enough 
to  be  charged  with  fault  or  blame  for  being  in  a  place  of  danger. 
There  was  certainly  no  negligence  imputable  to  herself,  for  she 
had  no  discretion,  or  knowledge,  or  capacity,  and  so  the  juiy 
must  have  found.    Where,  then,  is  her  participating  negligence 
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which,  under  the  rule,  bars  her  recovery  for  the  negligenoe  ol 
the  defendants  or  of  their  servants  f 

In  another  point  of  view,  the  age  and  situation  of  the  plain* 
tiff  at  the  time  were  most  material  and  Texy  proper  to  be  consid- 
ered by  the  jvay,  and  so  the  court  instructed  them — ^that  is,  for 
the  purpose  of  ascertaining  whether  the  defendants'  engineer 
was  in  fault,  whether  he  in  fact  was  negligent,  or  whether  there 
was  anything  in  the  age,  or  sise,  or  position  of  the  child  at 
the  time  tending  to  disprove  his  negligence.  Upon  this  point, 
doubtless,  the  engineer  was  entitled  to  the  full  benefit  of  eveiy 
circumstance  bearing  upon  his  conduct.  He  might  insist  that 
he  was  not  obliged  to  suppose  that  a  child  of  such  tender  years 
would  be  on  the  track  alone  and  unprotected,  or  in  that  par- 
ticular place  at  that  time;  or  that  he  was  not  obliged  to  an* 
ticipate  or  look  out  for  an  object  so  small  and  hardly  observable, 
something  not  larger  than  a  small  domestic  animal;  and  indeed, 
that  he  was  entitled  to  the  benefit  of  every  circumstance  con- 
ducing to  prove  that  there  really  was  no  fiiult  or  n^ligence  on 
his  part.  We  have  no  doubt  that  this  was  pressed  upon  the 
juxy  by  his  counsel.  It  certainly  was  proper  in  itself,  and  the 
charge  of  the  court  shows  plainly  enough  that  it  was  done.  Yet, 
after  all,  the  juxy  have  found  that  there  was  n^ligence  in  the 
engineer,  and  that  that  n^ligence  was  the  cause  of  the  injury. 
This  -we  think  a  perfect  answer  to  this  objection  to  the  charge 
of  the  court. 

If  authority  is  wanted  for  the  foregoing  doctrine,  we  have  it 
in  the  recent  case  of  Birge  v.  Gardner^  19  Oonn.  607  [60  Am. 
Dec.  261].  There  the  plaintiff,  a  child  under  seven  years,  was 
severely  injured  by  the  falling  of  a  gate  upon  it,  breaking  its 
leg.  The  gate  was  erected  on  the  land  of  the  defendant,  on  or 
near  the  line  of  a  certain  lane  or  public  passway  leading  from 
the  highway  back  a  few  rods  to  several  dwelling-houses,  in 
which  resided  as  many  fiimijies,  containing  eight  or  nine  chil- 
dren, who  frequently  passed  along  the  lane.  This  lane  was  the 
common  passway  for  all  persons  from  the  highway  to  these 
dwelling-houses,  and  the  plaintiff  was  oneof  the  children  dwell- 
ing in  one  of  the  houses  with  his  parents.  It  was  claimed  that 
the  plaintiff  was  playing  in  the  lane  and  near  the  gate,  and  with- 
out liberty  put  his  hands  upon  It,  and  shook  it,  and  thereby  occa- 
sioned it  to  fall  on  and  injure  him;  and  that  if  he  had  not  done 
so  the  injury  would  not  have  happened.  The  defendant  claimed 
that  he  was  not  liable,  and  urged  the  same  reasons  substantially 
as  are  urged  in  the  present  case,  but  the  court  held  that  they 
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were  not  Bufficient,  and  that  tho  defendant  wbs  liable.  The 
court  say:  ''It  becomes  a  question  veiy  material  in  this  case 
whether  the  plaintiff  could  be  truly  said  to  have  been  guilty  of 
negligence,  or  such  a  degree  of  it  as  that  the  defendant  could 
legEilly  awl  himself  of  it  in  his  defense.  The  plaintiff  was  a 
child  without  judgment  or  discretion,  and  it  was  submitted  to 
the  jury  to  say  whether  such  a  child  ought  to  be  chargeable  with 
fault  so  as  to  defeat  his  recoyery ,  or  whether  or  not  the  acts  done 
by  him  were  not  rather  the  result  of  chjldish  instinct,  which 
the  defendant  might  easily  haye  foreseen."  And  again  the 
court  say:  "  It  was  said  in  argument  that  the  plaintiff  was  a 
trespasser,  although  he  was  a  child,  and  as  such  was  responsi* 
ble  for  the  civil  consequences  of  his  own  acts  of  trespass.  We 
do  not  decide  whether  the  plaintiff  was  a  trespasser  or  not. 
There  are  many  acts  deemed  acts  of  trespass  which  involye  dvil 
liabilities  where  there  is  no  &ult,  and  on  the  ground  that  where 
one  of  two  innocent  persons  must  suffer,  he  who  is  the  proxi- 
mate cause  of  the  injury  must  be  responsible  for  it.  But  this  is 
not  a  case  between  faultless  parties.  The  n^ligence  of  the  de- 
fendant is  here  the  cause  of  action,  and  he  is  alone  liable  for  the 
entire  consequences  of  it,  unless  there  has  been  jbult  on  the 
plaintiff's  part." 

The  case  of  lAfnch  r.  Nurdin,  1  Ad.  &  El.,  N.  S.,  29,  is  one 
of  the  same  character.  There  the  plaintiff,  a  boy  under  seren, 
without  authority,  got  up  into  the  defendant's  cart,  which,  with 
the  horse  attached,  his  servant  had  left  standing  alone  in  the 
street,  at  the  door  of  a  house  where  he  had  gone  in,  and  where 
he  remained  for  a  half -hour.  While  he  was  absent  children 
gathered  about  the  cart,  and  the  plaintiff,  having  mounted  it, 
was  getting  off,  and  was  on  the  shaft,  when  another  boy  led  the 
horse  along,  which  threw  the  plaintiff  out,  and  the  wheel  passed 
over  his  leg  and  broke  it.  The  jury  found  that  the  negligence 
of  the  defendant's  servant  was  the  cause  of  the  accident.  The 
court  say:  **  It  is  urged  that  the  mischief  was  not  produced  by 
the  mere  negligence  of  the  servant,  as  asserted  in  the  dedaia- 
tion,  but  at  most  by  that  negligence  in  combination  with  two 
other  active  causes — ^the  advance  of  the  horse,  in  consequence  of 
hi»  being  excited  by  another  boy,  and  the  plaintiff's  improper 
conduct  in  mounting  the  cart,  and  so  committing  a  trespass  on 
the  defendant's  chattel.  On  the  former  of  these  two  causes  no 
great  stress  was  laid,  and  I  do  not  apprehend  that  it  can  be 
neceesaiy  to  dwell  at  any  length;  for  if  I  am  guilty  of  n^ligence 
in  leaving  anything  dangerous  in  a  place  where  I  know  it  to  be 
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extremely  probable  that  some  other  person  -will  unjustifiably  set 
it  in  motion  to  the  injury  of  another,  and  if  that  should  be  so 
brought  about,  I  presume  that  the  sufferer  might  have  redress 
by  action  against  both  or  either  of  the  two,  but  unquestionably 
against  the  first.  If,  for  example,  a  gamekeeper,  returning 
from  his  daily  exercise,  should  place  his  loaded  gun  against  a 
wall  in  the  play^ground  of  school-boys,  when  he  knew  them  to 
be  in  the  habit  of  pointing  toys  in  the  shape  of  guns  at  one 
another,  and  one  of  them  should  playfully  fire  it  off  at  a  school- 
fellow, and  maim  him,  I  think  it  will  not  be  doubted  that  the 
gamekeeper  must  answer  in  damages  to  the  wounded  party. 
But  in  the  present  case  an  additional  fact  appears.  The  plain- 
tiff has  himself  done  wrong.  He  had  no  right  to  enter  the  cart, 
and  abstaining  from  doing  so,  would  have  escaped  the  mischief. 
Certainly  he  was  a  co-operating  cause  of  his  own  misfortune  by 
an  unlawful  act,  and  the  question  arises  whether  that  fact  alone 
must  deprive  the  child  of  his  remedy.*'  The  court  held  that  it 
would  not,  and  in  support  of  the  doctrine  cited  BuUerfiM  v. 
Forrester,  mpra;  lloU  v.  WUks,  3  Barn.  &  Aid.  804  (the  well- 
known  case  of  the  spring-guns);  Bird  v.  Eolbrook,  4  Bing.  628; 
and  Deane  v.  Clayton,  7  Taunt.  489.  Bobinson  v.  Cone,  22  Yt 
218  [64  Am.  Dec.  67],  is  a  case  of  marked  character,  supporting 
the  doctrine  throughout.  A  boy  sliding  down  hill  in  the  public 
street  was  struck  and  seriously  injured  by  a  sleigh,  which  the 
juiy  found  was  in  consequence  of  the  inattention  and  careless- 
ness of  the  driver.  He  recovered  heavy  damages.  Other  cases 
might  be  cited,  but  these  are  su£Scient  to  show  that  the  law  is 
as  we  have  stated  it.  Indeed,  the  case  cited  from  our  own  re- 
ports is  quite  decisive  of  the  question  we  are  considering. 
For  these  reasons  we  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised.  

Verdict,  whkn  Sst  asidb,  or  New  Trial  Granted,  beqaubb  AOAHisr 
Evidence:  See  Mo»  ▼.  Staie^  65  Am.  Dec.  433;  Ccfweta  FalU  J(fg.  Co,  t. 
Rogers^  Id.  002,  and  Dotea  to  these  deciuons  collecting  prior  oaaea.  In  Hott- 
$<Uonie  R.  R,  v.  KnoufUst  30  Conn.  314,  it  waa  said  that  the  verdict  in  the  case 
at  bar  was  against  the  preponderance  of  the  evidence,  bnt  not  so  manifeatly 
so  as  to  bring  the  case  within  the  rale  approved  by  the  ooart  in  the  principal 


Parent's  Neqlioencb,  whether  Imputable  to  Child:  See  Har^fiM  v. 
Roper,  34  Am.  Dec.  273,  and  note;  RMnwm  v.  Cone,  54  Id.  67;  note  to  Il^rter 
V.  Cameron,  65  Id.  677.  The  principal  case  is  cited  as  denjring  the  law  of 
Imputed  negligence,  in  BeWfonlaine  etc  R.  R.  t.  Snyder,  18  Ohio  St.  413« 
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Smith  T.  O'Connor,  48  Fa.  St.  221,  in  which  caaes  it  waa  approvBd,  and  ra- 
lerred  to  oo  the  aame  point  in  Memgam  t.  BrooU^  J?,  i?.,  38  N.  T.  457,  aa 
baing  oppoaed  to  Harold  ▼.  Scper,  tupra;  and  aea  it  alao  citad  in  LomimfiiU 
ate.  Canal  Co.  t.  Murph^^  9  Boah,  031,  on  thia  qneation.  The  doctrine  ad- 
Tanoed  by  the  principal  caaa  waa  diaapproved  in  Wright  ▼.  ifoUai  etcR^M,, 
4  Allan,  287. 

That  Piairtifv  was  TBBSPAasKB  at  Time  is  No  Diiknu  to  Aonov 
lOB  IvJUBiBS  TBROUOH  Akotheb's  Kbquoskox,  onlcaa  hla  traapaaa  anb- 
atantially  contribnted  to  the  injury:  See  note  to  Freer  ▼.  Ca$neron,  65  Am. 
Deo.  674;  Birge  t.  Gardner,  60  Id.  261;  Herring  v.  WilmingUm  etc.  R,  R., 
51  Id.  3d5;  and  in  caae  of  treapaaaing  animak,  aee  Kenohaeher  t.  devdcuid 
eCe.  J?.  £.,  62  Id.  246,  and  note  referring  to  prior  caaea.  The  principal  caae 
ia  dted  to  thia  effect  in  RaUroad  Co,  v.  Stout,  17  Wall  660;  lehdl  ▼.  Xew 
Tori  etc  R.  i?.,  27  Conn.  409.  So,  although  it  may  be  unlawful  for  peraona 
not  connected  with  a  railroad  to  walk  upon  ita  tracka,  yet  thia  will  not  relieve 
the  xaikoad  from  the  duty  of  keeping  a  careful  lookout  while  mnning  ita 
traina  upon  the  atreeta  of  a  city:  Toumiep  v.  Chicago  etc.  Ry,  53  Wis.  635, 
referring  to  the  principal  caae. 

DiOBXB  07  Cabb  Bequikkd  to  be  Showv  Child  of  Temdbb  Tkabs*. 
See  i?o6fiM0ii  ▼.  Cone,  54  Am.  Dec  67,  and  note;  Birge  ▼.  Gardner,  50  Id. 
261.  The  meaaure  and  degree  of  care,  the  omisaion  of  which  would  consti- 
tute n^ligence,  ia  to  be  graduated  by  the  age  and  capacity  of  the  individual: 
Thurber  r,  Earlem  Bridge  etc,  1?.  i?.,  60  N.  Y.  836,  citing  the  principal  case. 

Coktbibutobt  Kioliokkgi  Avnonvo  Bight  or  Recovery:  See  Ker- 
whaeber  v.  Cleveland  etc.  R.  R.,  62  Am.  Dec.  246;  Pennsylvania  R.  R.  t. 
AapeUt  Id.  823;  Zemp  ▼.  Wilmington  etc.  R.  R.  Co.,  64  Id.  763,  and  notea 
thereto;  and,  especially  in  caae  of  infanta,  aee  note  to  Freer  v.  Cameron,  55 
Id.  676;  Broum  ▼.  MaxweU,  41  Id.  771;  Birge  v.  Gardner,  50  Id.  261.  It  b 
eaaential,  in  order  that  the  plaintiff  can  maintain  an  action  for  negligence, 
that  it  be  eatablished  that  he  haa  been  free  from  fault,  aa  that  the  negligence 
of  the  defendant  ahonld  be  made  to  appear:  Deyo  v.  New  York  Central  R,  R., 
84  N.  Y.  14;  and  in  an  action  against  a  town  for  damages  for  loaa  of  life  by 
reaaon  of  negjligenoe  in  not  maintaining  a  railing  along  the  aidea  of  a  cause- 
way, it  moat  be  ahown  affirmatively,  not  only  the  negligence  of  the  town, 
bat  that  the  decedent  conducted  herself  with  ordinary  prudence  and  dis- 
eretion:  Fox  v.  Town  <^  Gkutenlmry,  29  Conn.  209.  The  principal  caae  waa 
dted  to  the  foregoing  propoaitiona;  and  in  State  v.  Maneheeter  etc,  R.  J?.,  52 
N.  U.  556,  it  ia  referred  to  on  the  point  that  the  negligence  of  a  party  which 
piedndea  hia  right  to  recover  for  an  injury  anffered  through  negligence  muat 
be  a  direct  and  aotnal,  and  not  merely  a  oonatmetiTe,  wrong,  and  thia  wrong 
auiat  be  a  proodmate  oanae  of  the  injury. 
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GuEmiB  V.  Aramra^  ADMonBiBATOB  of  Potxbb^ 

Ihuuum  n  GsnouLLT  Patabu  oh  Dilat  nr  PAnonr  cf  m  piiiMq^ 
or  debt, 
ov  laaktmrn  n  Patabu  ohxiT  ibom  Tdcb  nhea  they  1ieeoiii» 
•otnaDy  due. 

VMKDva  OB  ImnaBn  ov  SnDonno  Xjmaoixb  or  BniujufiB  whidi  an  fa^ 
Uwoontldered  as  Mvered  from  the  bulk  of  testator's  property  Vj  the  wiQ 
itself,  from  the  time  of  testator's  death,  go  with  the  principal  to  thel^gi^ 
teest  imless  the  will  directs  otherwise. 

OnrxaAii  Pxoumiabt  LaoACOB  abs  hot  Dub  abb  Patablb  imtii  one  year 
after  testator's  death,  udess  the  will  direots  otherwise^  and  th^  tiMse- 
fore  do  not  bear  interest  nntil  after  the  expiration  of  that  time;  bat  it 
the  time  for  payment  is  named  by  the  testator,  the  legacies  cany  interest 
from  the  appointed  time  of  payment  only,  even  if  the  legacies  are  Tested. 

BnatfTioB  TO  RuLB  that  Qbnbbal  Pbodhiabt  Lbgaoibs  Gabbt  Ibteb- 
B8T  only  from  the  time  when  they  become  dne  Is  found  in  eases  where 
the  legatee  is  testator's  child,  or  one  toward  whom  he  stands  in  iom 
pareiUi$j  or  where  from  the  terms  of  the  will  it  is  manifest  that  the  tes- 
tator intended  the  legatee  should  have  the  interest  aooming  before  the 
time  of  payment  In  the  farmer  case  interest  is  given  by  way  of  main- 
tenance, where  the  child  has  no  other  provision;  in  the  latter  case  the 
Ugnay  will  not  cany  intereet  unless  the  intention  be  dlvseUy  expiosssd 
in  the  will  or  clearly  implied  from  its  terms. 

Bkduabt  Bbqubbib,  thouoh  B£adb  Patablb  dt  ]PinroBo»  Oibbt  lBTB»i 
an  in  the  mean  time  to  the  legatee. 

TucBD  LaoAor  Patablb  at  Futubb  Dat  dobb  bot  Gabbt  Ihtbbbst  t» 
the  legatee,  if  snch  legatee  Is  not  the  testator^  child,  nor  one  toward 
whom  he  stands  in  foeojNireneii,  the  beqnest  not  being  a  lesidnary  legacy , 
and  no  provision  appearing  in  the  will  from  which  it  can  be  reasonably 
inlerred  that  the  testator  designed  to  give  the  legatee  the  interest  aoera* 
lag  thereon.    Snch  interest  would  then  go  to  the  rssidnary  leoatee 
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Actios  to  xeoav«r  interest  on  oertain  beqpMsfak  The  opinion 
states  the  case. 

D.  M.  Baiea,  for  the  appellanta. 

ComegyB,  for  the  appellees. 

By  Oonrt,  Gnsor,  0.  J.  Benjamin  Potter,  hj  the  sixth  item 
of  his  will,  dated  the  twenty-sixth  of  July,  JL  D.  1889,  be- 
queathed to  his  nephew  Benjamin  Potter,  four  thousand  dot 
laxs;  to  his  nephew  Edmond  Upsher  Potter,  one  thousand  doUara; 
and  to  his  two  nieces,  Sarah  ^bitha  Potter  and  Virginia  Potter, 
fiye  hundred  dollars  each;  and  then  proceeds  in  the  same  item 
io  say  that  "  all  the  sums  bequeathed  to  the  four  aboTe-named 
legatees,  to  be  paid  by  my  executors  or  guardians  appointed  by 
the  orphans'  court,  to  the  males  when  they  arrive  at  the  age  erf 
twenfy-one  years,  and  the  females  when  lliey  arriTe  at  the  age 
of  eighteen  years.''  By  the  second  codicil  to  his  will,  the  tes- 
tator rerokes  the  legacy  of  four  thousand  dollars,  given  by  the 
sixth  item  of  his  will  to  his  nephew  Benjamin  Potter,  and  be- 
queaths the  said  four  thousand  dollars  to  his  said  nephew  and 
nieces,  namely,  Edmond  Upsher  Potter,  Sarah  Tabitha  Potter, 
and  "Virginia  Potter, ''  share  and  share  alike,  the  same  to  be  paid 
to  them  in  the  same  manner  and  at  the  same  time  as  is  directed 
and  mentioned  in  the  aforesaid  sixth  item  of  my  said  last  will 
and  testament" 

The  question  presented  by  the  bill  and  demurrer  for  the  con- 
sideration of  the  court  is  whether  the  legatees  first  named,  who 
are  the  complainants  in  this  case,  are  entitled  to  interest  on  their 
several  legacies  from  one  year  after  the  death  of  the  testator 
until  they  attained  their  reqpective  ages  of  eighteen  and  twenty- 
one  years. 

It  may  be  laid  down  as  a  general  rule  that  a  party  is  entitled 
to  interest  on  money  on  account  of  delay  in  the  payment  of  the 
principal  sum  or  debt.  And  in  respect  to  legacies,  it  is  well 
settled,  by  a  long  series  of  decisions,  that  interest  is  payable  on 
them  only  from  the  time  at  which  the  principal  of  the  legacies  be- 
comes actually  due.  It  is  important,  therefore,  in  the  first  place 
to  ascertain  the  precise  time  at  which  the  principal  becomes 
payable,  since  interest  cannot  begin  to  accrue  before  that  time. 

Specific  legacies,  or  bequests  of  a  ccrpua^  which,  in  contempla- 
tion of  law,  are  considered  as  severed  and  separated  from  the 
bulk  of  the  testator's  properiy  by  the  will  itself,  cany  their 
product  or  interest  from  the  testator's  death,  unless  the  will 
contains  directions  to  the  contrary. 


424  CUSTIS  V.  ADKlNa  [Delaware. 

General  pecuniaiy  legacies,  where  no  time  of  payment  ia 
appointed  by  the  testator,  are  governed  by  a  different  rule. 
They  are  not  due  or  payable  until  one  year  from  the  death  of  the 
testator,  and  do  not,  therefore,  cany  interest  until  after  the 
expiration  of  that  time,  since  interest  in  such  cases  is  only 
allowed  for  delay  of  payment,  and  there  can  be  no  soch  delay 
until  after  the  year  is  elapsed. 

With  respect  to  general  pecuniary  legacies,  when  the  time  of 
payment  is  named  by  the  testator,  there  is  no  general  rule  more 
uniformly  laid  down  by  the  elementary  writers,  or  better  set- 
tled by  adjudged  cases,  both  in  this  country  and  in  England, 
than  that  such  legacies  do  not  cany  interest  before  the  arrival 
of  the  appointed  period  of  payment,  notwithstanding  the  legacies 
are  vested.  Such,  then,  being  the  general  rule,  recognized  by 
all  the  cases  cited  in  the  argument  or  which  can  be  foimd  in  the 
books,  we  proceed  to  consider  the  exceptions  to  it.  What  are 
they?  The  exceptions  to  the  rule  are  to  be  found  in  cases 
where  the  legatee  is  a  child  of  the  testator,  or  one  towards  whom 
he  has  placed  himself  in  loco  parentis;  or  where,  from  the  terms 
of  the  will,  it  is  manifest  the  testator  intended  to  give  interest 
before  the  time  for  payment  of  the  principal.  In  the  absence  of 
such  intention,  expressed  on  the  face  of  the  will  or  clearly  im- 
plied from  its  terms,  the  legacy  does  not  carry  interest. 

In  the  case  of  a  child  of  the  testator,  or  one  towards  whom  he 
stands  in  the  place  of  a  parent,  interest  is  given  in  the  mean  while 
upon  the  l^acy,  by  way  of  maintenance,  where  the  child  has  no 
other  provision;  for  it  is  not  to  be  presumed  that  the  parent  in 
such  a  case  was  so  regardless  of  the  moral  obligations  resting 
upon  him  as  to  leave  the  child  in  a  state  of  destitution  in  the 
mean  time.  Cases  of  intention,  apparent  upon  the  face  of  the 
will,  to  give  interest  from  the  death  of  the  testator,  speak  for 
themselves.  Something  must  be  said  in  the  will  that  shows 
such  intention;  otherwise  such  interest  cannot  be  allowed. 

Do  the  legatees  in  this  case  bring  themselves  within  either  of 
those  exceptions?  If  they  do  not,  what  ground  have  they  to 
stand  on  ?  The  bequests  in  question  present  the  ordinary  cases 
of  vested  legacies  payable  at  a  future  day;  namely,  when  the 
testator's  nephew  should  arrive  at  the  age  of  twenty-one  years, 
and  when  his  nieces  should  arrive  at  the  age  of  eighteen  years. 
The  legatees  are  not  children  of  the  testator,  nor  persons  towards 
whom  he  had  placed  himself  in  loco  parentis.  They  are  not  resid- 
uary legatees.  There  is  no  direction  in  the  will  for  the  payment 
of  interest,  nor  anything  in  the  clauses  containing  the  bequests 
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in  question,  nor  in  the  manner  in  which  the  xecddneof  the  estate 
is  disposed  of,  nor  in  any  other  proTision  of  the  will,  from  which  it 
<ran  be  fairly  or  reasonably  inferred  that  the  testator  intended  to 
give  interest.  It  may  be  proper  to  advert  for  a  moment  to  the 
cases  which  have  been  cited  in  the  argument. 

The  case  of  JlecUh  t.  Perry,  3  Atk.  101,  is  anything  but  an 
anthorify  in  favor  of  the  complainants.  Lord  Hardwicke  there 
lays  down  the  rule  in  express  terms,  in  the  case  of  a  vested  legacy 
payable  at  twenty-one,  that  *'  it  shall  not  carry  interest  unless 
something  is  said  in  the  will  that  shows  the  testator  intended  to 
give  interest  in  the  mean  time; "  and  he  decreed  that  the  resid- 
uary legatee  should  take  the  interest.  The  same  doctrine  is 
fully  recognized  as  of  binding  authority  in  CrickeU  v.  Dolby,  8 
Ves.  jun.  10,  and  in  Ih/rreU  v.  T^^rrell,  4  Id.  1.  The  cases  of 
Ghaworih  v.  Hooper,  1  Bro.  0. 0. 82,  and  BuOer  v.  BuJOer,  3  Atk. 
^0,  were  bequests  of  the  "  residue,"  and  are  properly  distinguish- 
able from  the  present  case;  for  a  bequest  of  the  residue,  although 
made  payable  infuiuro,  carries  the  interest.  The  bequest  in  the 
case  of  Bramtrcm  v.  WUhmson,  7  Yes.  421,  which  was  of  "  one 
dock  share  in  the  present  new  dock  at  Ejngston-upon-Hull," 
was  specific  in  its  character,  and  comes  within  the  rule  in  rela- 
tion to  specific  legacies. 

The  cases  of  MJOs  v.  Boharts,  5  Eng.  Ch.  557,  Leslie  v.  Ledie, 
10  Id.  884,  and  of  Boddy  v.  Dawes,  15  Id.  863,  are  all  cases 
whore  the  intention  of  the  testator  to  give  interest  may  be  fairly 
and  reasonably  implied.  In  the  language  of  Lord  Hardwicke,  as 
used  in  the  case  of  Eeaih  v.  Perry,  supra,  there  is  ''  something  in 
the  will  that  shows  the  testator's  intention  to  give  interest."  The 
case  of  Acherley  v.  Wheeler  it  Vernon^  1  P.  Wms.  783,  rests  on 
its  own  peculiar  circumstances.  Lord  Hardwicke  was  dissatis- 
fied with  it;  and  Lord  Bedesdale,  in  Ellis  v.  Ellis,  1  Sch.  k  Lef . 
1,  calls  it  a  singular  case,  and  seems  to  have  doubted  it  And 
although  it  has  never  been  overruled,  still  it  has  never  been  fol- 
lowed, upon  the  ground  taken  fay  Lord  Macclesfield,  that  the 
legacy  was  severed  from  the  bidk  of  the  estate.  It  has  been 
sustained,  however,  by  later  decisions,  upon  the  ground  of  the 
testator's  having  placed  himself  in  loco  parentis  to  the  legatee. 

We  have  been  unable  to  discover  anything  in  the  will  and 
codicils  which  should  withdraw  this  case  from  the  operation  of 
the  general  rule  denying  interest  on  general  legacies  payable  in 
fuXuro;  and  we  therefore  afiSrm  the  decree  of  the  chancellor  is 
all  respects,  and  remand  the  record  to  the  court  below. 
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t;.  FijObida  akd  Geoboul  Plahx  Boad 

GOHPANI. 


tl  VUnnu,  St.] 

Aor  ov  LnxuttOEATiov  n  vor  Void  BiQAim  It  Qmn  to  dwlgnite  «b4 
limit  ilM  MDoant  of  oapitel  stock,  or  preooribe  iho  rtham  and  munber  of 
■ham,  or  provide  for  the  eleotioii  of  direotore  or  edmiirietration  of  the 
•i&in  of  the  ooiponition  in  any  mode  other  than  may  be  f oond  in  the 
grant  of  '^the  naoal  rights  and  privil^gee  of  looh  oorpofatloBa;''  but  it 
ooofen  a  franoUae  which  may  rightfully  be  ezeroiaed  ao  long  aa  the 
company  ahall  limit  ita  operationa  to  the  ooummmation  of  the  ol^oct 
contemplated  by  the  act  of  inoorpofatlon* 

Aonov  n  Maihtaikabui  bt  Oobporation  urov  Imfubd  Pbo!Hbb  or 
OoBPORATOB  to  pay  ■■■oiimenta  made  on  aharea  of  atodL  owned  by  him, 
notwithitanding  the  fact  that  the  charter  proWdea  for  a  locf eitare  or  sale 
of  ahares  of  delinqnenta. 

Pmtibiok  in  Stock  SuBsaBXPnov  Pbwobtbitwi  Pbbaupt  YBriaat  from  thai 
deaignated  in  the  charter  of  the  corporation  will  be  ooiMidfliad  eitiMr  aa 
■orplQiage  or  aa  oamnlative,  and  will  not  be  ounatruad  aa  a  oondttioo  lor 
the  benefit  of  the  anbioriber. 

Abbdhwut.    The  opinion  states  the  case. 

Long  and  CfatbraUh^  for  the  appellant. 

Archer  and  Fapy,  for  the  appellee. 

By  Court,  Dufobt,  J.  This  was  an  aoiion  of  ottumpttl 
brought  in  the  oironit  oonrt  of  Leon  conniy  by  the  Florida  and 
Georgia  Plank  Boad  Company,  against  the  appellant,  to  reooTer 
the  amount  of  a  balance  alleged  to  be  due  upon  his  snbseription 
to  the  capital  stock  of  said  company.  The  dedazation  contains 
only  the  mdehUahu  count,  and  alleges  a  special  demand;  but 
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there  is  no  proof  in  the  xeoord  to  support  this  allegation.  II 
may  well  be  doubted  whether,  in  this  state  of  case,  the  reoorerj 
could  be  sustained;  but  understanding  from  the  counsel  who 
closed  the  argument  for  the  appellant  that  it  was  dedraUe  to 
obtain  an  adjudication  as  to  the  extent  of  the  liabilitj  incuzzed 
hj  the  appeUant  upon  his  subscription  to  the  capital  stock  of 
this  company,  we  consider  the  objection  to  this  defect  of  proof 
as  haTing  been  e^reesly  waived,  and  haye  examined  the  case 
solely  with  reference  to  flie  logal  liability  of  the  parly. 

It  may  be  proper  to  premise  that  the  act  incorporating  this 
company  seems  to  have  been  very  loosely  drawn,  and  rather 
noiant  from  the  formula  usually  adopted  in  similar  cases.  In 
this  act  the  amount  of  the  capital  stock  is  not  prescribed,  nor  is 
there  any  limitation  to  the  same.  There  is  no  designation  of 
the  number  of  shares  into  which  the  capital  stock  is  to  be 
divided,  nor  is  there  any  provision  made  for  dividing  the  same, 
although  direct  reference  is  made  to  such  shares.  No  provision 
is  made  for  the  election  of  directon,  nor  is  any  mode  prescribed 
for  the  administration  of  the  affidrs  of  the  company,  other  than 
what  may  be  found  in  the  grant  of  **  the  usual  rights  and  privi- 
leges of  such  coipozations."  There  is  simply  a  grant  of  autho- 
rity to  construct  a  plank  road  upon  a  designated  route,  and 
the  amount  of  the  capital  stock,  and  such  other  limitations 
and  regulations  as  are  usually  prescribed  in  similar  charters, 
seem  to  have  been  committed  to  the  discretion  of  the  company. 
As  unique  as  are  the  provisions  of  this  act,  we  cannot  doubt  its 
operative  character,  and  that  it  confers  a  franchise  which  may 
be  rightfully  exercised.  So  long  as  the  company  shall  limit  ito 
operations  to  the  consummation  of  the  object  contemplated  by 
the  act  of  incorporation,  we  think  there  can  be  no  doubt  of  its 
light  to  enjoy  that  franchise. 

The  terms  of  the  subscription  paper  which  was  in  evidence 
on  the  trial  of  the  cause,  and  which  it  was  admitted  had  been 
duly  signed  by  the  defendant,  is  in  the  following  words:  '*  We 
the  subscribers  bind  ourselves  hereby  to  take  the  amounts  oppo- 
site our  names  in  the  stock  of  the  branch  of  the  Florida  and 
Georgia  plank  road,  to  run  from  some  point  at  or  about  Tomp- 
kins's null  to  Tallahassee,  under  a  penally  of  forfeiture  of  half 
{be  amount  so  subscribed  by  us,  if  we  fail  or  refuse  to  pay  up  our 
installments  of  stock  as  they  may  be  called  for.'* 

Upon  this  agreement,  two  points  were  made  and  discussed  by 
the  counsel  for  the  api>ellants:  1.  That  by  the  terms  of  the 
agreement  there  was  no  express  promise  to  pay,  and  that  no 
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action  can  be  maintained  by  the  coipoxation  upon  an  implied 
promise  to  pay  assessments,  where  the  charter  provides  the 
remedy  of  aforfeiture  of  the  stock;  2.  That  theword  '*  penalty/' 
contained  in  the  body  of  the  a^^reement,  is  to  be  construed  as  a 
condition  whereby  the  defendant  was  to  be  permitted,  at  his  dis- 
cretion, to  abandon  his  subscription  upon  the  payment  of  one 
moiety  of  the  amount  subscribed. 

In  the  case  of  Barbee  v.  Jacksonville  eto^  Plank  Boad  Co.,  6 
Fla.  262,  this  court  decided  that  an  action  might  be  maintained 
for  the  recovery  of  assessments,  where  the  agreement  to  sub- 
scribe for  stock  contained  an  express  promise  to  pay,  notwith* 
standing  the  charter  provided  a  further  remedy  by  forfeiture. 
The  point  raised  in  the  case  now  at  bar,  viz.,  the  right  to  main- 
tain an  action  upon  implied  promise,  was  expressly  reserved  for 
future  consideration. 

In  proceeding  to  consider  the  first  point  above  indicated,  wo 
waive  the  inquiry  whether  or  not  the  terms  of  the  agreement 
contain  an  express  promise  to  pay,  and  proceed  at  once  to  meet 
the  objection  precisely  as  it  is  made. 

The  Massachusetts  decisions  cited  at  the  argument  seem  very 
fully  to  sustain  the  distinction  contended  for,  but  they  are  met 
by  adjudications  in  other  states;  among  them  the  states  of  North 
Carolina  and  Alabama,  in  the  former  of  which  no  such  distinc- 
tion is  intimated,  and  in  the  latter  it  is  expressly  repudiated: 
See  Tar  River  Navigation  Co.  v.  Neal,  3  Hawks,  620;  Beene  v. 
Oahawba  etc.  B.  B.  Co.,  3  Ala.  660;  Carlile  v.  Cahawba  etc.  B. 
B.  Co.,  4  Id.  70;  Selma  etc.  B.  B.  Co.  v.  Tipton,  6  Id.  787  [39 
Am.  Dec.  344].  In  Beene  v.  Cahawba  etc.  B.  B.  Co.,  supra,  the 
only  evidence  adduced  upon  the  trial  to  support  the  assumpeU 
to  pay  was  the  book  of  subscription,  which  was  as  follows: 

"CASiLWBA,  Dallas  Coxtstt,  State  of  Atarax  a 
"A  book  of  subscriptions  to  the  capital  stock  of  the  Cahawba 
and  Marion  Bailroad  opened  on  the  twentieth  day  of  March, 
1837,  by  order  of  the  board  of  directors  assembled  in  the  town  of 
Oahawba  on  the  thirteenth  day  of  March,  1837,  under  the  direc- 
tion of  James  Craig,  Richard  C.  Crocheron,  Joseph  Babcock,  and 
P.  Walter  Herbert." 

The  names  were  signed  thus: 

Date.  NamM.  No.  of  Sharea.       Total  Stock. 

March  29.  Jesse  Beene.  20.  2,000. 

Gtoldthwaite,  J.,  delivering  the  opinion  of  the  court,  remarks: 
<•  The  act  of  subscription  thus  made  is  equivalent  in  every  respect 
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to  an  express  contxaot,  and  the  tenns  prescribed  in  the  charter 
attached  to  it  as  effectually  as  if  thej  had  been  written  at  length." 

He  again  says:  "  The  cases  cited  from  Massachusetts  admit 
that  a  member  of  a  corporation  may  become  bound  by  an  ex- 
press contract  to  pay  assessments,  although  an  agreement  to 
take  shares  in  an  incorporated  association  will  not  be  construed 
as  such  a  contract.  We  are  not  aware  of  the  terms  contained 
in  the  statutes  under  which  these  decisions  were  made,  but  if 
similar  to  that  we  have  just  considered,  we  feel  constrained  to 
declare  the  law  to  be  otherwise.  The  principles  we  have  laid 
down  as  goTeming  this  case  axe  sustained  by  numerous  decis- 
ions, and  we  may  remark  that  none  have  been  found,  except  those 
of  Massachusetts,  which  held  a  different  rule." 

To  our  minds,  the  distinction  contended  for  seems  to  be  singo* 
larly  arbitrary,  and  is  neither  deducible  from  any  established 
principle  of  law,  nor  sustained  by  any  sound  reason.  Chief 
Justice  Parsons,  for  whose  character  as  a  jurist  we  entertain  the 
very  highest  respect,  seems  to  have  baaed  the  existence  of  this 
assumed  distinction  upon  the  fact  that  an  express,  in  contradis- 
tinction to  an  implied,  promise,  always  imports  a  legal  consid- 
eration. He  says :  "Where  this  express  agreement  has  been  made, 
we  have  decided  that  it  may  be  enforced  by  action,  there  being  a 
legal  consideration  for  the  contract:"  AndoverdkM.  T.  Co.  y.  Chutd^ 
6  Mass.  42.  Now,  with  all  proper  deference,  we  would  respect- 
fully inquire  what  there  is  in  the  nature  of  an  implied  promise 
which  negatires  the  idea  of  a  legal  consideration.  Indeed, 
every  implied  promise  presupposes  the  existence  of  a  sufficient 
consideration,  for  it  springs  only  out  of  a  legal  liability  which 
never  arises  but  upon  a  legal  consideration  as  ample  as  is  the 
extent  of  the  liability.  Not  so,  however,  with  respect  to  an  ex- 
press promise.  That  may  and  not  unfrequenUy  is  made  in  the 
absence  of  an  adequate  consideration;  the  promise  is  perfect  in 
itself,  and  is  incapable  of  enforcement  only  upon  the  ground  of 
this  absence  of  consideration. 

The  consideration  alluded  to  by  the  chief  justice  in  the  re- 
mark above  noted  was  evidentiy  the  correlative  right  to  enjoy 
the  franchises  granted  by  the  act  of  incori)oration,  and  to  par- 
ticipate in  the  benefits  which  were  expected  to  arise  therefrom, 
and  we  can  conceive  of  no  good  reason  why  the  same  right  of 
enjoyment  and  expectancy  of  benefit  might  not  form  the  founda- 
tion of  an  implied  promise.  The  distinction  insisted  upon  in- 
volves a  refinement  which,  so  far  from  subserving  any  beneficial 
purpose,  or  promoting  the  attainment  of  justice,  is  well  calou- 
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lated  to  jeopard  the  rights  growing  out  of  a  most  extensive  and 
important  class  of  contracts. 

As  enunciated  by  this  court  in  the  case  before  alluded  to,  m 
repeat,  that ''  it  is  of  the  highest  importance  that  those  who  thus 
associate  should  be  held  to  the  observance  of  the  most  perfect 
good  faith; "  and  we  may  pertinently  add  that  the  simple  act  of 
subscribing  to  the  capital  stock  creates  a  mutuality  of  liability 
which  it  would  be  a  fraud  upon  his  associates  for  a  recusant 
stockholder,  at  his  discretion,  to  be  permitted  to  escape  by  the 
mere  abandonment  and  forfeiture  of  his  shares  of  stock.  If 
the  act  of  subscribing  to  the  capital  stock  is  to  be  viewed  as 
creating  no  legal  liability  to  pay  the  amount  subscribed,  and  as 
imposing  no  penalty  other  than  this,  it  would  be  eminently 
illusory,  and  wholly  defeat  the  undertaking  and  succeesftd 
prosecution  of  all  enterprises  tending  to  the  development  of  the 
resources  of  the  coimtiy,  and  requiring  the  aid  of  associated 
capital.  For  it  is  worthy  of  note  that  in  all  our  southern  states, 
capital,  so  far  from  seeking  investment  in  enterprises  of  this 
character,  has  to  be  invested  wholly  by  considerations  of  patri- 
otism. In  Massachusetts  and  other  northern  states  where  the 
doctrine  contended  for  obtains,  there  is  a  superabundance  of 
moneyed  capital,  which  makes  it  a  privilege  to  be  permitted  to 
associate  for  purposes  of  public  enterprises,  while  with  us  evezy 
contribution  to  such  a  purpose  is  looked  upon  as  a  direct  tax 
upon  individual  means.  This  striking  difference  in  the  condi- 
tion of  the  two  sections  would  seem  to  demand  a  difference  in 
the  application  of  the  law;  especially  when  it  may  be  done  with- 
out the  violation  of  any  fundamental  principle,  and  is  moreover 
sustained  by  precedents  of  no  lesser  weight  and  respectability. 

It  will  not  be  pretended  that  in  a  contract  between  natural 
persons  the  obligee  may  not  waive  the  penalty  and  proceed 
for  general  damages  for  breach  of  the  agreement:  Comyn  on 
Gont.  473.  There  is  no  good  reason  why  the  doctrine  may  not 
as  well  apply  to  an  artificial  i>erson  (such  as  the  plaintiff  in  this 
suit),  when  by  the  very  terms  of  the  charter  of  incorporation 
the  right  to  sue  is  expressly  given,  and  there  is  no  restriction  as 
to  the  enforcement  of  the  penalty. 

The  second  point  raised  at  the  argument  involves  an  interpre- 
tation of  the  terms  embraced  in  the  articles  of  subscription. 
For  the  appellant,  it  was  insisted  that  the  latter  clause  of  the 
agreement  amounted  only  to  a  condition,  while  it  was  contended 
on  the  other  side  that  the  agreement  was  to  be  interpreted  ac- 
cording to  the  l^gal  and  technical  import  of  the  words  used. 
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fis.,  aa  imposiiig  a  penaliy.  To  aapport  the  £onKi«r  podtion, 
gnat  strees  was  laid  apon  the  fact  that,  yiewed  as  a  penallj, 
this  daoae  of  the  agreement  was  Taxiant  from  the  proTision 
oontained  in  the  section  of  the  charter  which  contemplated  a 
f otfeitnre  of  the  whole  amount  of  the  sum  to  be  subscribed  by 
each  stockholder.  We  are  unable  to  appreciate  the  force  of  the 
argument  in  this  connection,  but  are  rather  disposed  to  yiew 
this  clause  of  the  agreement  as  wholly  nugatory,  or  at  most  as 
only  superadding  a  penally  to  the  one  stipulated  in  the  charter; 
and  having  been  yoluntazily  assumed  by  the  defendant,  it  does 
not  become  him  to  complain,  eyen  if  it  were  now  sought  to  en- 
force it,  which,  howeyer,  is  not  the  object  of  this  suit  What- 
ever may  have  been  the  real  understanding  of  the  parties  to  this 
agreement,  it  certainly  cannot  be  expected  of  us  that,  in  the 
total  absence  of  any  evidence  tending  to  vary  the  obvious  and 
well-understood  import  of  the  terms  used,  we  should  proceed  to 
give  it  a  different  interpretation. 
Let  the  judgment  of  the  circuit  court  be  affirmed,  with  coals. 

BuoniJi,  0.  J.,  delivered  a  dissenting  opinion. 


Ma^y  v.  May. 

Iv  OdHsmnmi  MABSxiaa  SsxTLsmRTa^  OxAjraoaVi  MAinm*  Istmstios 
wiub  Pbbvail  ovnr  doubte  whioh  might  be  niied  by  strlot  gmmmstloid 
oonstmotioo. 

gstnamuT  bt  Dxkd  or  Taun  upon  ORAiraoa's  Dauohcib  of  oerteiif 
davM  for  life,  and  in  the  event  of  her  marriage  then  in  tmat  for  the  joint 
see  of  herMlf  and  hnaband  and  the  snryivor  of  them,  and  on  the  death  of 
the  aorvivor  to  iMae  that  may  be  bom  of  raoh  marriage  abaolntely,  wQl, 
in  s  oaae  where  the  daaghter  marries  twioe  and  haa  inroe  of  both  mar- 
liagei,  veat  the  property  in  the  inue  of  both  mairiagea,  ahare  and  ahsra 
alike. 

JrDSiOEMT  or  Down  vob  UNAaosBTAorsD  Sum  or  Monxt  is  Von>. 

A]DiiDn8i!aAT0&  BAB  No  PowEB  TO  BiND  Intkstatb'b  Estatx  by  hia  own  oon» 
traota,  and  hia  recognition  of  a  claim  against  the  estate  arising  sabeeqnent 
to  intestate's  death  will  give  the  claim  no  additional  security. 

WmOW  IB  BXTITLID  TO  BKR  POBTION  O V  MUVK  PBOVITB  OV  ESTATB  from  the 

time  of  her  hoaband's  death  np  to  the  period  at  which  dower  shall  be  set 
dSf  and  upon  proper  application  reference  will  be  made  to  a  master  to 
state  the  aoooont  and  ascertain  the  widow's  share;  but  this  cannot  be 
done  by  the  commissioners  in  dower,  acting  nnder  the  Florida  statnts 
directing  the  method  to  be  observed  in  laying  oat  dower. 
AminnsxKASOB  mmx  Maxb  All  Sales  or  PsBaovAUTV  at  Pubuo  Auonosi 
bst  nveniooaxy  interest  in  alavea  is  not  the  sableot  of  aooh  s  aala. 
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WvTUBM  YnriD  IwnsFJBm,  ab  Rxtxrsiovabt  Ihtbsbt  in  Siavss,  may  li» 
■al^aoted  to  the  payment  of  debti  of  «  deoedent  by  prooeedinge  in  eqnity. 

la  n  DuTT  OF  Admikistbatobs  ok  Bxxodtobs  kot  to  Bmtxe  tsto  Haiabd- 
ous  Baboaiks,  whereby  they  jeoperdiie  inteneii  oonfided  to  their  een». 
and  mletakee  which  work  injary  will  be  relieved  against  in  equity. 

PUBOBABXB  or  RxVKBSXON   MUST,  IN   COUBT  OF  EqUITT,    PBOYB  THAT  Hb 

Gayb  Full  Valub  therefor;  and  thie  mle  appliea  with  greater  foroe  to- 
ft porohaaer  who  stood  in  the  rdation  of  troatee  to  the  remaindennaiL 

Bill  in  equity.  The  facts  are  sufficiently  set  forth  in  tL» 
opinion  for  a  proper  understanding  of  the  case. 

Archer  and  Papy,  for  the  appellants. 
BoUing  Baker,  for  the  appellees. 

By  Oourt,  Pbabsoh,  J.  The  first  question  presented  in  this 
record  for  decision  is  as  to  the  proper  construction  of  the  deed 
of  settleinent  of  McBride  in  trust  for  the  benefit  of  his  daughter 
Oaroline.  Oaroline  having  twice  married,  and  having  issue  by 
each  marriage,  the  question  is  whether  both  sets  of  children  take 
in  remainder,  or  only  those  of  the  first  marriage. 

The  trusts  declared  in  this  deed  are  in  relation  to  certain 
slaves  which  are  conveyed  to  trustees  to  and  for  the  use  of  the 
said  Caroline  during  her  natural  life,  and  in  case  she  should 
many,  then  in  trust  for  the  joint  use  of  herself  and  husband; 
and  provided  either  of  them  should  die,  then  in  trust  for 
the  survivor  of  them;  "and  from  and  immediately  after  the^ 
death  of  such  survivor,  then  in  trust  to  and  for  the  equal  ben* 
efit  and  behoof  of  the  issue  that  may  hereafter  be  bom  of  said 
marriage,  and  the  representative  and  representatives  of  such  as 
may  be  deceased,  they  taking  amongst  them  a  parent's  share,  to 
be  equally  divided  to  them,  their  executors,  administrators,  and 
assigns  forever;  and  in  default  of  issue  of  the  said  Caroline  Mo- 
Bride  by  her  husband  at  the  death  of  the  survivor  of  them,  in 
trust  to  and  for  the  sole  use  and  benefit  of  the  heirs  of  the  said 
B.  McBride,  ''litre  and  share  alike." 

The  court  is  unanimously  of  opinion  that  under  a  proper  con- 
struction of  this  deed  both  sets  of  children  should  take  share 
and  share  alike;  they  were  alike  the  objects  of  the  grandfather's 
care,  and  the  children  of  his  daughter,  who  was  the  meritorious 
cause  of  his  bounty.  The  context  shows  plainly  that  it  was  his 
object  to  settle  a  life  estate  upon  his  daughter,  to  be  enjoyed 
jointly  with  her  husband,  provided  she  married,  but  that  the 
remainder  should  be  a  provision  for  her  issue.  There  is  nothing 
in  the  deed  itself  to  show  that  any  particular  marriage  was  in 
contemplation  at  the  time  of  its  execution,  nor  has  any  evidence 
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aliunde  been  adTanoed  to  connect  the  deed  ^th  the  partioalar 
marriage  to  Maxzay,  the  first  husband.  Suppose  all  the  chil* 
dren  had  been  the  issne  of  the  second  marriage  to  Oole:  can  it 
be  doubted  that  they  would  have  taken  in  remainder  as  the  is- 
sue of  his  daughter,  and  the  objects  of  the  grandfather^  solid* 
tude?  In  the  construction  of  marriage  settlements,  the  manifest 
intention  of  the  grantor  will  prevail  oyer  the  doubts  which  might 
be  raised  bj  a  strict  grammatical  construction.  The  cases  of 
Beabie  y.  Dodd,  1  T.  B.  198,  are  condusiye  in  support  of  these 
yiews,  and  we  do  not  consider  it  necessary  to  extend  this  argu- 
ment, since  we  axe  so  fully  sustained  in  this  construction,  both 
by  authority  and  the  plain  intention  of  the  grantor. 

The  next  question  is  as  to  the  yalidiiy  of  the  tronsfBr  made 
by  McBride,  administrator  of  Murray,  of  the  reyersionary  inters 
est  of  that  estate  in  the  negroes  allotted  to  his  widow  for  dower 
in  satisfaction  of  a  claim  against  the  estate  presented  in  her  be- 
half by  her  second  husband,  Oole.  To  determine  this  question, 
seyeral  things  are  to  be  considered.  The  first  inquiry  is  as  to  the 
nature  of  the  debt  or  daim  for  which  this  reyersion  was  bar- 
tered. To  ascertain  this,  we  must  look  to  the  proceedings  in 
the  court  of  law  had  under  our  statute  for  the  laying  off  and 
assignment  of  Mrs.  Murray's  (then  Mrs.  Cole)  dower.  It  seems 
to  haye  been  iqK>n  the  report  of  the  commissioners  in  dower  in 
that  case  that  this  daim  first  arose.  Their  repori  says:  '*  The 
commissioners  haying  been  informed  of  other  property,  whidi 
for  obyious  reasons,  to  wit,  the  absence  of  the  administrator, 
cannot  be  exhibited  to  them,  recommend  that  the  applicant  for 
dower  be  allowed  the  third  of  net  proceeds  of  crops  of  cotton 
made  on  the  plantation  of  the  estate  during  the  years  1886, 
1887, 1888,  and  1889,  when  said  amount  can  be  ascertained." 

Subsequently  an  account  is  filed  in  the  clerk's  office  of  the 
sales  of  the  cotton  crops  during  the  seyeral  years  mentioned  in 
the  report,  concluding  with  a  diyision,  giying  Mrs.  Oole  four 
thousand  dght  hundred  and  seyeniy-eight  dollars  and  fiye  cents, 
but  with  the  usual  mercantile  E.  E.,  and  appending  thereto  a 
memoranda  in  these  words:  '*A  reference  to  my  accounts 
ourrent  in  the  clerk's  office,  Monticello,  will  perhaps  be  neces- 
sary, as  I  may  be  in  error,  from  this  hurried  statement,  in  the 
exact  amoimt  due  Mrs.  Oole."  This  account,  though  not  au- 
thenticated by  any  signature,  seems  to  haye  been  incorporated 
with  the  proceedings  in  that  case,  connects  itself  with  them  by 
its  contents,  and  is  made  the  basis  of  the  subsequent  settlement 

of  this  daim  by  the  administrator,  as  appears  from  Oole's  recdpt 
nao.  yoite  Lxyxn—M 
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to  him.  This  receipt  shows  that  in  consideration  of  the  release 
of  the  widow*B  share  of  the  four  cotton  crops,  amounting  to  the 
exact  sam  stated  in  this  account,  the  administiator  transferred 
the  reversion  in  the  slaves  allotted  her  for  dower  to  Cole. 

The  commissioners'  report  and  this  account  are  certified  as 
being  on  file  in  the  clerk's  office  by  the  clerk  of  Jefferson  supe- 
rior court.  And  although  it  does  appear  that  the  report  has 
been  confirmed  by  the  court,  yet  the  confirmation  is  in  the  lan- 
guage of  the  report  itself,  and  assigns  one  third  of  the  cotton 
crops  to  the  widow,  without  stating  the  amount  of  the  same. 
Now,  it  remains  to  be  seen  how  far  this  establishes  a  debt  from 
Murray's  estate  in  favor  of  Mrs.  Oolo.  It  appears  to  us  that  the 
mere  appointment  of  commissioners  by  the  shexiff  to  make  par- 
tition clothes  them  with  no  further  authority  than  to  perform  an 
executive  duly  prescribed  by  statute  and  make  their  report  to 
the  oourt,  which  report  has  no  conclusive  validiiy  until  con- 
firmed by  the  court;  otherwise  the  court  would  be  ousted  of  its 
jurisdiction,  and  it  would  be  transferred  to  the  commissioners 
summoned  by  the  shexiff.  Again,  if  it  should  be  said  that  the 
report  of  the  commissioners  was  of  authority  to  establish  this 
claim,  it  must  be  considered  what  was  the  extent  of  their  powers. 
Our  statute  provides  that  the  oommissioners  shall  allot  and  set 
off  to  the  widow  one  third  part  of  the  real  estate  of  which 
her  husband  **  died  seised  and  possessed,"  and  at  the  same  time 
<«  shall  allot  and  set  off"  to  such  widow  her  portion  of  the  per- 
sonal estate  of  which  her  husband  died  possessed.  Did  the 
husband  in  this  instance  die  possessed  of  the  annual  crops  of 
his  plantation  made  during  four  successive  years  subsequent  to 
his  death  ?  Although  the  widow  might  have  had  some  sort  of 
equitable  claim  to  a  portion  of  the  income  of  the  estate  anterior 
to  the  assignment  of  her  dower,  yet  vras  it  competent  for  these 
oommissioners,  acting  under  statutory  regulations,  to  adjudicate 
and  determine  that  question  as  to  mesne  profits  without  the 
sanction  of  the  court;  and  even  if  such  extraordinaxy  power 
were  accorded  to  them,  they  have  not  accomplished  their  work. 
Their  business  is  mainly,  if  not  entirely,  to  divide  the  property 
of  the  estate  in  specie,  but  here  they  have  gone  into  matters  of 
account  fit  only  for  reference  to  a  master,  and  at  length  awarded 
no  sum  of  money  as  due  out  of  the  proceeds  of  these  four  crops, 
but  merely  ''recommend  that  the  applicant  for  dower  be  al- 
lowed one  third  of  the  net  proceeds"  of  the  crops  mentioned, 
"  when  said  amount  can  be  ascertained."  Can  there  be  a  con* 
eli&ive  judgment  for  any  other  than  an  ascertained  sum?    Is  it 
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not  the  office  and  the  Teiy  essence  of  a  judgment  to  ascertain 
the  amount  of  a  debt?  There  is  in  this  instance  no  such  ascer- 
tainment, but  merely  a  recommendation  to  the  proper  tribunal 
to  allow  to  the  applicant  a  certain  proportion  of  the  stibject- 
matter  when  the  amount  was  ascertained.  Now,  it  is  manifest 
that  the  amount  of  such  portion  has  never  as  yet  been  ascer- 
tained either  by  the  commissioners  or  the  judgment  of  the 
court. 

The  statement  on  file  in  the  clerks  office  disobeys  the  recom- 
mendation of  the  commissioners^  and  allows  the  widow  one 
third  of  the  gross  proceeds  instead  of  the  net  proceeds  of  the 
four  crops,  and  to  this  statement  itself  is  appended  the  initials 
for  errors  excepted,  together  with  a  declaration  that  it  may  be 
wrong  on  accoimt  of  the  absence  of  accounts  and  the  hurried 
manner  in  which  it  is  made.  This  statement  is  the  only  dis- 
tinct evidence  of  the  value  of  these  crops  presented,  and  it  de- 
parts from  the  rule  of  calculation  recommended  in  the  commis- 
sioners' report,  and  confirmed  by  the  court,  and  thereby  reaches 
a  conclusion  inconsistent  therewith.  If  it  is  evidence  to  chaige 
the  estate  of  Murray,  then  it  must  be  equally  evidence  to  dis- 
charge that  estate  to  the  extent  of  the  evidence  it  affords  of 
eirors  and  mistakes  in  making  up  the  account.  It  is  said, 
however,  that  the  receipt  taken  by  the  administrator  McBride 
from  Oole  for  the  precise  sum  ascertained  by  this  statement  on 
that  account  amounts  to  an  acknowledgment  on  his  part  that 
such  sum  was  due.  On  the  contraiy,  it  appears  to  us  that  it 
only  affiirds  evidence  that  the  administrator  had  only  proceeded 
upon  his  original  error  in  his  settlement  of  this  claim.  But  it 
is  a  veiy  familiar  principle  that  the  administrator  has  no  power 
to  bind  the  estate  by  any  contract  or  promise  of  his,  and  his 
negotiation  could  give  no  higher  validity  to  a  claim  like  this, 
originating  subsequent  to  the  death  of  his  intestate,  than  it 
previously  possessed. 

Upon  tiie  equity  of  the  statute  giving  dower,  the  widow  will 
be  allowed  her  portion  of  mesne  profits  from  the  death  of  the 
husband  up  to  the  period  at  which  the  dower  shall  be  set  off, 
and  the  court,  upon  proper  application,  will  refer  it  to  the  mas- 
ter, to  state  the  account  as  to  mesne  profits  and  ascertain  the 
widow's  portion;  but  this  is  not  competent  to  be  done  by 
commissioners  in  dower,  acting  under  the  provisions  of  our 
statute  directing'  the  method  to  be  observed  in  laying  out  dower: 
See  Thomp.  Dig.  186.  This,  then,  is  a  claim  in  the  nature  of 
dower,  unascertained  by  any  competent  authorilj,  and  in  the 
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eetiiDate  of  which  the  administxator  has  fallen ,  by  his  owd 
fihowingy  into  gross  errors  and  mistakes.  Such  is  the  claim  pre- 
sented by  Cole  and  wife  against  the  estate  of  Murray. 

It  now  remains  to  examine  the  duty  and  authority  of  the  ad- 
ministrator to  settle  it  in  the  mode  which  he  has  adopted.  We- 
have  seen  that  he  could  not  create  it,  and  that  he  could  not  ad- 
judicate ity  and  that  it  had  not  been  adjudicated  and  ascertained, 
either  by  the  commissioners  in  dower  or  by  the  judgment  of  the 
circuit  court.  Why,  then,  should  he  assume  to  cancel  it  by  an 
assignment  and  conveyance  of  the  most  important  interest  of 
the  estate  to  the  claimant?  That  this  transaction  was  private, 
and  that  no  pubUo  sale  of  the  reversion  was  made,  was  not  con- 
tested in  the  argument,  and  is  sufficiently  attested  by  the  receipt 
given  by  Cole  to  the  administrator,  explaining  the  whole  trans- 
action. Cole,  it  will  be  remembered,  stood  in  privily  with  the 
estate  of  Murray,  by  reason  of  the  accrual  of  his  marital  rights 
upon  intermarriage  with  the  widow,  and  was  dealing  with  the 
administrator  for  the  expectancy  of  the  heirs  in  this  reversion, 
upon  a  demand  claimed  in  right  of  his  wife,  and  for  property 
then  in  his  possession  in  the  same  right  Of  the  quality  and 
value  of  this  property  he  therefore  must  have  been  the  best 
judge,  for  it  appears  that  the  administrator,  McBride,  was  a  cit- 
izen of  South  Carolina,  where  the  deed  of  settlement  was  exe- 
cuted, and  that  the  commissioners  in  dower  complain  that  all 
the  property  of  the  estate  was  not  exhibited  to  them  by  reason 
of  his  absence.  His  account  of  the  sales  of  the  four  crops,  it. 
seems,  was  made  in  the  absence  of  vouchers,  and  erroneously; 
and  finally,  he  is  made  a  party  to  this  bill  by  publication,  not 
being  a  resident  of  this  state.  It  is  manifest,  therefore,  thai 
the  administrator  was  in  a  condition,  whatever  might  have  been 
his  intentions,  to  be  imposed  upon,  and  to  commit  errors  and 
mistakes. 

This  court,  in  the  case  of  Le  Barron  v.  FaunUeroy,  2  Fla«  294, 
distinguishing  between  our  system  and  the  old  common  law, 
defines  the  administrator  to  be  "  an  agent  or  officer  merely  for 
the  settlement  of  the  estate,  with  no  further  interest  than  com- 
missions and  fees."  He  has  not,  therefore,  as  at  common  law, 
a  vested  right  to  the  personalty,  and  may  not  dispose  of  it  at  his 
good  pleasure,  but  is  '^  an  agent  or  officer  merely,"  and  must  pro- 
ceed mib  modo  according  to  the  statutes  which  guide  and  gov- 
ern and  restrain  him.  According  to  the  English  authorities,  a 
reversion  is  assets  in  the  hands  of  the  administrator,  coupled 
an  interest  in  himself,  and  like  all  other  assets  of  the 


Jan.  1857.]  May  v.  Mat.  437 

^estate,  it  'was  in  his  power  to  dispose  of  it  at  private  sale,  and 
to  confer  on  the  purchaser  a  good  title,  though  he  still  remained 
liable  to  the  distributees  for  any  fraud  or  collusion  in  the  sale. 
This  interest,  **  which  is  attended  with  such  important  conse- 
quences "  in  the  case  abore  refeired  to,  is  declared  to  be  ''  ez< 
presslj  done  away  '*  by  our  statute.  It  was  clearly,  then,  the 
duly  of  the  administrator  to  pursue  the  statutory  regulationfl 
defining  his  duties,  proTided  he  found  it  necessary  to  make  sale 
of  the  reversion  in  question. 

The  first  and  second  paragraphs  of  Thomp.  Dig.  202,  sec.  6, 
prescribe  the  mode  in  which  the  personally  shall  be  disposed 
of  by  the  administrator.  We  think  these  two  sections,  which 
must  be  construed  together,  as  they  axe  part  of  the  same  law, 
<ilearly  indicate  the  intention  of  the  legislature  that  all  such  sales 
should  be  public.  Let  us  see  now  whether  a  reversion  can  be  the 
subject  of  a  public  sale.  That  such  a  sale  cannot  be  made  by 
a  sheriff  of  the  remaindennan's  interest  pending  the  life  estate 
is  expressly  decided  in  Dargan  v.  Bu^utrdson^  Dudley  (S.  0.)i 
€2;  Devon  v.  Eemp^  decided  May  term,  1887  (not  reported); 
and  also  in  the  case  of  Collins  v.  Monigomery^  2  Nott  &  M. 
892.  These  cases  proceed  upon  the  ground  that  the  presence 
of 'the  properiy,  and  the  deUvexy  of  it  to  the  purchaser,  was 
necessary  to  perfect  the  sale.  And  Judge  Butler  says,  in  his 
opinion  in  the  case  first  referred  to  above:  '*In  England  suoh 
an  interest  would  be  considered  as  nothing  more  than  a  trust 
in  the  one  having  the  interest  for  life,  for  those  in  remainder; '' 
and  further,  "  If  so,  it  would  be  a  mere  equily,  which  might  be 
assigned,  but  which  could  not  be  levied  upon  and  sold  under 
9k ft,  fa."  That  such  future  vested  interest  may  be  subjected  to 
ih^  payment  of  debts  by  proceedings  in  equity  there  can  be  no 
doubt.  But  the  question  here  is  as  to  the  duly  of  the  adminis- 
trator. He  had  no  legal  power  to  take  possession  of  and  expose 
to  sale,  and  actually  sell  and  deliver,  personal  property  of 
which  the  tenant  for  life  had  a  rightful  and  exclusive  posses* 
sion.  Delivery  is  essential  to  perfect  the  sale  of  a  chattel,  and 
such  delivery  was  impossible  in  this  case.  We  see,  then,  that 
a  public  sale  of  this  reversion  was  impracticable  and  illegal; 
yet  it  was  the  duly  of  the  administrator  to  have  made  the  sale 
at  public  auction,  if  made  at  all.  But  he  disregarded  his 
duty,  and  sold  at  private  sale  to  the  only  person  who  could 
have  had  possession — the  owner  of  the  life  estate.  In  such  sale 
there  could  have  been  no  competition  amongst  purchasers,  and 
little  prospect  of  obtaining  the  full  value.    The  general  ques* 
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tion  wheUier  a  private  sale  by  an  administrator  would  carry  the 
title  to  a  bona  Jide  purchaser  without  notice,  where  there  was 
no  mistake,  fraud,  or  collusion,  notwithstanding  a  statutory 
direction  that  all  sales  shall  be  public  was  not  observed,  we  do 
not  consider  necessary  to  be  discussed  here. 

The  relation  in  which  Oole  stood  to  the  property  and  the 
parties  in  interest,  together  with  the  prima  facie  inadequacy  of 
price  growing  out  of  gross  mistakes,  we  think  sufficient  to  annul 
this  sale,  although  it  should  have  been  made  in  a  regular  nutnner. 
McBride,  the  administrator  in  this  transaction,  was  undoubtedly 
acting  as  trustee  for  the  distributees  of  Murray,  and  according  to 
the  authority  olDargan  y.  Bichardson^  above  cited,  Oole,  who  pos- 
sessed the  life  estate,  stood  in  the  same  relation  to  them.  They 
are  now  complaining  in  their  own  person  against  both,  and  should 
not  suffer  the  loss  of  their  rights  by  the  follies  and  mistakes  and 
,  negligences  of  their  trustees.  An  executor  may  not  enter  into 
hazardous  bargains,  whereby  he  jeopardisses  the  interests  confided 
to  his  care:  Nekan  v.  Carrington^  4  Munf.  882  [6  Am.  Dec.  619]. 
And  a  mistake  which  works  injury  is  always  a  ground  of  relief. 
Now,  here  are  two  parties,  both  standing  in  the  relation  of  tms* 
tees  to  these  minors,  bargaining  hazardously  together,  imder 
evident  and  gross  mistake,  to  the  prejudice  of  their  cestui  que 
iru8i.  For  it  is  manifest,  if  they  acted  in  good  faith  (and  if  they 
did  not  the  transaction  fiiils),  that  they  supposed  the  erroneous 
value  placed  upon  the  widow's  share  of  the  four  crops  was  no 
more  than  the  value  of  the  reversion  exchanged  for  and  in  sat- 
isfaction  of  it;  when  it  appears,  therefore,  that  this  value  was 
estinutted  materially  too  high,  their  own  estimates  &il  to  that 
extent  of  the  value  of  the  reversion.  Every  one  knows  the  vast 
and  yet  variable  difference  between  the  net  and  gross  value- of 
the  cotton  crops  on  a  plantation — some  planters  purchasing 
their  supplies  while  others  produce  them  mainly  at  home.  Nor 
is  the  value  of  a  reversion  in  slaves  after  a  life  estate  less  un- 
certain. Many  circumstances  may  add  vastly  to  their  value,  or 
diminish  it  during  the  continuance  of  the  particular  estate.  The 
usual  estimate  of  the  annual  increased  value  of  a  gang  of  slaves 
we  suppose  to  be  about  six  per  cent;  and  if  this  be  true  in  this 
instance,  then  a  purchaser  who  had  paid  the  whole  value  of  the 
slaves  would  have  received  them  at  the  termination  of  the  life 
estate,  with  the  addition  of  a  natural  annual  increase  of  six  per 
cent  in  value,  and  this,  too,  free  of  all  charge  or  expense  in  keep- 
ing them;  and  this  alone  would  have  been  no  mean  income  on  the 
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inTQStmeni.  The  facts  of  this  case,  it  is  alleged,  show  a  result 
of  this  kind.  But  these  conjectures  are  capable  of  being  re* 
dnoed  to  proximate  certainty  by  reference  to  a  master. 

It  is  suggested  y  however,  that  there  is  an  entire  absence  of 
proof  as  to  the  value  of  this  reverBion;  we  do  not  think  so.  It 
is  apparent  from  the  record  that  the  consideration  was  materially 
le^s  than  the  estimate  of  the  parties,  and  to  this  extent,  at  least, 
there  was  inadequacy.  But  if  there  was  no  light  upon  this  sub- 
ject, the  rule  in  chancery  is  that  the  purchaser  of  a  reversioB 
must  prove  that  be  gave  a  full  price:  Bincksman  v.  Smith,  8 
Buss.  438;  Davis  v.  Duke  of  MarUxyro,  2  Swanst.  147,  151; 
Combe  v.  Cimbe,  2  Atk.  185;  DuheofBolUm  v.  Wmiams,  2  Yea. 
jun.  149, 155;  Wiseman  v.  Beake,  2  Yem.  121;  Barney  v.  T^yBon,  2 
Yent.  859.  With  how  much  greater  force  must  this  doctrine 
apply  to  a  purchaser  who  stands  in  the  relation  of  trustee,  and 
is  in  privity  with  the  estate  for  which  he  deals.  The  cases  go 
so  far  as  to  declare  that  age  makes  no  difference  against  persons 
dealing  for  their  expectancies,  and  some  of  them  hold  the  doc- 
trine that  the  character  of  heir  is  not  a  necessaiy  ground  of  re- 
lief. Surely  the  present  complainants  are  entitled  to  the  bene- 
fit of  these  principles  when  both  the  vendor  and  purchaser  stood 
in  the  relation  of  trustees  to  them  when  they  were  dealing  with 
their  expectancies.  In  the  absence,  therefore,  of  proof  that  the 
sale  was  fair  and  for  a  full  consideration,  it  can  never  be  con- 
firmed in  favor  of  a  trustee  in  privity  with  the  estate. 

We  are  of  opinion  that  this  bill  is  well  brought  and  the  com- 
plainants entitled  to  relief;  that  the  slaves  with  their  increase 
named  in  the  deed  of  settlement  should  be  partitioned  among 
ill  the  children  of  Mrs.  Murray,  afterwards  Mrs.  Cole;  that  the 
sale  of  the  reversion  of  the  negroes  allotted  to  Mrs.  Ck)le  as 
dower  be  allowed  to  stand  only  as  a  mortgage  to  secure  the  pay- 
ment to  the  estate  of  Ck)le  of  the  true  net  value  of  Mrs.  Cole's 
share  of  the  four  cotton  crops,  set  forth  in  the  pleadings;  and 
that  it  be  referred  to  a  master  to  ascertain  and  report  such 
value,  upon  the  payment  of  which,  with  interest,  the  said  slaves 
shall  be  returned  to  the  estate  of  Murray. 

Let  the  partition  prayed  for  proceed  in  reference  to  the  rights 
of  the  parties  thus  established. 

The  decree  is  reversed  and  set  aside,  and  the  cause  remanded, 
to  be  proceeded  in  upon  principles  not  inconsistent  with 
opinion. 

Bai/tzill,  0.  J.,  delivered  a  dissenting  opinion. 
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BaxosbiXi  G.  J.,  delhrered  a  diawnting  opinion  which  was  in  Bubstanoe  ai 
follows:  The  decree -of  this  oonrt  just  rendered  is  impropennainly  becauM 
it  results  in  setting  aside  a  formal  bill  of  sale  on  the  ground  of  mistake,  by 
means  of  a  loosely  drawn  and  vague  memorandum  or  account  of  sales,  which 
itself  is  ill  sustained  and  not  entitled  to  credit. 

So  also  the  standing  of  the  pUunti£b  in  court,  as  recc^gnised  in  the  opinion 
of  the  court,  is  wrong;  for  it  is  agunst  law  to  suppose  that  the  administrator 
of  a  father  and  mother  can  sue  their  children  and  set  up  a  claim  to  property, 
the  possession  of  which  he  holds  by  yirtue  of  their  title,  using  Ids  official 
name  and  their  means  to  support  an  adverse  claim  when  the  defense  of  their 
rights  is  in  his  hands,  and  they  are  entitled  to  his  protection.  Such  an  action 
ii  clearly  the  action  of  a  trustee  asserting  an  individual  right  in  opposition  to 
hU  trusty  and  a  trustee  so  acting  would  have  no  standing  in  a  court  of  equity. 

Kor,  under  the  decision  of  the  court,  are  the  infants  given  any  protection 
nnder  the  statute  of  limitations,  though  they  held  for  a  period  of  fourteen 
yean — ^long  enough  to  give  title  to  any  other  person,  and  insure  proteetion 
even  in  a  court  of  law. 

It  is  a  general  rule  of  law  that  an  administrator  acquires  the  same  right  to 
personalty  for  the  purpose  of  adminiBtration  ss  if  he  was  the  owner,  and  no 
right  thereto  can  be  acquired  except  with  his  consent;  and  his  disposal  of  the 
estate  will  be  interfered  with  only  where  collusion,  fraud,  or  misconduct  ii 
shown.  The  grounds  here  set  up  against  the  disposal  of  the  property  are 
nustake  and  inadequacy.  In  case  of  mistake  in  a  contract,  the  error  is  usually 
corrected  and  compensation  given;  but  here,  though  the  mistake  was  but  in 
the  purchase  price,  the  whole  contract  has  been  set  aside  and  rescinded.  An 
administrator's  sale  should  never  be  set  aside  at  the  instanoe  of  a  distributee 
merely,  and  the  property  returned  to  the  administrator  merely  on  the  ground 
of  mistake,  except  where  it  amounts  to  surprise  or  fraud  in  law.  Where 
each  of  the  parties  is  equally  innocent,  and  there  is  no  concealment  of  facts 
which  the  other  party  had  a  right  to  know,  and  no  surprise  or  imposition, 
mistake  constitutes  no  foundation  for  equitable  interference.  Where  mistake  is 
set  up  as  a  ground  of  relief,  it  must  be  material  and  estabUshed  by  satisfac- 
tory proof,  neither  of  which  facts  la  established  in  this  case. 

So  in  the  case  of  inadequacy,  it  must  be  so  gross  and  nnconsdoDable^as  to 
amount  to  conclusive  evidence  of  fraud;  but  mere  inadequacy  of  price,  if  the 
bargain  is  fair,  is  no  ground  for  relief,  and  that  is  exactly  what  is  here  as- 
serted, and  the  very  ground  on  which  relief  is  given  here^ 

The  ground  set  up  by  the  court,  that  the  sale  was  private  and  not  public, 
is  not  made  by  any  of  the  pleadings,  nor  is  it  proved,  and  is  erroneous  for 
that  reason,  and  for  the  further  reason  that  the  court  has  no  jurisdiction 
over  it,  in  that  it  is  not  a  matter  on  appeal,  but  only  a  matter  ndaed  in  this 
court;  but  even  then,  though  it  is  more  appropriate  that  the  sale  should  be 
made  publicly,  there  is  nothing  which  makes  it  imperative  that  it  should  be 
so,  and  a  private  sale  is  not  therefore  void. 

The  court  holds  that  the  executor  had  no  power  to  dispose  of  the  reversion- 
ary interest;  but  it  is  certain  that  executors  have  full  power  to  dispose  of  all 
personalty,  and  among  such  personalty  ii  that  class  known  as  chattels  in 
action,  within  which  class  are  reversionaiy  and  contingent  interests,  expect- 
ant on  a  precedent  life  estate. 

These  are  the  rules  of  the  common  law,  and  they  are  not  changed  by  sta^ 
nte^  and  should  have  governed  the  oonrt  in  its  decision. 

Mabbiaok  SxTTLBMSNTSy  OoHBiBUonoN  OF:  See  MerrUi  v,  SeeUt  5U  Am. 
Dec  371-37a 
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{7  FXiOBiDA,  SHU] 

Onr  PiBflovs  Oomfj8t£ht  to  Contbst  Will  amm  Hubs  or  RiAionrt  cm 

DanuBUTniw  Entitlbd  to  Pebsonaltt. 
BtiJOUTOB  IB  KOT  iNOOicpBZBifT  WiTHiss  TO  WiLL  QnleM  ho  li  a  l^gKbea  or 

deviaee,  or  has  an  interest  in  the  estate  bequeathed  to  him;  but  his  in 

tereet,  to  the  extent  of  oommieaiona  to  whioh  he  may  be  entitJiMl  as  ese- 

eator,  will  not  be  raoh  m  will  ezdnde  him. 

FliOBATB  of  will.     The  opinion  states  the  fiiota. 

S,  M.  O.  Oary,  for  the-uppellants, 

DawkinSy  Smiih  and  Sogers^  for  the  appellees. 

By  Gourt,  Baiazsll,  G.  J.  In  the  matter  of  the  applioation 
for  probate  of  the  last  will  and  testament  of  Green  B.  M^er, 
deceased.  The  will  of  Green  B.  Meyer,  late  of  Marion  oonnty, 
was,  in  Januaiy,  1836,  duly  admitted  to  probate,  and  lettws 
testamentary  issued  by  the  judge  of  probate  to  Musoow  B.  Fogg* 
his  executor.  In  April  of  the  same  year  B.  F.  Meyer  and  F. 
Meyer  gave  notice  in  writing  to  the  judge  of  probate  that  they 
would  contest  the  will.  On  a  hearing  this  officer  overruled  their 
objection,  and  sustained  the  probate.  On  appeal  to  the  judge 
of  the  circuit  court  he  made  a  similar  decision,  and  now  the  case 
is  presented  for  our  adjudication. 

A  fatal  objection  to  ttie  case  of  these  contestants  arises  at  the 
▼eiy  threshold,  from  the  want  of  interest  on  their  part.  The 
only  persons  competent  to  contest  this  will  are  the  heirs  of  the 
realty  or  distributees  entitled  to  the  personalty.  Unless  there  is 
such  interest,  no  one  has  a  right  to  complain  of  injury  from  the 
probate.  These  individuals  may  occupy  such  position — ^their 
names  would  indicate  it — but  this  is  not  sufficient.  There 
should  be  allegation  and  proof  to  that  effect.  The  case  has 
been  presented  and  argued  on  other  grounds,  and  we  proceed 
to  treat  it  with  reference  to  the  points  discussed  before  us,  de- 
sirous of  disposing  of  it  on  the  merits. 

The  ground  of  objection  here  is  that  the  law  requires  three 
witnesses,  and  as  Fogg,  the  executor,  one  of  these,  is  incompe- 
tent on  the  score  of  interest,  there  are  in  fact  but  two,  and  on 
this  account  the  will  is  invalid.  It  is  conceded  that  he  has  no 
interest  in  the  estate  bequeathed  or  devised,  and  that  the  only 
interest  he  can  possibly  have  is  in  the  commissions  or  allowances 
that  may  be  made  to  him  as  executor. 

It  is  obvious  that  the  objection  is  applicable  only  to  so  much 


442  Meter  v.  Fogg  [Flori 

of  this  ixiBtnimexit  as  applies  to  land  and  slayes,  as  our  statnta^ 
requiring  three  witnesses  is  spedallj  applied  to  them,  being 
silent  as  to  the  personalty.  It  is  in  these  terms:  **  That  eveij 
person  of  the  age  of  twenty-one  years,  being  of  sound  mind, 
shall  have  power,  by  last  will  and  testament  in  writing,  ta 
devise  and  dispose  of  iiis  or  her  lands,  tenements,  and  heredita- 
ments, and  of  his  or  her  estate,  right,  title,  and  interest  in  the^ 
same,  in  possession,  remainder,  or  reversion,  at  the  time  of  the- 
execution  of  said  last  will  and  testament,  and  of  the  slaves  which 
may  be  possessed  by  him  or  her  at  the  time  of  his  or  her  death; 
provided,  that  every  such  last  will  and  testament  shall  be  signed 
by  the  testator,  or  by  some  other  person  in  his  or  her  presence, 
and  by  his  or  her  express  directions,  and  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  testator  or  testatrix  by 
three  or  more  witnesses,  or  else  it  shall  be  utterly  null  and  void, 
and  of  none  effect: "  Duval,  181. 

It  is  necessary  to  state  that  the  term  "  devise  "  has  a  peculiar 
application  to  realty,  the  transfer  of  which  by  a  testator  is  desig- 
nated by  that  term,  whilst  that  of  the  personalty  is  technically 
denominated  the  last  will  and  testament.  The  statute  above^ 
quoted  embraces  slaves  also,  the  latter  being  regarded  of  such 
value  as  to  be  classed  with  the  realty,  although  in  other  respects 
it  is  specially  declared  to  be  personalty.  Other  goods  and  chat- 
tels of  a  testator  are  regulated  by  the  common  law  of  England, 
which  holds  that  *'  written  wills  need  no  witness  of  their  publi- 
cation. I  speak  not  here  of  devises  of  land,  which  are  quite  of 
a  different  nature,  etc.  But  a  testament  of  chattels  written  in 
the  testator^s  own  hand,  though  it  has  neither  his  name  or  hia 
seal  to  it,  nor  witnesses  present  at  its  publication,  is  good,  pro- 
vided sufficient  proof  can  be  had  that  it  is  in  his  handwriting:" 
2  Bla.  Com.  501,  602.  Our  attention,  then,  will  be  directed  to 
so  much  of  this  instrument  as  undertakes  to  dispose  of  the  land 
and  slaves. 

An  objection  of  the  character  raised  in  this  case  was  taken  to- 
a  will  of  the  realty  in  the  court  of  king's  bench,  and  held  noi 
sustainable.  Lord  Ellenboiough,  C.  J.,  saying  that ''  the  point 
had  been  decided  as  long  ago  as  Lord  Hale's  time,  that  an  ex- 
ecutor having  no  interest  in  the  surplus  was  a  good  witness  to 
prove  the  will  in  a  cause  concerning  the  estate,  and  this  had 
been  followed  by  other  decisions  to  the  same  effect.  Here  th# 
executor  took  no  interest  under  the  will:"  BelHsan  v.  Bromley ^ 
12  East,  260.  To  understand  this,  it  may  be  proi>er  to  recolleei 
that  by  the  English  law  prevailing  at  that  time  the  surplus,  after 
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payment  of  funeral  ezpenseB,  teetamentazy  charges,  debts,  and 
legacies,  belonged  to  the  ezecator:  2  Williams  on  Executors,  898; 
Toller,  861;  a  state  of  things  never  prevailing  with  us.  ''  The 
surplus  is  specially  required  to  be  distributed  according  to  the 
provisions  of  the  law  regulating  descents:''  Thomp.  Dig.  191. 

It  may  be  said,  however,  that  this  authority  in  East  has  not  a 
full  application,  because  in  England  an  executor  is  not  entitled 
to  commissions.  Although  this  may  be  true,  yet  where  no  leg* 
acies  are  given,  on  petition  to  the  court  of  chancery  for  an  allow- 
ance as  a  compensation  or  recompense  for  loss  of  time,  personal 
trouble  and  expense  in  the  management  and  settlement  of  the 
testator^s  aflBsdrs,  '*  it  is  the  settled  practice  to  make  the  allow- 
ance:" OmUd  V.  Fleetwood^  in  note  to  Bdbinaon  v.  Pett,  8  P. 
Wms.  261;  Brochaopp  v.  Barnes,  6  Madd.  Oh.  90. 

Even  under  this  construction  of  the  law  admitting  executors 
as  witnesses  who  were  not  entitled  to  the  surplus,  and  rejecting 
those  to  whom  a  devise  or  legacy  had  been  given,  it  was  per- 
ceived that  great  injury  would  ensue.  Hence  the  statute  25 
C^.  n.,  0.  6,  was  passed,  **  that  if  any  person  shall  attest  the 
execution  of  any  will  or  codicil  [after  June,  1762],  to  whom  any 
beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment 
of  or  affecting  any  real  or  personal  estate,  other  than  except 
charges  on  lands,  tenements,  or  hereditaments  for  payment  of 
debts,  shall  be  thereby  given  or  made,  such  devise,  legBAsj, 
estate,  ir^terest,  gift,  or  api)ointment  shall,  so  &r  only  as  conceme 
such  person  attesting  the  execution  of  such  will  or  codicil,  or 
viy  person  claiming  under  him,  be  utterly  null  and  void,  and 
such  person  shall  be  admitted  as  a  witness  to  the  execution  of 
such  will  or  codicil,  within  the  intent  of  said  act,  notwithstand- 
ing such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  will  or  codicil: ''  Powell  on  Devises,  116.  Thie 
having  been  enacted  previous  to  the  fourth  of  July,  1776,  be- 
came a  law  of  Florida  under  the  provisions  of  our  law  adopting 
the  statute  and  common  laws  of  England  prior  to  that  period. 
Such  was  the  state  of  the  English  common  law  and  statutes  on 
this  subject.  Have  they  been  altered  or  repealed  by  any  law 
passed  by  our  legislature? 

The  territorial  legislature,  in  the  general  law  passed  on  the 
subject  of  wills,  letters  of  administration,  etc.,  amongst  others, 
enacted  the  following  clause  in  1828:  "  That  last  wills  and  testa* 
ments,  both  of  real  and  personal  proi>erty,  may  be  fdmitted  to 
probate  upon  the  oath  of  any  person  appointed'  executor  or 
executrix,  or  where  no  person  is  appointed,  of  any  other  credi- 
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ble  person  haidng  no  inierest  nnder  Uie  will,  that  be  or  she 
yerilj  believes  the  writing  exhibited  as  the  last  will  and  testa- 
ment to  be  the  true  last  will  and  testament  of  the  deceased,''  etc. : 
Duvaly  182.  If  the  question  depended  upon  this  clause,  there 
would  be  little  difficulty  in  its  solution.  The  probate  is  ex- 
pressly directed  to  be  granted  on  the  oath  of  the  executor,  with- 
out any  restriction  as  to  interest,  and  he  is  made  to  occupy  the 
position  of  a  credible  witness,  baring  no  interest  under  the  will. 
The  probability  is  that  this  was  regarded  as  improrident  or 
obscure,  hence  another  law  was  passed  the  ensuing  year,  that 
*'  no  will  shall  be  admitted  to  probate  upon  the  oath  of  any 
person  appointed  executor  or  executrix  thereto,  when  it  shall 
Appear  by  said  will  or  otherwise  that  said  person  so  appointed 
is  interested  in  the  estate  therein  bequeathed  or  any  part  thereof: " 
Laws,  1829;  Duval,  186. 

The  character  of  the  interest  to  produce  this  exclusion  is  the 
inquiry  before  the  court.  Does  it  mean  an  executor  haring  an 
obrious  interest  in  the  estate  bequeathed,  or  a  part  thereof,  as  a 
legatee  or  devisee?  or  does  it  extend  further,  and  embrace  such 
claim  on  the  estate  as  he  may  have  for  services  to  be  rendered 
after  the  death  of  the  testator?  If  the  former  be  the  true  riew 
of  the  subject,  then  the  executor  is  competent;  if  the  latter,  then 
his  testimony  is  to  be  rejected,  and  the  will  is  invalid.  That  a 
person  having  a  claim  on  an  estate  for  commissions  may  be  said, 
in  the  large  acceptation  of  the  term,  to  have  an  intere^^t  in  the 
-estate,  may  be  admitted.  But  was  this  large  and  extended  sense 
that  which  was  in  the  mind  of  the  legislature  on  this  occasion  ? 
We  think  not.  They  had  said  the  prerious  year  that  the  exec- 
utor should  be  admitted  without  reference  to  his  interest.  In 
making  a  change  they  might  have  rejected  his  testimony  entirely 
by  repealing  that  clause,  which  would  have  removed  all  doubt 
on  the  subject.  This  they  have  not  done,  but  amended  the  law 
by  declaring  that  he  shall  not  be  admitted  if  **  interested  in  the 
estate  bequeathed,  or  any  part  thereof,"  showing  that  they 
designed  a  qualification  and  restriction  rather  than  an  entire 
exclusion  or  prohibition.  Besides,  repeals  are  not  favored  by 
implication;  Uge8,po8teri(n'e8pn()re8C(mtraria8abrogarU»  Indeed, 
the  statute  repeals  only  so  much  as  is  inconsistent,  so  that  a  con- 
struction must  be  given  if  permitted  by  a  fair  interpretation  of 
tb<^  words  and  language  used  to  avoid  a  repeal,  as  was  declared 
by  the  court  at  the  present  term  in  the  case  of  MUchell  v.  Duncan^ 
7  Fla.  18. 

The  tail  import  of  the  terms  used,  we  think,  conforms  to 
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Tiew.  When  we  speak  of  an  intex^sfc  in  an  estate,  we  have 
reference  to  the  right  or  title  of  the  owner;  in  legal  language, 
"  of  that  partieolar  right  in  a  certain  piece  of  land  (or  other  prop« 
erty)  exercisable  1>y  its  owner/'  not  to  a  claim  for  service  rendered 
it.  A  devisee  or  legatee  under  a  will  might  assign  all  his  right  and 
interest  in  the  estate  bequeathed  to  him  with  great  propriety. 
Moscow  Fogg,  the  executor  of  this  will,  having  no  legacy  nor 
devise,  but  only  the  prospect  of  commissions,  or  pay  for  ser- 
vices to  be  rendered,  could  hardly,  rightly  and  with  propriety, 
convey  these  as  an  interest  in  the  estate  bequeathed  to  him. 
These  commissions  are  given  by  the  law,  and  not  by  the  testator, 
and  cannot  with  propriety  be  termed  or  regarded  as  the  estate^ 
bequeathed,  or  a  part  of  the  estate  bequeathed,  whereas  the 
interest  of  the  legatee  or  devisee  may  well  be  so  considered  and 
regarded.  In  point  of  fact,  the  tes1»tor  had  bequeathed  to  hia 
wife  the  entire  estate,  "  with  every  part  and  portion  of  property 
of  which  he  might  die  possessed."  How,  then,  could  any  one 
else  have  an  interest  in  the  estate,  or  a  part  of  it,  bequeathed  by 
the  will? 

The  construction  contended  for,  if  extended,  would  disqualify 
not  only  the  executor,  but  all  others  rendering  service  to  the^ 
estate.  The  judge  of  probate  himself  is  allowed  a  compensation 
for  his  service  in  taking  probate  of  the  will;  why  is  he  not  in- 
competent ?  In  like  manner  the  sheriff,  appraisers  of  the  estate, 
the  auctioneer,  mechanic,  merchant,  and  lawyers  rendering  ser- 
vice, are  entitled  to  compensation;  why  are  they  not  also  dis- 
qualified and  incompetent  witnesses?  If  an  executor  had  been 
agent  for  the  testator  in  his  life-time,  in  charge  of  the  same^ 
estate,  and  entitled  to  compensation  for  his  services,  his  testi- 
mony would  have  been  admissible,  as  was  said  by  this  court  in 
Oroom  V.  NoU^  6  Fla.  69,  in  conformity  to  established  principles: 
1  Greenl.  Ev.,  sec.  664.  Why,  then,  should  he  be  incompetent 
when  the  same  agency  is  continued  after  his  death  ?  We  are  of 
opinion,  then,  that  the  law  of  1829  repeals  the  law  of  1828  on  this 
subject  only  so  far  as  the  executor  maybe  legatee,  devisee,  or  has 
an  interest  in  the  estate,  or  a  part  of  it  bequeathed  to  him  by  the 
will.  We  have  been  referred  to  decisions  in  North  and  South 
Carolina  as  applicable  to  the  case. 

Without  understanding  the  entire  scheme^  usage,  and  policy 
of  a  state  or  a  particular  subject,  it  is  rather  difficult  to  attain  a 
■atia&u^toiy  conclusion  from  any  particular  decision  of  its  courts; 
more  especially  where  the  clause  quoted  is  not  identical  with  our 
own.    In  the  decision  referred  to  as  having  been  made  in  North 
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Oarolina,  the  constmotion  waa  apon  a  stataie  that  wills  "  shall 
be  sabscribed  in  the  testator^s  presence  by  two  witnesses  at 
least,  no  one  of  which  shall  be  interested  in  the  deyise  of  said 
land/'  The  court  say:  "  The  statute  [allowing  compensation  to 
the  executor]  is  confined  to  the  personal  estate,  as  is  shown  by  its 
maldog  the  commission  a  subject  of  retainer  against  creditors, 
legatees,  and  next  of  kin.  The  words  of  the  statute  are  *  credi- 
tors and  all  others  haying  an  interest  in  the  estate/  But  upon  a 
power  to  sell  land,  or  a  devise  of  it  to  him  in  trust  to  sell,  the 
executor  is  a  mere  trustee,  entitled  in  England  only  to  his  ex- 
I)enses,  and  here  to  nothing  more,  except  as  a  court  of  equiiy 
may  in  its  discretion  think  proper  to  allow.  Of  strict  right,  he 
is  entitled  to  nothing,  and  therefore  cannot  be  said  to  be  inter- 
ested in  the  deyise:"  Twdker  y.  ZVciber,  6  Ired.  L.  161. 

There  is  no  proof  in  this  case  that  the  personalty  will  be  in- 
sufficient to  pay  the  debts  and  the  commissions  of  the  executor; 
on  the  contrary,  the  &ir  inference  from  the  record  is,  that  it  will 
be  abundantly  able  to  pay  both.  In  this  eyent,  as  by  our  law 
the  executor  cannot  interfere  with  the  land  nor  sell  the  slayes, 
there  is  no  pretext  for  holding,  according  to  this  authority,  that 
he  has  an  interest  of  any  kind  whateyer  in  the  land  or  slayes. 
Indeed,  if  this  be  the  case,  his  duty  will  be  to  sell  the  person- 
alty, collect  the  debts  due,  pay  those  owing  from  the  estate,  and 
turn  oyer  the  slayes  and  the  residue  to  the  deyisee.  He  would 
then  haye  no  interest  in  either  the  land  or  slayes.  His  interest 
would  be  in  the  personalty;  the  will  for  the  disposition  of  which 
would  be  established  by  the  other  witnesses,  and  not  be  depend- 
ent upon  any  proof  from  him.  The  remarks  of  the  yezy  intel- 
ligent court  as  to  a  disposition  of  the  personalty  in  the  state  of 
North  Carolina  are  upon  yery  peculiar  proyisions,  not  at  all  like 
ours;  and  while  they  present  yiews  somewhat  adyerse  to  those 
now  announced,  they  are  not  of  a  character  to  induce  a  change 
on  our  part. 

We  do  not  notice  particularly  the  decisions  in  the  state  of 
South  Carolina,  as  we  discoyer  a  great  difference  of  opinion 
amongst  the  judges,  the  later  decisions  of  that  enlightened 
eourt  oyerruling  two  former  ones  of  the  same  court,  and  this 
dissented  from  by  two  of  their  ablest  judges.  The  earlier  de- 
cisions took  the  stringent  yiew  by  excluding  the  executor,  show- 
ing very  clearly  as  the  course  of  legislation,  indeed  in  England 
as  well  as  in  this  country,  an  exceeding  embarrassment  on  the 
subject,  and  that  much  injury  has  resulted  from  a  strict  and 
seyere  rule.    In  the  case  quoted  from  North  Carolina  the  court 
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«ay :  "  It  Ib  to  be  regretted,  indeed^  that  the  legiBlature  has  not 
adopted  the  policy  of  the  act  of  Qeorge  11. ,  and  destroyed  the 
interest  of  the  subscribing  "witnesseSy  by  making  void  all  gifts 
in  the  will  to  them;  and  the  want  of  snch  aproTision  is  generally 
felt  in  this  case,  as  it  defeats  the  most  beneficent  provisions  for 
the  families  of  the  very  persons  who  contest  this  will/'  "Whilst 
the  legislature,  in  the  first  enactment,  may  hare  gone  too  &r  to 
permit  proof  by  an  executor,  whether  interested  or  not,  in  the 
construction  we  give  our  endeayor  has  been  to  avoid  going  to 
the  opposite  extreme  by  excluding  him  entirely. 

We  take  pleasure  in  acknowledging  our  obligations,  as  well 
for  the  arguments  of  counsel  on  both  sides  as  the  very  conclu- 
sive opinion  of  the  judge  of  the  circuit  court  We  feel,  indeed, 
that  but  little  has  been  added  to  the  views  presented  by  him. 

The  judgment  of  the  drouit  court  will  be  affirmed  with  costs. 


Who  mat  Onoss  Feobaxb  ov  Wilu— In  will  omm»  aU  who  ara  inters 
«rted  nmy  become  perties  end  may  chooeoaidee:  WeOs  ▼.  WeUa^  1  T.  B.  Men. 
152.  It  is  not  the  policy  of  the  law  to  deprive  partiea  of  tiieir  proprietary 
rights  and  intereeta  vithoot  affording  them  an  opportunity  to  be  heard,  and 
the  requirement  cannot  be  Jvatly  aatiafied  by  a  formal  hearing  in  their  behalf 
by  other  partiea  whose  intereeta  may  be  best  enbeerved  .by  failure  of  the 
claim:  Booth  v.  Eiiekenf  7  Hun,  260.  Probate  proceeding!  are  in  the  nature 
of  proceedings  in  rem,  to  which  any  person  having  an  interest  may  make  hini- 
self  a  party  by  applying  to  the  tribunal  before  which  such  proceedings  am 
had:  BogardtUY.  Okurl^  4  P^ge,  623;  Foiterr.  FMier^  7  Id.  48;  VanderpofI 
V.  Van  Vaihmbutgh.^'N.  Y.  190;  8eoU  v.  Sherman,  2  W.  Black.  077;  Hart  v. 
McNamara^  4  Friee,  154,  note.  Any  person  who  may  be  injured  by  admitting 
a  will  or  codidl  to  probate  may  eaioeai  against  it:  Coiir«en'«  Will,  4  N.  J.  £q. 
406;  and  as  a  general  rule,  it  is  announced  that  any  person  who  may  come  in 
and  have  a  will  established  may  oppose  the  probate  of  any  other  instrument 
as  snch:  WaM  v.  Bffan,  1  Bradf.  434.  The  rulings  in  courts  have  been 
somewhat  at  variance  as  to  what  interest  is  necessary  to  admit  a  person  to 
contest  a  wQL  It  has  been  held  in  Bngland,  and  followed  in  some  of  the 
United  States,  that  any  interest,  and  even  the  bare  possibility  of  an  interest, 
is  sufficient  to  entitle  a  party  to  oppose  a  testsmentary  paper:  Kfpping  v.  Aak^ 
1  Bob.  Ecc  270;  Oreel^t  WUl,  15  Abb.  Pr.,  N.  8.,  893;  Bedfield  on  Surro- 
gates, 2d  ed.,  101;  1  Williama  on  Executors,  83&  The  statute  in  New  York  and 
several  other  states  eipressly  provides  that  any  person,  though  not  cited,  who 
h  named  as  a  legpktee,  devisee  in  the  wUl,  or  as  executor,  trustee,  or  legatee 
in  any  paper  purporting  to  be  a  wiU,  or  who  is  otherwise  interested  in  sustain- 
ing or  defeat^  the  will,  may  appear  and  at  his  election  sustain  or  oppose  aa 
application  for  probate:  N.  Y.  Code  Civ.  Proc.,  sec.  2617;  Bedfield  on  Surro- 
gates, 2d  ed.,  146.  But  it  is  held  that  this  section  expresses  no  new  rule,  but 
merely  lays  down  the  law  as  It  existed  before  the  code:  Lcfferty  ▼.  Lofferty,  5 
Redf.  326.  It  has  been  held  in  New  York  that  no  one  but  the  heir  or  next  of  kin 
could  oppoee  probate  of  a  will:  PvUMc  AdnCr  v.  WoUm,  I  Paige,  883;  but  this 
lase  was  reversed  on  this  point  in  4  Wend..l68.  In  3  Bediield  on  Wills,  51, 
the  role  expressed  is  thai  no  one  can  oppose  probate  of  a  will  except  the  hsir 
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or  neit  of  kin,  or  ■ome  one  interested  in  the  provirioni  of  the  wilL  The 
cited  to  rapport  this  holds  that  no  one  can  contest  a  wHl  which  disposes  only 
of  property  except  the  heir  at  law  or  next  of  kin  of  testator:  Ttfffw,  Hammer^ 
14  Mich.  249.  If  this  is  the  law  of  Michigan,  it  is  not  in  accord  with  the 
decisions  generally,  bat  as  this  roling  was  not  necessary  to  the  decision,  it 
may  not  be  regarded  as  authority.  The  principal  case,  however,  is  aathoritx 
for  raoh  a  rale  in  Florida. 

Any  claim  of  interest  positively  sworn  to  will  make  a  claimant  a  contest- 
ant before  the  court  and  a  party  to  the  proceedings:  Norton  ▼•  Lawrenee,  1 
Bedf.  473.    Any  legatee  may  intervene  and  oppose  probate:  Dyer  v.  Swing, 
2  Dem.  160;  and  a  corporation,  or  nnincoiporated  association,  as  a  legatee, 
may  do  so  as  well  as  a  nataral  person:  Carpenter  v.  Historieal  Society,  I  Id. 
006.    Bat  no  legatee  who  has  received  his  legacy  can  contest  the  will,  except 
on  repayment  of  the  legacy:  HcmbUU  v.  Haimbktt^  6  N.  H.  333;  Brakam  v. 
BurMl,  3  Add.  Eoc.  256.    The  administrator  of  a  mortgagee,  who  is  the 
legal  owner  of  a  mortgage  executed  by  a  devisee  ander  a  will,  is  a  person  in- 
terested, who  may  intervene  and  oppose  the  will:  hogerty  v.  Laffertyt  5 
Bedl  326.    The  wife  of  an  h^  at  law  of  deceased  cannot  contest  the  pro- 
bate of  a  will  merely  to  protect  her  inchoate  dower  in  the  lands  wliich  would 
descend  to  her  hosband  if  the  will  was  not  allowed,  thongh  there  are  good 
grounds  for  contest  if  he  does  not  choose  to  contest:  Matter  qf  jBoffioa^eii,  A& 
How.  Pr.  103.    Where  the  widow  of  a  testator  is  not  bound  by  the  will  of 
her  husband  she  cannot,  as  to  her  interest,  contest  the  wUl  and  its  validity: 
Mediattera  v.  Blair,  29  Pa.  St.  298.    Creditors  cannot  dispute  the  validity 
of  a  will  unless  they  have  administration:  Burroughe  v.  Or^ffUh,  1  Lee,  614; 
Jfensjes  v.  PMrooh,  2  Cart  Ecc  845;  Anonynunu,  1  PhilL  159;  Stafie§  v. 
Hojfinan,  1  Dem.  63.     Where  a  will  appoints  a  goardian  over  a  minor,  an^ 
one  may  oppose  it  who  would  be  entitled  to  be  heard  in  opposition  to  an  ordi- 
mury  application  for  guardianship:  Tqff  v.  Hoemer,  14  Mich.  249.    The  leg- 
atee under  a  will  may  oppose  proof  of  a  codicil  which  purports  to  revoke  bis 
legacy  given  by  the  will:  Kipping  v.  Aah,  1  Bob.  Ecc.  270;  WaUh  v.  J2*yoa, 
1  Bradf .  433.    So  a  person  claiming  to  be  a  legatee  under  a  codicil  afterward* 
revoked  may  oppose  probate  of  the  will:  Booth  v.  Kitchen,  7  Hun,  260.    A 
legatee  under  a  will  prior  to  the  one  offered  for  probate,  though  neither  next 
of  kin  nor  heir  at  law,  may  intervene  to  oppose  probate  of  the  later  will: 
Terhune  v.  Broolfield,  1  Bedf.  220.     One  who  was  next  of  kin,  and  had  been 
formally  adopted  and  recognised  as  a  son,  and  made  a  beneficiary  under  a 
former  will,  has  an  interest  to  contest  an  alleged  later  will:  MerriU  v.  Rat- 
eton,  5  Id.  220.    A  person  claiming  as  a  legatee  under  an  alleged  will  of  a 
prior  date,  which  has  been  lost  or  destroyed,  may  be  admitted  to  contest  the 
paper  propounded  before  the  surrogate  upon  his  commencing  an  action  in  the 
proper  court  to  establish  there  the  destroyed  will:  ChiUtenden*§  WUl,  1  Tuck. 
8ur.  145. 

Executors  of  a  will  may  oppose  the  probate  of  a  later  will,  although  the 
parties  beneficially  interested  under  the  earlier  will  have  released  their  inter- 
est. '*  The  interest  of  executors  in  this  regard  in  many  states  is  very  appar- 
ent. For  if  they  succeed  in  establishing  their  will,  the  title  to  the  movable 
goods  of  the  testator,  though  in  ever  so  many  different  and  distinct  places, 
vests  in  them  in  possession:"  Oreely*§  WiU,  15  Abb.  Pr.,  K.  S.,  393.  A  party 
appearing  before  a  surrogate  to  oppose  the  probate  of  a  will  is  beond,  if 
required,  to  propound  his  interest  or  show  his  right  to  oQBtsst  the  wiUi  FMk 
AdnCr  v.  WatU,  1  Paige,  347. 
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A.LFOBD   V.   BUREE. 

[71  OioaoiA,  46.] 

Stakiholdkr  is  not  Pabtt  in  Intbbut  to  Cohtbaot,  nor  ia  ho  alwuys 
neceMarily  apprised  of  the  nature  of  the  contract  between  the  parties 
depoeiting  money  with  him. 

Stakeholdbb  is  Bouhd  to  Pat  Deposit  to  Paktt  BsiTrrLSD  to  It,  with- 
out Ant  Expriss  Promisb  bt  Hix»  as  the  law  implies  one  if  the  ooa- 
tract  was  legal  between  the  parties  making  the  deposit. 

Parties  to  Illegal  and  Void  Contract  mat  DiSAFriRM  It,  and  claim  from 
the  stakeholder  their  deposits. 

Court  will  not  Pass  upon  Vauditt  op  Illegal  Contract. 

Stakeholder  cannot  Set  up  in  Defense  Illegal  Contract  when  defend- 
ing against  a  party  who  claims  his  deposit. 

Stakeholder  cannot  Assume  Position  op  One  of  Parties  to  Contract, 
and  call  on  the  court  to  recognize  its  validity  and  sustain  the  title  of  the 
other  party  to  the  money. 

Neither  Stakeholder  nor  Partt  to  Illegal  Contract  can  Set  It  up 
AS  Test  of  his  Right  to  Recover;  and  although  the  stakeholder  might 
retain  the  deposit  as  against  the  winner,  the  winner  may,  by  repudiating 
the  contract,  recover  his  deposit  from  the  stakeholder  on  his  refusal  to 

Ebbob.    The  opinion  states  the  case. 

MiUers  and  Jachson,  for  the  plaintiff  in  error. 

John  G.  Snead  and  Sons,  for  the  defendant  in  error. 

Bj  Court,  McDonald,  J.  The  action  in  this  case  is  brought 
under  the  act  of  the  legislature  to  simplify  and  curtail  pleadings 
at  law.  The  bill  of  particulars  shows  that  it  was  instituted  to 
recover  fiye  hundred  dollars  paid  into  the  hands  of  the  defend- 
ant as  stakeholder,  upon  a  bet  on  a  dog-fight»  which  did  not 

Am.  Dso.  Yol.  LXVin-W  44S 


450  Alfobd  v.  Burkk  [Geoigi^ 

take  place.  The  defendant  pleads:  1.  The  genenl  laane; 
2.  That  the  contract  is  illegal  and  void;  8.  That  by  the  tenns 
of  the  deposit  with  the  def  endant^  if  made  at  all*  the  said  som 
of  monqr  belongs  to  another  and  different  person. 

The  judge  of  the  diy  court  charged  the  jury  on  the  trial  that 
the  contract  between  the  original  parties  was  illegal^  as  contrary 
to  law  and  public  policy,  and  that  the  law  would  leafe  them  as 
it  found  them;  and  that  the  principle  was  applicable  to  the  par- 
ties before  the  court  equally  as  if  both  were  original  parties  to 
the  act;  and  that  according  to  law  the  plaintiff  nor  either  of  the 
original  parties  were  entitled  to  recoTcr  from  the  stakeholder 
the  sums  deposited  by  them  in  his  hands;  and  that  in  the  case 
before  the  court  the  plaintiff  was  not  entitled  to  recover.  The 
jury 9  under  this  charge,  found  for  the  defendant,  and  the  plain- 
tiff carried  the  case  by  writ  of  certiorari  to  the  superior  court, 
alleging  error  in  the  charge  of  the  city  court.  The  judge  of  the 
superior  court  sustained  the  certiorari,  and  ordered  a  new  trial, 
and  on  this  judgment  the  case  is  brought  by  writ  of  error  to  this 
oourL 

The  action  was  against  the  defendant  as  a  stakeholder.  He 
was  not  a  parly  in  interest  to  the  contract.  A  mere  stakeholder 
never  has  an  interest,  and  he  is  not  always  necessarily  apprised 
of  the  nature  of  the  contract  or  engagement  between  the  parties 
by  which  money  is  deposited  with  him. 

If  the  engagement  or  contract  between  the  parties  making 
the  deposit  was  legal,  he  is  bound  to  pay  it  to  the  party  entitled 
to  it,  without  any  express  promise  by  him.    The  law  implies  one. 

If  the  contract  between  the  parties  was  illegal  and  Toid, 
either  parly  may  disaffirm  it,  and  claim  from  the  stakeholder  his 
deposit.  In  such  case  he  does  not  claim  through  the  illegal 
transaction. 

But  if  the  plaintiff  relies  on  the  illegal  contract  to  sustain 
his  right,  and  to  determine  the  right  the  court  is  called  on  to 
decide  on  the  validity  of  the  contract,  it  will  not  do  it.  The 
court  will  not  waste  its  time  in  trying  an  illegal  contract: 
Egerton  v.  Fwrwmnan,  1  Car.  &  P.  618;  12  Bug.  Com.  L.  848. 
The  contract  between  the  original  parties  was  illegal  and  void; 
and  if  the  fight  had  taken  place,  the  winner  could  not  have  sus- 
tained an  action  for  the  entire  deposits,  because  he  could  not 
have  entitled  himself  to  it  eiccept  through  the  illegal  wager. 
But  that  is  not  tUs  case. 

The  stakeholder  defends  against  the  party  who  claims  his 
deposit  back,  the  fight  on  which  the  bet  was  made  never  hav* 
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ing  taken  place.  He  sets  up  as  a  defense  the  illegal  and  void 
contract.  He  cannot  be  heard.  He  has  no  equity  against  the 
plaintiff  whose  money  he  holds.  He  has  no  authority  to  say 
that  the  party  shall  not  be  permitted  to  retire  from  a  contract 
which  the  court  would  not  enforce  because  of  its  illegality  or 
immoraliiy. 

But  the  defendant  further  pleads  that  another  and  different 
person  is  entitled  to  the  deposit;  manifestly  setting  up  that  by 
the  laws  of  gaming  one  of  the  parties  was  winner.  In  this  plea 
he  assumes  the  position  and  defense  of  one  of  the  parties  to  the 
contiacty  and  calls  on  the  court  to  recognize  the  validity  of  the 
contract  and  to  sustain  the  title  of  the  other  party  to  the  money. 
On  the  authority  already  cited,  the  court  will  not  do  that. 

The  plaintiff  does  not  inyoke,  in  aid  of  his  case,  the  wager; 
and  that  would  seem  to  be  the  test  of  his  right  to  recover: 
Simpmi  Y.  Bloss,  7  Taunt.  246;  2  Eng.  Com.  L.  846.  The 
reason  of  the  rule  applies  with  equal  force  to  the  defendant  as 
to  the  plaintiff,  and  he  cannot  be  allowed  to  set  it  up.  The  de- 
fendant is  not  authorized  in  honor  or  conscience  to  hold  on  to 
the  money  against  both  parties  to  the  wager.  At  law  he  might 
retain  it  against  the  party  who  claims  as  winner,  because  he,  as 
plaintiff,  could  not  recover  on  a  title  depending  altogether  on 
the  illegal  contract.  I  see  no  reason  why  the  winner  might  not, 
by  repudiating  the  wager,  recover  his  own  deposit  from  the 
stakeholder  on  his  refusal  to  pay.  His  case  would  in  no  man- 
ner depend  upon  the  illegal  contract,  and  he  would  require  no 
aid  from  it. 

It  may  be  considered  now  as  well-established  law,  that  a 
party  to  an  illegal,  or  immoral,  or  criminal  contract,  may  recover 
back  from  a  stakeholder  a  deposit  still  in  his  hands:  tiacher  v. 
Taiea,  11  Johns.  23. 

If  the  acts  of  the  legiidature  are  to  be  referred  to  as  evidence 
of  what  public  policy  is  in  such  cases,  there  can  be  no  doubt  in 
this  case.  The  great  rule  of  public  policy  established  by  our 
legislature  is  that  the  winner  shall  not  be  protected  in  his  un- 
lawful gains,  and  that  the  loser,  though  a  parly  to  an  illegal 
wager,  may  sue  and  recover  back  his  money:  CobVs  New  Dig. 
726,  727.  It  is  true  that  these  statutes  give  remedies  only  in 
the  cases  mentioned  in  them,  but  it  strengthens  the  positions 
maintained  by  the  courts  in  regard  to  the  right  of  either  party 
to  recover  (he  money  deposited  by  him  with  a  stakeholder  bef ovs 
tt  has  been  paid  over. 

Judgment  afSrmed. 
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Iluboal  Waokb  is  Recoverablb  at  Ant  Tivb  beiorb  Evbvt  Happens, 
ftiid  a  revocation  thereof  entitles  the  parties  to  a  retnm  of  their  deposits: 
Tarktcn  ▼.  Bofor,  44  Am.  Deo.  358,  and  note  361;  Doums  v.  QuarUa^  12  Id. 
339,  note;  when  this  rule  does  not  apply:  ffkhenon  r.  Benton,  40  Id.  115- 
118. 

CoNTBAcr  Connected  with  and  Gbowino  Immediately  got  of  Illboai 
AoT  will  not  be  enforced  by  a  court  of  jnstioe:  Buck  ▼.  Albee^  02  Am.  Dea 
604,  note  567,  collecting  prior  cases. 

The  nuNOiPAii  case  is  ctfed  in  LevereU  ▼.  Stegcdl,  23  Ga.  259,  to  the  point 
that  the  ooort  will  not  pass  npon  the  validity  of  an  illegal  contract  to  sostain 
the  right  of  a  plaintiff,  bat  in  case  there  is  money  deposited  in  the  hands  of  a 
stakeholder,  either  party  may  by  disaffirmanoe  of  the  contract  recover  the 
money  placed  in  his  hands;  and  in  Bttgg  v.  Towner,  41  Ga.  818,  it  was  cited  to 
show  that  where  parties  are  engaged  in  an  illegal  transaction  in  violation  of 
law  and  public  policy  the  court  will  not  interfere  to  grant  relief  to  either 
jpsrty:  Walton  v.  Murray ,  23  K.  J.  £q.  263,  citing  it  to  this  point.  Perkku 
V.  Clemm,  23  Ark.  224,  cites  it  with  others  to  the  point  that  it  is  settled  that 
the  loser  of  money  npon  an  illegal  wager  may  recover  it  of  the  stakeholder  at 
any  time  before  lie  pays  it  over  to  the  winner. 


Matob  and  Aldermen  of  Savannah  v.  Hubset. 

[21  OlOBOLl,,80.] 

Municipal  Corporation  cannot  Legislate  Criminally  upon  Case  Fuut 
Covered  bt  State  Law. 

Ebrob.  Defendant  was  conyicted  of  the  crime  of  harboring 
and  enticing  seamen  in  violation  of  an  ordinance  of  Savannah 
by  the  mayor  and  alderman's  court  of  that  city;  afterwards,  by 
certiorari^  he  brought  the  proceedings  and  judgment  of  that  court 
before  the  superior  court  of  Chatham  county,  where  it  was 
decided  that  the  former  conviction  was  null  and  void,  and  the 
same  was  ordered  set  aside.  The  cause  was  then  brought  by  writ 
of  error  to  this  court. 

Ward  and  Owens,  for  the  plaintiff  in  error. 
Harden  and  Lawlon,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  Can  a  municipal  corporation  legislate 
criminaliler  upon  a  case  fully  covered  by  a  state  law  ? 

I  am  aware  that  decisions  may  be  found  to  support  the  affirm- 
ative of  the  foregoing  proposition :  Rogers  v.  Jones,  1  Wend.  237 
[19  Am.  Dec.  493];  Carlisle  Y.Hai,lGAhL.4O0;  Molriley,]iouse,9 
Id.  515;  ZyUtra  v.  Corpi/rcdioaof  Cliarleskm,  1  Bay,  382;  8L  LouiM 
T.  BenU,  11  Mo.  Gl ;  March  v.  Gommanweallh,  12  B.  Mon.  25.  With- 
out stopping  to  investigate  the  applicability  of  these  precedents 
to  the  point  under  inquiry,  I  ask,  what  limit  will  yoo  Mt  to  this 
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power?  If  it  may  legislate  by  an  ordinance  for  any  one  offense, 
may  it  not  for  every  crime  embraced  within  the  penal  code  ? 
Arson  in  a  town  or  city  is  provided  for  by  the  public  law;  why 
not  pass  a  by-law  prescribing  another  mode  of  trial,  and  a  dif- 
ferent punishment  for  the  same  offense  if  committed  within 
their  limits  ?  So  of  the  crimes  of  forgery,  coonterf citing,  per- 
jury, etc.  Such,  I  am  sure,  has  not  been  the  understanding  of 
the  country. 

Under  the  general  grant  of  power  delegated  by  the  act  of 
1849,  the  city  authorities  may  cover  all  cases  not  provided  for 
by  the  paramount  authorities  of  the  state.  Their  code  already 
fills  a  volume  of  some  five  hundred  pages.  All  those  ordinances 
regulating  cemeteries,  commons,  markets,  vehicles,  fires,  ex- 
hibitions, lamps,  licenses,  water-works,  watch,  police,  city  taxes, 
city  officers,  health,  nuisances,  etc.,  are  legitimate  and  proper. 
Nay,  I  might  go  further  and  concede  that  where  the  state  law 
defines  an  offense  generally,  and  prescribes  a  punishment,  with- 
out reference  to  the  place  where  it  is  committed,  in  town  or 
country,  and  the  act,  when  committed  in  the  streets  and  public 
places  of  the  city,  would  be  attended  with  circumstances  of 
aggravation,  such  as  an  affiay,  for  instance,  the  corporate  au- 
thorities, with  a  view  to  suppress  this  special  mischief,  might 
probably  provide  against  it  by  ordinance,  because  that  ingredi- 
ent or  concomitant  of  the  crime  might  not  be  supposed  to  be 
included  in  tiie  state  law.     And  this  is  going  quite  far  enough. 

But  in  1843  the  legislature  saw  fit  to  enact  a  law  for  the 
identical  offense  for  which  Christopher  Hussey  was  tried  for 
the  city  of  Savannah  and  other  seaport  towns  in  Georgia.  Does 
it  not  seem  anomalous  that  under  the  general  grant  of  power 
which  I  have  already  quoted  they  intended  to  authorize  this 
corporation  to  enact  a  penal  ordinance  for  the  trial  and  pun- 
ishment of  this  identical  offense  in  Savannah?  Again,  the  act 
of  1849  declares  that  the  police  court  of  Savannah  shall  have 
cognizance  in  the  first  instance  of  all  offenses  against  the  laws  of 
this  state  touching  said  city.  Harboring  seamen  is  an  offense 
against  the  laws  of  the  state  touching  said  city. 

By  the  third  section  of  the  act  of  1843,  Oobb,  Ckt.  Comp.  L. 
82,  it  is  provided  that ''  if  any  person  or  persons  shall  harbor, 
secrete,  entertain,  lodge,  or  keep,  or  shall  directly  or  indirectly 
suffer  to  be  harbored,  secreted,  entertained,  lodged,  or  kept  in 
and  about  his  house  or  premises,  any  articled  seaman,  or  mariner, 
or  apprentice,  knowing  the  said  seaman,  or  mariner,  or  appren* 
tice  to  have  deserted  from  his  ship,  or  vessel,  such  person  or 
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1849,  between  Jesse  J.  Robinson  of  the  one  part  and  Leroy  B. 
Philips  of  the  other  part,  witnesseth:  that  the  said  Jesse  J. 
Robinson  has  this  day  leased  unto  the  said  L.  B.  Philips,  for 
the  term  of  five  years  from  this  date,  lot  of  land  No.  148  in  the 
fourth  (4th)  district  of  Early  couniy.  The  said  Philips  is  to 
build  on  said  lot  a  comfortable  cabin,  crib,  stable,  smoke-house, 
and  cloar  up  and  put  and  keep  under  good  fence  twenty  acres  of 
land  and  more  if  he  chooses;  at  the  expiration  of  said  term  of  five 
years  the  said  L.  B.  Philips  is  to  pay  said  J.  J.  Robinson  and 
bis  assigns  one  hundred  do]hirs  in  specie  for  said  lot  of  land, 
and  the  said  J.  J.  Robinson  is  then,  on  such  jMtyment,  to  make 
or  cause  to  be  made  unto  said  Philips  a  good  warranty  deed 
to  said  lot.  In  testimony  whereof  the  said  parties  haTC  set  their 
hands  and  seals  hereunto  the  day  and  year  first  aboye  written. 
Said  Philips  is  to  pay  all  taxes,  after  this  year,  on  it.  Jesse  J. 
Robinson  [l.s.].  Leroy  B.  Philips.  In  presence  of  [in  dupli- 
cate] Minerva  PhUips."  It  is  alleged  in  the  biU  that  through 
intermediate  conveyances  (naming  them)  the  west  half  of  said 
lot  was  transferred  to  Perry,  and  the  east  half  to  Martin;  that 
Perxy  and  Martin  paid  a  valuable  consideration,  and  that  all  of 
the  transfers  were  indorsed  on  the  above  agreement,  but  not 
under  seaL  It  is  further  alleged  that  Philips,  under  the  agree- 
ment, entered  upon  the  land,  cleared  it,  and  put  up  buildings, 
as  per  stipulation;  that  Perry  and  Martin  went  into  possession 
under  the  assignment,  and  at  the  expiration  of  the  five  years 
tendered  the  one  hundred  dollars,  complied  with  all  conditions 
in  the  agreement,  demanded  title  to  the  lot  of  land;  that  Robin- 
son refused,  and  commenced  suit  to  eject  Perxy  and  Martin  and 
recover  the  land.  The  bill  prays  an  injunction  of  the  action 
and  specific  performance  of  the  agreement.  The  bill  was  de- 
murred to.  Demurrer  overruled,  defendant  ordered  to  answer. 
He  excepted,  and  assigned  errors  to  this  court. 

Sims  and  B,  HiU^  for  the  plaintiff  in  error. 

PerldnB  and  B.  H.  Clarke,  for  the  defendants  in  error. 

By  Court,  BsmnNO,  J.  Was  there  equity  in  the  bill?  If  there 
was,  the  demurrer  was  properly  overruled,  for  all  the  grounds 
of  the  demurrer  are  included  in  the  one  that  there  was  no 
equity  in  the  bill. 

There  was  equity  in  the  bill  if  the  interest  acquired  by  Phil 
ips  from  Robinson  was  assignable;  and  that  it  was  assignable 
there  can  be  no  doubt.    The  contract  between  Robinson  aud 
Philips  contained  no  covenant  that  Philips  should  not  alien. 
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The  right  of  alienation,  therefore,  was  one  of  the  incidents  of  the 
interest  in  the  land  acquired  by  Philipa;  and  this  right  is  an 
incident  of  leased  property,  which  is  to  be  defeated  only  by  a 
very  clear  stipulation.  Courts  lean  in  favor  of  it:  See  Comyn 
4)n  Land.  &  Ten.  234,  and  cases  cited.  A  covenant  to  renew  a 
lease  runs  with  the  land,  and  the  assignee  of  the  lease  may  re- 
quire a  specific  performance  of  it:  Piatt  on  Covenants,  250. 
Therefore  Philips's  right  to  purchase  at  the  expiration  of  the  five 
years  runs  with  the  land,  and  thus  came  to  the  complainants. 
There  was  therefore  equity  in  the  bill. 

The  allegations  in  the  bill  with  respect  to  the  tender  might 
well  have  been  more  particular  and  more  certain;  and  one  of 
the  court  (Judge  McDonald)  thinks  they  should  have  been  so. 
But  the  demurrer  does  not  make  any  special  objection  to  them 
on  this  score,  fuid  it  is  not  likely  that  their  character  was  passed 
upon  by  the  court  below;  at  all  events,  ihey  are  amendable; 
therefore  this  court  decides  nothing  as  to  their  sufficiency.  Nor 
does  it  decide  anything  as  to  whether  there  are  proper  parties 
to  the  bill;  that  question  was  not  made  before  the  court  below. 

The  judgment  of  this  court  merely  is  that  there  was  equity  in 
the  bill,  and  therefore  that  the  court  below  was  right  in  over- 
ruling a  demurrer  that  was  for  want  of  equity. 

Judgment  affirmed.  

Covenant  tob  Renewal  Contained  in  Lease,  E^tfect  of:  Tracy  v. 
Albany  Exchange  Company,  57  Am.  Dec.  538,  and  note  541.  Such  covenaut 
is  a  vendible  interest,  so  far  as  third  persons  are  concerned:  Phvfew,  Waj-dtU, 
28  Id.  430,  note  436. 


AtiTiEN  V.  Statb. 

[21  Okoboia,  217.] 
SlOOBiXlABT  EVIDKNCS  IS  ADMISSIBLE  IF  PbIMART  IS  UnATTAINABLB. 

It  18  NOT  Genbrallt  Necessakt  to  Pboyb  Wbittbn  Appointments  of 
PuBLio  Officebs.  All  who  are  proved  to  have  acted  as  such  are  pre- 
somed  to  have  been  duly  appointed  to  office  until  the  contraiy  appears. 

Question  ab  to  whether  Pboper  Foundation  has  been  Laid  for  In- 
TBODUonoN  OF  SECONDARY  EviDENCB  is  foT  the  court,  uot  for  the  jury. 

Indiotmeiit  for  resisting  service  of  bail  process,  the  process 
ceing  in  the  hands  of  a  constable  and  issued  bj  a  justice  of  the 
peace.  At  the  trial  below,  Dennis  McLendon,  the  constable 
resisted,  testified  that  defendant  resisted  the  service  of  the  pro- 
cess; that  the  failure  to  arrest  was  caused  bj  defendant's  having 
a  gun  and  threatening  to  shoot.     Witness  further  testified  thai 
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he  was  an  acting  constable,  and  that  the  process,  the  service  of 
which  was  resisted,  was  a  copy  of  a  process  pLused  in  his  hands 
to  be  served  on  defendant.  The  justice  of  the  peace  who  issued 
the  original  process,  Lewis  McLendon,  testified  that  the  copy 
submitted  for  his  inspection  was  substantially  the  same  as  the 
one  issued  by  him«  Defendant  objected  to  the  admission  of 
tlys  evidence.  Objection  overruled,  on  the  ground  that  the 
original  being  lost,  its  contents  could  be  proved.  Defendant 
excepted.  The  state  closed,  after  introducing  evidence  to  prove 
the  loss  of  the  original  process,  whereupon  defendant  offered 
no  evidence,  but  moved  an  acquittal,  on  the  ground  that  it  had 
not  been  shown  that  McLendon  vnis  a  legally  appointed  con* 
stable  at  the  time  of  the  attempted  arrest,  nor  that  he  had  filed 
his  bond  and  received  his  certificate  as  required  by  statute. 
The  motion  vnis  overruled,  and  defendant  excepted.  Defendant 
requested  that  the  court  charge  the  jury  that  parol  testimony 
was  inadmissible  to  prove  that  McLendon  vnis  a  constable;  that 
this  could  be  proved  only  by  the  certificate  of  the  derk  of  the 
inferior  court,  and  that  McLendon  could  not  be  bailiff  until  he 
had  complied  with  the  statute  of  1860;  further,  that  the  original 
process  must  be  produced;  that  a  copy  could  not  be  admitted  as 
evidence. '  The  court  refused  so  to  charge,  and  charged  the  jury 
that  secondary  evidence  was  admissible  to  prove  the  loss  of  the 
original  bail  process;  that  it  was  not  necessary  to  prove  by  the 
certificate  of  the  clerk  of  the  inferior  court  that  McLendon  was 
constable;  that  the  acts  of  an  acting  constable  are  prima  facie 
legal  and  may  be  proved  by  parol;  that  the  question  for  the  jury 
to  determine  was.  Did  the  defendant  willfully  and  knovmigly 
resist  a  logal  process  legally  issued  and  in  the  hands  of  a  legal 
officer  for  execution  ?  To  aU  of  which  defendant  ezoeptod.  He 
was  found  guiliy,  and  assigns  errors  to  this  court 

Oooh  and  Pailen^  for  the  plaintiff  in  error. 
Edrrdlf  BoUoiior-general^  for  the  defendant  in  enor* 

By  Ck>urt,  BxmnNo,  J.  If  primary  evidence  is  unattainable, 
secondary  is  admissible.  This  is  the  general  rule.  If  this  rule 
is  to  govern  in  this  case,  the  secondary' evidence  about  the  bail 
process  was  admissible.  And  there  is  nothing  to  show  that  the 
rule  ought  not  to  govern  in  the  case. 

In  1  Greenleaf  on  Evidence,  sec.  92,  it  is  said  that  'Mt  is 
not  in  general  necessary  to  prove  the  vmtten  appointments  of 
public  officers.  All  who  are  proved  to  have  acted  as  such  are 
poesmned  to  have  been  duly  appointed  to  tibe  office  until  the 
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contrary  appears;  and  it  is  not  material  bow  the  question  arises, 
whether  in  a  ciyil  or  a  criminal  case,  nor  whether  the  officer  is  or 
is  not  a  parly  to  tibe  record/'  And  there  is  ample  authority  cited 
to  sustain  the  statement.  Therefore  the  court  below  was  also 
right  in  not  requiring  tibe  production  of  a  certificate  of  the  clerk 
of  the  inferior  court  to  the  eflTect  that  the  person  who  acted  as 
constable  had  filed  his  bond  as  constable  in  compliance  with 
the  act  of  1860,  there  having  been  proof  that  the  person  was  an 
acting  constaUe.  This  being  so,  it  follows  that  sereral  of  the 
exceptions  were  not  sufficient;  as,  tibe  exception  to  the  admission 
of  evidence,  the  exception  to  the  refusal  to  order  a  verdict  of 
acquittal,  and  the  exception  to  the  refusal  to  give  the  charges 
requested.    These  exceptions  all  rest  on  the  same  foundation. 

And  the  charge  of  the  court  was  manif estiy  right.  The  ques- 
tion whether  a  proper  foundation  had  been  laid  for  the  intro*. 
duction  of  secondary  cTidence,  that  is,  whether  it  had  been 
shown  that  the  bail  process  was  lost,  was  a  question  for  the 
court,  not  for  the  jury.  And  the  question  submitted  to  the  jury 
by  the  court  included  erery  question  in  the  case,  perhaps  even 
this  not  excepted. 

We  therefore  think  that  the  several  judgments  of  the  court 
below  ought  to  be  affirmed* 

Judgment  affirmed.  ^^^^^ 

SsooiTDABr  EviDiiroi,  TO  SB  AmnssEBLS,  nnnt  not  only  appeftr  to  be  the 
bert  evidenoe,  bat  it  mmt  be  the  beet  legal  evidenoe  obtaiiuible  under  the 
efarenmetanoee:  PJUfirpeon  ▼.  Bat€$,  22  Am.  Dec  444,  and  note  449;  and  thai 
a  kit  or  deetroyed  reooid  may  be  proved  by  aeoondaxy  evidence^  aee  Prudm 
V.  ilUm,  34  Id.  61;  JfoHi»  V.  FoiMa,  48  Id.  770;  Oxm*  ▼.  JSoiidfc,  60  Id.  2301 

BrxDorca  of  AnQoneMurr  «o  Omas,  What  xb:  JohmdtmY.  inbom  • 
An.  Dee.  60;  ifeO^  T.  OHTiiM,  24  Id.  I13»  note  UB. 


Duffy  v.  Ruthebfobd  akd  DAVBoar. 

[SI  Oaoaeu.  S6S.] 
BMBOHRr  BrnDBs  at  Shxbevt^s  Salb,  wHon  Bm  n  Dbdutoabbbd  and  the 
fnvpei'ty  aold  to  another,  ia  in  equity  entitled  to  h»Te  the  aale  aet  aalda 
nod  the  pmpert^  again  enpoaed  for  aale  ftt  hia  Ud;  and  if  no  Idgher  bid 
ia  oAsved,  he  ia  entitled  to  the  property. 

Ebbob  in  equity.    The  opinion  states  the  oaae. 
SZoon,  for  the  plaintifrin  error. 
Dougherty,  for  the  defendants  in  error. 

By  Court,  Bxianaia,  J.    The  bill  has  in  it  the  following  state* 
ment:  <<  During  the  time  of  the  sale  of  said  property,  one  John 
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E.  Dawson,  then  and  ihere  of  said  coantgr,  bid  the  sum  of  one 
dollar  for  said  properly,  and  your  orator  bid  two  dollars  for  the 
flaid  property,  and  John  E.  Dawson  bid  three  dollars  for  said 
property,  and  yonr  orator  bid  three  dollars  and  fifty  cents  for 
said  properly,  which  last  bid  of  your  orator  for  the  said  proj)- 
erty  the  said  Rutherford  did  not  and  would  not  cxy,  and  totally 
and  fraudulently  disregarded  your  orator's  bid;  and  the  said 
property  was  by  said  Rutherford  knocked  off  to  John  E.  Daw- 
son, at  the  price  and  sum  of  three  dollars." 

In  this  statement  is  contained  the  whole  of  the  complainant's 
case.  And  the  question  is.  What  rights  did  he  acquire  by  virtue 
of  the  facts  set  forth  in  the  statement?  He  did  not  acquire  the 
absolute  right  to  the  property,  because  the  sheriff  never  assented 
to  his  bid;  and  because  it  is  not  certain  that  if  the  sheriff  had 
assented  to  the  bid  and  cried  the  bid  it  would  have  remained  the 
highest  bid.  If  the  bid  had  been  cried,  Mr.  Dawson  might  have 
made  a  higher  bid.  A  higher  bid  would  have  subserved  the  in- 
terests of  both  the  plaintiff  and  the  defendant  in  the^.ya. 

It  is  plain  that  in  equity  the  complainant  is  not  entitled  to  the 
property  as  yet.  Still,  it  is  equally  plain  that  he  acquired  some- 
thing by  his  bid;  what  then  was  it?  This,  manifestly:  the  right 
to  have  his  bid  cried  by  the  sheriff,  and  after  the  bid  had  been 
cried,  the  right  to  have  the  property  knocked  off  to  him  pro- 
vided no  higher  bid  than  his  was  made.  Oan  a  court  of  equity 
give  the  complainant  the  benefit  of  this  right  by  ordering  the 
sale  of  the  property  to  be  resumed  at  the  point  of  the  complain- 
ant's bid?  It  certainly  can,  for  aught  that  appears  by  the  bill. 
And  this  court  thinks  that  a  court  of  equity  ought  to  do  so; 
especially  as  that  course  might  best  subserve  the  interests  of  tlie 
plaintiff  and  the  defendant  in  the  fi^fcu^  as  well  as  the  interests 
of  the  complainant. 

Accordingly  the  judgment  of  this  court  is,  that  the  title  made 
to  Dawson  ought  to  be  set  aside,  and  that  the  property  ought 
to  be  again  exposed  to  sale,  and  offered  at  the  bid  of  the  com- 
plainant; and  ought  to  be  knocked  off  to  him  at  that  bid  pro- 
vided there  should  be  no  higher  bid;  but  if  there  should  be  a 
higher  bid,  or  higher  bids,  then  that  it  ought  to  be  knocked  oS 
to  the  person  making  the  highest  bid;  such  resale  to  take  place 
on  a  sheriff 's  sale  day,  and  after  the  usual  sheriff's  advertisement. 

Judgment  reversed.  

BiDDEBs  AT  Sheriff's  Sale — ^Thxib  Rights  and  Duties:  //o66«  ▼. 
Beacer$,  52  Am.  Deo.  500;  lUfier  v.  Seltzer,  62  Id.  335,  and  note  336.  Fre» 
Buui  OD  Executions,  at  section  293»  citea  the  principal  case  to  the  point  men* 
iioned  in  the  syllabua. 
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Cook  t;.  Waleeb. 

[U  Obomba,  170.] 

Qm  OB  SiTTLiMMiiT  OYXB  ow  Skmaindsr  M.vwf  Bi  CujiBurriiiT  wmt 

Bbxatb  Whbqh  Dohob  Houw. 
PABm  RwiBUflBP  WRHnr  PBormoifs  of  Habbuab  8ittuemkiit»  but 

Who  abb  bov  FABnu  «o  It«  who  we  not  imie  of  tUa  iiHUTiage«  nor 

hoin  at  law  of  tiio  oontncting  portlei,  are  not  entitled  in  eqnitr  t» 

reformatloa  of  tho  nuurriage  aettlement. 

Ebbob.    The  opixiion  statee  the  case. 

Sedbam  Janes  and  James  N.  Rameay^  for  the  plaintiff  in  enor.. 

WUHam  Dougherty ^  for  the  defendants  in  error. 

Bj  Conrty  MgDovald,  J.  Mrs.  Ck>ok  took  a  fee  under  the 
deed  of  settlement.  The  gift  or  settlement  oyer  of  the  remain- 
der is  inoonsistent  ivith  the  estate  in  fee  which  she  holds. 
There  can  be  no  sach  remainder:  Cook  y.  Walker,  16  Ga.  469. 
That  is,  the  deed  of  settlement  as  it  stands.  The  bill  aUegea 
that  the  deed  as  mitten  does  not  express  the  intention  of  the 
parties,  sets  forth  their  intent,  and  asks  that  it  may  be  reformed 
to  conform  thereto,  and  be  enforced  as  reformed. 

The  parties  to  the  settlement  are  not  moving  in  this  case,  nor 
is  either  of  them.  The  complainants  are  the  brothers  and  sis- 
ters and  their  personal  representatives,  and  are  they  who  take 
nothing  under  the  settlement  as  it  stands.  They  allege  that 
the  parties  to  the  agreement  conveyed  the  property  in  trust,  to 
be  held  by  the  trustee  for  the  sole  and  separate  use  of  Mary 
Walker,  the  wife,  during  her  natural  life,  with  the  power  of 
managing  and  controlling  said  property,  free  from  any  restraint 
and  control  of  her  intended  husband,  the  said  Elijah  Cook,  with 
the  power  alone  of  disposing  of  said  property  by  will,  and  of 
appointing  to  whom  said  trustee  should  convey  said  property 
during  her  natural  life;  and  in  the  event  the  said  Mary  should 
die  intestate,  and  without  making  such  an  appointment,  that 
the  same  should,  at  her  death,  become  the  property  of,  and 
belong  to  the  children  of,  said  Mazy,  if  any,  and  if  none,  then 
to  the  mother  and  brothers  and  sisters  and  representatives,  to- 
wit,  children,  with  the  rents  and  profits  and  the  increase  of  the 
same.  They  allege  that  the  contract,  when  written,  was  in- 
tended to  speak  the  beforenstated  sense,  meaning,  and  under- 
standing, which  are  not  correctly  expressed  in  the  agreement 
as  drawn;  but  on  the  contrary,  ttie  writing  is  a  wholly  distinct 
contract  or  agreement,  and  gives  the  property  of  the  said  Mary, 
its  increase  and  its  profits*  to  the  said  Elijah  Cook,  and  de- 


462  GooK  u  Walkeb.  [Georgia. 

feats  the  limitation  orer  to  oomplaioants,  directly  in  the  &oe 
of  and  contrary  to  the  aforesaid  explicit  and  well-understood 
intention  of  the  said  Mary  and  Elijah,  ajgpreed  on  before  mar- 
riage, etc.  This,  with  the  prayer  as  above  stated,  is  the  com* 
plainant's  case. 

The  marriage  settlement,  which  they  apply  to  the  court  of 
chancery  to  reform,  embraces  them  within  its  provisions,  but  it 
is  expressed  in  such  terms  that  they  can  never  take  a  benefit 
under  it.  It  is  insisted  that  though  no  valuable  consideration 
moved  from  them  hj  which  the  settlement  might  be  supported, 
yet  the  pariy  from  whom  the  consideration  proceeded  did  in* 
tend  to  provide  for  them,  that  they  are  therefore  within  the  con- 
sideration of  the  contract  and  tiie  court  of  chancery,  if  the 
writing  be  so  unskillfully  drawn  or  executed  as  not  to  secure  to 
ihem  the  rights  intended,  will  reform  it. 

This  position,  whatever  opinion  may  be  entertained  of  it  as 
sustained  by  reason,  is  not  supported  by  authority.  The  great 
principle,  which  is  well  settled,  that  a  valuable  consideration  is 
requisite  to  put  a  court  of  equity  in  motion,  interposes  against  the 
plaintifiis.  The  reply  to  them  by  the  court  is,  that  neither  you, 
nor  any  person  under  a  natural  or  moral  obb'gation  to  provide 
for  you,  contributed  to  the  consideration  of  the  contract  whose 
defects  you  propose  to  heal,  and  you  cannot  therefore  be  heard. 
Parties  between  whom  there  is  a  valuable  consideration  may 
oovenant  to  do  an  act  beneficial  to  a  stranger,  and  yet  that 
stranger,  however  strongly  he  may  have  been  regarded  by  the 
parties,  cannot  enforce  the  contract:  CoLyear  v.  OourUeas  of  Mul- 
grave^  2  Keen,  81.  The  complainant  in  that  case  was  a  natural 
child  endeavoring  to  enforce  in  equity  the  covenants  of  her 
father  to  transfer  the  sum  of  twenty  thousand  pounds  to  a  trustee 
for  the  benefit  of  herself  and  three  sisters,  also  natural  daugh- 
ters. The  court  held  that,  being  natural  children,  their  claim 
was  founded  on  no  consideration,  either  valuable  or  meritorious, 
and  was  entiUed  to  no  relief.  See  also  JEKU  v.  Gomme,  1  Beav. 
640.  They  were  volunteers.  The  settier,  according  to  the 
ethics  of  the  laws  of  England,  was  under  no  natural  or  moral 
obligation  to  provide  for  them.  On  that  account,  although  they 
were  special  beneficiaries  under  the  deeds,  they  were  strangers 
to  the  covenants  for  their  benefit,  and  were  not  allowed  to  en- 
force them. 

In  the  case  of  Osgood  v.  Shvde,  2  P.  Wms.  246,  Lord  lliaceles' 
fidd  stated  the  rule  to  be:  **  That  the  marriage  and  marriage 
portion  support  only  the  limitation  to  the  husband  and  wife  and 
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their  issue;  this  is  all  that  is  presumed  to  hare  been  stipulated 
for  bj  the  wife  or  her  friends."  Henoe»  a  court  of  equity  would 
reform  or  decree  a  specific  performance  of  a  marriage  agreement 
at  the  instance  of  the  husband,  or  the  wife,  or  the  issue,  and  the 
heir  at  law  of  either,  but  not  at  the  instance  of  any  one  else.  It 
would  decree  at  the  instance  of  the  husband  or  wife,  because 
they  are  parties,  and  of  the  issue,  because  they  are  embraced 
within  the  scope  of  the  marriage  consideration.  It  would  de- 
<sree  at  the  instance  of  the  heir  at  law  of  either  of  the  parties 
who  would,  if  in  life,  be  entitled  to  enforce  it,  not  because  he 
was  within  the  contemplation  of  the  parties  when  they  entered 
into  the  agreement,  but  because,  if  the  agreement  had  been  car- 
ried out,  he  would  have  been  entitled  as  heir  at  law  on  the  death 
of  the  party.  If  a  party  entitled  to  move  in  the  matter  apply  to 
a  court  of  equity  to  reform  or  enforce  the  contract,  the  court 
will  enforce  it  as  a  whole  in  favor  of  all  who  were  intended  to 
be  embraced  within  its  provisions,  whether  they  come  within  the 
influence  of  the  settlement  or  not.  Such  was  the  case  of  Dav- 
enport V.  Bishopp^  2  You.  &  Coll.  G.  0.  461.  In  that  case  the 
husband,  on  the  death  of  the  wife  without  children,  applied  to 
the  court  to  have  the  contract  performed.  The  wife  had  a  power 
of  appointment  in  that  case  which  was  never  exercised,  and  the 
husband,  on  surviving,  was  entitled  to  a  life  estate,  with  re- 
mainder to  a  niece  of  the  wife.  The  question  was,  whether  the 
decree  of  specific  performance  should  be  confined  to  the  life 
^estate  of  the  husband,  or  extend  to  the  provision  for  the  niece, 
who  was  also  dead.  It  vnis  held  that,  the  subject  being  before 
the  court,  and  no  creditor  objecting  to  the  decree  in  favor  of  the 
niece,  the  whole  should  be  performed.  But  that  authority  does 
not  support  this  case.  A  party  to  the  contract  competent  to 
ask  for  the  enforcement  of  it  was  plaintiff,  and  the  court  having 
possession  of  the  entire  matter  would  enforce  it  as  a  whole,  or 
not  at  aU.  The  objection  here  is,  that  the  complainants,  not  be- 
ing within  the  scope  of  the  marriage  consideration,  cannot  move 
at  all.  Such,  however,  was  not  the  decision  of  the  judge  below, 
and  we  reverse  his  judgment.  The  complainants  are  not  entitled 
to  the  relief  they  ask.  They  are  not  parties  to  the  agreement, 
they  are  not  the  issue  of  the  marriage,  and  they  are  not  the 
heirs  at  law  of  the  wife.  The  husband  is  her  heir  at  law :  Cobb's 
Dig.  294. 
Judgment  reversed.  ^_^^ 

MABBiAea  SBTTuamras,  Vaudot  ov,  GsneaAun  See  note  to  Merriu 
V.  Aeott,  50  Am.  Deo.  871. 
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Bbyak  v.  Avebbtt. 

[21  ChBoaazA,  401.] 

Bjmtmbht.—Upov  Death  of  Oni  Joint  Tbnaitt  B«»tbet  mat  bi  Ha» 
in  favor  of  the  sorviyor  for  a  moiety  of  the  land  and  hia  portion  of  tho 
meane  profita,  under  the  proviaiona  of  the  Qeoi^a  atatnte  of  1828. 

Whxbb  Tbial  of  Ejbgtuent  18  Had  aftbb  Dbath  of  Onx  of  Jonrr 
LiBflOBS  of  Plaintiff,  and  before  it  ia  known  to  coanae!,  a  aaggeation 
of  the  death  may  be  made  nunc  pro  hmc  on  bringing  the  fact  to  the 
knowledge  of  the  ooort;  thereupon  the  prevailing  party  ia  entitled  to  an 
amendatory  order  vaoating  the  judgment,  aa  to  the  deoeaaed  party*  W 
perfect  the  record. 

Ebbob  coram  nMs  to  correct  the  yerdict  and  judgment  of  the 
oonrt  below,  and  for  a  new  trial.  The  writ  was  issued  and  served 
upon  the  defendant,  and  at  the  hearing  defendant  suggested  the 
death  of  Benjamin  Bryan,  one  of  the  parties  to  the  suit  (eject- 
ment), and  plaintiff's  intestate.  Defendant  then  moved  that 
the  suggestion  be  entered  nunc  pro  tunc  by  the  clerk  of  the 
court,  and  that  judgment  be  entered  for  defendant  against  the 
plaintiff  for  costs,  as  it  appeared  that  no  such  judgment  had 
been  entered.  Motion  granted,  plaintiff  excepted,  and  assigns 
this  as  error. 

Hines  EdU,  for  the  plaintiff  in  error. 
Downing  and  Jones,  for  the  defendant  in  error. 

By  Ck>urt,  Lumpkin,  J.  It  will  be  perceived  that  there  were 
two  demises  laid  in  this  writ,  one  from  Bonvail  Brown,  and  a 
joint  demise  from  Benjamin  Bryan  and  Moses  Bryan.  Benjamin 
Bryan  died  before  verdict,  but  the  fact  not  being  known,  no  sug- 
gestion of  his  death  was  made,  and  the  jury  found  generally 
for  the  defendant. 

Can  a  judgment  for  cost  be  entered  in  favor  of  the  defend- 
ant,  there  being  no  testimony  offered  to  support  the  demise 
from  Brown?  and  in  our  judgment,  this  depends  upon  the  fur- 
ther question  of  whether  or  not  there  could  have  been  a  recov- 
ery in  favor  of  the  surviving  joint  lessor,  notwithstanding  the 
death  of  the  other.  In  England  there  could  be  no  doubt  upoD 
this  point,  because  there  it  is  well  settled,  and  we  think  upon 
principle,  that  the  death  of  one  joint  lessor  of  the  nominal 
plaintiff  in  ejectment  does  not  abate  the  suit:  Adams  on  Eject- 
ment, 186;  2  Bac.  Abr.,  tit.  Ejectment,  178-190,  note.  And 
the  same  doctrine  is  held  in  many  of  the  states  of  the  Union: 
Kinney  v.  Beverley,  1  Hen.  &  M*  531;  Purvia  v.  Hill,  2  Id.  614; 
Frier  v.  Jackson,  8  Johns.  495;  Howard  v.  Moale,  2  Har.  Sl  J. 
249;  Bonta  v.  Clay,  5  Litt.  129. 
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But  by  the  ftot  of  1828  the  ju8  occreBoendi,  or  law  of  BorriTor- 
■hip  in  joint  tenanoies,  is  abolished  in  this  state:  Ck>bb*8  Dig. 
646.  Upon  the  death  of  Benjamin  Biyan,  theiefoxey  his  moiety 
of  the  land  belonged  to  his  legatees  or  distributees.  But  we  see 
no  reason  why  a  recoyeiy  could  not  have  been  had  in  fayor  of 
Moses  Bryan  for  a  moiety  of  the  land  at  least,  as  well  as  his  por- 
tion of  the  mesne  profits.  And  if  so,  the  verdict  is  good,  and 
the  course  pursued  by  the  court  is  in  strict  conformity  to  the 
established  practice  in  such  casea 

In  ejectment,  where  a  trial  is  had  after  the  death  of  one  of 
the  joint  lessors  of  the  plaintiff,  and  before  it  is  known  to  coun* 
sel,  on  bringing  the  fact  to  the  knowledge  of  the  court  a  sug* 
gestion  of  the  death  may  be  made  nunc  pro  tunc,  and  there- 
upon the  prevailing  party  is  entitled  to  an  amendatoiy  order 
vacating  the  judgment  as  to  the  deceased  parfy  to  peifect  the 
record  and  cure  the  error:  Neumham  v.  Law,  6  T.  B.  677;  Adams 
on  Ejectment,  298--800,  and  cases  these  cited;  Laroche  v.  Wa^ 
kraugh,  2  T.  B.  737;  Shaw  v.  MaxweU,  6  Id.  450. 

In  this  case  really  no  amendment  was  necessazy.  There  was 
»  general  finding  for  the  defendant,  but  no  judgment  for  cost 
entered,  and  the  only  reason  for  making  the  suggestion  was  to 
restrict  the  judgment  to  the  surviving  plaintiff,  otherwise  it 
must  have  conformed  to  the  verdict. 

Judgment  affirmed.  

PiUAuiTifr  nr  Bnormm  mat  Bkpovib  to  Kxtuiv  ov  XTsutfiniD  iv- 
TEBOBr  shown  in  the  Umot  «t  the  time  of  the  demiaei  Totmg  v. 
Am.  Deo.  664;  MideeeekonotetoAiaMeev.  AiiiJii%MU.41fib 


Field  aud  Adams  v.  hvouL 

[310W»AXA,M7.] 

BmET  OF  Possnnov  to  Pbopkrtt  op  Lvkatio  YBm  or  m  QvinuSt 

who  niay  eoe  fai  hie  own  nune  to  reoorer  the  property  of  hte  wird,  or  dsfli* 

agee  for  iti  wroQgfnl  oonvenlon. 
UnoB  Statdtx  BsQuiaare  teat  Gomassioir  or  Iajsaow  bbaxa  n  Du 

aiosKD  TO  BxoBTKBH,  Koj  twolvo  of  whom  ahAll  ezeoate  it^  the  feel 

that  thirteen  acted  doee  not  ritUte  the  prooeeding. 
WaxasQ  OP  Lusaot  bt  Gqmpsrht  Coubt  anp  ApronmoDfr  op  GvAamur 

ui  pHma  facie  eridenoe  only,  againat  stnuigera,  of  the  inability  of  the 

Innatio  to  oontraet. 


Tbovsb.     At  the  former  trial  plaintiff^s  (defendant  here) 
declaration  was  demurred  to»  on  the  ground  that  the  action  was 

Ax.  Dm.  Vol.  LZVm-aO 
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brought  in  the  name  of  the  guardian  of  a  lunatio  instead  of  in 
the  name  of  the  lunatic  himself.  Demurrrer  oyerruled.  De- 
fendants (plaintiffs  here)  excepted.  Defendants  (plaintiffs  here) 
sought  to  prove  the  proceedings  bj  which  plaintiff's  (defendant 
here)  ward  was  declared  a  lunatic  by  introducing  the  record  of 
the  court.  Plaintiff  (defendant  here)  objected.  Objection  sus- 
tained; defendants  (plaintiffi9  here)  excepted.  They  then  offered 
to  prove  the  saniiy  of  the  alleged  lunatic  and  his  ability  to  con* 
tract,  and  also  the  fact  that  he  did  contract,  all  of  which  testi- 
mony the  court  ruled  out.  Defendants  (plaintiflw  here)  ex- 
cepted, and  assign  these  different  grounds  of  exception  as  error. 

Stubt^t  BUlf  and  TYaq^,  'or  the  plaintiffs  in  error. 
Lanier  and  Anderson^  for  the  defendant  in  error. 

By  Ck>ijrl,  LvHPKni,  J.  The  first  error  complained  of  is  that 
the  suit  wttb  brought  in  the  name  of  the  guardian  instead  of 
that  of  the  lunatic.  It  seems  to  be  the  practice  in  England 
for  the  non  compos  himself  to  be  a  party  plaintiff  when  suing, 
and  a  party  defendant  when  sued.  But  the  reason  is,  his  estate 
is  not  vested  in  his  guardian  upon  inquisition  found.  The  title 
xemains  in  the  lunatio  himtielf.  Not  so  under  the  laws  of  this 
state :  Cobb's  Dig.  842.  Certainly  the  right  of  possession,  if  not 
of  title,  under  our  laws  v«st9  in  the  guardian,  and  this  entitles 
him  to  sue  in  his  own  name  to  recover  the  property  of  his  ward, 
or  damages  for  its  wrongful  conversion. 

It  is  next  insisted  that  the  order  of  the  court  declaring  little- 
beny  Lucas  a  lunatic,  and  appointing  Cinoinnatus  Lucas,  his 
son,  his  guardian,  is  a  nullity.  The  statute  autl^rizing  this 
proceeding  seems  to  have  been  strictly  pursued.  True,  thirteen 
men  instead  of  twelve  made  the  report.  The  act  requires  the 
commission  to  be  directed  to  eighteen,  any  twelve  of  whom 
shall  execute  it.  The  fact  that  thirteen  acted  does  vitiate  the 
proceeding.  This  is  not  one  of  the  cases  where  the  cabalistic 
number  twelve,  in  imitation  of  the  twelve  signs  of  the  zodiac, 
twelve  months  in  the  year,  twelve  patriarchs,  twelve  apostles, 
etc.,  must  be  strictly  observed.  Had  all  eighteen  united  in  the 
report,  perhaps  it  would  have  strengthened  instead  of  destroy- 
ing the  report.  They  do  not  find  a  verdict,  that  mystic  thing 
that  requires  to  be  strictly  observed.  They  report  only.  In- 
deed, all  the  departures  from  the  law  which  are  complained  of 
are  but  irregularities  which  do  not  affect  the  judgment,  and 
cannot  be  attacked  collaterally  if  they  did. 

While  the  letters  of  guardianship  remained  unrevoked,  was 
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it  competent  for  the  defendant  to  show  that  the  lunatic  was 
capable  of  contmcting?  The  authorities  are  in  conflict  upon 
this  point  In  the  different  states  of  this  conntryit  is  provided 
by  stotute  that  upon  representation  or  request  idiots^  lunacies^ 
dmnlEardSy  and  other  persons  of  unsound  mind  may  be  put 
under  guardianship;  and  in  such  cases  the  finding  of  the  fact  of 
lunacy  by  a  competent  court,  and  the  appointment  thereby  of  a 
guardian,  is  condusiye  endenoe  of  unsoundness  of  mind  so  as 
to  render  all  contracts  subsequently  entered  into  by  the  lunatic 
▼oid:  Leonard  t.  Leonard,  14  Pick.  280;  JUeDondld  t.  Morton,  1 
Mass.  548;  Fikhugh  y.WUoox,  12  Barb.  235;  Wadmoorih  y.  Sher- 
man, 14  Id.  169;  L'Amoureux  t.  Croeby,  2  Paige,  422  [22  Am. 
Dec.  656] ;  unless  in  cases  of  absolute  necessaries  supplied  to  the 
lunatic  under  special  circumstances:  JUcCriUis  y.  BarlleU,  8  N. 
H.  569.  But  the  authorities  do  not  agree  even  in  this  country. 
In  Bart  y.  Deamer,  6  Wend.  497,  it  was  held  that  an  inquisition 
taken  under  a  writ  de  lunaiioo  inquirendo  is  admissible  though  not 
condusiye  eyidence  to  prove  the  lunacy  of  an  obligor  in  an  action 
of  debt  on  bond.  And  Chief  Justice  Savage,  who  delivered  the 
opinion  of  the  court,  referred  to  the  cases  of  Baley  v.  Boies,  8 
Johns.  186;  Jackeon  v.  Gilchrist,  15  Id.  98;  Van  Cleef^.  Fleet,  Id. 
147;  and  said  many  more  might  be  added  in  which  inquisitions 
had  been  received  as  competent  though  not  condusive  evidence. 
So  in  the  matter  of  Oangwere's  Estate,  14  Pa.  St.  417  [56  Am.  Dec. 
554],  the  court  hdd  that  an  inquisition  of  lunacy,  finding  the 
parly  a  lunatic  without  ludd  intervals,  is  prima  facie  evidence, 
but  not  condusive;  and  that  even  a  petitioner  for  the  proceed- 
ing, who  was  a  vritness  also,  is  not  estopped  from  asserting  the 
truth  against  it,  and  showing  that  the  party  had  ludd  intervals. 
And  in  Huiohinaon  v.  Sandt,  4  Bawle,  234  [26  Am.  Dec.  127],  it 
was  hdd  that  one  of  the  inquest  himself  was  not  estopped,  and 
that  the  finding  was  persuasive  evidence  only. 

In  Hopson  v.  Boyd,  6  B.  Mon.  296,  the  court  held  that  an  in- 
quisition of  lunacy  is  only  prima  facie  evidence  against  stran- 
gers, and  is  entitled  to  but  little  weight  in  Kentucky,  unless  it 
find  the  subject  to  be  an  idiot  from  birth.  The  same  doctrine  is 
maintained  in  Doe  ex  dem.  Aber  v.  Clark,  10  N.  J.  L.  217,  namdy, 
that  an  inquisition  of  lunacy  is  not  condusive  against  any  per- 
son not  a  parfy  to  it,  and  liiat  when  admitted  in  evidence,  the 
party  against  whom  it  is  used  may  introduce  proof  that  the  al- 
leged lunatic  was  of  sound  mind  at  any  period  of  time  covered 
by  the  inquisition. 

In  England  the  rule  is  conflidared  as  wall  settled  hj  Mr. 
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Shelford  in  his  work  on  lunacj,  p.  290»  and  bj  Mr.  Stoiy  m 
his  trefttise  on  contracts,  that  an  inquisition  only  creates  pre- 
sumptive evidence  of  lunacy  as  to  third  persons.  See  also  8er^ 
gesan  v.  Seatey^  2  Atk.  412,  418;  Oollison  on  Lunacy^  889,  sees. 
1-8;  Faulder  v.  Silk,  8  Camp.  126;  Ex  parte  Bamdey,  8  Atk.  184; 
EM  V.  Warren,  9  Yes.  605;  2  Madd.  Ch.  788;  Lowe  v.  JoOiffe,  1 
W.  Black.  866. 

Some  of  the  oourts  (see  Leonard  v.  Leonard,  14  Pick.  280)  ia 
this  country  state,  the  reason  for  the  English  rule  does  not  ap-^ 
ply  here.  We  are  unable  to  satisfy  ourselves  of  the  truth  of 
this  assumption.  While  we  appreciate  the  evils,  not  to  say  the 
great  inconveniences,  that  must  result  from  not  holding  the 
judgment  of  the  ordinary  conclusive  until  the  letters  of  guar- 
dianship are  revoked,  still,  as  the  doctrine  appears  to  be  well 
settled  in  England,  and  our  own  courts  are  divided,  we  think  it 
safest,  perhaps,  to  hold  that  the  inquisition  is  not  conclusive  upon 
third  persons  not  parties  to  it;  still  we  must  say  that  it  should 
require  the  clearest  and  most  satisfactoxy  proof  that  the  alleged 
lunatic  was  of  sound  mind,  and  had  been  fairly  dealt  with  in  a 
contract  made  with  him  at  a  period  of  time  covered  by  the  let- 
ters of  guardianship.  For  myself,  I  am  free  to  say  that  I  am 
not  entirely  content  with  the  judgment,  and  I  know  not  that  my 
colleagues  have  come  rather  reluctantly  to  this  cbnolusion. 
Perhaps  the  legislature  would  do  well  to  intervene  upon  this 
subject. 

Judgment  reversed.  

IiTQuisiTioK  OF  LvKAivor  FDnnzro  Pkbsok  to  bi  of  Uhsouhd  Minis  tad 
that  he  has  been  in  the  isme  sftito  for  a  epeoified  time  prior  to  the  finding  is 
prima  fwM,  bat  not  oonolnaive,  evidence  of  the  facta  therein  found.  The 
petitioner  in  aach  proceeding  la  not  estopped  from  aaaertingthe  tnith  againal 
the  finding,  and  ahowiog  that  the  person  had  ladd  interyala:  Chmgwert^^ 
EtUUet  63  Am.  Deo.  554,  and  note  561;  Rogen  v.  Walker^  47  Id.  470,  and  note 
collecting  prior  caaea  474;  Lueaa  v.  PanonSf  23  Ga.  284,  citing  the  principal 
to  the  point  that  judgment  in  inquisition  of  lunacy  ia  not  oonelwaive. 


Cooper  aud  Boikdt  v.  Bbbbt. 

OoMMOir  Gaesibb  is  Insubsb  of  Pbofbrtt  IirntusnD  to  Hm,  and  is 
answerable  for  all  leas  or  damage  happening  to  it  while  in  his  oostodyt  no 
matter  by  what  cause  occasioned  ezoept  hy  the  act  of  God  or  the  puUia 


OOMMOK  CaSBIXB    MAT  BT  SfBGIAL  OdBTBAOt   lOMa   BIB  LlABIUVV*  BOd 

such  contiact  may  be  express  or  Implied. 
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Bpxoial  OoRTBAcr  OF  Common  Cabbub,  Loumra  hu  Luscutt,  mat  bi 
Impukd  from  proof  of  tiaage  of  five  year*'  duration. 

PaBOL  EVIDBIIOB  IS  ADMI88IBLB  TO  BZPLAXN,  BUT  NOT  TO  VABT   OB  GOH« 

TBADICT,  WBITINQ8. 
if  CONTBAOT  BBTWBSN  CoNBIONOB  AND  CaBBIBB  IB   THAT  CaBRTBB   IB  TO 

Taxb  Gebtain  Amount  of  Goobb  and  No  Mobb»  and  he  tako  more  than 
the  apeoified  amoont,  then  he  forfetta  hla  right  to  oany  any  part  of  the 
goods,  bat  if  the  contraet  ia  that  he  take  a  certain  amoont  more  or  leaa, 
aad  he  take  more,  this  worfca  no  forfeitore  of  hla  right  to  oaRynndartho 
oontraot. 
AoooN  «r  FoBM  BZ  Dbuoio  but  Bbouobt  bz  Oontbaotu  mat  bb 
Geanobd  at  Ant  Tdcb,  noder  the  amendatory  aot  of  Georgi*  of  185< 
therefore  the  form  of  the  action  ia  no  ohetade  to  a  reoorwy. 

AflBDifPBrr  faronght  byplamtiflb  as  ihe  xepxesentativQe  of  Ssm- 
ud  Boyldiiy  deoeasedy  to  xecoyer  from  defendants  the  value  of 
one  hundred  and  thirty-four  bales  of  cotton  shipped  on  board 
the  steamer  FzanUin,  and  alleged  to  have  been  consumed  by 
fire  while  on  board,  through  defendants*  negligence.  Plea,  the 
general  issue;  also  that  the  cotton  was  received  and  shipped  un- 
der an  agreement  exempting  defendants  from  liability  caused  by 
fire  or  the  dangers  of  the  river.  William  Belisle,  called  for  plain- 
tifis,  testified  that  he  was  overseer  for  plaintiffs  at  the  time  that 
the  cotton  was  shipped;  that  the  steamer  was  engaged  to  cany 
one  hundred  bales;  that  she  took  one  hundred  and  thirty-four 
bales,  and  that  the  same  were  burned;  that  the  captain  of  the 
steamer  handed  witness  an  order  for  one  hundred  bales  of  the 
cotton,  from  one  Harper,  plaintiffs'  agent;  that  the  captain  of 
the  steamer  also  handed  witness  a  bill  of  lading  for  the  one  hun- 
dred and  thirty-four  bales  taken  by  the  steamer,  and  that  witness 
consented  to  Ihe  delivery  and  fulfillment  of  the  order  presented. 
Gharles  Crichton  sworn,  and  after  seeing  the  following  paper: 
**  Steamer  Franklin  received  at  Mrs.  Boykin's  landing  one  hun- 
dred and  thiriy-four  bales  cotton;  order  from  W.  H.  Harper, 
ColtmibuB,  says  one  hundred  bales,  but  we  concluded,  as  you 
had  one  hundred  and  thirty-four  bales  on  the  bank,  that  you 
wanted  it  all  to  go.  The  above  is  consigned  to  Messrs.  Harper 
ft  Holmes,  Apa.  Steamer  Franklin,  December  26, 1868.  Ohas. 
Crichton,  clerk" — testified  that  the  signature  thereto  was  his; 
that  the  steamer  mentioned  took  on  board  the  cotton,  which 
was  afterwards  burned;  that  he  was  clerk  of  the  steamer,  and 
gave  bills  of  lading;  that  he  gave  none  in  this  instance,  as  plain* 
tiffs'  agent.  Harper,  waived  it;  that  said  Harper  gave  him  an 
order  as  follows : ''  Columbus,  December  26, 1863.  Captain  Berry 
please  call  at  Mrs.  Boykin's  landing,  and  take  one  hundred 
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baleSy  with  or  mthont  mark»  and  deliver  to  Harper  &  Holmes^ 
Apa.,  bj  whom  the  freight  will  be  paid,  etc.,  and  oblige  W.  H. 
Harper."  After  being  ehown  a  form  of  bill  of  lading  containing 
an  exemption  from  dangers  of  the  river  and  fire,  he  testified  thai 
all  bills  of  lading  given  by  the  steamer  Franklin,  and  all  other 
boats  of  which  he  had  any  knowledge,  contained  the  same  exemp- 
tion. W.  H.  Harper  testified,  on  the  part  of  the  plaintiffs,  to  giv- 
ing the  order  above  mentioned;  that  he  did  not  want  a  bill  of 
lading,  and  that  nothing  was  said  about  risks  or  exemptions;  and 
he  also  testified  that  while  acting  as  a  shipper  of  cotton  he  had 
taken  bills  of  lading  with  the  aforesaid  exemption  in  them. 
The  defendants  then  introduced  witnesses,  all  of  whom  swore 
that  they  were  shippers  of  cotton;  that  all  bills  of  lading  re- 
ceived by  them,  or  which  they  had  seen,  contained  an  exemp- 
tion fiom.  dangers  of  fire,  and  that  this  usage  had  existed  for  six 
or  seven  years.  Plaintiffs  excepted  to  the  admission  of  this  ev- 
idence, and  also  to  the  charge  of  the  court.  The  jury  found  for 
defendants;  plaintiffia  moved  for  a  new  trial,  which  being  re- 
fused, they  assign  eirors  to  this  court. 

James  Johnson  and  E.  A.  NesbU,  for  the  plaintiffs  in  error. 
WiUiam  Dougherty  ^  for  the  defendants  in  error. 

By  Ck>urt,  Behnino,  J.  In  speaking  of  the  liability  of  a  com- 
mon carrier,  Smith,  in  his  Ck>mpendium  of  Mercantile  Law,  p. 
I689  uses  this  language:  ''At  common  law,  he  stands  in  the 
situation  of  an  insurer  of  the  property  intrusted  to  him,  and  is 
answerable  for  every  loss  or  damage  happening  to  it  while  in 
nis  custody,  no  matter  by  what  cause  occasioned,  unless  it  were 
by  the  act  of  God,  such  as  a  tempest,  or  the  king's  enemies. 
In  other  cases  even  his  entire  faultlessness  does  not  excuse  him. 
Thus,  he  is  liable  for  damage  done  by  accidental  fire,  or  bj 
robbery."  The  doctrine  thus  taught  may  be  admitted  as  true, 
at  least  for  all  the  purposes  cf  the  present  case. 

Can  a  common  carrier  by  contract  limit  his  liability?  That 
he  cannot  do  so  is,  I  think,  an  opinion  that  is  modem,  and  one 
that  is  wholly  confined  to  this  side  of  the  Atlantic.  It  is  an 
opinion  that  in  all  probability  had  not  been  heard  of  in  the 
time  of  Hale  and  BoUe,  or  of  Lord  Mansfield,  or  even  of  Sir 
James  Mansfield.  In  the  case  of  Morse  v.  Slue^  Yent.  236, 
239,  cited  in  Yin.  Abr.,  a  case  that  is  the  foundation  of  this 
doctrine  of  the  unlimited  liability  of  a  common  carrier,  Lord 
Hale,  delivering  the  opinion  of  the  court,  said:  **  That  though 
\sfj  the  admiral  civil  law  the  master  is  not  chazgeaUe  pro  iamnu 
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/audi,  as  pixates.  stonily  etc.,  bat  where  there  is  any  negligence 
in  him  he  is,  yet  this  case  is  not  to  be  measured  by  the  rules  of 
the  admiral  law,  because  the  ship  was  infra  corpus  comitatus. 
And  the  first  reason  of  his  being  liable  is  because  he  takes  a  re- 
ward, and  the  usage  is  to  pay  him  half  wages  before  he  goes  out 
of  the  country;  2.  If  he  would,  he  might  have  had  a  caution 
for  himself,  which  he  omitting,  and  taking  in  the  goods  genex^ 
iJly,  he  shall  answer  for  what  hapx>ens;  8.  To  excuse  the  mas- 
ter, a  difference  must  be  shown  between  him  and  a  common 
horseman  carrier,  or  innholder."  Thus  it  seems  that  one  rea* 
son  why,  in  the  opinion  of  Lord  Hale,  the  master  was  liable 
was,  that  he  had  failed  to  **  haTC  a  caution/'  **  which,  if  he 
would,  he  might  have  had." 

So  in  Kenrig  t.  Eggleston,  Aleyn,  93,  cited  in  1  Yin.  Abr., 
22L,  a  case  in  which  the  carrier  was  robbed  of  money,  "  Bolle, 
C.  J.,  directed  that  he  must  answer  for  the  money;  for  A  need 
not  tell  him  all  the  particulars  in  the  box,  but  it  must  come  on 
the  carrier's  part  to  make  a  special  acceptance."  A  carrier  then 
might,  in  the  opinion  of  the  chief  justice,  as  a  matter  of  course, 
miJce  a  special  acceptance. 

In  OibbonY.  Paynton,  4  Burr.  2298,  a  case  happening  in  VIQO, 
before  the  king's  bench,  when  Lord  Mansfield  was  chief  justice 
therein,  the  facts  are  thus  reported:  "  This  was  an  action 
against  the  Birmingham  stage-coachman  for  one  hundred 
pounds  in  money  sent  from  Birmingham  to  London  by  his 
coach  and  lost.  It  was  hid  in  hay  in  an  old  nail-bag.  The  bag 
and  the  hay  arrived  safe,  but  the  money  was  gone.  The  coach- 
man had  inserted  an  advertisement  in  a  Birmingham  newspaper, 
with  a  nota  bene  "  that  the  coachman  would  not  be  answerable 
for  money  or  jewels,  or  other  valuable  goods,  unless  he  had 
notice  that  it  was  money,  or  jewels,  or  valuable  goods,  that 
was  delivered  to  him  to  be  carried."  He  had  also  distributed 
handbills  of  the  same  import.  It  was  notorious  in  that  coun- 
try that  the  price  of  carrying  money  from  Birmingham  to  Lon- 
don was  threepence  in  the  pound.  The  plaintiff  was  a  dealer 
at  Birmingham;  and  he  had  frequently  sent  goods  from  thence. 
It  was  proved  that  he  had  been  used  for  a  year  and  a  half  to 
read  the  newspaper  in  which  this  advertisement  was  published; 
though  it  could  not  be  proved  that  he  had  ever  actually  read  or 
seen  the  individual  paper  wherein  it  was  inserted.  A  letter 
of  the  plaintiffs  was  also  produced,  whence  it  manifestly  ap- 
peared that  he  knew  the  course  of  this  trade,  and  that  money 
was  not  canied  txom  that  phu)e  to  London  at  the  common  and 
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ordinaiy  price  of  ihe  carriage  of  other  goods;  and  it  likewise 
appeared  from  this  letter  that  he  was  consdoas  that  he  could 
Qot  reooTer  hj  reason  of  this  concealment.  The  jniy  found  a 
verdict  for  the  defendant/' 

This  verdict  was  sustained  by  the  court.  And  in  sustaining 
It,  the  court  of  necessity  had  to  hold  that  the  carrier  had  th« 
right  to  limit  his  liability;  for  in  sustaining  the  verdict,  it  had 
to  hold  that  he  might  lawfully  make  the  advertisement  which  ht 
made,  and  might  lawfully  rely  upon  the  usage  between  the  twG 
cities,  by  which  the  price  of  the  carriage  of  money  was  higher  than 
the  price  of  the  carriage  of  ordinary  goods.  Lord  Mansfield,  it 
seems,  put  his  judgment  chiefly  on  the  ground  that  the  conduct 
of  the  bailor  was  a  fraud  on  the  carrier.  But  how  could  that  con- 
duct be  such  fraud  unless  the  carrier  had  the  right  to  fix  the  terms 
on  which  he  would  be  answerable  for  the  loss  of  articles  ?  ''  Mr. 
Justice  Yates  held  that  a  carrier  may  make  a  special  acceptance; 
and  that  this  was  a  special  acceptance.''  The  other  two  justices 
put  their  opinions  upon  grounds  not  unlike  those  on  which  Lord 
Mansfield  put  his.  Li  this  case  the  carrier's  defense  was  that 
he  undertook  to  carry  the  money  according  to  the  terms  of 
his  advertisement,  and  not  according  to  the  terms  imposed  on 
him  by  the  common  law;  and  that  according  to  the  terms  of 
his  adyertisement  he  was  ''not  to  be  answerable  for  money 
unless  he  had  notice  that  it  was  money; "  and  that  he  had  no 
notice  that  what  was  delivered  to  him  to  be  carried  was  money. 
The  court's  judgment  excused  the  carrier;  therefore,  of  neces- 
sity, the  court  had  to  sanction  this  defense. 

In  Harris  v.  Parkwood^  8  Taunt.  264,  a  case  decided  in  1810, 
in  the  common  pleas,  when  Sir  James  Mansfield  was  chief  jus- 
tice of  that  court,  a  part  of  the  head-note  is:  ''  If  a  carrier  gives 
notice  that  he  will  not  be  accountable  for  goods  above  the  value 
of  twenty  pounds,  unless  entered  and  insurance  paid  over  and 
above  the  price  charged  for  carriage  according  to  their  value,  a 
person  who  enters  silk  exceeding  the  value  of  twenty  pounds, 
and  does  not  pay  the  insurance,  cannot  recover  any  part  of 
value  of  the  goods  if  lost."  In  the  course  of  his  opinion  the 
chief  justice  said:  **  However  we  may  wish  the  law  to  be,  we 
cannot  make  it  different  than  as  we  find  it.  In  looking  into 
the  books  we  find  the  special  acceptance  much  older  than  I  had 
supposed  it  to  be.  And  it  leads  to  great  frauds,  for  on  account 
of  the  number  of  persons  always  attending  about  these  open 
wagon-yards  and  offices,  every  person  standing  around  is  ap- 
prised that  this  or  that  parcel  contains  watches  or  jewelry  to 
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ihe  amount  of  many  handled  pounds;  this  is  a  great  inconyen- 
ience,  but  however  inconyenient  it  is,  it  seems  that  from  the 
days  of  Aleyn  down  to  this  hour  the  cases  haye  again  and  again 
decided  that  the  liability  of  a  carrier  may  be  so  restrained." 

I  might  appeal  to  many  other  dicta  and  decisions  of  English 
judges  and  courts  to  sustain  the  proposition  that  the  opinion 
that  a  carrier  could  not,  by  special  contract,  limit  his  liability, 
was  neyer  in  any  age  entertained  in  England.  But  these  are 
enough.  See,  however,  Nicholaon  y.  WtUan,  6  East,  507;  BUey 
y.  Eame,  5  Bing.  218;  Lowe  y.  Booths  18  Price,  329;  Angell  on 
Carriers,  sec.  54;  Story  on  Bailm.,  sees.  548  et  seq.;  Abbott  on 
Shipping,  215.  Nor  do  I  know  that  this  opinion  has,  after  all, 
been  ever  entertained  in  this  country.  In  New  York  the  courts 
seem  to  admit  that  a  carrier  may,  by  special  contract,  limit  his 
liability;  but  they  appear  to  think  that  the  special  contract 
must  not  be  of  a  particular  kind,  viz.,  must  not  be  of  the  kind 
which  may  be  inferred  from  a  notice  to  the  public  given  by  the 
carrier,  and  seen  by  the  bailor,  to  the  effect  that  the  carrier  will 
not  be  liable,  except  on  certain  conditions:  HoUister  v.  Nowlen, 
19  Wend.  284  [82  Am.  Dec.  455];  S.  C,  Angell  on  Carriers,  app. 
18;  Cole  v.  Ooodwin,  19  Wend.  251  [32  Am.  Dec.  451];  S.  C, 
Angell  on  Carriers,  app.  38;  see,  however,  Oculd  v.  EQl^  2  TTill 
(N.  T.),  628. 

In  my  opinion,  a  carrier  may,  by  special  contract,  limit  his  lia- 
bility. And  this  opinion  I  feel  sure  is  adverse  to  nothing  con- 
tained in  the  judgment  in  IWi  v.  Chapman^  2  Ghi.  849  [46  Am. 
Dec.  398].  I  think,  therefore,  that  the  court  below  committed 
DO  error  in  telling  the  jury  that  a  carrier  might  limit  his  liabil- 
ity. Say,  then,  that  a  carrier  may  limit  his  liability  by  a  special 
contract,  may  the  contract  by  which  he  would  do  this  be  an  im- 
plied one,  or  must  it  be  in  every  case  an  express  one?  In  the 
aforesaid  case  of  QiJbhon  v.  PayrUon,  4  Burr.  2298,  the  contract 
was  an  implied  one.  So  it  was  in  the  other  cases  above  men« 
tioned,  viz. ,  Harria  v.  Parkwood,  8  Taunt.  264;  NwhoUon  v.  WUlan, 
5  East,  507;  IHley  v.  Home,  5  Bing.  218;  and  Lou>e  v.  Booths  13 
Price,  829.  In  these  cases  the  carrier  gave  public  notice  that 
he  would  not  be  liable  for  lost  goods,  except  on  conditions;  and 
this  notice  was  brought  home  to  the  bailor.  Now,  an  agreement 
can  be  made  out  of  such  facts  as  these  only  by  implication. 
There  are  a  great  number  of  English  cases  analogous  to  these. 
None  of  them,  however,  that  I  have  noticed,  is  older  than  CHb- 
bon  V.  Paynton,  supra.  1  refer  to  but  one:  WyUt  t.  Pid^ord,  8 
Mee.  &  W.  442. 
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It  is  true  that  in  some  of  these  cases  the  court  say  thatwhai 
is  to  be  implied  from  the  state  of  facts,  Tiz.,  a  public  notice  of 
terms  by  the  carrier,  knowledge  of  that  notice  brought  home- 
to  the  bailor,  and  disregard  of  the  terms  by  the  bailor,  is  a  fraud 
in  the  bailor  on  the  carrier.  But  in  eyery  case  their  decision  i)» 
that  this  state  of  facts  constitutes  a  good  defense  for  the  carrier, 
and  practically,  it  can  make  no  difference  whether  what  is  im- 
plied from  the  state  of  facts  be  called  a  fraud,  or  called  a  con- 
tract. 

Section  661  in  Story  on  Bailments  is  as  follows:  "  In  respect 
to  special  contracts,  they  may  be  diyided  into  two  classes:  1. 
Such  as  are  express;  2.  Such  as  are  impUed.  The  latter  dasa 
are  the  most  frequent  in  cases  of  the  carriage  of  goods  on 
land.  Special  contracts  sometimes  arise  from  the  particular 
dealing  between  the  parties,  either  generally,  as  in  the  given  case; 
sometimes  from  the  general  course  of  trade  or  business;  and 
sometimes,  and  most  usually,  from  the  public  adviartisementa 
and  notices,  given  by  carriers,  stating  the  limits  of  their  responsi- 
bility." And  see  section  667.  Indeed,  if  it  be  true  that  carriers 
may,  by  contract,  limit  their  liability,  it  would  seem  to  follow 
that  it  must  be  true  that  they  may  do  so  by  an  implied  as  well 
as  by  an  express  contract.  When  the  law  says  that  a  person 
may  make  contracts,  it  thereby  says  that  he  may  make  contracta 
in  some  mode.  In  what  mode,  flien  ?  In  that  mode  in  whidv 
other  persons  make  contracts.  Other  persons  than  carriers  may 
make  contracts  hj  implication  as  well  as  by  expression;  there- 
fore so  may  carriers.  The  conclusion,  then,  to  be  drawn  fron» 
these  premises  would  seem  to  be  that  a  carrier  may  limit  hia 
liability,  no  tonly  by  express  contract,  but  also  by  acts  from 
which  a  contract  will  be  implied;  as,  a  public  notice  known  to 
the  party  for  whom  he  carries. 

It  appears,  however,  that  the  New  York  courts,  and  suob 
other  courts  as  follow  their  lead,  have  recently  held  thai 
although  a  carrier  may  Limit  his  liability  by  such  a  notice  ha 
can  do  so  only  to  a  certain  extent;  that  idthough  he  may  right* 
fuUy  say,  for  example,  **  that  he  will  not  be  responsible  for 
goods  above  the  value  of  a  certain  sum  unless  they  are  entered 
as  such  and  paid  for  accordingly,"  yet  he  cannot  rightfully 
say  that  "  all  baggage  "  will  be  at  the  **  risk  of  the  owner:"  t 
Qreenl.  Ev.,  sec.  216,  and  cases  cited. 

I  cannot  find  any  authority  for  this  distinction.  It  seems  to> 
me  to  be  wholly  arbitrary.  The  English  courts  have,  at  this  timet 
anthoritj  for  the  distinction:  Acts  of  Parliament;  Angell  o» 
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Carriers,  sees.  256,  256;  Abbott  on  Sfaippmg,  260.  Bat  until 
those  acts  of  parliament  the  English  ooorts  knew  nothing  of 
any  such  distinction.  The  New  York  courts  had  no  such  acta. 
It  is  true  that  these  oonrts  saj  that  '  public  policy''  requires 
thaf  some  bounds  should  be  put  to  these  notices.  But  can  pub- 
lic policy  make  a  law  f  And  if  it  could,  is  it  given  to  courts  to 
declare  what  is  or  is  not  public  policy?  Especially  is  it  given 
to  courts  to  declare  that  public  policy  allows  these  notices  to  go 
to  a  certain  line,  and  not  an  inch  beyond. 

I  think,  therefore,  that  a  carrier  may  limit  his  liability, 
not  only  by  an  express  contract,  but  also  by  acts  from  which  a 
contract  is  to  be  implied,  such  as  public  notice,  known  to  the 
person  for  whom  he  carries,  that  he  will  not  be  answerable  foi 
the  loss  of  goods  committed  to  him,  except  on  compliance  with 
certain  terms.  Any  other  acts  or  facts  from  which  such  a  con- 
tract is  to  be  implied  must  stand  on  the  same  footing  with  this 
of  notice.  The  things  from  which  it  is  possible  to  imply  a  con- 
tract may  be  indefinitely  numerous.  One  of  the  most  common 
of  those  things  is  usage.  There  is  a  usage  by  which  the  parties 
liable  on  bills  of  exchange  and  promissory  notes  payable  other- 
wise  than  on  demand  are  entitled  to  days  of  grace.  From  this 
usage  a  contract  is  now  implied,  in  every  instance,  that  such 
parties  shall  have  such  days  of  grace. 

Usage,  then,  may  be  a  thing  from  which  a  contract  may  be 
implied.  And  it  may  be  a  thing  from  which  the  contract  by 
which  a  carrier  limits  his  liability  may  be  implied.  In  the  case 
of  Oibbon  v.  PaynUm,  4  Burr.  2298,  there  was  both  a  carrier's 
notice  and  a  usage.  It  was  shown  that  there  was  a  usage  by 
which  the  price  for  which  money  was  carried  between  Birming- 
ham and  London  was  not  the  common  price  of  other  goods,  and 
the  decision  of  the  count  is  put  as  much  upon  the  usage  as 
upon  the  notice.  And  see  Hyde  v.  Trent  etc.  Nov.  Co.,  6  T.  B. 
889;  Oareide  v.  TreiU  etc.  Nav.  Co.,  4  Id.  581;  Angell  on  Oar- 
xiecrs,  sees.  106, 179,  801,  855. 

In  the  present  case  there  was  evidence  to  show  that  for  some 
five  years  before  the  time  when  the  cotton  was  shipped  there 
had  existed  a  usage  by  which  the  masters  of  steamboats  plying 
on  the  Chattahoochee  gave  bills  of  lading  containing  the  ex- 
emption of  losses  hj  fire,  and  evidence  to  show  that  this  usage 
was  generally  known  in  Columbus,  and  tending  to  show  that  it 
was  known  to  Harper,  who,  as  agent  of  the  owners  of  the  cot- 
ton, shipped  the  cotton.  Doubtless  a  usage  cannot  so  estab- 
itself  in  the  course  of  five  years  as  the  usage  of  days  o^ 
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graoe  is  established;  that  is,  so  establish  itself  as  to  require  the 
presumption  that  all  persons  contract  in  reference  to  it;  but 
still  it  is  possible  that  a  usage  may,  in  the  course  of  as  few  as 
fiye  years,  so  establish  itself  as  to  be  some  cTidenoe  in  favor  of 
that  presumption.  The  usage,  then,  shown  in  the  present  case, 
was  not  sufficiently  established  to  require  the  presumption  that 
the  parties  contracted  in  reference  to  it  Besides,  there  were 
other  facts  in  the  case  which,  as  the  owners  of  the  cotton  insist, 
weakened,  if  they  did  not  neutralize,  the  whole  effect  of  this 
fact  of  usage.  The  owners  of  the  cotton  say,  among  other 
things,  that  the  contract  between  the  parties  was  in  writing, 
and  that  it  was  touched  in  such  terms  as  to  show  that  the  car- 
riers were  not  to  be  exempt  from  liability  for  losses  by  fire. 
Of  which  more  presently. 

The  most  to  be  said  in  favor  of  this  usage  as  a  fact  from 
which  a  contract  was  to  be  implied,  by  which  the  carriers  ex- 
empted themselves  from  liability  to  answer  for  losses  by  fire,  is 
that  it  was  a  fact  furnishing  some  evidence  to  authorize  the  im- 
plication; how  much,  was  a  question  for  the  jury — a  question  to 
be  determined  by  a  comparison  of  the  facts  of  usage  with  all 
the  other  facts  in  the  case.  All  of  which  considered,  I  thinJc 
that  the  following  part  of  the  chaige  of  the  court  would  have 
been  so  near  right  that  it  could  not  have,  misled,  if  the  word 
**  may  "  had  been  in  the  place  of  the  word  **  will,"  viz. :  ''  If  the 
proof  shows  that  it  was  the  custom  of  the  boat-owners  on  the 
Ohattahoochee  river  to  give  bills  of  lading  exempting  them 
from  the  damages  of  fire,  that  this  custom  was  certain,  well- 
established,  and  known  to  Colonel  Harper,  and  that  he  directed 
Orichton  to  make  out  a  bill  of  lading  and  deliver  the  same  to 
Harper  &  Holmes  upon  the  arrival  of  the  boat,  and  that  such 
a  bill  of  lading  was  made  out,  then  you  will  [may]  infer  an 
agreement  of  exemption  from  the  damages  of  fire." 

True,  there  might,  with  propriety,  have  been  some  explana- 
tion as  to  what  it  is  that  makes  a  usage  "  certain,"  "  well-estab- 
lished," and  also  an  addition,  that  if  the  other  facts  in  the  case, 
including  the  receipt  and  the  order,  were  such  as  to  satisfy  the 
jury,  that  the  parties  did  not  contract  in  reference  to  the  usage, 
then,  that  the  carriers  were  liable  notwithstanding  the  usage. 
However,  the  owners  of  the  cotton  say  that  the  contract  between 
them  and  the  carriers  was  in  writing,  and  therefore  that  neither 
the  evidence  about  usage,  nor  any  of  the  other  parol  evidence  as 
to  what  was  the  contract,  was  admissible.  Are  they  right  in 
this?    The  only  writings  in  the  case  were  the  writings  signed 
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by  Colonel  Harper,  and  that  signed  by  Charles  Crichton,  the 
clerk  of  the  boat.    These  were  as  follows: 

««  Columbus,  Deoamber 28, 1868. 
**  Captain  Beny  will  please  call  at  Mrs.  Boykin's  landing  and 
take  one  hundred  bales,  with  or  without  mark,  and  deliyer  to 
Harper  &,  Holmes,  Apa.,  by  whom  the  freight  will  be  paid,  and 
oblige.  W.  H.  Habpse.^' 

''  Steamer  Franklin  reoeiyed  at  Mrs.  Boykin's  landing  one 
hundred  and  thirty-four  bales  cotton.  Order  from  W.  H.  Har- 
per, Columbus,  Bays  one  hundred  bales,  but  we  concluded,  as 
you  had  one  hundred  and  thirty-four  bales  on  the  bank,  that  you 
wanted  it  all  to  go.  The  above  is  consigned  to  Messrs.  Harper 
A  Holmes,  Apa.  Chabubs  Cbiobton,  Clerk. 

''  Steamer  Franklin,  December  26, 1858." 

Was  it  the  necessary  import  of  these  writings  that  the  boat 
was  to  carry  the  cotton  without  exemption  from  the  carrier's  lia- 
bility for  losses  by  fire?  If  it  was,  parol  eridence  to  show  that 
the  boat  was  to  carry  the  cotton  exempt  from  that  liabiliiy  for 
such  losses  would  not  be  admissible;  for  in  that  case,  to  vary 
or  contradict  the  writings  could  be  its  only  effect.  If  it  was  not» 
such  parol  evidence  would  be  admisiEdUe;  for  to  vary  in  that 
case,  or  contradict  the  writings,  might  not  be  its  effect.  Th^ 
evidence  might  consist  with  them.  Now,  it  was  not  the  neces- 
sary import  of  the  writings  that  the  boat  was  to  carry  the  cot* 
ton  exempt  from  the  carrier's  liability  for  losses  by  fire;  for  it 
was  not  their  necessary  import  that  the  boat  was  to  carry  th» 
cotton  at  all.  Nothing  is  said  in  them  expressly  or  by  neces- 
sary implication  about  carrying  the  cotton  from  one  point  to 
another,  and  therefore  nothing  about  the  terms  of  carrying  it. 
Such  parol  evidence,  therefore,  was  admissible.  Still,  as  an  un- 
dertaking on  the  part  of  the  boat  to  cany  the  cotton  subject  to 
the  carrier's  liability  for  losses  by  fire  was  the  rational  import  of 
the  writings,  a  jury  would  be  authorised  and  required  to  look 
with  suspicion  on  parol  evidence  going  to  show  that  such  was 
not  their  import,  but  that  their  import  was  the  opposite,  would 
be  justified  in  yielding  to  such  evidence  only  when  it  was  of  the 
most  satisfactory  nature:  See  Greenl.  Ev.,  sees.  277,  286,  288, 
S96«  But  even  if  these  writings  had  been  the  precise  equivalent 
of  an  ordinary  bill  of  lading,  it  is  far  from  dear  that  parol  evi- 
dence would  not  have  been  admissible  to  vary  them:  See  for- 
ward, Boies  V.  Ibdd,  1  Moo.  A  B.  106;  Beridey  v.  WaOing,  7  Ad. 
*  EL  29;  Eaward  v.  Ikicker,  1  Bam.  &  Adol.  712;  Angall  oa 
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Oamars,  seo.  231.  I  think,  therefore,  that  it  was  the  right  of 
the  parties  on  the  one  side  to  introduce  parol  or  other  evidence 
to  show  that  these  writings,  whether  taken  jointly  or  separately, 
did  not  contain  an  undertaking  to  cany  and  deliver,  did  not 
amount  to  a  contract  of  carriage,  and  the  right  of  the  parties 
on  the  other  side  to  introduce  parol  or  other  evidence  to  show 
that  the  writings  did. 

Was  the  parol  evidence  that  was  admitted  such  as  was  admis- 
sible for  this  purpose  ?  I  think  it  was.  It  was  all  pertinent. 
In  order  to  determine  whether  the  parties  intended  that  the  con- 
tract of  carriage  was  to  be  what  was  contained  in  these  writings, 
one  or  both,  or  was  to  be  something  into  which  an  exception  of 
losses  by  fire  would  enter,  it  was  necessary  to  know  the  mind  of 
each  party.  It  was  therefore  necessaiy  to  know  the  mind  of  the 
carriers,  or  of  their  agent,  the  master.  For  the  purpose  of  show- 
ing this,  if  for  nothing  else,  the  evidence  of  Grichton  objected 
to  was  admissible.  It  is  true  that  what  was  the  mind  of  the 
carrier  would  be  of  no  effect,  unless  knowledge  of  it,  somehow, 
got  to  the  owners  of  the  cotton.  The  burden  was  on  them  to  show 
that  what  their  understanding  of  what  the  contract  was  did  get 
to  the  owners  of  the  cotton.  I  think,  therefore,  that  the  court 
below  was  right  in  admitting  Crichton's  evidence  that  was  ob- 
jected to,  and  all  the  evidence  in  relation  to  usage. 

But  I  think,  too,  that  the  court  went  too  far  in  charging  the 
jury  as  follows:  **  That  if  the  proof  showed  that  Harper  gave 
the  instructions  to  Grichton  to  leave  the  memorandum  to  show 
the  number  of  bales  taken,  that  then  that  paper  is  a  mere  memo- 
randum, and  is  not  a  bill  of  lading— contains  no  contract,  and 
is  no  evidence  of  a  contract,  and  proves  nothing."  To  have  told 
the  jury  that  if  Harper  did  this  it  might  authorize  them  to  pre- 
sume that  the  parties  did  not  intend  the  ''  paper''  to  contain  the 
contract  would,  I  think,  have  been  going  far  enough.  And  even 
this,  if  it  had  been  given  to  the  jury,  ought  to  have  been  accom- 
panied with  the  caution  to  look  to  all  the  evidence,  and  see 
whether  there  was  anything  in  it  to  prevent  the  presumption 
from  arising,  or  to  rebut  it  if  it  had  arisen. 

The  last  point  which  the  owners  of  the  cotton  make  is  this :  they 
say  that,  admitting  that  the  contract  was  that  the  carriers  were 
not  to  be  liable  for  losses  by  fire,  and  that  such  a  contract  is 
valid,  yet  that  the  carriers  did  not  receive  the  cotton  under  the 
contract.  The  argument  by  which  they  come  to  this  conclusion 
may  be  thus  stated:  the  contract,  if  made,  was  that  the  carriers 
were  to  take  one  hundred  bales  of  cotton  or  less,  and  were  not 
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to  take  more  than  one  hundred  bales;  the  oazrierB  took  more 
ihan  one  hundred  bales,  therefore  ihey  Tiolated  the  contract; 
but  if  thej  violated  the  contract,  they  could  deriye  no  right  from 
the  contract,  and  therefore  they  could  deriye  no  right  to  cany 
the  cotton,  or  any  part  of  it,  fiom  the  contract. 

This,  I  think,  is  a  good  azgnment,  if  it  states  the  contract  cor- 
rectly. If  the  contract  was  that  the  casiers  were  to  take  one 
hundred  bales  or  less,  and  were  not  to  take  more  than  one 
hundred  bales,  then  it  is  plain  to  me  that  the  legal  effect  of  the 
contract  was  that  if  the  carriers  took  more  than  one  hundred 
they  thereby  forfeit  their  right  to  take  one  hundred,  or  any  less 
number.  U  this  was  the  contract,  it  was,  I  think,  the  same  in 
effect  as  it  would  have  been  if  it  had  been  in  this  form:  **  The 
carriers  are  to  take  one  hundred  bales  or  less,  but  if  tiiey  take 
more,  they  do  so  on  pain  of  losing  their  right  to  take  any  of  the 
bales." 

The  court  below  should,  therefore,  as  I  think,  have  told  the 
jury  that  if  the  contract  was  that  the  carriers  were  to  take  one 
hundred  bales  of  cotton  or  less,  and  were  not  to  take  more  than 
one  hundred,  then  if  the  carriers  took  more  than  one  hundred 
they  violated  the  contract,  and  therefore  derived  no  right  under 
the  contract  to  carry  any  part  of  the  cotton,  and  consequently, 
that  they  could  not  set  up  the  contract  as  a  defense  to  the  suit 

But  the  carriers  meet  this  argument  with  a  counter-argument, 
one  which  may  be  thus  stated:  ''  The  contract  was  that  the  car- 
riers were  to  take  one  hundred  bales  of  cotton  or  less,  in  any 
event,  and  therefore  if  they  took  more  the  taking  of  the  excess 
was  no  forfeiture  of  their  right  to  take  one  hundred  or  less,  but 
was  an  independent  matter."  This  argument  is,  I  think,  a  good 
answer  to  the  other,  if  it  be  true  that  the  contract  was  as  it 
states  to  have  been;  and  so  I  think  the  court  should  have  told 
the  jury. 

The  question  whether  the  contract  was  as  claimed  by  the  one 
side,  or  as  claimed  by  the  other,  was  a  question  for  the  jury. 
Supposing  that  the  jury  had  been  charged  on  this  point  so  as  to 
meet  these  views,  and  that  they  had  found  that  the  contract  was 
as  it  was  claimed  to  be  by  the  plaintiff,  would  the  jury  have  been 
authorized  (the  form  of  the  action  considered)  to  return  a  ver^ 
diet  for  the  plaintiff  for  the  value  of  the  cotton  f  I  think  they 
would.  It  is  true  that  in  the  case  supposed  the  carriers  would 
not  be  acting  under  any  contract  with  the  owners  of  the  cotton, 
and  therefore  the  liability  of  the  carriers  would  not  be  a  liafail- 
iiy  to  be  jeached  by  an  action  in  form  ex  contractu  (the  form  of 
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this  action),  but  would  be  a  liability  to  be  xeaohed  by  action 
in  form  ex  delicto;  yet  as  the  difference  between  that  which  would 
be  the  proper  action,  ex  delicto,  for  the  case,  and  the  present 
action,  must  be  a  difference  of  mere  form,  the  present  action 
may,  I  think,  be  conyerted  into  that  at  any  time  under  the 
amendment  act  of  1854.  The  judiciaiy  act  of  1799  looks  en- 
tirely to  substance  idi  pleading,  and  not  at  all  to  form.  The 
common  law  itself  permits  parties,  in  a  considerable  number  of 
cases,  to  waive  a  trespass  and  sue  in  implied  astsumpsii.  Why 
might  not  the  shippers,  in  the  case  supposed,  waiye  the  last 
and  sue  in  assumpsit  on  the  common-law  liability  of  the  carrier  t 

It  follows,  of  course,  that  I  think  that  the  form  of  the  action 
was  no  obstacle  to  a  recoyexy  being  had  by  the  plaintiff  in 
spect  to  all  of  the  bales  of  cotton  oyer  one  hundred. 

Judgment  reversed. 

LuicpKZN,  J.,  concurred. 

McDonald,  J.,  delivered  a  dissenting  opinion. 
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573;  that  he  may  limit  his  liability  by  express  contract,  see  Donr  t.  Nem 
Jersey  Steam  NamgaUon  Co.,  Id.  125,  note  129,  collecting  oases. 

USAOB  TO  COMTBOL  OB  VaBY  GoMMON  CaBBIEB'S  LIABILITY:  SoS  OSflSS  IB 

notes  to  Cro9byY.IUch,ZlAm.  Dec  751;  F.4tM.  Bankr.  Ckamplaki  T.  Co., 
42  Id.  498;  Chvenwr  v.  WUhere,  50  Id.  99. 

Pabol  Evidxncb  is  Admibsiblb  to  EzpLAiir  Wbittbn  GoHTBAOr:  Bald-^ 
win  T.  Carter,  42  Am.  Dec.  735;  Ingkbrighl  ▼.  Hammxmi,  53  Id.  430,  and 
citations  in  notes  to  these  cases;  bnt  it  is  not  admissible  to  anirol  or  vary 
it:  /no»i»  V.  Ivere,  63  Id.  420;  Boekmore  v.  Davenport,  65  Id.  132;  Suaitmm 
▼.  McLentMB,  Id.  780,  and  notes  to  these  eases. 

RifOBMED  Plbadiko  undeb  Godb  has  Aboushbd  DiSTUioriON  between 
actions  ex  coniraetu  and  es  deUcto,  but  the  principles  of  law  goreming  these 
actions  remain  onchanged:  Lvberi  t.  ChamvUettm,  68  Am.  Dec.  416,  note  4191 

The  fbincipal  case  is  cited,  together  with  a  large  number  of  others,  in 
Eameat  v.  Sxprtts  Co.,  1  Woods,  577,  to  the  point  that  the  owner  of  goods, 
by  entering  into  a  spedal  contract  with  the  carrier,  agrees  that  he,  in  respect 
to  the  particular  transaction,  is  to  be  regarded  merely  asa  priyats  peraon  who 
incurs  no  responsibility  beyond  that  of  an  Ofdinary  bailee,  and  is  answsnibla 
only  for  miMxmduct  or  negligence. 
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PiNOEABD    V.   PiNGKABD. 

pa  OioBoiA,  n.] 

ArruoATtoit  vob  Aumont  Pbkdiko  Divorcb  Suit  OAjnror  n  Diaatip 

BT  Showiho  Pbovision  to  have  been  made  by  the  hnaband  for  th«  wile's 

rapporti. 
AuMOJiT  PXHPuro  DnroBcx  Sun  »  Ukoo&mlt  Allowxd,  it  aeenie,  «zoepl 

where  the  wife  he*  a  taffident  separate  estate. 
Pbiob  Adtangib  bt  Husband  should  bb  Cbkdited  aoaibst  Pabt  Ali* 

MOinr  in  decreeing  alimony  to  a  wife  pending  a  divorce  sait. 

LiBKL  for  diyoroe,  and  an  application  for  aihnanj pmidenie  lUe^ 
and  oounsel  fees.  Alimony  having  been  refused  on  gionndi 
appearing  from  the  opinion,  the  plaintiff  excepted, 

Trippe^  for  the  plaintiff  in  error. 
Oibmm^  lot  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  This  was  a  libel  for  divorce,  brought 
by  the  wife  against  the  husband.  Application  was  made  by  the 
wife  for  temporary  alimony  and  lawyer's  fees.  The  court  allowed 
the  last,  but  refused  the  first,  upon  the  ground  that  the  husband 
had  made  provision  for  the  support  of  the  wife.  We  do  not 
consider  this  a  good  reply  in  bar  of  the  application. 

Where  the  wife  has  a  separate  estate  su£Bcient  to  maintain, 
herself,  alimony  will  not  be  allowed.  In  all  other  cases  the  uni- 
form  practice  has  been  for  the  court  to  direct  a  suitable  sum  to 
be  paid  quarterly,  semi-annually,  or  yearly;  and  the  fund  to  be 
placed  in  the  hands  of  the  wife,  uncontrolled  by  the  husband; 
and  in  the  opinion  of  this  court,  it  would  be  unwise  to  depart 
from  this  well-settled  practice.  Alienated  in  feeling  as  the  par- 
ties always  are,  it  would  lead  to  endless  altercation  and  confu- 
sion to  adopt  the  course  here  proposed.  And  the  record  before 
us  illustrates  most  strikingly  the  truth  of  this  opinion.  There 
is  a  suit  now  pending  at  the  instance  of  Mr.  Sanford  against  the 
husband  for  a  bill  of  goods  furnished  the  wife,  which  the  mer- 
chant considered  necessary,  but  which  the  husband  refuses  to 
pay.  Look  at  the  letter  written  by  the  husband  to  Mrs.  Mary 
A.  Bean,  the  lady  with  whom  the  wife  was  boarding:  "I  now 
hope  for  the  future  never  to  have  any  communication  with  any 
person  she  [his  wife]  can  enlist  in  her  infamous  cause,  or  give 
her  shelter  or  protection."  Should  the  maintenance  of  the  wife 
be  intrusted  to  the  judgment  of  a  husband  thus  exasperated 
against  her,  with  or  without  cause  ? 

To  avoid  all  this  bitterness  and  bickeriiig,  not  only  adding  to 
the  wretchedness  of  the  parties  themselves,  but  embroiling  tba 

Ak.  Dbo.  Vol.  LXVni-A 
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whole  oomxnimiiyy  and  enlisting  them  in  the  unhappy  oontaxH 
Tersjy  is  it  not  best  for  both  parties,  even  the  husband  himself , 
that  the  court  should  fix  the  amount  and  let  it  be  paid  oyer  di- 
rectly to  the  irife,  to  be  disposed  of  as  she  may  see  fit,  and  thus 
put  an  end  to  this  superadded  source  of  vexation  and  strife  ?  If 
the  wife  waste  or  misapply  the  allowance  thus  appropriated,  it 
will  be  her  misfortune. 

In  this  case,  in  adjusting  the  alimony,  the  court  should  look 
to  what  has  been  heretofore  advanced  by  the  husband,  which 
should  be  allowed — as  a  credit  against  any  past  alimony  which 
inay  be  decreed. 

Judgment  revsraed.  

AuifOKT  FUTDXHTi  Lm,  and  the  prindples  upon  wliloh  tiM 
aUoired,  an  diMiund  ftt  Ungth  in  the  note  to  JfeCMa  t.  JMMsb  60 
Dm).  666;  Ma  also  JMA  y.  Frith,  63  Id.  280. 


Teal  t;.  Sxathl 

pa  OaoaaiA,  TS.] 
IlBIOirLABIXIlS  BDOBB  ASBJaaVMEST  SHOXTLD  BB  SnaUXJLT  FXJBADKD  in 

a  criminal  oaao  to  be  avaflaUe. 
HosiaN  nr  Abbxst  or  JunomHT  voa  ICattibs  kot  Avraonve  Bmal 

Mbbixs  or  OrmfBS  charged  in  an  indictment  ahoold  be  OTorraled. 
OmmaQ  to  Csabob  as  to  Ibvoluktabt  Maiibla.uobtbb  whkbb  Bvi* 

DBBOB  dobs  not  Wabbabt  BQch  charge,  upon  an  indictment  for  murder, 

and  atoting  to  the  jury  that  the  killing  was  either  mnrder,  yolontaiy 

manalaoghter,  or  justifiable  homicide,  do  not  oonitltato  error. 
fkiBS  or  CowABD  DO  BOT  JusTiFr  HoMiGiDB,  nnder  the  Geocgia  code,  but 

to  have  that  effsot  the  f ean  of  the  slayer  must  have  been  those  of  a 

leasonably  oonxageons  and  self-possessed  man. 

KiWLT  DxaOOYEBBD  EviDENOB  THAT  DbCBASBD  StBUCK  AT  PBISOVBB  SoMB 

MnruTBS  bbiobb  Killuxq  is  not  gronnd  for  anewtrial  afteraoonyietiott 
of  mnrder,  where  it  appears  that  at  the  moment  of  the  killing  the  do- 
oeased  was  not  attempting  or  offiaring  any  violenoe. 
Kbwlt  Diboovbbsd  Btidbkob  Which  oould  kot  Ghabob  ob  Moddt 
Ybbdiot  is  not  a  gronnd  for  a  new  trial. 


Ibdioimxht  for  the  murder  of  one  Northcutt.  !Ehe  indictment 
was  founded  on  a  epecial  presentment.  The  eridence^  so  far  as 
material  to  the  questions  decided  by  the  supreme  court,  was, 
that  shortly  before  the  killing  the  defendant  made  certain 
threats  against  the  deceased  and  his  &mily;  that  on  the  day  of 
the  homicide  the  defendant  came  to  the  house  of  the  deceased  with 
a  gun  belonging  to  the  deceased;  that  he  stopped  at  the  gata 
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«nd  called  angrily  to  the  deceased  to  come  out,  that  he  wanted 
to  talk  to  him;  that  the  deceased  told  him  to  go  away;  that 
afterwards  the  deceased  went  out  towards  where  the  prisoner 
was,  when  they  had  some  words,  and  the  prisoner  called  the  de- 
ceased a  liar;  that  the  latter  then  went  back  into  the  house  and 
took  down  a  shot-gun,  and  went  out  to  where  the  prisoner  was 
standing,  and  rapping  with  the  gun  on  the  fence,  told  the  prisoner 
to  go  away;  that  the  prisoner  refoaed,  and  told  the  deceased 
to  come  outside  the  gate;  that  the  deceased  went  outside  and 
turned  around  and  fastened  the  gate,  and  then  took  a  few  steps 
towards  the  prisoner,  who  walked  off  rapidly  some  distance* 
turned  around  and  said,  *^  Damn  you,  lam  a  great  mind  to  shoot 
you,"  or  **  to  blow  a  bcdl  through  you,  anyhow/'  and  immedi- 
ately shot  the  deceased;  that  when  the  deceased  was  shot  he 
was  making  no  demonstrations  of  Tiolence,  and  did  not  attempt 
to  shoot  the  prisioner  until  after  he  was  shot;  that  the  wife  and 
children  of  the  deceased  were  present  and  saw  the  shooting; 
that  the  deceased's  wife  went  for  assistance,  and  orertook  the 
prisoner  and  told  him  that  he  had  killed  her  husband,  and  he 
replied  that  he ''expected"  he  had;  that  the  prisoner  afterwards 
told  others  that  he  had  shot  the  deceased  and  *'  expected  he  had 
killed  him."  Verdict  of  guilty.  Motion  for  a  new  trial,  because 
the  yerdict  was  against  law  and  contrary  to  the  eyidence  and 
the  weight  thereof;  because  the  special  presentment*  was  not 
entered  in  the  minutes,*  or  introduced  or  read  on  the  trial,  but 
was  nerertheless  permitted  to  go  before  the  jury;  because  the 
court  did  not  charge  as  to  the  different  grades  of  manslaughter; 
because  the  court  refused  to  charge,  as  requested,  that  it  was 
incumbent  on  the  state  to  proTe  the  presentment,  and  that  it  was 
according  to  the  constitution  and  the  laws,  and  that  it  was  neces- 
sary to  produce  it  in  evidence;  because  the  court  refused  to 
charge,  as  requested,  that  if  the  prisoner,  though  in  no  great 
danger  of  serious  bodily  harm,  through  fear  or  cowardice  Ulled 
the  deceased,  under  the  impression  that  he  was  about  to  suffer 
serious  bodily  injury  from  him,  it  was  a  killing  in  self-defense; 
because  there  was  Yariance  in  the  name  of  one  of  the  grand 
jurors  in  the  indictment  and  presentment,  and  that  the  prisoner 
was  depriYed  of  an  opportunity  to  except  to  it  by  the  presentment 
not  having  been  tendered  to  his  counsel;  because  of  certain 
newly  discovered  evidence  stated  in  the  opinion,  and  because  the 
name  of  one  of  the  trial  jurors  as  sworn  difliared  from  the  name 
as  appended  to  the  verdict  Motion  overruled,  and  the  defend- 
ant excepted. 
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lAgo/n  and  Wrighi^  for  the  plaintiff  in  error. 
FUHder^  sMcUor^general,  for  the  defendant  in  error. 

By  Ck)nrt9  LuxPEm,  J.  We  ahall  not  undertake  to  notice  each 
specification  in  the  motion  for  a  new  trial,  bat  group  them  to- 
gether for  the  sake  of  breirity. 

And  to  all  the  errors  complained  of,  as  it  respects  the  spe- 
cial presentment  and  the  misnomer  of  the  grand  and  t»Terse 
jurors,  we  make  this  general  reply:  that  those  irregularitiee 
which  occurred  before  the  arraignment  should  have  been  spe- 
cially pleaded;  and  secondly,  that  no  motion  in  arrest  of  judg- 
ment shall  be  sustained  for  any  matter  not  affecting  the  real 
merits  of  the  offense  charged  in  the  indictment:  Cobb's  Dig.  833. 
Under  this  proTision  of  the  code,  we  held  that  the  failure  to 
read  the  indictment  to  the  juiy  was  not  good  in  airest  of  judg- 
ment: Wright  y.  State,  18  Oa.  388. 

Error  is  assigned  because  the  court  did  not  chaige  the  jury 
as  to  inyoluntary  manslaughter.  Is  there  a  particle  of  proof  to 
authorize  such  a  charge?  In  Davis  ▼.  State,  10  Gft.  101,  citing 
the  previous  case  of  Holder  y.  State,  6  Id.  441,  this  court  did 
say  that,  "in  yiew  of  the  facts  disclosed  by  the  record,"  the 
court  below  ought  to  have  given  to  the  jury  the  definition  of 
murder,  yoluntaiy  manslaughter,  and  the  two  grades  of  invol- 
untary manslaughter,  and  also  the  definition  of  justifiable  hom- 
icide; and  left  it  to  them  to  find  under  which  definition  it  fell, 
and  not  to  have  instructed  the  jury  that  they  must  find  the  de- 
fendant guilty  of  murder,  voluntary  manslaughter,  or  not  guilty. 

Could  we  say  the  same  thing  here,  in  view  of  the  facts  dis- 
closed in  this  record  ?  Have  counsel  in  all  their  commendable 
seal  pointed  out  a  scintilla  of  evidence  which  would  reduce  this 
killing  to  involuntary  manslaughter?  Did  the  prisoner  in  any 
of  his  confessions  intimate  any  circumstance  which  should  jus- 
tify such  a  supposition  ?  Did  he  say  to  the  widowed  wife,  who, 
when  she  overtook  him  on  the  road,  told  him  that  he  had  killed 
her  husband,  that  the  shot  was  accidental,  or  that  he  did  not 
intend  to  take  his  life,  but  to  cripple  him?  Nothing  of  the  kind. 

It  was,  then,  as  the  court  stated,  either  murdw,  or  voluntary 
manslaughter,  or  justifiable  homicide;  and  so  the  jury  were 
obliged  to  find.  And  such  was  the  ruling  of  this  court  in  Bcyd 
V.  State,  17  Ga.  194. 

Counsel  insist  that  inasmuch  as  any  grade  of  homicide  may 
be  found  under  any  indictment  for  murder,  it  is  the  duty  of 
the  court  to  charge  on  each,  as  each  is  necessarily  put  in  issue 
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by  ihe  pleadings.  We  demur  to  tluB  proposition;  and  on  the 
eontrarjy  hold  that  the  charge  should  apply  to  the  case  made  by 
the  pleadings  and  the  proof.  And  that  in  just  such  a  case  as  this, 
to  charge  the  jury  as  to  the  crime  of  inyoluntaiy  manslaughter 
would  have  been  as  inapplicable  to  the  case  as  to  haye  instructed 
them  as  to  the  law  of  arson  or  robbery. 

Was  the  court  right  in  refusing  to  giye  the  written  charge 
requested  by  defendant's  counsel?  The  request  was  that  the 
fears  of  a  coward  would  justify  homicide.  The  penal  code  says 
the  fears  of  a  reasonable  man — reasonably  courageous,  reason- 
ably self-possessed. 

Was  the  yerdict  of  guilty  not  only  contrary  to  the  eyidence, 
but  strongly  and  decidedly  so?  We  think  it  was  in  accord- 
ance with  the  testimony  and  the  weight  thereof.  What  other 
yerdict  could  the  jury  haye  found  upon  the  facts  ?  There  was 
no  necessity  for  the  killing.  Teal  himself  did  not  pretend  to 
Mrs.  Northcutt,  Dr.  Gloyer,  and  others,  that  there  was — that 
he  shot  in  self-defense;  that  he  took  the  life  of  Northcutt  to  saye 
his  own.  The  proof  shows  that  theyery  opposite  of  all  this  was 
true;  that  reyenge  had  taken  possession  of  the  heart  of  this 
misguided  man;  and  that  to  gratify  it,  he  wantonly  and  wickedly 
murdered  his  neighbor  in  the  presence  of  his  family. 

Ought  a  new  trial  to  haye  been  granted  on  account  of  the 
newly  disooyered  eyidence  ?  Dr.  Gloyer  would  swear  that  the  de- 
ceased told  him  that  he  struck  at  Teal  with  his  gun  across  the 
fence.  But  this  was  some  time  before  the  consummation  of  the 
tragedy.  Northcutt  had  not  then  gone  outside  of  his  inclosure. 
The  accused  had  walked  off  some  thirty  or  forty  steps;  and 
turning,  said, "  Damn  you,  I  am  a  great  mind  to  shoot  you,  any- 
how, or  blow  a  ball  through  you."  And  the  act  accompanied 
the  threat.  Let  it  be  remembered,  too,  that  Dr.  Gloyer  states 
that  Northcutt  said  to  him  at  the  same  time  that  at  the  time  he 
was  shot  he  was  offering  no  yiolence  to  Teal;  neither  had  he 
attempted  any,  except  that  of  striking  at  him  across  the  fence,  as 
already  noticed. 

We  do  not  see  that  this  proof  could  by  any  possibility  change 
or  modify  the  yerdict  of  the  jury;  it  ought  not. 

Upon  any  yiew  of  the  case,  we  are  constrained  to  a£Srm  the 
judgment  of  the  circuit  court  oyerruling  the  motion  for  a  new  trial. 

We  sincerely  piiy  this  wretched  man.  But  the  law  must  be 
yindicated.  Human  life,  the  moat  sacred  of  Ood'a  gifts*  must 
be  protected. 

Judgment  affirmed. 
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That  JuDoxsirr  wtll  not  bb  Asbestsd  fok  Mere  Fokmal  Ebuobs  m  • 
criminal  ease  is  a  point  to  which  the  principal  case  is  cited  in  Or«m$  t.  Staie, 
69  Qa.  860;  see  also  iStateT.  Iforey,  60  Am.  Dec.  439;<Statev.  Geon^49Id.  8II9L 

FaILUM  to  ChABOI  as  to  IiryOLUKTABT  MAHBLAnOEmEB  ON  iNHioriuiiT 

wtm  MuHDBR  not  error,  when:  See  MeWhk^B  Ctue^  FtrgutoiC*  due,  46  Am. 
Dec  106.  A  chax^ge  that  the  aoonsed  is  goiltyof  murder,  or  not  guilty  at  all» 
where  there  is  no  evidence  to  mitigate  the  offonae^  if  committed  by  tbe  de- 
fendant, is  not  error:  Btaie  ▼.  Jtaslb,  66  Id.  420.  See,  generally,  as  to  when 
the  defendant,  in  a  mnrder  case,  is  entitled  to  an  instmotion  as  to  the  diilBr- 
ent  degrees  of  homicide.  Keener  ▼.  8kU€f  63  Id.  260. 

UoMioiDa  JusnvzABLB  ON  Qbound  ot  Siur-DBixN8%  when  and  wfaeo  nofer 
See  Shorter  Y^Peopie^  61  Am.  Dec  286;  Harrison  ▼.  Suae,  60  Id.  460;  Camp- 

beU Y.  People, ei  Id.  ^i  Kole9r.8tate,e2ld.7lh  Stater.Ingoid,9!Id.2BK 
and  cases  cited  in  the  notes  thereto. 

KiWLT  DmxmaasD  Btzdinob  WmaH  woxtld  Pbobablt  hot  Okavos  Bb- 
lULTis  no  groond  for  a  new  trial:  SkOe  v.  ffonubp,  41  Am.  Dec  906|  /Mt» 
/ToOeidbMip^  66  Id.  66S. 
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p9  GaoBttiA.  lOT.] 

TroM  Vans  in  Aoiiinxbibatob  unbsr  Gbant  Issuxd  to  LrancAXi 

HI8  DiATH  for  a  lot  of  state  land  previoosly  drawn,  nnder  the  Qeofgia 
statnte  of  1818,  and  the  administrator  may  maintain  ejeetment. 

LAPn  OT  Tub  will  Bab  Suit  bt  Adminibebatob  in  Eqottt  wfa< 
it  oaght  to  be  deemed  a  bar. 


EraonoBHT  by  the  plaintiff  bb  admimstzator  for  certain  land. 
The  land  was  drawn  by  the  intestate  in  his  life-time,  bat  the 
grant  was  issued  in  his  name  by  the  state  three  yean  after  his 
death,  whioh  took  place  in  1840.  Letters  of  administrator  issued 
after  the  grant.  The  court  held  that  the  plaintiff  could  main- 
tain the  action,  and  the  defendant  excepted  and  brought  enor* 

Underwood,  for  the  plaintiff  in  error. 

WHHiam  Martin,  represented  by  B.  T,  Martin^  for  the  defendant 
in  error. 

By  Court,  Benhdto,  J.  Was  the  chazge  right  f  Wethinkthat 
it  was.  In  1813  the  legislature  passed  an  act  containing  a  sec- 
tion in  these  words:  **  That  all  grants  which  have  or  may  be 
issued  by  the  goTemor  of  this  state  to  persons  who  haTe  been 
or  may  be  dead  before  the  issuing  or  signing  of  the  same  shall 
be  deemed,  held,  and  considered  as  Talid  and  legal  in  law  as  if 
the  said  grantee  or  grantees  had  been  alive  at  the  time  of  the 
issuing  and  signing  of  said  grant  or  giants,  and  as  such  sub- 
mitted to  the  jury;  any  law,  usage,  or  custom  to  the  contnuy 
notwithstanding." 
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These  woids  apply  not  more  to  grants  that  had  been  issued 
before  the  passage  of  the  act  than  to  the  grants  that  might  bo 
issned  after  the  passage  of  the  act. 

Thej  therefore  made  the  grant,  in  the  present  ease,  as  valid 
and  legal  as  it  would  have  been  if  the  grantee  had  still  been 
alive  at  the  time  when  it  was  issned. 

And  the  grant  being  valid,  it  must  have  had  theelFeot  to  oon- 
'^ej  the  land  to  which  it  referred  to  the  heirs  of  the  grantee; 
for  as  there  was  no  administrator  or  executor  of  the  estate  of 
the  grantee,  there  were  no  persons  beddea  the  heirs  to  whom 
the  land  could  be  conveyed.  The  effect  of  the  grant,  then, 
was  to  vest  those  heirs  wiUi  the  title  to  the  land,  and  thus  to 
(lace  the  land  alongside  of  that  properly  to  which  the  grantee 
had  a  complete  title  at  the  time  of  his  death,  and  to  make  the 
land  assume  the  precise  state  of  that  properly. 

Now,  the  effect  of  the  grant  of  letters  of  administration  on 
the  estate  of  the  grantee  was  to  vest  the  legal  title  to  that  prop* 
erty  in  the  administrator.  This  must  be  indisputable.  But  if 
the  effect  was  to  vest  the  legal  title  to  that  properly  in  such  ad- 
ministrator, it  must  also  have  been  to  vest  the  legal  title  to  the 
land  in  him,  for  the  land  stood  in  the  predse  condition  of  that 
properly. 

We  think,  therefore,  that  the  charge  was  right. 

I  remark,  in  answer  to  an  observation  of  the  counsel  for  the 
plaintiff,  that  in  evexy  case  in  which  lapse  of  time  ought  to  be 
a  bar  to  a  suit  by  an  administrator  it  will  be  held  to  be  a  bar  bj 
a  court  of  equity:  See  Jonekin  v.  EoUand^  7  Qa.  589  [60  Am. 
Deo.  414];  Drumnumd  v.  Hardawayt  21  Id.  488. 

Judgment  affirmed.  ^_____^ 

ADKnmrnuLvm^  Tmjt,  GsmatAXXT:  See  Ketma^  v.  SkepUfft  SI  Am.  Dsow 
S19|  Smith  r.  MeOamM,  68  Id.  d4a 

AmmnsfaAToa's  Biobt  to  IfAiSTAnr  BjaozMnaa  See  Me^miamd  iw 
Bkme^  44  Am.  Beo.  8S26,  end  note. 
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i92  OaoBeiA,  in.] 

or  OvBBKUuiro  DncuBBxa  ob  ADMrnnro  Evmnics  n  CirnKD  bv 
AwDmiODrr  removing  the  groand  of  demnrrer  or  of  objection  to  the  evi- 
doDoe;  as  where  a  bill  ie  filed  by  one  in  his  own  name  ee  aadgnee  of  a 
esaee  of  rait  when  it  shoold  have  been  filed  in  the  name  of  the  alleged 
■erignor,  and  a  demnrrer  interposed  on  that  ground  is  ovenraled,  and  aa 
ebJeoAloQ  to  proof  of  the  alleged  assignment  is  also  overmled,  and  tlie 
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bin  is  aftonrarda  amended  by  making  the  assignor,  or  hla  representative^ 
a  oomplainant. 

TiRANT  IK  CoMMOv  Rioxnmfo  MoBB  THAN  HIS  Shabb  ov  PROFITS  is  liable 
to  hla  oo-tenant  for  snoh  sarplus  and  for  the  actual  profit  which  he  has 
made  thereon. 

PuBa  QoLD  Takkn  vbom  Mms  is  I>xemxd  Bqutvalbxt  to  Monet  in  de- 
termining its  valne  for  the  purpose  of  an  aooonnting  between  oo-tenante. 

Tenast  IK  ComtON  is  Liable  vob  Intbbest  ov  Co-tbvaot's  Share  ov 
Gold  fbom  Mnns  on  the  common  land  where  he  takes  and  nsee  more 
than  his  own  proportion,  as  well  as  for  the  overplus  of  gold  itself,  the 
interest  being  presumed  to  be  at  least  equal  to  the  profits  on  the  gold, 
where  there  is  no  proof  as  to  the  profits  actually  made. 

SxASUTB  FoBBIDOINO  RbCOTSBT  of  IhTEBBST  on  UnUQUIDATBD  DEMANOa 

or  open  accounts  does  not  preclude  the  recovery  of  actual  profits  made  by 
a  trustee  or  bailee  on  trust  property,  or  the  adoption  of  lawful  interest 
as  the  measure  of  such  profits  In  a  proper  case  and  a  tenant  in  common 
receiving  more  than  his  share  of  issues  of  common  property  is  within  this 
rule. 

Statute  of  Limitations  does  not  Bcjn  in  Fayob  of  Tenant  in  Common 
Reoeitino  Undue  Shabb  of  profits  of  the  common  property  until  ha 
begins  to  hold  adversely,  to  the  knowledge  of  his  co-tenant. 

Tenants  in  Common  Sued  Jointly  et  Co*tbnant  fob  Aooount  of  his 
Share  of  the  profits  of  the  common  property  may  be  decreed  to  aoooont 
severally  for  what  they  have  received  severally,  and  jointly  for  what 
they  have  received  jointly,  where  the  bill  so  prays. 

Bill  for  an  account  for  the  plaintifF's  share  of  the  gold  of  a 
certain  mine  worked  bj  the  defendants.  The  plaintiff  claimed 
an  undivided  share  of  the  mine  as  a  purchaser  at  a  bankrupt 
sole,  and  another  share  as  purchaser  from  one  Atkinson,  who 
had  also  assigned  to  him  all  his  right  and  interest  in  damages 
for  gold  taken  by  the  defendants  before  the  plaintiff's  purchase 
from  him.  The  defendants  demurred  to  the  bill,  on  the  ground, 
among  others,  that  the  said  assignment  gave  the  plaintiff  no 
right  to  an  accounting  for  previous  trespasses  in  taking  gold, 
and  also  objected  to  the  assignment,  when  offered,  as  showing 
no  right  in  the  plaintiff  to  sue  in  his  own  name,  but  only  to  use 
Atkinson's  name.  The  demurrer  and  objection  were  both  over- 
ruled. The  bill  was  afterwards  amended  by  making  Atkinson's 
administrator  a  complainant.  The  defendants  asked  an  instruc- 
tion that  the  plaintiff,  if  he  could  recover  at  all,  was  not  enti- 
tled to  interest,  but'  the  court  denied  the  request,  and  charged 
that  interest  was  recoverable  from  the  time  of  the  conversion  of 
the  gold  into  money.  The  defendants  also  requested  an  in- 
struction that  if  the  plaintiff  had  not  brought  his  suit  within 
four  years  from  the  time  when  the  defendants  ceased  to  work 
said  mine  jointly,  the  suit  was  barred  by  the  statute  of  limita- 
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tions.  The  instxactions  were  lefnsed,  and  the  court  charged  that 
ihe  defcDdants,  in  the  course  of  the  trial,  having  admitted  that 
thej  were  co-tenants  with  the  plaintiff,  the  statute  did  not  com- 
mence to  run  in  their  favor  until  thej  disavowed  his  right,  and 
he  had  notice  thereof.  An  instruction  was  also  requested,  to  the 
effect  that  there  could  be  no  recovery  under  the  bill  against  the 
defendant  Huff  for  gold  taken  by  him  individually  after  he 
and  his  co-defendant  ceased  to  work  the  mine  jointly;  but  the 
court  refused  so  to  charge,  and  instructed  the  jury  that  there 
could  be  a  recovery  against  Huff  severally  for  gold  taken  by  him 
individually,  because  the  bill  was  against  the  defendants  jointly 
and  severally.  Verdict  for  the  plaintiff.  Motion  for  a  new 
trial  overruled,  and  judgment  on  the  verdict.  The  defendants 
brought  error.  The  errors  assigned,  so  far  as  material,  and  the 
essential  facts,  sufSciently  appear  from  the  opinion. 

W.  AJdn,  for  the  plaintifffl  in  error. 

«/.  W.  H.  Underwood,  for  the  defendant  in  error. 

By  Court,  BBHsma,  J.  The  first  two  grounds  of  the  de- 
murrer were  not  insisted  on. 

The  third  and  only  remaining  ground  had  been  obviated  by 
an  amendment  to  the  bill;  an  amendment  by  which  the  admin- 
istrator of  Atkinson  had  become  a  complainant  in  the  bill. 

The  objection  to  the  admission  in  evidence  of  the  assignment 
made  by  Atkinson  was  also  obviated  by  this  same  amendment. 

The  first  question,  therefore,  is  upon  the  refusal  of  the  court 
to  charge  as  requested. 

The  first  request  was  this:  "  That  if  the  plaintiff  is  entitled  to 
recover  anything,  he  is  not  entitled  to  recover  interest."  Was 
the  court's  refusal  of  this  request  right? 

The  plaintiff  and  defendants  were  tenants  in  common — tenants 
in  common  of  a  piece  of  land  containing  a  gold  mine.  The  de- 
fendants alone  worked  the  mine.  They  received  from  it  a  quan- 
tity of  gold.  This  gold  they  used,  delivering  no  part  of  it  to 
the  plaintiff. 

By  the  twenty-seventh  section  of  the  act  of  the  fourth  of 
Anne,  "  for  the  amendment  of  the  law  and  the  advancement  of 
justice,"  it  is,  amongst  other  things,  declared  that  ''actions  of 
account  may  be  brought  ....  by  one  joint  tenant  and  tenant 
in  common,  his  executors  and  administrators,  against  the  other 
as  bailiff,  for  receiving  more  than  comes  to  his  just  share  or  pro- 
portion, and  against  the  executor  and  administrator  of  suofa 
ioint  tenant  or  tenant  in  common:"  Schley's  Dig.  830. 
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If,  therefore,  one  tenant  in  oommon  reoeiyes  more  than 
just  share,  he  is  to  hold  the  surplus  abore  his  share  as  bailiff 
for  the  other  tenant  in  common,  and  is,  as  bailiff,  to  account  for 
flobh  surplus  to  that  tenant.  This  seems  to  be  the  meaning  of 
ihe  statute. 

Is  a  bailiff  liable  to  the  payment  of  intereatt 

"Bailiff,  or  recexver,  to  any  man,  etc.  By  this  *eto.'  many 
things  are  implied,  as  that  1^  bailiff  is  understood  a  servant 
that  hath  administration  and  charge  of  lands,  goods,  and  chat- 
tels, to  make  the  best  benefit  for  the  owner,  against  whom  an 
action  of  account  doth  lie  for  the  profits  which  he  hath  raised 
or  made,  or  might,  by  his  industry  or  care,  have  reasonably 
raised  or  made,  his  reasonable  charges  and  expenses  deducted:'* 
Oo.  Lit.  172  a. 

From  this  it  follows  that  a  bailiff  is  bound  to  pay  his  princi- 
pal at  least  the  actual  profits  which  he  has  made  out  of  the 
property  which  he  holds  as  bailiff. 

A  tenant  in  common  who  receives  more  than  his  share  of  the 
profits  of  the  common  property  holds  the  surplus  as  bailiff  for 
his  co-tenant,  who,  therefore,  stands  to  him  as  his  principal. 
He  consequently  is  bound  to  pay  his  co-tenant  the  actual  profits 
which  he  has  made  out  of  such  surplus,  as  well  as  the  surplus 
itself:  See  Docker  t.  Somes,  2  Myl.  ft  K.  666;  1  Story's Eq.  Jur., 
sees.  446,  466. 

Gk>ld  of  the  purity  of  that  taken  from  this  mine  is,  for  all 
practical  purposes,  equivalent  to  money.  The  gold,  therefore, 
received  by  the  tenants  Huff  and  Ohambers  may  be  treated  as 
so  much  money. 

Now  the  law,  by  saying  that  a  particular  rate  of  interest  shall 
be  paid  for  the  use  of  money,  says,  in  effect,  that  profits  arise 
from  the  use  of  money,  and  that  these  profits  are  to  be  deemed 
equal,  not  only  to  the  interest  on  the  money  at  that  rate,  but  to 
such  interest  plus  another  sum  sufficient  to  pay  the  person  using 
the  money  for  his  risk,  care,  trouble,  and  expense  in  using  the 
money. 

The  tenants  Huff  and  Ohambers  had  the  use  of  the  surplus 
gold,  if  any,  which  they  received  from  the  mine.  They  admit 
that  they  used  all  the  gold  which  they  received  from  the  mine. 

It  follows  that  it  is  necessary  to  presume,  in  the  absence  of 
proof  to  the  contrary,  that  they  made  profits  on  this  surplus 
gold,  and  that  those  profits  were  at  least  equal  to  what  v^ould 
have  been  the  interest  on  that  gold,  oonsidering  the  gold,  as  so 
much  money. 
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Now,  what  iihej  were  bonnd  to  acoount  for  was,  as  we  have 
seen,  this  soxphis  gold,  and  the  aotoal  profits  which  they  made 
<mit. 

What  the  court  told  the  Jozy  they  were  bonnd  to  aoooont  for 
was  the  sozplns  gold  and  the  interest  on  it.  This  was  in  effect 
merely  maldng  interest  on  the  gold  the  measoreof  the  profits 
made  on  the  gold. 

Interest,  as  we  have  seen,  is- really,  in  the  eye  of  the  law,  an 
inadequate  measore  of  the  profits  of  gold  or  money* 

What  the  court  told  the  jmy,  therefore,  was  at  least  as  fsTor* 
aUe  to  them,  that  is,  the  tenants  Hoff  and  Ohambers,  as  they 
had  any  right  to  expect. 

The  effect  of  the  chaxge  being,  then,  merely  that  the  jnzy  might 
consider  interest  as  the  measore  of  profits,  and  the  chaxge  being 
made  in  a  case  in  which  by  the  absence  of  all  proof  as  to  what 
were  the  actual  profits  there  was  no  other  measure  of  profits,  the 
charge  was  free  from  error,  at  least  so  &r  as  Huff  and  Oham- 
bers were  concerned. 

It  follows,  too,  that  if  the  requested  charge  had  been  given 
without  explanation  it  might  have  misled  the  jury;  and  there- 
fore the  court  was  not  bound  to  give  it. 

There  is  nothing  in  this  conclusion  adverse  to  anything  con- 
tained in  the  twenty-eighth  section  of  the  judiciary  act  of  1799, 
a  section  which  is  as  follows:  ''  No  verdict  shall  be  received  on 
any  unliquidated  demand,  where  the  jury  have  increased  their 
verdict  on  account  of  interest,  nor  shall  interest  be  given  on  any 
'ipen  account  in  the  nature  of  damages." 

It  was  never  supposed  that  there  was  anything  in  this  section 
to  prevent  a  ceshii  que  iruti  from  recovering  from  his  trustee  the 
actual  profits,  no  odds  how  great,  made  by  the  trustee  out  of  the 
trust  property.  Executors  and  administrators  have  had  to  ac- 
count for  the  actual  profits  made  by  them  out  of  the  assets  in 
their  hands,  be  those  profits  as  high  as  they  might,  just  in  the 
same  way  and  to  the  same  extent  nnce  the  passage  of  the  act 
containing  this  section  as  before  its  passage.  And  so  it  has 
been  with  all  other  like  trustees.  And  a  bailiff  is,  as  we  have 
seen,  a  servant  or  trustee  like  to  these. 

The  next  question  relates  to  the  statute  of  limitations,  and 
grows  out  of  the  charge  on  that  subject  refused  and  the  charge 
on  that  subject  given. 

At  what  time  did  the  statute  of  limitations  commence  running 
against  the  plaintifliBit 

The  defendants  Huff  and  Ohambers,  as  we  have  seen,  received 
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and  held  the  BoxpltiB  gold  as  bailiffis  for  the  plaintifCs — as  bailiffs 
baling  the  ''administration  and  charge"  of  the  gold  for  the 
'*  benefit'*  of  the  plaintiffs.  In  other  words,  the  defendants 
were  tmstees  of  the  gold  for  the  plaintiffs — trustees  entitled,  at 
least,  to  the  right,  if  not  subject  to  the  duty,  of  administering, 
t.  e. ,  managing  and  using  the  gold  for  the  benefit  of  the  plaintiffs. 

This  being  so,  there  was  the  same  sort  of  relation  between 
them  and  the  plaintiffs  that  there  is  between  an  executor  and 
the  legatees,  an  administrator  and  the  next  of  kin,  a  guardian 
and  the  ward.  But  the  relation  between  these  is  such  that  it 
prevents  the  statute  of  limitations  from  running  until  the  exec- 
utor, the  administrator,  or  the  guardian,  as  the  case  may  be, 
has  begun  to  hold  adversely  to  his  correlatiye,  and  knowledge 
of  that  fact  has  come  to  the  correlatiye. 

It  foUows  that  the  relation  between  these  plaintiffs  of 
the  one  part  and  the  defendants  of  the  other  was  such  as  to 
preyent  the  statute  from  beginning  to  run  in  favor  of  the  latter 
against  the  former  until  the  latter  began  to  hold  the  gold  ad- 
yersely  to  the  former  and  knowledge  of  that  fact  came  to  the 
former. 

It  is  true  that  in  a  case  in  the  fourth  of  Iredell's  Equity,  the 
court  comes  to  a  different  conclusion:  Wagstafy,  Smithy  4  Ired. 
Eq.  1;  but  the  court  cites  no  authority  for  its  opinion,  and  be- 
sides, seems  not  to  haye  adverted  to  this  peculiarity  of  the  rela- 
tion which  under  the  statute  of  Anne  exists  between  the  ten- 
ant in  common,  receiving  more  than  his  just  share,  and  his 
co-tenant. 

We  think,  then,  that  the  court  below  committed  no  error  with 
regard  to  the  statute  of  limitations.  The  bill  piays  for  an  ac- 
count against  the  defendants  separately  as  well  as  jointiy.  The 
court  was  right,  therefore,  in  refusing  the  third  charge  requested, 
and  in  giving  the  third  charge  given.  The  evidence  was  con- 
flicting, but  we  think  that  there  was  at  least  as  much  in  favor  of 
the  verdict  as  against  it. 

The  result  is,  that  the  exceptions  must  all  be  oveiruled,  and 
the  decisions  accepted  to  be  afibrmed. 

Judgment  affirmed.  

Tenant  nr  Common  Riobivino  Mori  than  his  Shabi  or  Pborts  of  th« 
oominon  property,  liability  of,  to  oo-tenant:  See  Skepard  v.  RkhartU,  61  Am. 
Deo.  473;  Peck  v.  Carpenter,  66  Id.  477»  and  caaes  ooUeoted  in  the  notei 
thereto. 

Tenant  in  Common  Liablb  to  Co^knant  for  iNTEBnr  on  rents  and 
profits  of  common  property,  when:  See  TarUton  ▼.  CMdtkwaik^*  Hekr9^  58 
Am  Dec.  296. 
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TENAim  IX  CoMMoir  Liabli  Jozntlt  to  Co-nHAifTB  for  ihwe  of  profit^ 
wh«ii,  and  when  not:  See  MePhentm  y.  MePhermm^  S3  Am.  Dee.  416L 

Statute  of  LnoTATioini  nr  Aonox  bt  Tin ajit  ni  OoimoN  aoaikct  Gi>> 
nDTAiiT  dispodng  of  ownmon  property:  See  MtUer  ▼.  JiUlert  19  Am.  DeOi 
S84. 

lamw  OM  UvuQDiDATKD  "Dmmaxbbi  Soo  Vem  Bttimdatr  t.  JmmU,  61 
Am.  Boo.  279,  ind  note;  Drtad  v.  Mam,  44  Id.  186;  AfRpqr  t.  MUkr,  tt 
Id.177, 


MiraHEu:!  v.  Sxatb. 

P'UBiiiuwH  JuDOM  Tffiflnfiy  Makih o  OUT  Bill  of  SiuiFffam  nflbtdi  no 

gioand  for  a  new  trial  or  revenal  ol  a  judgment. 
Bebob  is  Binnmio  CoxruruAKCB  fob  Absbkob  of  Wixbisi  Who  Amn^ 

WABD8  AmBBB  and  tettifiee  in  the  party's  behalf  ia  thereby  oared. 

AlOrOUVOBMBNT    BT    JVDOB    BbFUBIVO    COBTDrUAHOB,  THAT  "TbIAL  KUSf 

Pbooebd,"  affords  no  ground  of  ezoeption. 
Aftbb  Rbfusal  of  CoiminrANOB  Asxbd  oir  Okb  Gboukd,  Kxw  Obouhiw 

cannot  be  pieoentedy  under  the  Georgia  practioe. 
Cohtqiuabob  will  vot  bb  Gba2>tbd  ok  Aooount  of  Pdbuo  Pbbjudiob 

and  earaitement  preolnding  a  fair  trial  in  a  oriminal  ease,  where  soffioient 

time  has  elapsed  to  allow  the  excitement  to  cooL 
Ikquibt  bt  Ck>VBT  or  Pbisokbb  will  Waitb  ABBAiomfBVT,  Copt  of  Iv- 

DiomBBT,  and  list  of  witnesses,  to  which  the  prisoner's  ooonsel  assents^ 

IS  not  error. 
CooBT  MAT  Appoimt  Spboial  Goubbbl  TO  Pbobbcutb  an  indictment,  where 

the  solidtor^gBneraly  through  bodily  or  mental  ailments,  is  unaUe  to 

perform  that  duty. 
Pbbmittiko  Imfanblbd  Jubob  to  Absut  Statb  nr  Sblbctino  Juby,  after 

he  has  been  excused  for  cause,  is  no  ground  for  the  reversal  of  a  conTi<y 

tion,  where  no  objection  to  it  was  made  at  the  time,  and  the  judge  oerti* 

fies  that  he  did  not  observe  it. 
BxFBTinov  by  Ooubt  of  Statutobt  QuBsnoKB  TO  Jubob  as  to  Compb* 

tbnot  in  a  criminal  case  after  the  solicitor-general  has  asked  the  quea> 

tions,  where  the  court  suspects  that  the  juror  misapprehended  the  ques> 

tions,  is  not  error,  though  answers  tending  to  the  prejudice  of  the  prisoner 

may  be  elicited  by  such  repetition. 
^UDGB  MAY  HncsBLF  Tabib  Down  TESTIMONY  IN  Cbiminal  Casb,  instead 

of  appointing  another  to  do  it,  and  although  he  may  inadvertently  and 

improperly  insert  an  occasional  comment  on  the  testimony,  it  will  afford 

no  ground  for  a  new  triaL 
Nbithbb  Judoe  nob  Counsel  should  Kbfeb  to  Supbbmb  Coubt  by  Wat 

OF  Menace,  warning,  or  otherwise,  except  to  cite  its  decisions  in  the 

progress  of  a  trial,  as  by  telling  the  jury  that  the  court  is  responsible  to 

the  supreme  court  if  it  errs,  or  the  like. 
Right  of  Juby  to  Judge  of  Law  and  Facts  in  Cbiminal  Case,  under 

the  Georgia  statute^  should  not  be  grudgingly  acknowledged  by  the 

court. 
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Homoimi  to  Puvxmt  Coiociflsioir  of  Aisooions  Cbimb,  mioh  m  mnxdsr 
or  manalaiighter,  is  Justifiable  <mly  when  done  in  good  faith,  mod  ator 
the  VM  oi  all  other  reasonable  meana  within  the  power  of  the  aUyar  to 
preyent  the  orime^  and  the  burden  ia  on  him  to  ahow  that  he  waa  with- 
out fanlt, 

JVKT  SHOULD  HOT   OOHryiOr  WITHOUT   PLAIK  AVD  MaHIIBT  PlU)OV  of  the 

prlaoner'a  goilt  in  a  eriminal  oaae»  nor  nnleaa  they  are  aatUfied  of  hia 
goilt  beyond  a  reaaonable  doubt. 

DiBOHABaiNO  JUBT  WITHOUT  OaJJJOXQ  OVIB  THUB  NaMBS  OV   BbTUBH  OV 

Vbbdiot  of  guilty  in  a  criminal  caae,  where  the  yerdiot  ia  reoeiyed  and 
read  while  they  are  all  in  the  box»  after  the  priaoner  haa  atated,  on  in- 
quiry,  that  he  doea  not  wish  them  polled,  and  knowa  no  reaaonwhy  the 
yerdUot  ahould  not  be  reoeiyed,  ia  no  ground  for  a  new  trial,  where  the 
Juron  are,  within  a  few  minntea,  raaaaembled  by  the  court  and  each  one 
dedarea  that  he  waa  in  the  box  when  the  yerdiot  waa  read  and  heard, 
and  that  he  agreed  to  it. 

LnxiOTiaEKT  for  the  mmder  of  one  Oole*  It  appealed  from 
the  eyidenoe  that  Oole  had  had  troable  irith  one  Thompson 
some  time  before  the  homidde,  and  had  made  some  threats 
against  him.  On  the  day  of  the  killing,  Thompson,  and  Mitchell, 
the  defendant,  were  at  a  store,  when  Oole  oame  there  to  transact 
some  business,  and  Mitchell  introduced  himself  to  Oole.  When 
Oole  started  to  leave,  Mitchell  and  Thompson,  who  both  had 
gnns,  were  outside,  standing  in  a  comer  of  the  fence.  Mitchell 
was  overheard  to  say  to  Thompson,  in  effect,  that  Oole  intended 
to  kill  him,  and  that  he  must  set  his  triggers  and  shoot  first  if 
he  could.  Oole  had  just  got  on  his  horse,  when  Thompson, 
who  was  behind  a  tree,  took  aim  at  him  and  tried  to  shoot,  but 
his  gun  snapped.  Oole  then  drew  a  pistol,  when  Thompson 
dropped  his  gun  and  ran.  Oole  leaped  off  his  horse  and  ran 
after  him.  When  he  had  run  about  forty  steps  Mitchell  fiied 
at  him  and  killed  him.  There  were  many  other  facts  which  it  is 
not  necessary  to  state.  The  jury  returned  a  verdict  of  guilty, 
upon  which  judgment  was  rendered  and  the  prisoner  brought 
error,  alleging  numerous  exceptions  to  the  proceedings.  Most 
of  the  objections  sufficiently  appear  from  the  opinion;  some  of 
them,  however,  seem  to  require  further  statement.  The  sixth 
objection  was  that  one  of  the  talesmen  summoned  upon  the 
jury,  after  having  been  excused  for  cause,  assisted  the  state  in 
selecting  the  jury.  The  ninth  and  eleventh  objections  were  to 
certain  remarks  made  by  the  judge  in  his  charge.  The  remarks 
were  in  answer  to  a  statement  by  the  prisoner's  counsel  that  the 
jury  were  the  judges  of  the  law  and  the  facts,  and  that  the 
counsel  said  it  respectfully.  The  judge  said  he  did  not  know 
what  counsel  meant;  that  he  would  not  charge  him  with  intan- 
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tioual  dkrespeot;  that  it  waa  true  that»  under  the  statate,  tha 
jiixy  were  the  judges  of  the  law  and  the  fEusts;  that  it  was  the 
duty  of  the  oonrt  to  give  them  the  law  as  he  understood  it;  that 
he  was  responsible  to  the  supreme  court  if  he  erred,  as  stated  bj 
counsel;  that  he  was  liable  to  err;  and  that  under  the  statute 
the  jury  might  decide  against  his  opinion  of  the  law  if  thej 
thought  proper. 

A.  B.  Wrighif  for  the  plaintiif  in  error. 

Underwood^  representinff  the  solicitor-general,  for  the  defend* 
ant  in  error. 

Bj  Court,  Lumni,  J.  The  first  objection  in  this  case  is» 
that  the  presiding  judge  made  out,  himself,  the  bill  of  exceptions. 

It  is  certainly  thel  privilege  of  the  party  who  complains  of  the 
judgment  in  the  court  below  to  make  out  and  present  to  the  judge 
who  presided  in  the  cause  his  bill  of  exceptions.  If  it  be  consist- 
ent  with  what  transpired  in  the  cause,  in  other  words,  if  it  con- 
tains the  truth,  the  whole  truth,  and  nothing  but  the  truth,  and 
all  the  evidence  material  to  a  clear  understanding  of  the  error 
complained  of,  it  is  the  duty  of  the  judge  to  certify  and  sign  the 
same.  If  the  bill  of  exceptions  is  not  true  and  sufficiently  full, 
so  as  to  present  the  points  fairly,  the  judge  may  refuse  the  same; 
or  suggest  to  the  party  the  defects,  so  that  he  may  amend  the 
bill  of  exceptions  himself,  or  the  judge  may  do  it,  and  the 
party  complaining  may  rectify  his  own  bill  or  accept  it  as  altered 
by  the  judge,  as  he  may  see  fit.  Having  accepted  and  presented 
the  bill  of  exceptions  as  made  out,  we  must  act  upon  it,  and  we 
do  not  recognize  this  ground,  therefore,  as  good  on  a  motion  for 
a  new  trial.  If  the  party  is  dissatisfied,  a  different  course  alto- 
gether should  have  been  adopted. 

The  second  objection  is  this:  a  motion  was  made  by  the 
prisoner  to  continue  the  cause,  on  account  of  the  absence  of 
Sarah  Oope,  who  was  alleged  in  the  showing  to  be  a  material 
witness  for  the  accused;  that  by  defendant's  direction  a  sub- 
pcsna  had  been  issued  for  her  and  placed  in  the  hands  of  the 
sheriff,  who  stated  that  he  had  left  the  same  at  the  last  most 
notorious  place  of  abode  of  the  witness.  The  witness,  it  turned 
out,  upon  farther  inquiry,  lived  in  Binggold,  Catoosa  county, 
about  twenty  miles  off,  and  not  in  Walker  counfy,  where  the 
trial  was  pending.  She  had  removed  several  months  before  the 
subiKBna  was  left  at  her  former  residence.  The  court  overruled 
the  motion,  for  the  reason  that  due  diligence  had  not  been  used 
to  procure  the  attendance  of  the  witness.    Some  fifteen  months 
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had  elapsed  since  the  arrest  of  the  prisoner,  and  it  did  not  ap- 
pear that  the  materiality  of  this  testimony  had  oome  but  recently 
to  the  knowledge  of  the  accused.  The  court  stated  at  the  same 
time  that  he  would  dispatch  an  ofKcer  after  Miss  Oope  and  haye 
her  at  court  by  the  time  she  was  needed;  accordingly  she 
brought,  and  was  in  attendance  most  of  the  day  before  she 
examined. 

Admitting  that  the  court  was  wrong  in  holding  that  due  dili- 
gence had  not,  under  the  drcnmstancee,  been  shown  to  procure 
the  testimony  of  the  witness,  which  we  do  not,  the  error  waa 
abundantly  atoned  for  by  what  subsequently  transpired.  The 
witness  testified  in  behalf  of  the  defendant  on  the  trial;  what 
more  could  he  ask? 

The  application  being  rejected,  the  court  announced  that 
"  the  trial  must  proceed,"  and  this  last  expression,  as  well  as  the 
manner  of  it,  constitutes  the  third  exception;  and  if  there  waa 
anything  wrong  in  the  expression,  it  certainly  must  have  been 
in  the  manner  of  uttering  or  emphasizing  it— and  of  this  we  are 
incapable  of  judging — and  not  in  the  language  itself.  The  mo- 
tion to  continue  being  overruled,  and  the  defendant's  counsel 
referring  to  the  written  afiSdavit  and  saying,  "  This  is  our  show- 
ing," the  judge  responds,  "  The  trial  must  proceed."  Oourt 
and  counsel  seem  to  have  been  equally  impressive  in  announcing 
their  respective  dete^^nations. 

Counsel  now  complain  that,  conceding  that  the  showing  made 
was  insufficient,  or  obviated  by  the  promise  of  the  court  to  send 
for  Miss  Oope,  they  were  cut  off  from  making  any  further 
attempt  to  continue  the  cause  by  the  solemn  dedaration  that 
the  cause  must  proceed. 

They  were  precluded  by  the  fifty-third  Common  Law  Ftactice 
from  amending  their  showing.  It  provides  that  **  all  grounds  of 
motion  for  nonsuit,  in  arrest  of  judgment,  and  for  continuance, 
all  objections  to  testimony,  and  all  exceptions  to  declarations, 
must  be  urged  and  insisted  upon  at  once,  and  after  a  decision 
upon  one  or  more  grounds,  no  others,  afterwards  urged,  wiU  be 
heard  by  the  court:"  Bules  of  the  Court,  2  Ght.  476.  Besides, 
the  only  other  ground  suggested  in  the  argument  is  that  it 
might  have  been  made  to  appear  that  the  public  prejudice  waa 
too  much  aroused  to  admit  of  an  impartial  trial;  sufficient  time 
had  elapsed  to  allow  this  excitement  to  subside,  and  no  con- 
tinuance could  have  been  granted  on  that  account.  The 
fourth  objection  is,  that  the  court  itself  performed  the  dutiee 
of  the  solicitor-general  in  '*  requirinpr"  of  the  prisoner;  1.  A 
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waiver  of  the  axzaignment;  2.  Of  a  copy  of  the  hill;  and  8»  Of 
the  list  of  iritnesaeB. 

The  court  did  not  '* require''  of  the  prisoner  to  do  this,  bat 
inquired  if  he  wotdd;  and  to  which  inquiry  the  oonneel  for 
Mitchell  answered  aflSrmatiTely.    We  see  no  error  in  this. 

The  fifth  objection  is,  that  Uie  solicitor-general  being  unable 
from  indisposition  to  i>erform  his  duty,  the  court  appointed 
Judge  Hooper,  a  gentleman  of  acknowledged  unexceptionable 
character,  to  officiate  in  his  place. 

The  state  must  not  go  unrepresented,  nor  the  criminal  juris- 
diction fail  for  want  of  a  prosecuting  officer;  and  if  in  the 
opinion  of  the  court  the  state's  attorney  is  unable  from  siclcness, 
or  any  other  malady  of  mind  or  body,  from  discharging  his 
duty,  it  is  not  only  the  pri^il^ge  but  the  imperious  duty  of  the 
court,  in  the  true  spirit  and  intent  of  the  act  of  1799,  Oobb's 
Dig.  674,  to  substitute  another  in  his  place. 

As  to  the  sixth  objection,  that  one  of  the  impaneled  jury- 
men was  permitted  to  aid  the  state  in  selecting  the  jury,  the 
judge  certifies  that  he  did  not  witness  the  impropriety  com* 
plamed  of,  and  that  had  it  come  to  his  knowledge  it  would 
have  been  rebuked.  Prisoner's  counsel  made  no  objection  at 
the  time;  and  when  Gladden,  the  juror,  was  sworn,  he  disqual* 
ified  himself,  and  was  set  down  for  cause,  without  having  beeq 
put  upon  the  accused. 

The  seventh  objection  is,  that  after  the  solicitor-general 
had  asked  the  questions  required  by  the  statute  in  making  up 
the  jury,  the  court  repeated  the  questions,  frequently  ftli^^'ting 
answers  tending  to  prejudice  the  prisoner. 

No  doubt  jurors  frequently  misapprehend  the  meaning  of  the 
questions  propounded  under  the  statute,  and  when  put  in  the 
form  therein  prescribed,  ''Haye  you,  from  haying  seen  the 
crime  committed,  or  haying  heard  any  part  of  the  eyidence  de- 
liyered  on  oath,  formed  and  expressed  any  opinion  in  regard 
to  the  gaQt  or  innocence  of  the  prisoner  at  the  bar?" — perhaps 
the  juror  answers  in  the  affirmatiye.  But  separate  the  mem- 
bers of  the  sentence,  and  repropound  the  questions:  Did  yon 
see  the  crime  oommitted?  Haye  you  heard  any  portion  of  the 
eyidence  in  this  case  deliyered  on  oath? — ^perhaps  the  juror  will 
reply  in  the  negatiye  to  both  of  these  interrogatories,  thereby 
eyindng  he  did  not  understand  the  question  as  originally  asked. 
That  jurors  frequently  fail  to  comprehend  the  true  import  of 
the  question  put  to  them,  under  the  law,  to  test  their  indiffer* 
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enoj,  there  can  be  no  doubt;  and  that  the  court  should  inter- 
pose  to  preyent  mistake  in  this  matter,  there  is  just  as  little. 

The  eighth  objection  is,  that  the  court  erred  in  taking  down 
the  testimony  himself,  and  in  not  having  it  done  bj  another; 
and  in  omitting  to  take  down  a  jMurt  of  the  proof. 

If  the  judge  see  fit  to  i>erform  this  service,  the  accused  has  no 
right  to  object.  In  taking  down  the  testimony  of  William  S. 
Thompson,  Judge  Brown  forgot,  for  a  moment,  his  character  aa 
amanuensis,  and,  as  judge,  says,  '*  His  statement  aboTC  not  cor- 
rect, as  cross-examination  showed.''  He  Adds:  "  The  statement 
a  little  tangled."  While  acting  as  amanuensis  he  should  con- 
fine himself  strictly  to  that  character;  still  this  inadyertence  is  no 
ground  for  a  new  trial. 

The  ninth  objection  is,  that  the  court  erred  in  replying  to 
the  alignment  of  prisoner's  counsel  in  its  charge  to  the  jury,  and 
manifested  displeasure  thereat,  while  it  admitted  the  correctneea 
of  his  position. 

This  complaint  is  not  sustained  by  the  bill  of  exceptions,  and 
we  dismiss  it  with  the  single  remark,  that  all  reference  to  the 
supreme  court,  either  by  court  or  counsel,  by  way  of  menace  or 
otherwise,  except  to  cite  its  decisions,  had  best  be  dispensed 
with. 

The  tenth  objection  is,  that  while  the  court  stated  the  law 
correctly,  namely,  that  the  jury  were  the  judge  of  the  law  as 
well  as  of  the  &ct8,  yet  it  so  stated  it  as  to  destroy  its  force  and 
defeat  the  object  of  the  law. 

This  objection  is  not  supported  by  the  bill  of  exceptions.  We 
must  say,  however,  in  all  kindness,  that  courts  acknowledge  this 
right  too  grudgingly  to  the  jury.  We  conunend  to  their  con- 
sideration what  this  court  has  said  upon  this  subject  in  Keener 
y.  Staie,  18  Ga.  194  [63  Am.  Dec.  269]. 

The  eleyenth  assignment,  that  the  court  stated  to  the  jury 
that  if  it  erred  it  was  responsible  to  the  supreme  court,  is  in- 
cluded in  the  ninth. 

It  is  complained  of,  in  the  next  place,  that  the  court  erred  in 
charging  the  jury,  that  while  one  person  has  a  right  to  kill 
another  to  prevent  the  commission  of  an  atrocious  offianse,  he 
must  use  all  reasonable  means  to  prevent  it,  and  that  it  must 
have  been  done  for  the  public  good. 

The  charge  as  giyen  was  this:  ''Thatprisoner  had  the  right  to 
kill  to  prevent  the  commission  of  an  atrocious  crime,  such  as 
murder,  manslaughter,  or  the  like,  but  that  he  must  haye  acted 
in  good  faith  and  used  all  reasonable  means  in  his  power  to 
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prevent  the  perpetration  of  the  crime.  Bat  that  this  principle 
could  aTail  the  prisoner  nothing  if  he  acted  in  concert  with 
Thompson  in  bringing  about  the  difScnlty;  took  part  in  the 
quarrel;  made  himself  party  to  it;  and  aided  and  assisted  in 
bringing  aboat  the  fatal  rencounter." 

We  do  not  think  the  prisoner  has  any  cause  to  complain  ol 
this  charge.  Concede  the  common-law  doctrine  that  homicide 
is  justifiable  for  the  prevention  of  any  forcible  and  atrocious 
erime,  must  there  not  be  an  ajiparent  necessiiy  on  the  part  of 
the  sLiyer— yea,  an  absolute  necessiiy  for  the  act — ^to  mi^e  the 
killing  justifiable?  And  must  it  not  have  been  done  bona  JUle 
to  save  lif Cy  and  not  wantonly  or  wickedly  to  destroy  it  ?  Under 
the  pretext  of  punishing  a  felony,  had  Mitchell,  the  author  and 
finisher  of  this  whole  tragedy,  the  right  to  kill  in  a  spirit  of 
revenge,  and  in  the  execution  of  a  preconceived  plan  and  pur- 
pose? Upon  the  proof  in  thiscase,  does  this  killing  stand  upon 
the  same  footing  of  reason  and  justice  as  that  of  a  woman  who 
kills  another  to  save  her  person  from  lustful  violence  ?  And 
ought  not  the  court,  in  stating  the  principle,  have  qualified  it 
as  he  did?  Had  he  failed  to  do  so,  the  grossest  abuse  of  a  very 
delicate  doctrine  would  have  been  the  inevitable  consequence. 
Is  it  probable  that  Oole  would  have  lolled  Thompson  had  he 
not  been  shot  by  Mitchell?  There  was  a  time  when  trespassers 
in  aristocratic  parks  might  be  slain,  provided  they  refused,  upon 
summons,  to  surxender  themselves  to  the  keepers.  That  day  is 
past.  The  law  is  more  tender  of  human  life.  But  even  under 
the  statute  de  m4defai(^or%bu»  in  pards^  it  was  incumbent  on 
the  keeper  to  show  that  the  deer-stealers  could  not  but  escape 
unless  they  were  killed.  The  burden  is  upon  the  defendant  in 
this  case  to  show  that  he  was  without  fault  on  his  part;  that 
he  killed  to  prevent  murder. 

The  next  error  complained  of  is  the  court's  charge  upon  the 
subject  of  doubts:  1.  In  referring  to  counsel's  speech;  and 
2.  In  not  sufidently  charging  upon  this  subject. 

The  judge  certifies  that  he  charged  the  jury  in  the  very  words 
of  the  supreme  court  in  QUn  v.  8taie^  6  Oa.  276,  as  to  what 
kind  of  doubts  should  justify  a  jury  in  acquitting  a  prisoner; 
and  if  so,  he  ought  not  to  be  reversed  by  this  court.  After  all 
the  exposition  by  texi-writers  and  illustrations  by  this  and  other 
courts,  the  simple  rule  is,  that  jurors  must  not  convict  without 
plain  and  manifest  proof  of  the  prisoner's  guilt.  And  that,  in- 
trusted as  they  are  with  the  administration  of  public  justice  on 
the  one  hand,  and  with  the  Ufe,  the  liberty,  and  the  honor  of 
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the  prisoner  or  the  other,  their  duly  calls  on  them,  before  they 
pronounce  a  verdict  of  condemnation,  to  ask  themselyes  whether 
they  are  satisfied  beyond  a  reasonable  doubt  that  the  aoonsed  is 
guilty  of  the  charge  alleged  against  him  in  the  indictment. 

And  when  the  court  has  said  this,  it  has  probably  said  enough^ 
both  as  to  the  rule  of  evidence,  as  well  as  the  duty  of  the  jnzy^ 
in  the  performance  of  their  important  functions. 

As  to  this  complaint,  that  it  appears  from  the  whole  mode 
that  the  conduct  of.  the  court  may  have  damaged  the  prisoner 
and  prevented  him  from  having  a  fair  trial,  it  is  too  vague  and 
indefinite.    It  presents  nothing  tangible. 

The  sixteenth  objection  is,  that  the  jury  was  not  called  on 
when  it  came  into  the  box  to  return  its  verdict,  and  the  case  of 
Setae  V.  Jlison,  8  Ga.  208  [52  Am.  Dec.  893],  is  dted  in  si^ 
port  of  this  assignment. 

This  court  held  in  that  case,  amongst  other  things,  that 
where  a  juiy  had  rendered  an  imperfect  verdict  by  not  finding 
all  the  issues  submitted  to  them,  after  the  verdict  had  been  re- 
ceived and  recorded,  and  the  jury  discharged  from  the  further 
consideration  of  the  cause,  it  was  error  in  the  court,  after 
the  expiration  of  four  days,  to  reassemble  the  jury  and  amend 
the  verdict,  according  to  what  the  jury  then  stated  it  was  their 
intention  to  find,  such  intention  not  appearing  on  the  face  of 
the  verdict. 

Here  the  jury  returned  into  court  with  their  verdict,  find- 
ing the  defendant  guilty  of  murder;  when  they  were  seated  in 
the  box,  and  before  the  verdict  was  received,  the  court  asked 
defendant's  counsel  if  he  desired  to  poll  the  jury  ?  To  which 
he  replied  he  did  not.  He  was  then  asked  if  he  knew  of 
any  reason  why  the  verdict  should  not  be  received?  He 
answered  he  did  not.  The  verdict  was  then  received  and  read, 
the  twelve  jurors  sitting  in  the  box.  The  jury  were  then  dis- 
charged from  the  further  consideration  of  the  case.  The  court, 
recoUecting  after  their  dispersion  that  the  jury  had  not  been 
called  over  each  by  name  when  the  verdict  was  delivered,  had 
them  reassembled  within  from  five  to  ten  minutes,  an  oath  was 
administered,  and  each  juror  swore  that  he  was  in  the  box  when 
the  verdict  was  read  in  open  court;  that  he  heard  it  read;  that 
it  found  the  defendant  guilty  of  murder,  and  that  he  agreed  to 
it.  The  statement  of  the  case  not  only  acquits  the  judge  of  the 
error  reputed  to  him,  but  makes  manifest  the  toiaooda  difierence 
between  this  case  and  the  precedent  referred  to. 

The  last  assignment  is  in  these  words:  **  The  jury  in  erinn 
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inal  oases  being  iha  judges  of  the  law  as  well  as  of  the  facts, 
when  they  misapply  the  law  to  the  facts,  and  find  an  erroneous 
Terdict  according  to  the  facts,  a  new  trial  ought  to  be  granted; 
ftnd  the  juxy  did  so  find  in  this  case."  Without  stopping  to 
oontrovert  the  proposition  thus  assumed,  but  which  we  must  be 
permitted  to  say  is  scarcely  deducible  from  ColqaiU  t.  ThomM^ 
6  Ga.  268,  certainly  not  in  the  amplitude  in  which  it  is  stated, 
we  axe  constrained  to  dissent  from  the  conclusion  to  which  the 
learned  counsel  comes,  that  the  verdict  of  the  jury  was  contrary 
to  the  law  and  the  facts  of  the  case.  There  was,  to  say  the  least 
of  it,  ample  testimony  to  justify  the  finding.  Indeed,  after  a 
«alm  and  dispassionate  and  careful  examination  of  the  eridenoe, 
we  must  say  that  had  we  been  in  the  place  of  the  juxy  we  should 
haTe  rendered  the  rerdict  which  they  did. 
Judgment  affirmed.  ^^^ 

OomiirnAVOB  oir  Gaouim  or  Absbvos  ov  Wmmns,  Gbtiballt:  See 
OommonweaUk  ▼.  Knapp^  20  Am.  Dee.  401;  BwriA  t.  OrecwMi't  A^n,  aO  Id. 
<I88;  McDoML  v.  StaU,  47  Id.  03;  ffenOe^  r.  LyOe,  66  Id.  741;  BoberU  r. 
SUUe,  68  Id.  628;  Hyde  v.  State,  68  Id.  63a 

CoNTiin7Airas  OF  CBomrAL  Cass  oh  Gbouhb  ov  F6pulab  Bzoimasv 
and  projadioex  See  Suae  r.  iTonii,  1  Am.  Deo.  664;  BoberU  t.  AM^  68  Id. 
688.  That  popular  ezoitement  alone  it  not  mffioiMit  ground  for  a  contim^ 
•Boe  in  enoh  eniee,  except  nnder  eoctnuvdinary  oixmunstanoeei  see  Thamai  T. 
Aa<e,27Ga.  287. 

That  RinsDro  Powsa  or  SoPBxm  Goubt  shouu)  hot  bs  Bbvbbbbd 
vo,  either  by  the  Jndge  or  by  ooonael,  on  a  oriminal  trial,  it  a  point  to  whioh 
the  prindpia  cate  it  dted  in  ffa^  t.  State,  68  Ga.  46. 

JUBT  ABB   JunOBB  OB   ItAW  AMD   FaCT   Uff  GbIIOHAL  GaSBB,  WHBV:  8m 

PaUermm  ▼.  A^ote,  44  Am.  Dec  630;  Staie  t.  OroieoMt  64  Id.  80;  ^nreaea  t. 
Maddox,  66  Id.  108;  cotUra:  Lard  v.  State,  41  Id.  720. 

HomamB  to  Fbbtbnt  Comkisbiob  or  Cboce:  See  3ieDa$M  ▼•  State,  47 
Am.  Dec  03;  CarroU  r.  State,  68  Id.  282;  Harriefm  r.  State,  60  Id.  460| 
Nolee  r.  State,  62  Id.  711.    See  alto  Teat  ▼.  State,  atite,  p.  482,  and  note 

JUB¥  SHOULB  BB   SatISIIBD  OV   PBIBOKBB'B  GuSUT  BBTOBB   BbASOBABUI 

Doubt  in  a  oriminal  cate  in  order  to  coniriot:  Mipp  t.  State,  88  Am.  Dec 
463;  Oammomoeaith  r.  York,  43  Id.  873;  Cammtmwealth  ▼•  Webeter,  62  Id. 
711;  ^Stale  ▼.  ^SWM,  64  Id.  678k  and  notet.  At  to  what  conttitatet  a 
Mb  donbt,  tee  Oofmmnwealth  v.  Webeter^  62  Id.  711t  and  note 


sot  OooFER  t;.  YoUKa  [Qeorgiai 

GooPBB  V.  YouNa 

[92  Omaaau,  960.] 

MaAflinai  ov  Damaoms  AOAnrm  Carbibr  vor  Noir-DBLnnnT  ov  Oooim  li 
tlMir  Talna  at  the  atipuUted  time  and  place  of  delivery,  if  tliere  li  a 
BMrket  for  them  there;  but  if  not,  and  the  owner  reqniree  the  goods  lor 
his  own  use  in  mannfaotoring  enterprises,  or  the  like,  the  expense  of  pto* 
oaring  them  in  some  other  mode,  and  the  aotoal  loss  by  expense  of  hsadsb 
etc.,  from  the  neoeasary  snspenston  of  bosiness  occasioned  by  the  delult^ 
may,  it  seema,  be  considered  in  estimating  the  damages. 

OSBT***"  n  NOT  LZABLB  fOB  L0S8  OF  PBOim  OF  IbOV  MANVFaOfVBBE  bj 

the  stoppage  of  his  works,  owing  to  the  non-delivery  of  coal,  wliidb  such 
carrier  has  agreed  to  transport;  and  evidence  of  soch  km  is  inadmisriUs 
In  an  action  for  a  breach  of  the  contract  of  caRiage. 

OaflB.    The  faots  appear  from  the  opimon. 
Thomas  L.  Cooper ^  for  the  plaintifF  in  enor. 
Overby  and  Bleckley  ^  for  the  defendant  in  enor. 

By  Oonrt,  McsDonau),  J.  This  suit  is  instituted  against  the 
defendant,  as  a  common  oarrier,  for  the  non-deliTezy  of  stone- 
ooal  which  he  had  undertaken  to  cany  for  the  plaintifF  from 
Ohattanooga  in  Tennessee  to  Etowah  in  Oass  counfy,  Georgia. 
The  plaintifF  is  engaged  extensiyely  in  the  manufacture  of  iron, 
and  relies  for  his  supply  of  coal  to  cany  on  his  operations  on  that 
which  is  carried  by  railroad  from  Ohattanooga  to  the  neighbor- 
hood of  his  works.  The  coal  belonged  to  plaintiff;  the  defend- 
ant was  to  transport  it.  It  is  alleged  that  by  reason  of  the 
failure  of  defendant  to  carry  the  coal  according  to  contract  the 
piaintiff  was  obliged  to  suspend  his  work,  and  that  by  reason 
of  that  suspension  he  failed  to  make  a  certain  amount  of  per 
profit,  and  this  lost  of  profit  he  insists  is  the  measure  of 
damages.  He  offered  proof  of  these  profits,  which  was  ob- 
jected to  by  the  defendant's  counsel,  and  the  decision  of  the 
court  sustaining  the  objection  is  the  only  error  complained  of 
in  the  record.  The  soundness  of  the  dedsion  in  law  depends 
on  the  rule  by  which  damages  are  to  be  assessed  against  com- 
mon carrien  for  non-deliTery  of  articles  conmdtted  to  them  at 
the  time  and  place  stipulated  for  their  delivexy.  The  general 
rule  is,  that  if  a  common  carrier  fail  to  deliTer  goods  according 
to  contract  he  is  liable  for  the  Talue  of  the  goods  at  the  time 
and  place  at  which  he  engaged  to  deliTer  them.  The  rule  is  an 
easy  and  simple  one.  It  is  just  to  the  owner,  and  does  no  in- 
justice to  the  carrier:  Sedgwick  on  Damages,  866;  Angell  on 
Oarriers.  460;  Edwards  on  Bailm.  670.    In  such  cases  the  carrier 
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deducts  from  the  valne  at  the  place  of  destination  the  freight 
for  transporting  them ,  and  pays  the  balance.  The  owner  gets  his 
profit,  and  the  carrier  gets  his  freight;  but  if  there  be  no  trade  in 
the  article  transported  at  the  place  of  destination,  and  nothing 
of  the  kind  can  be  purchased  there,  and  the  owner  wishes  it  for 
consumption  in  carrying  on  his  business,  and  cannot  proceed 
without  it,  what  is  tiie  rule?  We  know  of  no  rule  making  the 
carrier  liable  for  the  loss  of  profits  in  the  sale  of  articles  to  be 
manufactured  of  materials  deliyered  to  him  for  transportation, 
if  he  should  &il  to  deliyer  them. 

When  he  undertakes  as  a  common  carrier,  he  undertakes  in 
liew  of  the  liability  which  the  law  annexes  to  the  chazaeter  of 
common  carriers  for  a  breach  of  their  contracts;  and  the  owner, 
when  he  commits  his  goods  to  him,  does  it  likewise  with  a  Tiew 
to  the  redress  which  the  law  entitles  him  to  against  the  carrier, 
if  he  make  default.  But  because  there  is  no  trade  in  the  arti- 
de  deliTered  to  be  carried  at  the  place  of  destination,  it  is  no 
reason  that  the  carrier  should  not  be  liable  for  the  breach  of 
contract.  The  plaintiff  is  injured,  and  seriously  injured,  by 
default.  In  the  case  before  us,  the  plaintiff  is  engaged  at  hea^y 
expense  in  the  manufacture  of  iron,  and  coal  is  essential  to  the 
carxying  on  of  his  business.  His  works  are  constructed  for  the 
use  of  ooali  and  a  failure  in  a  regular  supply  subjects  him  to 
serious  losses.  If  there  be  no  market  at  the  place  at  which  the 
ooal  was  to  be  deliyered  to  the  plaintiff  from  which  he  might 
supply  himself,  he  must  resort  to  some  other  mode  of  transpor- 
tation, however  ezpensiTe,  or  stop  his  works.  In  the  case  of 
(y Conner  t.  Fimler,  10  Watts,  418,  dted  in  Sedgwick  on  Dam- 
ages, 867,  the  defendant  was  sued  for  damages  for  refusing  to 
transport  wheat  from  Pittsburgh  to  Philadelphia  according  to 
contract.  The  transportation  was  preyented  by  the  approaching 
freedng  of  the  canaL  The  defendant  contended  that  the  meas- 
ure of  damages  was  the  price  agreed  on  for  the  freight,  and 
that  for  which  the  carriage  by  others  might  have  been  obtained; 
and  the  court  held  that  this  would  be  the  rule  if  the  plaintiff 
could  have  obtained  another  conyeyance.  There  being  a  nuuv 
ket  for  wheat  at  Pittsburgh  as  well  as  Philadelphia,  the  court 
held  the  rule  of  danmges  to  be  the  difference  between  the  Talua 
of  wheat  at  Pittsburgh,  with  the  freight  added,  and  its  value 
at  Philadelphia. 

In  estimating  the  damages  in  cases  when  the  article  to  be 
tnnsported  cannot  be  purchased  at  the  place  of  destination,  and 
the  carrier  who  has  contracted  to  carry  it  has  the  exclusive  right 
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of  tnnsportation  bj  the  eheapest  mode,  the  difference  between 
the  price  agreed  upon  or  usual  by  that  mode  and  the  terms  on 
which  others  wonld  cany  it  by  other  modes  of  transportation 
ought  to  be  considered;  and  in  this  case,  and  all  like  it,  it  might 
not  be  improper  to  admit,  additionally,  evidence  of  losses  bj 
the  expense  of  hands,  etc.,  dnring  a  necessary  suspension  <rf 
business  occasioned  by  the  default  of  the  carrier  for  a  period 
during  which  the  plaintiff,  by  ordinary  diligence,  could  not  sup- 
ply himself  by  other  means  ^th  the  axticle  agreed  to  be  cazried. 

It  is  proper  for  me  to  remark  that  the  rule  as  to  the  measure 
of  damages  in  this  case  was  not  Tcry  fully  discussed  by  us,  as  it 
was  not  necessary  for  the  decision  of  the  question  presented  in 
the  record  to  go  beyond  the  particular  measure  of  damages  in- 
sisted on  by  the  plaintiff. 

We  know  of  no  rule  which  subjects  a  common  carrier  to  a 
higher  measure  of  damages  for  a  breach  of  his  contract  than 
the  amoimt  of  profits  which  the  owner  might  haye  made,  oyer 
the  freight  and  cost,  by  a  sale  at  the  time  and  place  at  which  the 
article  or  goods  to  be  transported  were  to  be  deUvered,  provided 
there  be  a  market  for  the  article  there.  In  case  there  be  no  mar- 
ket for  the  commodity  or  goods,  and  the  owner  requires  them 
for  his  own  use,  I  do  not  see  why  the  rule  should  not  be  modi- 
fied to  suit  the  justice  of  the  case;  but  it  cannot,  in  our  judg- 
ment, be  so  modified  as  to  hold  that  the  carrier  shall  be  lia- 
ble for  the  profits  which  the  owner  might  have  realized  by  the 
sale  of  articles  into  which  he  might  manufacture  them.  Such  a 
rule  would  make  the  carrier  an  insurer  against  all  casualties  in 
the  process  of  manufacturing. 

Several  cases  have  been  relied  on  to  establish  the  proposition 
contended  for,  but  none  of  them,  in  our  judgment,  sustains 
it.  The  case  of  McuterUm  v.  Mayor  of  BrooJdyn,  7  Hill,  61  [42 
Am.  Dec.  88],  Sedgwick  on  Damages,  74,  was  not  the  case  of  a 
carrier,  but  it  was  the  ordinary  case  of  an  agreement  to  pur- 
chase, at  stipulated  prices,  marble,  to  be  delivered  as  agreed 
upon  in  the  contract.  The  seller  of  the  marble  had  to  purchase 
it.  The  agreement  had  all  the  essential  x>arts  of  a  contract.*  One 
party  had  no  right  to  disafBrm  and  annul  it  without  the  consent 
of  the  other. 

If  the  plaintiff  in  that  action  had  been  a  defendant,  and  ths 
suit  liad  been  for  a  failure  to  deliver  the  marble  agreeably  to  his 
contract  of  sale,  he  could  not  have  discharged  himself  from  lia- 
bility by  alleging  that  he  could  not  himself  purchase  the  marble 
at  any  price,  but  he  would  have  been  held  to  the  contract,  and 
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the  damages  to  which  he  would  haTe  been  Bubjected  would  haTe 
been  the  difference  between  the  price  at  which  he  had  contracted 
to  sell  it  and  the  price  that  the  plaintiff  had  or  would  have 
bad  to  pay  for  it,  howeyer  enormous,  if  it  was  a  price,  and  no 
greater,  at  which  the  same  quality  of  marble  could  be  obtained 
by  the  use  of  due  prudence  and  diligence.  If  one  of  the  ale- 
ments  of  a  contract  be  mutuality  of  obligation,  the  other  party 
was  certainly  liable  for  a  breach,  from  whatever  cause,  except 
the  fault  of  the  plaintiff,  and  he  could  not  excuse  himself  by  his 
abandoning  or  suspending  the  work  on  which  he  intended  to 
use  the  marble. 

But  the  action  in  this  case  was  not  instituted  for  a  breach  of 
the  sale  of  coal  at  a  stipulated  price  to  bedeliyered  at  that  place. 
Had  it  been,  the  measure  of  damages  would  have  been  the  dif- 
ference between  the  market  price  at  that  place  and  the  stipulated 
price,  without  reference  to  its  yalue  elsewhere. 

The  rule  which  I  haye  suggested  as  the  proper  one  for  the 
measure  of  damages  against  a  carrier  who  has  the  exdusiye  right 
of  transportation  by  the  cheapest  mode,  at  the  suit  of  a  person 
engaged  extensiyely  in  manufacturing,  and  who,  from  the  breach 
of  the  contract  for  carrying  the  article  necessary  to  him  in  his 
business  by  the  carrier,  has  been  compelled  to  suspend  his  oper- 
ations, seems  to  meet  the  justice  of  the  caee  more  nearly  than  any 
that  occurs  to  my  mind. 

Judgment  affirmed.  ___^ 

Loss  OF  PROBPxoiiyB  FftomB  as  EuauDrr  nr  Damaob:  See  Ifotertoii^. 
▼.  JUajfor  etc  </  BnMyn^  42  Am,  Dao.  38;  Oamum  ▼.  Fnimim^  63  Id.  474| 
Ccweta  FalU  Mfg.  Co.  v.  Rogen,  65  Id.  602;  Woreemer  v.  Oreai  FaUs  Hfg. 
Co,,  66  Id.  217,  and  caseB  collected  in  the  notes  thereto.  The  principal  cue 
U  dted  M  an  anthority  on  this  point  in  Wutem  tie.  Oo.  ▼.  Oox,  39  Ind.  266. 

IfsABUBS  OF  Damaqis  FOB  NoN-DKLnmT  OF  G00D8  BT  CoMiioir  Cabbixb; 
See  Hand  ▼.  Ba^fnea,  33  Am.  Dec.  64;  8mUh  ▼.  Qriffiik^  38  Id.  639;  RaMoiu 
y.  Neal^  60  Id.  679;  Shaw  ▼.  South  Carolina  B,  B,  Co.,  57  Id.  768;  NeUka  y. 
8ouih  CaroUna  B.  B.  Co.,  62  Id.  409,  and  notee.  To  the  point  that  for  the 
non-delivery  of  the  goods  in  snoh  a  case,  if  they  are  lost  the  measore  of  dam* 
ages  is  their  yslne  at  the  place  of  destination,  dednoting  freight,  the  principal 
esse  is  dted  in  Tbfbr  ▼.  ColUer,  26  Ga.  126;  and  i^oaie  B,  B.  Co.  ▼.  SUMn,  30 
Id.  641. 
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ReINHABT   t*.  MiLLEB. 

hiwKBunKMAmm  nr  Mabbiaqb  Settlxmkht  Rbad  nr  Evxdkhob  win  ao* 
be  deemed  to  fender  it  inoompetent  where  their  nelnie  doee  not  eppMv 
in  the  moord.  Their  mftteriAlity,  and  the  queetian  whether  they  wwe- 
made  before  or  after  the  exeootian  of  the  inetrament,  are  matten  for  th» 
Jury. 

Bioimro  of  Obaxtox's  Kaib  to  Dked  bt  Stbakoeb  bt  Obaktor'b  Dibw^ 
nov  given  at  the  time  is  good,  althongh  it  was  not  signed  in  the 
diftte  Tiew  of  the  grantor,  and  althoogh  the  attesting  witnessee  did 
hear  the  direction,  if  it  is  otherwiM  snffioiently  proved. 

0B4Tt7TB  BBQUnUHO  RbOQRDIVO  OF  MaBUAOB  SXTTUaCBNTB  18  FOB  BbIB* 

FIT  OF  Cbbditobs  sod  bonajide  pnrohaaers. 

UnuBOOBDBD  MiBBiAOB  Skftlbmxnt  IS  GooD  between  the  parties^  and  i» 
admissible  in  eridenoe  if  the  ezeontion  is  proved. 

RaanviGATioif  of  Dbbd  bt  Gbabtob  whosb  Namb  is  Siokbd  bt  Abothib 
by  his  direction  at  the  time  of  signing  is  unneoeseary,  bat  if 
ratification  may  be  inferred  froi^  condnct,  as  where  a  woman  wliose: 
is  so  signed  to  a  marriage  settlement  said  she  wonld  not  marry  the  other 
party  nntil  the  instmment  was  ezecoted,  and  after  the  signing  did  many 
him. 

Dbbdb  of  FBB80NALTT  HBBD  BOT  BB  Attb8TBI>,  or  signed,  ecalcd,  and  de- 
livered before  witnesses. 

Vbbodtion  of  Dbbd  mat  bb  Pbotbd  bt  OiBOimarAivoBs,  if  AxTBarnro  Wi^ 
BB88BS  FoBOBT  OT  deny  their  attestation,  or  disagree  as  to  the  faots. 

DBCBmOUTIOH  of  DBOBASBb  FBBflOir  THAT  Hb  WAS  AXTBRIHO  WrbBBB  tO 

an  instmment  is  hearsay  and  incompetent. 

|^«MAit»^a  VT  JODOB  VPOB   TbRTMONT   KbCB88ABZI.T  MaBB   In   '*'»^^  B 

motion  to  reject  evidence  are  not  ground  for  reversaL 
llonoN  FOB  Kbw  Tbial  hot  Tbvlt  Statdto  Obouitd  of  BsfiiaA&  <m 
OoBTonxAVOB,  which  is  ezoepted  to,  should  be  overmled. 

Tbotkb  for  certain  negroes  claimed  by  the  plaintiff  ae  the 
properly  of  his  late  wife,  Oassa,  before  their  marriage.  The  de- 
fendant claimed  as  trostee  under  a  marriage  settlement  executed 
at  the  time  of  the  marriage,  whereby  it  was  provided  that  the 
property  should  go  to  her  brothers  and  sisters  upon  her  decease 
without  issue.  It  appeared  from  the  CTidence  that  the  maxriage 
settlement  was  executed  on  the  day  of  the  marriage;  that  it  was 
signed  by  the  plaintiff;  thatOassa  Miller,  the  intended  wife»  did 
not  personally  sign  it;  that  when  it  was  ready  for  her  signaturct 
her  brother,  John  Miller,  took  it  to  the  room  where  she  was 
dressing,  and  she  told  him  to  sign  it  for  her,  and  he  accordingly 
signed  her  name  to  it  on  a  gate-post  near  the  door.  It  further 
appeared  that  the  said  Oassa  declared  that  she  would  not  many 
the  plaintiff  without  such  a  settlement  being  executed.  The 
subscribing  witnesses  to  the  instrument  were  one  Oay  and  Lewis 
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Beaoham,  the  subetanoe  of  whose  teetimony  is  stated  in  the  opin- 
ion. The  marriage  settlement  was  offered  in  evidenoe,  and  ob- 
jected to  because  of  certain  interlineations  appearing  on  the  taoa 
of  it,  because  there  was  no  authority  by  deed  for  the  signing  of 
his  sister's  name  by  John  Miller,  and  because  the  instrument 
had  not  been  recorded.  The  instrument  was  neverlheless  ad- 
mitted. The  plaintiff  oflisred  the  testimony  of  one  Holmes  to 
show  that  one  Wright,  deceased,  had  told  him  he  was  a  sub- 
scribing wi^ess  to  the  instrument,  but  the  testimony  was  rejected. 
The  court  was  requested  bj  the  plaintiff  to  instruct  the  jury, 
among  other  things:  1.  That  the  instrument  was  invalid  if  not 
recorded;  2.  That  it  was  inadmissible  in  eridence  unless  re- 
corded; 8.  That  where  the  act  of  an  agent  was  by  deed,  its  rati- 
fication must  be  by  deed;  4.  That  all  sealed  instruments  must 
be  signed,  sealed,  and  deliTered  before  two  witnesses,  and  that 
this  instrument  must  have  been  so  signed;  5.  That  the  direction 
to  John  to  sign  Oassa's  name,  to  be  Talid  in  any  case,  must  have 
been  given  in  the  presence  and  hearing  of  the  attesting  witnesses; 
6.  That  to  constitute  a  constructiTe  presence  of  CSassa  Miller  at 
the  execution  of  the  instrument  she  must  have  been  in  the  pres- 
ence and  riew  of  the  parties  and  witnesses — ^which  requests 
were  refused,  and  instructions  were  given  of  a  different  tenor. 
Verdict  for  the  defendant.  Motion  for  a  new  trial  on  a  number 
of  grounds,  the  fourth,  fifth,  and  sixth  of  which  alone  need  to  be 
stated:  4.  That  the  court  erred  in  stating  in  the  hearing  of  the 
jury  that  if  CSassa  came  to  the  door  while  dressing,  and  told  John 
Miller  to  sign  for  her,  it  was  a  sufficient  constructiTe  presence^ 
and  that  as  it  appeared  that  she  had  said  she  would  not  many 
the  plaintiff  unless  he  signed  the  instrument,  and  they  did  marry^ 
it  raised  a  strong  presumption  that  the  contract  was  executed 
before  marriage;  6.  That  the  court  erred  in  denying  a  motion 
for  a  continuanee  sought,  because  of  the  imperfect  execution  of 
certain  interrogatories,  if  he  did  so,  because  the  exceptions 
thereto  were  too  late,  since  the  plaintiff  had  not  then  offered  any 
testimony  or  opened  his  case;  6.  That  the  verdict  was  contrary 
to  evidence,  and  to  justice  and  equily.  The  other  points  appeal 
from  the  opinion.    New  trial  refused,  and  the  plaintiff  ifxoepted. 

T.  J,  Anderrnn^  for  the  plaintiff  in  error. 
W.  B.  Oaulden,  for  the  defendant  in  error. 

By  Court,  MoDohald,  J.  This  bill  of  exceptions  throws 
upon  this  court,  pressed  as  it  is  for  time,  and  oppressed  by 
labor,  to  look  through  the  entire  record,  to  search  out  the 
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errors  complained  of ,  when,  according  to  the  statate,  Uie  enon 
should  be  plainly  and  distinctly  set  forth;  and  I  will  add,  ac- 
cording to  my  constmction  of  the  act,  shonld  be  as  method- 
ically set  forth  as  they  formerly  were  in  the  assignment  ct 
errors,  which  is  now  done  away. 

The  first  exceptions  apparent  in  this  record  are,  that  there  were 
interlineations  apparent  upon  the  &ce  of  the  marriage  contiaet 
offered  in  evidence,  and  on  that  account  the  defendant  objected 
to  reading  it  in  eridence  antil  they  were  explained;  2.  That 
there  was  no  writing,  nnder  hand  and  seal,  to  liGller  from  his 
aister,  authorizing  him  to  execute  the  contract,  and  it  was  not 
done  in  her  presence;  3.  That  the  contract  was  not  recorded  in 
the  county  of  the  husband's  residence. 

The  decision  of  the  court  overruling  these  objections  to 
the  evidence  is  excepted  to.  In  regard  to  the  first,  the  natnxe 
of  the  interlineations  does  not  appear  in  the  record,  whether 
ihey  altered  the  instrument  in  a  material  part  or  not  That  was 
a  matter,  however,  to  be  referred  to  the  jury;  and  whether  the 
alterationB  were  made  since  the  execution  of  the  instrument, 
and  whether  they  found  contrary  to  evidence  in  that  respect, 
we  cannot  tell,  as  the  interlineations  may  have  been  of  such  a 
description  that  there  was  no  temptation  to  the  party  to  make 
{hem. 

John  Miller  signed  his  sister's  name  to  the  contract.  It  is 
not  signed  as  agent.  A  stranger  may  seal  a  deed,  **  by  the  al- 
lowance or  commandment  precedent,  or  agreement  subsequent, 
of  him  that  is  to  seal,  before  the  delivery  of  it,  and  it  is  as  well 
as  if  the  party  did  seal  it  himself:"  1  Shep.  Touch.  57.  The 
evidence  was  expreBs  as  to  the  **  commandment  precedent  to  the 
delivery"  by  the  party  who  was  to  sign  it.  Her  brother  vrent 
to  the  door  of  the  room  where  Cassa  ICller  was  dressing,  and 
requested  her  to  sign  the  contract.  He  must  have  had  it  vrith 
him.  She  authorised  him  to  sign  her  name.  It  was  signed 
near  the  yard  on  the  gate-post,  and  under  circumstances  which 
warranted  the  court  to  submit  the  contract  and  the  evidence  to 
the  jury. 

The  act  in  regard  to  recording  marriage  settlements  vraa 
intended  for  the  exclusive  benefit  of  bona  fide  purchasers  and 
creditors.  The  instrument  is  valid  between  the  parties.  For 
the  reason  already  assigned,  the  first  request  of  plaintiff  ought 
not  to  have  been  given  in  charge  to  the  jury. 

There  was  no  ground  for  the  second  request  Tins  was  an 
action  of  trover  for  the  recovery  of  negroes.    The  deed  was 
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good  without  a  witnees  for  the  personalty.  It  was  also  admissi- 
ble in  eTidenoe»  whether  reoorded  or  not,  if  the  ezeontion  was- 
proved. 

There  was  no  oooasion  for  ratification  in  this  case  of  any 
sort,  under  the  Tiew  we  have  taken  of  it.  It  was  CSassa  Miller^s 
own  act,  performed  by  her  brother  by  her  command.  Bnt  had 
a  ratification  been  necessary,  it  was  ratified  by  the  act  of  the 
party.  The  instmment  was  proved  to  have  been  executed* 
Oassa  Miller  had  declared  that  she  would  not  many  Beinhari 
antQ  he  did  execute  it.  She  did  many  him.  From  these  facts, 
it  must  be  infened  that  the  deed  had  been  executed  before  the 
marriage,  and  that  she  knew  it. 

There  is  no  authorify  for  saying  that  all  sealed  instrument* 
must  be  signed,  sealed,  and  delivered  in  the  presence  of  two 
witnesses.  It  is  true  in  regard  to  conveyances  of  land  and  do- 
nations of  slaves  under  our  statute  and  judicial  decisions,  but 
it  does  not  go  beyond. 

In  this  case,  negroes  alone  were  the  subject  of  litigation, 
but  if  the  land  also  had  been  in  controversy,  tiiere  was  no  neces- 
sity for  further  proof  to  send  the  contract  to  the  jury.  If  the 
subscribi])g  witness  to  an  instrument  denies  or  forgets  his  attes- 
tation,  circumstances  may  be  resorted  to  for  proof  of  its  execu- 
tion: Jackson  v.  Ghristman,  4  Wend.  282;  Bex  v.  Inhabitants  of 
Longnor^  4  Bam.  &  Adol.  647.  The  attesting  witnesses  to  the 
marriage  contract  differ  in  their  testimony  in  this  case  in  regard 
to  the  attestation.  One  of  the  witnesses  could  not  write.  He 
testifies  that  Alexander  M.  Wright,  when  the  contract  was  exe- 
cuted, was  two  or  three  yards  from  them,  in  the  door-yard,  and 
that  he  did  not  sign  it. 

Lewis  Beacham,  the  other  witness,  could  write,  and  testifiee 
to  the  execution  of  the  instrument  and  to  his  own  signature, 
and  to  the  contents,  but  yet  says  that  he  believes  Wright  was  a 
subscribing  witness,  but  may  be  mistaken.  He  does  not  even 
recollect  that  (}ay  was  present  or  a  witness,  nor  does  he  remem- 
ber that  his  name  was  to  the  contract  when  he  signed;  and  still 
Gay's  name  is  directly  above  his  on  the  instrument,  and  Wrighfa 
name  does  not  appear.  The  evidence  of  Davis  in  this  state  of 
things,  that  he  had  heard  the  plaintiff  say  that  he  had  a  mar- 
riage contract  with  his  wife,  was  entitled  to  great  consideration 
as  evidence  of  its  due  execution. 

Whether  the  witnesses  knew  of  the  authority  of  or  direction 
to  MiUer  to  sign  has  nothing  to  do  with  the  validity  of  the 
eontnaot.    If  he  was  directed  to  sign  it,  and  signed  agreeably 
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to  the  direction  in  snob  manner  ae  to  make  his  signing  a  valid 
execution  of  it,  it  was  soffioient.  But  these  things  sbonld,  of 
eonrse,  have  been  made  out  on  the  trial  by  either  direct  or  oir- 
oomstantial  proof ,  and  the  circomstanoes  testified  to  by  the 
witnesses  were  before  the  jury. 

The  proof  proposed  to  be  made  by  Oharles  L.  Hohnes  was 
hearsay  CTidenoe.  What  Wright  said  could  not  aflfeot  the  in- 
terest of  either  party. 

What  the  presiding  judge  stated  in  the  hearing  of  the 
Jury,  and  which  is  set  forth  in  the  fourth  ground  of  the  motion 
for  a  new  trial,  was  said  necessarily  in  deciding  a  motion  made 
by  counsel  to  reject  the  marriage  contract  as  evidence,  on  the 
ground  that  its  execution  had  not  been  proved. 

The  fifth  ground  of  the  motion  for  a  new  trial  was  OTermled 
by  the  court  below  because  it  did  not  truly  state  the  ground  of 
the  decision.  The  motion  for  a  continuance,  and  the  grounds 
on  which  it  was  made,  are  not  set  forth  in  the  record.  It  is  a 
conditional  exception. 

We  think  that  the  verdict  of  the  jury  was  warranted  l^  the 
evidence,  the  equity,  and  justice  of  the  case,  and  that  the  judg- 
ment of  the  court  below  must  therefore  be  affirmed. 

Judgment  affirmed.  

AiffBunov  oa  IirTsaLKirsATiov  ur  LmnKnanrr  whut  Dmmmm^  ICabi, 
sad  who  to  jadge  of:  See  PrbUnp  r.  MUeheU,  63  Am.  Dea  258,  and  notei 
■ee  alao  C^arkr.SekMn,  62  Id.  307,  and  note. 

BiOKnro  ov  Okantob's  Naib  to  Dud  bt  Thxbd  PBBSoir  bt  his  Di- 
BBonoN,  and  in  hU  pnienoe,  anffieienoy  of:  See  Qwrdmr  v.  (htrdmer^  S2  Ank 
Deo.  740,  and  note.  The  prindpal  oase  la  oited  with  approval  to  the  poiaA 
that  a  dgning  of  a  party'a  name  to  any  instrament  by  a  third  penon  In  hia 
pretenoe,  by  hie  direction,  is  a  aigning  by  himself^  in  FUmkUr  t.  Staler  48 
Qa.  170;  and  Ommmgkam  ▼.  Lamar^  61  Id.  676b 

BioiSTRATioir  OF  Mabktaob  SBiruBitKimi:  See  Bo&Um  t.  OumminB^  60 
Am.  Dea  717;  OiwfWT.  Braa^ord^  13  Id.  702;  JftOer t.  Ktnhaiff,  23  Id.  183. 

Ubbboobbbd  Mabktaob  SnrrLBMBBn  and  other  oooTeyanoea,  Talidi^  of: 
See  Ghfeiu  r.  Brwtfwd,  13  Am.  Dea  702;  MUkr  r.  Kenium,  23  Id.  183; 
V<m  T.  Jf ofioa,  60  Id.  760;  Wade  t.  Oremwood,  40  Id.  769;  /Vice  t.  Jfo> 
Domdd,  64  Id.  667;  l>avi$  ▼.  Owiub^.  66  Id.  106;  Ilo^  r.  Rkk$,  68  Id.  374^ 
aadnotea 

Pboov  op  BxBOunov  ov  Dbid  Othbbwibb  than  bt  Avmrnro  Wn 
VBBun:  See  Oox  t.  DavU,  62  Am.  Deo.  100;  WIUiamB  t.  Walker^  46  Id.  Sk 
Bte,  aatoproof  of  ezeoation  of  wilU  by  other  evidence  than  that  of  the  atteet 
lag  witnewee,  Oreemmgh  r,  OrtemmgK  61  Id.  667*  and  nota 

EzTKiflsiOB  or  Opinion  bt  Judob  on  Facts:  See  PctU  t.  Eomtt  60  Am. 
Dec.  329;  MeUedge  ▼.  Bottan  Iron  Co.,  61  Id.  69;  Ortmier  t.  Kirbar^  Id.  724; 
frOfoii  T.  JETiMtoa,  63  Id.  138;  i^ewWy  ▼.  ^icris, 64  Id.  361;  BtukmT.SJMdM, 
06 Id.  436;  Flo^r.  Bieks,  68  Id.  374;  BaMmonticR.  R.  OtK  ▼.  Woodf^, 
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M  Id.  72;  Wamm,  t.  JaekmmviOe^  58  Id.  610;  MeMm  r.  Bauieg.  BSt  Id.  ITli 
PorterY,  SeUer,  Id.  341;  Jtmu  ▼.  <Sifti<e,  Id.  660;  Sprktg  Oatdmtie,  /am.  Ok. 
▼.  ii^Kiii«»  66  Id.  806^  and  OMes  died  in  the  notai  tfaaratow  Tlie  principal  oim 
ii  citsd  on  thli  point  in  JfoSofy  ▼•  ^Staie,  62  0*.  164. 


Seamfbb  v.  Hooks. 

rn  GwHMu,  flot.] 

VmcoTAsavm  Wnii  nUirwBnTiH;  and  a  dgned  writing  intflodedMAwll^ 
bat  not  dnly  attatted,  oannot  be  aet  np  aa  a  nnnonpathra  wiU. 

AvnAL  from  a  judgment  of  the  court  of  ordinaiy  xefocdng  pio- 
bate  of  a  signed  mjting  intended  as  a  "will,  but  not  duly  attested, 
and  also  refusing  to  allow  an  amendment  setting  it  up  as  a  nun* 
eupatiTe  will.  The  only  question  here  was  whether  its  being 
written  and  signed  prevented  it  from  being  a  nuncupatiTe  will. 

B,  F.  Lycn^  and  JlcCoy  and  BawkinB,  for  the  plaintiff  in  enor. 

Siromer,  and  Warren  and  Warren,  for  the  defendant  in  error. 

By  Court,  Bwxsaa,  J.  If  a  person  sign  the  writing  which  he 
int^ds  to  be  his  will,  does  the  act  of  signing  prevent  the  will 
from  being  a  nuncupative  will  ? 

We  thank  it  does.  A  nuncupative,  will  is  a  will  that  is  not  in 
writing. 

Swinbum  says:  A  nuncupative  testament  is  when  the  testa- 
tor, without  any  writing,  doth  declare  his  will  before  a  snffloiant 
number  of  witnesses:  Swinbum  on  Wills,  87;  see  Id.  77.  To 
the  same  effect  is  the  orphan's  legacy:  Godol.  18,  6. 

Coke  says:  "Ihsiamentum  eei  duplex:  1.  InmnpHe;  2.  JKcu- 
cupaHvum,  seu  eine  ecrip^,** 

Now,  it  cannot  be  said  of  any  deed,  or  bond,  or  promissoiy 
note,  that  is  signed  by  the  maker  of  it,  that  it  is  a  deed,  or  ft 
bond,  or  a  promissoxy  note,  as  the  case  may  be,  not  in  writing; 
on  the  contrary,  it  is  to  be  said  of  every  deed,  bond,  or  promis- 
sory note,  that  is  signed  by  the  maker  of  it,  that  it  is  a  deed,  or 
a  bond,  or  a  promissory  note,  as  the  case  may  be,  in  writing. 

And  it  must  be  true  that  whatever  may  or  may  not  be  said 
of  a  deed,  or  a  bond,  or  a  promissory  note,  in  this  respect, 
equally  may  or  may  not  be  said  of  a  wiU  in  this  respect  It 
must  be  true,  therefore,  that  it  cannot  be  said  of  a  will  that  is 
signed  by  the  maker  of  it  that  it  is  not  a  vrill  in  writing;  conse- 
quently it  cannot  be  said  of  such  %  vrill  that  ii  as  a  nuncupative 
win. 
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This  is  the  conclusion  to  which  we  come;  it  is  also  that  to 
which  the  court  below  camCi  for  it  refused  to  allow  the  amend- 
ment. 

We  think,  therefore,  that  its  judgment  ought  to  be  a£Bnned» 

Judgment  affirmed. 

KuNOUFATivx  Wnis.*-Thit  mbjeot  it  diaoiUBed  at  length  in  thfriiotot» 
8phe9  T.  Sffhes,  20  Am.  Deo.  44;  see  alao  the  note  to  ChUhrie  t.  Oi0a»»  SO  Id. 
S18;  DoTMy  t.  Skeppard^  37  Id.  77;  Qf^U  ▼.  Offutt^  38  Id.  183;  Baker  t. 
Dodmm,  40  Id.  660;  Ptoftev.  BoftgtMt^  42  Id.  543;  ^McT*  Ea^y.  Care^^U 
U.  670. 


TiPT  V.   ELkBDEN. 

in  QaosaiA,  028.] 

DxnnrDABT  n  aror  Ijablb  as  hatino  Rboommxndxd  Ixboltxst  to  Cbkdit, 
either  at  upon  a  guaranty  or  for  a  deceit,  where  he  merely  coontenigna 
a  letter  of  snoh  inaolvent  to  a  dealer  in  certain  artidesy  to  the  effect  that 
the  inaolvent  is  agent  for  the  parchaae  of  anoh  artidea  to  a  oertain  amoonti 
that  he  wishes  to  aaoertain  where  they  can  be  bought  cheapest;  that  the 
money  is  in  hand,  and  that  the  letter  is  written  at  the  "instigation''  of 
the  defendant,  where  the  receiver  of  the  letter  afterwards  pnrchasea  and 
forwards  the  articles  and  they  are  not  paid  for. 

DBOLARATIOir    lOK  DlOBIT  fOB  BsOOlOfBNDINO  AnOTHSB  TO  CrBDIT  miisl 

allege  that  the  defendant  knew  that  the  party  was  not  to  be  trusted. 

Absumpsxt,  the  deolanition  alleging,  in  substance,  that  the 
plaintiff,  upon  the  assurance  of  tixe  defendant  that  one  Hunt 
was  entitled  to  credit,  had  furnished  certain  band  instruments 
to  Hunt,  who  had  not  paid  for  them;  that  the  defendant  knew 
that  Hunt  was  insolvent  and  worthless,  and  that  the  plaintiff 
was  deceiyed  and  damaged  by  said  false  representations.  Two 
letters  of  Hunt  were  offered  by  the  plaintiff,  and  admitted  in 
eTidence  against  the  defendant's  objections.  The  first  was 
countersigned  by  the  defendant,  and  was  to  the  following  effect: 
'  'At  the  instigation  of  Colonel  Tift  of  our  county,  I  address  you  a 
few  lines,  the  purport  of  which  is:  the  young  men  of  this  place 
are  desirous  of  forming  a  band;  the  purchase  of  the  instruments 
has  been  left  to  me,  with  instructions  to  obtain  them  where  they 
can  be  bought  cheapest.  Inclosed  you  will  please  find  a  list  of 
instruments,  the  cost  of  which  you  will  ascertain  and  inform  me 
forthwith.  You  can  state  in  your  inquiries  of  those  men  who 
haTe  such  articles  that  the  money  is  in  hand."  The  second  let- 
ter was  not  countersigned  by  the  defendant,  and  his  name  was 
not  mentioned  in  it.    It  was  an  order  for  the  instruments,  and 
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promiaed  to  remit  a  draft  therefor  by  the  next  mail.  The  plain- 
tiff  puichaaed  and  forwarded  the  instmments.  The  mQney  to 
pay  for  them  had  been  made  up  by  the  members  of  the  band 
and  placed  in  Hunt's  hands.  Verdict  for  the  plaintiff,  and 
motion  for  a  new  trial  OTermled,  to  which  the  defendant  ez- 
eepted. 

Va9on  and  Dam^  for  the  plaintiff  in  errors 
Lyon  and  Clarke,  for  the  defendant  in  error. 

By  Court,  Bwxsaa,  J.  All  that  Tift  did  was  to  countersign 
the  first  of  the  letters  written  by  Hunt  to  Harden.  The  ques- 
tion therefore  is,  whether  this  act  of  Tiffs  made  him  liable  to 
Harden  for  the  price  of  the  musical  instruments  purchased  by 
Harden  for  Hunt. 

What,  then,  did  this  act  of  Tift's  amount  to  ? 

It  amounted  to  an  assurance  by  Tift  to  Harden  that  the  state- 
ments contained  in  the  letter  were  true.  It  did  not  amount  to 
an  assurance  by  Tift  to  Harden  that  Hunt  was  a  person  fit  to  be 
credited  for  the  price  of  the  musical  instruments,  and  to  a  re- 
quest by  Tift  to  Harden  that  Sbrden  would  credit  Hunt  for 
that  price.  Therefore  it  did  not  amount  to  a  guaranty  on  the 
part  of  Tift — a  guaranty  of  that  price.  Indeed,  it  was  not  treated 
in  the  declaration  as  a  guaranty.  Indeed,  the  act  did  not  amount 
eyen  to  so  much  as  an  assurance  that  Hunt  was  a  person  fit  to 
be  credited  for  the  price  of  the  musical  instruments.  Nor  was 
there  the  least  need  that  it  should  haTe  amoimted  to  such  an 
assurance.  Hunt  had  the  money  with  which  to  pay  for  the 
instruments.  Hunt  did  not  ask  for  credit;  he  asked  for  informa- 
tion; he  asked  Harden  to  find  out  the  lowest  price  at  which  the 
musical  instruments  could  be  purchased,  and  to  communicate 
that  price,  when  found  out,  to  him. 

And  perhaps  it  is  equally  true  that  the  act  cannot,  fairly  con- 
strued, be  made  to  amount  to  an  assurance  that  Himt  was  a 
person  that  could  be  depended  on  to  make  a  faithful  application 
of  the  money  that  had  been  put  into  his  hands  to  be  used  in  the 
purchase  of  musical  instruments.  Is  there  anything  in  the  let- 
ter from  which  Harden  would  have  had  the  right  to  infer  that 
either  Hunt  or  Tift  expected  or  supposed  that  the  musical  instru- 
ments would  be  sent  to  Hunt  before  Hunt  sent  the  money  with 
which  to  pay  for  them  to  Harden,  or  to  the  house  having  them 
for  sale  ?  It  can  hardly  be  said  that  there  is,  and  if  there  is  not, 
then  there  is  nothing  in  the  letter  from  which  Harden  might 
infer  an  assurance  on  the  part  of  Tift  that  Hunt  was  a  person 

Am.  naa  Toz..  LXnn-«» 


C14  Hanbt  v.  Tuokeb.  [Geois^ 

who  might  be  depended  on  to  make  a  fcdifafiil  applieationof  the 
money  pnt  into  his  hands,  to  be  applied  in  payment  for  maacal 
inatraments. 

But  even  if  the  act  may,  fiurly  constroedy  be  made  to  amount 
to  such  an  aasozance  as  this,  yet  the  aet  can  be  of  no  a^ail  to 
Harden  as  the  case  stands.  The  deokxation  does  noioontain  any 
allegation  that  Tift  knew  that  Hunt  was  not  a  man  who  oould 
be  so  depended  upon. 

The  resolt  is,  that  this  act  of  GBf fs  no  more  amounts  to  a  de- 
ceit than  it  does  to  a  guazanfy:  Blade  t.  LUOe,  20  Ga.  871;  Ba^ 
neU  T.  ThrriU,  Id.  88;  Savage  t.  Jackem,  19  Id.  805. 

But  unless  the  act  wassuoh  that  it  amounted  to  a  deceit  or  to 
a  guaxanfy,  it  could  not  give  aright  of  action  to  Harden  i^gainst 
Tift.  And  unless  it  could  do  this,  CTidence  of  it  could  not  be 
admiwriblfl  in  support  of  an  action  by  Harden  against  Tift. 

This  being  so,  the  court  below  erred  in  admitting  the  letter; 
or  at  least,  the  yerdict  was  contrary  to  law  and  eridence.    Theie- 

fore,  either  way,  the  court  below  erred  in  not  granMng  a  new 

•  « 

There  ought  to  be  a  new 


LuBQin'foiBFAZjaBnxnaiiNnAZiovioOBSDiT:  Saetfaenototo^onlT. 
(JoUeg,  26  Am.  Deo.  447,  fllioniring  thifl  aabjeot;  mo  aloe  Zahrittk  ▼.  8mkK 
M  Id.  A6],  and  oooeo  oollootod  in  tho  noto  thaieto^ 
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8iuuuff\i  Dud  to  Laud  Lmro  out  op  ms  Ck>UBTr  u  Toisw 

Vom  Dbd  d  FBorsBLT  Bxoludxd  moM  Jubt. 

BcKD  voB  TriiB  as  Evzdxvoi  or  Cangbled  Ooxtbaot  or  Pdmkasb  is 
OoMrEaaan  w  EraomsHT  to  show  that  a  pnmhuo  of  the  land  lij  the 
teiuuit'i  hnebond  from  one  of  plaintiflTs  leeeori  bad  been  oaaoeled;  when 
plaintiff  ofliBred  to  ahow  that  a  bond  waa  onoe  made  by  anoh  lesBor  to  the 
tenant**  hnaband,  oonditioned  that  be  ahoiild  make  tltlea  to  the  had  in 
dlapate  to  the  hnaband,  on  bemg  paid  oertain  anma;  and  to  farther  ahov 
that  this  bond  waa  in  aaid  leaaoF'a  poeienrion. 

Kzaounoir  or  Ck^mnaBioir  to  Taki  Tasmcoinr  on  LmBBOOATOiaiB  n 
voT  BiHDiRaD  yon>  by  the  abaenoe  of  a  atatement  fai  the  reton  of 
anoh  oomminrion  of  the  place  at  whioh  the  oommiaaion  waa  eseontad. 
Snbh  atatement  may  be  naefnl  in  Tariooa  waya,  but  It  la  not  fadlapea- 
aaUeu 

Eisoncurr  by  Doe  upon  the  eeveral  demiaea  of  Abaalom 
Hanby  and  Agariah  Does^  against  Boe,  oasual  qeotor,  and  Sarah 
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B.  Tacker,  tenant  in  possession,  for  the  xeoovexy  of  a  lot  of 
land  embraced  originally  within  the  botmdarieB  of  Lee  oouniy. 
Plaintiff  introdaoed  a  grant  from  the  state  to  Absalom  Hanbj» 
for  the  piece  of  land  in  dispute,  dated  January  24, 1828«  Next 
be  introduced  an  execution  in  faTor  of  Edmund  Hanby  againat 
Absalom  Hanby»  and  a  deed  by  the  sheriff  of  Lee  counly  to 
William  Hardin,  who  purchased  said  land  at  sheriff's  sale  made 
under  such  execution.  The  deed  was  dated  January  6, 1829; 
but  was  rejected  by  the  court  He  next  offered  a  deed  from 
William  Hardin  to  Azariah  Doss,  dated  July  9, 1888.  The  dep- 
ositions of  Hilton  B.  Doss,  a  witness,  residing  in  the  state  of 
Alabama,  were  oflSsred,  but  excluded  by  the  court,  on  the  ground 
that  it  did  not  appear  in  what  counly  said  depositions  were 
taken.  A  bond  made  by  Amriah  Doss  to  A.  G.  Tucker,  the 
husband  of  defendant,  for  titles  to  said  lot,  was  then  offered  by 
defendant,  who  proposed  to  prove  that  said  bond  was  in  the 
handwriting  of  A.  G.  Tucker;  the  object  being  to  sustain  and 
corroborate  the  testimony  of  McKendree  Tucker,  that  there  was 
a  rescission  of  the  contract  between  Tucker  and  Doss  for  the 
aale  of  said  land.  The  bond  was  rejected  by  the  court  Ver- 
dict for  defendant  Plaintiff  moved  for  a  new  trial,  upon 
grounds  among  which  were  the  foUowing:  1.  Error  in  ruling 
out  the  sheriff's  deed  to  William  Hardin,  the  plaintiff  propoa- 
ing  to  prove  by  parol  testimony  that  the  land  was  sold  by  the 
sheriff  of  Bandolph  couniy,  and  at  the  usual  place  of  shoiff's 
sale;  2.  Error  in  ruling  out  the  bond  made  by  Doss  to  A.  G. 
Tucker,  the  plaintiff  offering  to  prove  the  fiMst  stated  above; 
8.  Error  in  ruling  out  the  depositions  of  Hilton  B.  Doss,  for 
the  reason  given  above.  Hotion  overruled,  and  plaintiff  sol- 
oepted.    The  opinion  states  the  other  fsota. 

ZUdbar  and  JSeofl,  and  Fleming  Lano^  for  the  plaintiff  in  enoK. 

Douglass  and  Dou{^a8$,  represented  by  Sbod^  for  the  defend- 
ant in  error. 

By  Court,  Bsniu,  J.  Was  the  court  below  lig^t  in  reject- 
ing  the  deed  made  by  Starkie  OoUins,  as  sheriff,  to  William 
Hardin? 

This  deed  bore  date  the  sixth  of  January,  1829.  On  the 
twentieth  day  of  December,  1828,  what  is  now  the  county  of 
Bandolph  was  cut  off  from  the  couniy  of  Lee:  Daw.  Oom.  188. 
The  deed,  therefore,  was  made  after  the  creation  of  the  county 
of  Bandolph.  The  land  mentioned  in  the  deed  lies  in  the  part 
of  Lee  that  was  created  into  Bandolph.   It  is  recited  in  the  deed 
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that  Oollins  was  the  sheriff  of  Lee  county;  that  as  the  sheriff  of 
that  conniy  he  had  seized  and  sold  the  land;  and  that  the  sale 
was  made  on  the  first  Tuesday  in  January,  1829,  and  at  the 
plaoe  of  pablic  sales  in  the  cotinly  of  Lee. 

The  question  is,  Did  Oollins,  as  sheriff  of  Lee  connly,  have 
anthorily  to  nutke  the  deed  ?    We  think  that  he  did  not. 

*'It  shall  not  hereafter  be  lawful  for  any  sheriff  within  this 
state  to  leTjr  upon  or  sell  any  land  which  lies  out  of  the  county 
of  which  he  is  sheriff,"  says  an  act  of  1808:  Cobb's  Dig.  G09. 

But  the  plaintiff  offered,  it  seems,  to  prove  by  parol  that 
Collins  was  the  sheriff  of  Bandolph  county. 

Ought  such  evidence  to  have  been  received?  And  if  it  had 
been  received,  would  it  have  done  the  plaintiff  any  good  ? 

The  evidence  would  have  contradicted  the  recitals  in  the 
deed.  They  say  that  Collins  was  sheriff  of  Lee.  And  even  if 
we  admit  that  they  were  made  by  mistake  or  ignorance  of  a 
law,  it  is  questionable  whether  they  are  subject  to  be  contra- 
dicted in  this  way. 

But  suppose  they  are;  suppose  it  had  been  shown  that  Col- 
lins was  the  sheriff  of  Bandolph:  then  that  would  have  been 
shown  which  would  have  been  equally  fatal  to  the  deed,  for  the 
deed  is  a  deed  made  by  him,  not  as  sheriff  of  Bandolph,  but 
as  the  sheriff  of  Lee;  and  is  a  deed  made  by  him  on  a  sale 
that  took  place  at  the  place  of  public  sales  in  Lee,  and  not  at 
any  place  in  Bandolph;  indeed,  at  the  time  of  the  sale  Ban- 
dolph, though  cut  off,  had  not  been  organized  as  a  county,  and 
therefore  could  have  had  no  appointed  place  of  public  sales. 

Oollins,  then,  had  no  authority  to  make  the  deed,  and  con- 
sequently the  deed  was  void.  Being  void,  it  was  proper  that 
it  should  be  excluded  from  the  jury.  Whether  this  sale  is  one 
which  might  be  set  up  in  equity,  upon  the  principle  of  acqui- 
escence or  ratification  by  all  parties,  is  a  question  not  raised  in 
this  case. 

Was  the  rejection  of  the  bond  for  titles  proper?  It  seems 
that  A.  Q.  Tucker,  the  husband  of  Sarah  E.  Tucker,  the  tenant 
in  the  ejectment,  acquired  the  possession  of  the  land  from 
Azariah  Doss,  one  of  the  lessors  of  the  plaintiff;  that  he  ac- 
quired that  possession  from  Doss  by  purchasing  the  land  from 
Doss;  that  the  possession  of  Sarah  E.  Tucker  is  one  which  she 
acquired  on  the  death  of  A.  Ot.  Tucker,  her  husband,  as  suc- 
cessor to  him;  in  short,  it  seems  that  she  derives  all  her  rights 
from  Doss,  through  her  husband. 

It  also  seems  that  it  was  a  question  in  the  case  whether  the 
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purohase  by  the  husband  from  Doss  had  not  been  canceled  hj 
him  and  Doss.  Now,  if  the  porchase  was  canceled  by  them,  the 
effect  was  to  giye  Doss  the  right  to  retake  the  possession  of  the 
land  from  Tucker  and  from  all  claiming  under  him;  therefore 
from  Tucker's  wife. 

This  being  so.  Doss  had  a  right  to  show  a  cancellation  of  the 
purchase,  if  he  could.  And  to  show  a  cancellation  of  the  pur- 
chase it  was  of  course  necessary,  or  at  least  proper,  for  him  to 
show  the  contract  of  purchase— that  is,  to  show  the  thing  can- 
celed. 

Now  this  bond  was  certainly  evidence  of  a  contract  of  pur- 
chase, by  which  A.  Gt.  Tucker  purchased  the  land  in  question. 
It  was  therefore  admissible  to  the  jury;  for  the  question  whether 
it  was  evidence  of  the  contract  of  purchase — that  is,  the  can- 
celed one,  if  there  was  a  canceled  one — was  a  question  for  the 

Again:  the  bond  was  in  the  possession  of  Doss.  How  did  it 
get  there?  By  a  performance  of  the  condition  of  it,  or  by  a 
cancellation  of  the  contract  of  purchase  ?  If  in  the  former  way, 
then  Tucker  got  a  deed  from  Doss  when  he  gave  up  to  Doss  the 
bond.  Now,  Mrs.  Tucker  showed  no  such  deed.  From  all  of 
which  an  argument  of  more  or  less  force  may  be  drawn  that  Doss 
got  possession  of  the  bond  in  the  other  way,  that  is,  by  a  can- 
cellation of  the  contract  of  purchase. 

We  think,  then,  that  the  bond,  on  being  proved,  was  a  thing 
admissible  in  evidence;  and  therefore,  that  the  court  erred  in 
holding  it  not  to  be  admissible. 

We  know  of  no  law  that  makes  void  the  execution  of  a  com- 
mission to  take  testimony,  unless  the  place  of  the  execution  is 
sttfted  in  the  return  to  the  commission.  It  is  no  doubt  true 
that  the  statement  of  this  place  in  the  return  is  a  thing  that  may 
be  useful  in  various  ways,  yet  we  cannot  say  that  we  know  of 
any  law  that  makes  such  a  statement  indispensable. 

We  think,  therefore,  that  the  court  erred  in  not  permitting 
the  interrogatories  of  William  B.  Doss  to  be  read. 

The  grounds  of  the  motion  for  a  new  trial,  except  the  two 
last,  are  but  a  repetition  of  the  grounds  that  have  been  consid- 
ered. And  it  is  not  necessary  to  consider  the  two  last,  as  a  new 
trial  is  to  be  granted  on  the  grounds  already  considered. 

Judgment  reversed.  

Shvbiff  '8  Dbbd,  whkh  Void:  Jhtfimr  ▼.  Ccu^firanc,  18  Am.  Dea  80D| 
Parks  V.  Jachum^  25  Id.  666. 

DBPosmoir  will  bx  Prbsumxd  to  havk  bbkn  Takdi  Aooobdzno  to 
Ikonox,  wmoi:  See  Olds  v.  PcfweU^  42  Am.  Beo.  605. 
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Thx  f&ince^al  garb  WA8  oiEKD  in  WUUngham  v.  Fairdolh,  62  Gft.  1S7» 
where  it  was  said  that  before  the  decision  in  the  principal  case  there  waa  no 
special  statatory  provision  as  to  whether  it  was  necessary  that  the  piaoa 
where  interrogatories  were  exwjnted  shonld  appear.  "  Before  tlie  adoption  of 
the  oude»  it  was  held  that  this  was  not  necessary,  at  least  the  execution  of  tha 
commission  without  this  statement  was  not  Toidy"  citing  the  principal  case. 
In  the  case  referred  to  it  was  also  said  that  section  8888  of  the  oode  piovidaa 
that  the  answers  shonld  be  signed  hy  the  witness,  and  attested  offioially  by 
the  commissioners  named  in  the  oommission,  and  that  the  place  of  coceoatioB. 
shonld  also  appear.  "  This  determines  the  qnestion,  for  we  do  not  tel  aft 
liberty  to  say  that  what  the  law  veqnirsa  may  be  dispensed  witiL* 
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[98  QmommAt  VOL] 

RUILUUVJi  "Bo&nUBKfK  OF  LaHD  D  OoM Vf  JiUUl*i V I  NOCRB  TO  Axil  ov  TnsM 
by  which  the  perMn  in  possession  holds  the  land. 

OonmBXJonvm  "Nonom  ov  Fbiob  Dbid. — ^Where  junior  deed  Is  rsoorded,  bnl 
the  senior  one  is  not^  possession  under  the  latter  is  a  faot  admiwIMa  in 
evidence  against  one  claiming  under  the  former  deed  to  show  that  ht 
had  notice  of  the  latter  when  he  took  the  junior  deed. 

AavKBSM  Poessanov.— Land  was  sold  under  execution  as  the  father^s,  to 
whose  two  minor  sons  the  purchaser  oonveyed  it.  The  father  and  the 
two  sons  took  and  held  joint  possession,  under  this  conveyance;  and  sub- 
sequently the  land  was  again  sold  under  execution  as  the  father^  Th» 
second  purchaser,  after  more  than  seven  years  from  the  commflnoement 
of  such  joint  possession,  sued  the  father  and  the  two  sons  for  the  land. 
Under  these  drcnmstanoes,  the  possession  of  the  two  sons  was  held  to  ba 
adverse  to  the  purchaser. 

Ejioiment  by  Doe  upon  the  demiseB  of  William  Kolly  and 
William  D.  Elam,  against  Boe,  casual  ejector,  and  Philip  H. 
Wyatt,  William  W.  Wyatt,  and  James  Nixon,  tenants  is  pos- 
session, for  the  reooTeiy  of  a  piece  of  land  in  Marion  oonnly, 
formerly  Muscogee  oouniy.  Plaintiff  put  in  evidence  a  giant 
from  the  state  for  said  lot  of  land  to  William  Kelly,  and  a  deed 
from  the  sheriff  of  Marion  couniy  of  said  lot  to  William  D. 
Elam,  dated  July  81, 1849,  he  having  purchased  said  lot,  as  the 
properly  of  Philip  H.  Wyatt,  at  execution  sale  in  May,  18tf . 
Elam's  deed  was  recorded  Januaiy  7, 1850.  Defendants  pat  in 
evidence  a  deed  from  the  sheriff  of  Marion  county  to  William 
Wells  to  the  same  lot  of  land,  and  dated  May  6, 1845,  Well* 
being  the  purchaser  of  the  same  when  sold  by  the  sheriff  as  the 
properly  of  Philip  H.  Wyatt  under  execution  sale.  Defendant 
also  put  in  evidence  a  deed  from  William  Wells  to  the  two  in« 
taski  sons  named  below«  dated  October  10, 1845,  and  recorded 
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Uaroh  4, 1868.  Philip  H.  Wjatt  and  his  two  minor  sons,  Wil- 
liam W.  Wyatt  and  Elijah  M.  Wyatt,  went  into  posaeBsion  of 
said  land  nnder  the  deed  from  Wells,  and  they  all  remained  in 
possession  up  to  the  commencement  of  this  suit,  and  for  more 
than  seren  years  prior  to  the  time  when  this  action  was  brought. 
They  were  all  in  possession  at  Elam's  purchase  in  1849.  It  was 
determined  below  that  inasmuch  as  the  minors  were  in  possession 
of  the  land,  together  with  their  fiither,  although  they  held  under 
a  deed  from  Wells,  yet  this  was  no  notice  to  Elam;  and  as  the 
deed  to  Elam  had  been  recorded  in  the  time  required  by  law, 
and  before  the  deed  to  Wells  from  the  sheriff  and  the  deed  from 
Wells  to  the  minors  were  recorded,  and  they  not  being  recorded 
within  the  time  required  by  law,  that  Elam's  deed  was  entitled 
to  precedence.  Further,  that  as  the  minors  were  in  possession 
with  their  fiither  at  the  time  of  the  last  sale  to  Elam,  although 
they  had  been  in  possession  more  than  scTcn  years  prior  to 
the  commencement  of  this  suit,  yet  as  they  were  in  possession 
with  their  fiither,  their  possession  was  not  adTcrse  to  Elam,  and 
he  was  entitled  to  recoTer.  To  these  charges  defendant  ex* 
oepted,  and  the  jury,  as  directed  by  the  court,  found  for  plain- 
tiff on  the  demise  of  Elam,  and  defendants  tendered  their  bill 
of  exceptions. 

Bland/ord  and  Ofxnqfard^  hj  Smiih  and  Pou^  tar  the  plaintifGi 
in  error. 

W.  D.  Ulam  and  B.  JBB,  for  the  defendants  in  error. 

By  Oourt,  Bnnnvo,  J.  Were  the  two  charges  of  court  below 
zightt  At  the  time  when  Elam  purchased,  the  Wyatts  were  in 
possession  under  deeds,  but  deeds  unrecorded,  and  more  than 
twelTe  months  old.  Was  this  possession  notice  to  Elam  of 
those  deedst 

The  fourth  section  of  the  registry  act  of  1887  is  as  follows: 
**  In  all  cases  where  two  or  more  deeds  shall  be  executed  by  the 
same  person  or  persons,  conyeying  the  same  premises  to  differ* 
ent  persons,  the  one  recorded  within  twelye  months  from  the 
time  of  execution  (if  the  feoffee  haTC  notice  of  a  prior  deed  un- 
recorded at  the  time  of  the  execution  of  the  deed  to  him  or  her) 
shall  haTC  the  preference;  and  if  all  be  recorded,  or  not  recorded 
within  said  time,  the  eldest  shall  haye  the  preference:"  Gobb's 
Dig.  175. 

"  If  the  feoffee  haTC  notice  of  a  prior  deed  "  is  the  expression, 
not  if  he  haTC  some  particular  sort  of  notice,  but  if  he  haTC  notice. 
Now,  notice  of  any  sort  is  notice.    According,  then,  to  the  plain 
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words  of  this  act,  anj  sort  of  notice  will  be  good;  and  therefore, 
according  to  the  plain  words  of  the  act,  not  merely  actual  no- 
tice, bnt  also  constnictiye  notice  will  be  good. 

Possession  of  land  is,  to  all,  constnictiTe  notice  of  the  title 
by  which  the  person  in  possession  holds  the  land:  Hill  on 
Trustees,  812.  In  the  present  case,  howcTcr,  the  possession  in 
those  who  had  the  title  was  not  exdusiTe.  The  two  minor 
sons  of  Philip  Wyatt  were  the  persons  who  had  the  title. 
They  had  the  older  of  the  two  deeds.  But  the  possession  was 
in  Philip  Wyatt  as  well  as  in  them.  And  the  effect  of  these  two 
facts  (that  they  were  minors,  and  that  their  possession  and  that 
of  their  father  was  joint),  must  be  greatly  to  weaken  the  force 
of  the  fact  that  they  were  in  possession  as  a  fact  to  show 
notice  of  their  title  to  other  purchasers.  Still  the  effect  could 
not  be  wholly  to  destroy  the  force  of  that  fact. 

And  if  this  be  so,  the  first  charge  of  the  court  was  too  gen- 
eral; for  it  amounted  to  a  charge  that  this  fact  of  possession 
was  wholly  worthless  on  this  question  of  notice. 

We  think  the  fact  was  one  which  the  jury  should  have  been 
permitted  to  take  into  consideration  on  the  question  whether 
Filam,  at  the  time  when  he  purchased,  had  notice  of  the  older 
deed  under  which  the  minors  held. 

As  to  the  second  of  the  two  charges:  After  the  two  minors 
obtained  their  deed  to  the  land,  Philip  Wyatt,  their  father,  set  • 
up  no  title  of  it.  He  and  they  were  thenceforth  in  the  joint 
possession  of  the  land,  holding  it  under  the  deed  to  them.  The 
deed  to  the  minors  was  the  thing  which  all  three  held  under. 
This  being  so,  it  must  be  considered  that  the  possession  which 
the  father  had,  such  as  it  was,  he  had  for,  not  against,  the 
minors.  And  therefore  it  must  be  considered  that  in  effect  the 
minors  alone  had  the  whole  possession:  Stamper  y.  Otiffin,  20 
6a.  824  [65  Am.  Dec.  628]. 

The  minors,  then,  by  themselyes  and  tiieir  fiither,  had  the 
possession  of  the  land.  They  held  it  under  an  absolute  title, 
starting  out  of  the  father,  consequently  they  must  haTC  held  it 
adversely  to  the  father,  and  to  any  one  claiming  through  the 
father;  at  least,  to  any  one  claiming  through  the  father  by  a  title 
of  a  subsequent  date  to  theirs.  Consequently  they  must  have 
held  it  adversely  to  Elam. 

Hence  we  think  that  this  charge  of  the  court  also  was  erro- 
neous. 

There  ought,  then,  to  be  a  new  trial. 

Judgment  reversed* 
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PossHBnoN  wnj.  Pur  Subsbqitiivt  Pubgh^aoe  vfov  IxQumr  m  to  tiM 
title  of  him  in  pomctrion;  Hardy  ▼.  8umma%  82  Am.  Dee.  187,  and  note 
172;  Van  Amrmge  ▼.  MorUm,  84  I(L  617;  Barnard  t.  NorrU,  46  Id.  647; 
Kerr  ▼.  2)ay,  58  Id.  626;  MeConneU  t.  £eed^  88  Id.  124»  and  notea  18a 

Posfliasiov  AS  KonoB  ov  Ukbbcmxdsd  ImmuinEiiT:  McLamghUn  ▼. 
Shepherd^  62  Am.  Deo.  646;  Bea^  ▼.  Bitfier,  64  Id.  284^  and  note  thereto 
241,  diaonaaing  the  qneatian  at  aome  length. 

Adtebsb  POflmaioir,  What  Ooihihtuti;  See  Raifatt  r.  Letmt  pf  lAd^ 
60  Am.  Dea  712,  and  notea  thanto  716. 

Thb  fbivozfal  gabs  WA8  GRXD  in  Hebm  ▼•  O'itamioii,  26  Gk.  188.  It 
waa  there  aaid  that  the  point  in  the  principal  eaae,  relative  to  poaneMJon  aa 
notice  of  title,  waa  determined  under  the  act  of  1837,  bat  aaoh  act  probaUj 
did  not  apply  to  the  caae  then  under  conaideration.  The  court,  in  that  oaaei 
not  only  conaidered  that  pooMarion  may  be  looked  to  by  the  jury,  aa  evidanoe 
of  notice  on  the  part  of  a  sufaaeqoent  purchaaer,  but  that  poaneMJon  itMlf  la 
notice  aufficient  to  ohaxge  the  purchaaer  with  a  knowledge  of  defendantfa 
tiUe. 
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[9S  QaoaoTi,  MT.3 

VxHDOB^  Lmr  n  vov  Waited  bt  Rknbwal  ov  Non  Oim  bob  Lassb 
though  the  nnewed  note  included  other  conaiderationa,  aa  for  wheaA»  eta. 

VkNIXIE'B  LbN  mat  BB  WaITBD,  BTTHBB  ExPBBBSLT,  OB  bt  iHPLiaATIOH. 

Whbkhbb  Aoobttanob  of  Bbrbwbd  Notb  vob  Pubohasb  Mobbt,  and 
which  indudea  other  conaiderationa,  ia  an  implied  waiver  of  Tcndor^i 
Hen,  ia  a  queation  of  law  for  the  court,  and  not  one  of  fact  for  the  Jury. 

Vkhdob's  Lebh  18  iTPOV  Wbolb  and  Eyxbt  Pabt  of  Lavd.  If  apart  be 
loat  by  paramount  title,  ao  aa  to  entitle  the  vendee  to  an  abtttement^  the 
reaidue  of  the  land  ia  liable  for  the  balance. 

Ybbdob's  Lieb  18  UFOB  Lakd,  eapeoially  when  lold  with  notioe,  and  not 
upon  the  proceeda. 

Bill  in  equity  for  the  purpose  of  aasertiiig  and  enf ordng  a 
▼endor's  lien  upon  land.  It  was  filed  by  Abner  Lookett  against 
Needham  Mima  and  William  D.  Mims.  The  case  was  heard 
upon  bill«nd  answer;  and  from  them  it  appeared  that  Needham 
Mims  couTeyed  to  Lookett,  the  complainant,  and  Charles  W. 
MimSy  a  certain  tract  of  land.  Afterwards  complainant  granted 
to  William  D.  Mims  his  undivided  moiety  of  said  land  for  the 
8um  of  one  thousand  dollars,  and  took  his  note  for  the  purchase 
money.  The  same  was  renewed  after  it  became  due  by  Mims 
giving  to  complainant  his  note  for  one  thousand  one  hundred 
and  thirty-one  dollars,  which  amount  included  the  price  agreed 
to  be  paid  for  the  land,  with  ten  per  cent  usurious  interest  on 
said  sum,  and  the  amount  which  he  owed  Lockett  for  some 
wheat.    Subsequently  executions  issued  against  said  William 
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D.  liGins,  and  the  land  was  sold  under  them.  Needham  Mima 
purchased  said  land.  Both  he  and  complainant  were  present  at 
the  sale,  and  the  latter  gave  explicit  notice  of  his  lien  as  Tendor» 
and  that  he  would  enforce  it  against  said  land  wherever  it  might 
go.  Defendant,  Needham  MimSy  admitted  notice  of  complain- 
ant's lien.  It  appeared  also  that  a  pine  lot,  a  portion  of  the 
tract  subject  to  the  vendor's  lien,  had  been  in  litigation  previoiis 
to  the  sale  to  William  D.  Mims  by  complainant;  that  only  a 
quitclaim  deed  had  been  given  to  the  lot;  that  the  title  to  it  was 
worthless;  and  that  it  had  been  afterwards  recovered  from  de* 
fendant.  This  left  him  minus  two  hundred  and  fifty  acres,  and 
he  claimed  an  abatement.  The  jury  found  for  complainant  one 
thousand  dollars,  the  same  being  the  price  of  the  land,  without 
interest  on  account  of  the  usury,  and  that  said  amount  and 
oosts  be  raised  from  the  sale  of  one  undivided  half  of  the  prem- 
ises sold  to  William  D.  Ifims,  excepting  the  pine  lot  oinoa 
recovered  by  paramount  title. 

8tiibb8,  EUlf  and  Ihicy,  for  the  plainti£GB  in  enor^^ 
Poe  and  Orier,  for  the- defendant  in  error. 

By  Oourt,  LuvPKDr,  J.  It  is  insisted,  in  first  the  place,  that 
the  taking  of  a  new  note  in  this  case,  in  which  other  things  were 
included,  amounts  to  a  wavier  of  the  vendor's  lien.  We  know 
of  no  such  doctrine.  If  the  price  of  the  land  be  one  thousand 
dollars,  and  other  thing  be  included  in  the  new  note,  of  the 
value  of  five  hundred  dollars,  and  one  note  taken  for  both,  upon 
what  principle  is  the  lien  for  one  thousand  dollars  dischaiged? 
Upon  the  idea  of  a  confusion  of  goods  ?  That  does  not  apply;  for 
here  you  can  distinguish  with  perfect  accuracy  which  is  for  the 
land  and  what  portion  for  wheat  or  other  artides,  with  as  much 
certainty  as  if  separate  notes  had  been  taken. 

In  the  second  place,  it  is  argued  that  the  abandonment  of 
the  vendor's  lien  is  a  question  of  intention,  which  should  be 
left  to  the  jury.  Admit  it.  The  law  is  that  the  waiver  may  be 
actual  or  implied.  But  whether  the  uniting  of  other  considera- 
tions in  the  same  note  is  an  implied  waiver  is  a  question  of  law 
just  as  much  as  whether  taking  other  and  additional  security 
amounts  to  a  wavier.  The  facts  being  admitted,  the  law  arising 
out  of  any  given  state  of  facts  is  to  be  decided  by  the  courts. 

Again:  it  is  argued  that  the  amount  of  the  lien  in  this  case, 
is  diminished  by  a  loss  of  a  portion  of  the  land  under  paramount 
title.  The  Uen  is  upon  the  whole  and  eveiy  part  of  the  land. 
If  the  vendee  be  entitled  to  an  abatement  of  his  note  on  account 
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of  the  partial  failure  of  the  oozudderation  for  which  it  was  given, 
that  is  another  thing — a  question  not  presented  by  the  record. 
Of  course  the  land  is  only  bound  for  the  balance  of  the  debt 
actually  due.  But  the  reddue  of  the  land  left  to  the  purchaser 
is  liable  for  the  whole  of  thai  balance,  whaterer  it  may  be. 

Lastly,  it  is  contended  that  the  vendor  mnst  look  to  the  pro- 
ceeds of  the  sale  of  the  land,  and  not  to  the  land  itself. 

We  know  of  no  such  law,  especially  if  he  gave  notice  of  his 
Ken  on  the  day  of  sale. 

Judgment  affirmed. 

Waivse  of  VnrsoB^  Liar  Lagcm  ▼•  BadoUeit  12  Am.  Dm.  266^  aiid 
note  263. 

Yshdoe's  liflnr  n  nov  Aivioxkd  bt  Takbto  of  'Norm  fob  Pubobiss 
MoBBT:  TUrmm  t.  Beam^  15  Am.  Dea  557;  ifon/y  v.  ^loapn,  62  Id.  00,  aiid 
BotM  06;  Aldridge  t.  Dwm.  41  Id.  224;  Honon^t  Ba^r  ▼.  BaheweU,  48  Id. 
147.  Vendor's  lien  ie  not  widved  by  the  feet  that  be  takes  a  note  for  the  por- 
cheee  money  with  the  privilege  of  allowing  the  Tendee  to  pay  it  in  leatben 
Plawmtmr.  Siddle^iS  Id.  92. 

Ybnbob'b  Linr  is  MorWArvBD  bt  Taeoio  Bbkbwzd  Kotb  fob  PoBOBisa 
MoBBT:  See  note  to  Hmnort^M  Ex^r  v.  Bdbewett,  43  Am.  Deo.  153;  Ootmer  t. 
Banka,  52  Id.  209.  Kor  does  a  waiver  of  a  Yendor*k  lim  arise  from  an  estn* 
lion  of  eredit  to  the  pnnbasen  See  case  last  oited,  and  Aldridge  t.  Duimf  4X 
Id.  221 
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[3S  OSOBQIA,  3tf .] 
HJBBB  GAHBOr   RiFUniATB    SaLB    MaDB  bt  AimiBISKBATOB  YO   HmSBLF, 

Bnlsss  they  elect  to  do  so  within  a  reasonable  time;  and  a  delay  of  four 
yean,  by  j^ersons  mdjwri*,  is  a  delay  for  an  nnieasonable  time. 

Bill  in  equity  for  an  account  of  intestate's  estate,  and  to  set 
aside  an  administrator's  sale  of  the  same.  The  bill  was  filed  by 
Susannah  A.  Flanders,  John  T.  Price  and  wife,  Artemas  Archer 
and  wife,  and  James  E.  Flanders,  a  minor,  by  his  next  friend, 
John  T.  Price,  against  David  Flanders,  the  administrator  of 
Henry  J.  Flanders,  deceased.  The  bill  alleged  that  Henxy  J. 
Flanders  died  intestate  about  November  2, 1848,  possessed  of  a 
consideEable  estate,  and  leaving  as  his  heirs  and  distributees  the 
said  Susannah  A.  Flanders,  his  widow,  and  their  infant  children, 
Saxah  L.  Flanders,  who  had  since  married  John  T.  Price,  Martha 
IL  Flanders,  who  had  married  Artemas  Archer,  and  James  B. 
Flanders,  still  a  minor.  The  defendant,  David  Flanders,  admin- 
iatered  upon  the  estate,  took  possession  of  the  same,  and  it  was 
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alleged  in  the  bill  that  he  refused  and  tailed  toaoooiint  with  and 
pay  to  oomplainantB  their  shares  thereof.  The  bill  charged  that 
said  administrator  exposed  and  offered  for  sale  a  negro  woman 
named  Winnj,  itnd  her  two  children,  who  all  belonged  to  said  es- 
tate, that  he  procured  William  L.  Li^htf  oot  to  bid  off  said  n^^roes 
for  himself;  that  said  slaves  were  knocked  down  to  Lightfoot  at 
the  price  of  six  hundred  and  fiftjr  dollars,  when  they  were  worth 
double  that  amount;  that  defendant  induced  others  not  to 
bid  by  representing  that  he  was  desirous  of  bidding  off  said 
property  for  the  benefit  of  the  widow  and  children,  and  that  the 
negroes  were  deliTcred  at  first  to  Lightfoot,  who  afterwards 
deliTered  them  to  defendant,  who  retuned  possession  and  ac- 
counted to  said  estate  only  for  the  sum  of  six  hundred  and  fifly 
dollars.  The  bill  asked  that  the  estate  be  fairly  administered 
and  accounted  for.  The  answer  admitted  the  allegations  respect- 
ing the  death,  distributees,  administration,  etc.,  but  denied 
each  and  every  allegation  concerning  the  fraudulent  sale  of  the 
negroes,  and  that  the  administrator  had  anything  in  his  hands 
to  pay  oyer  to  complainants,  as  the  estate  was  reaUy  in  arrears 
to  him.  It  alleged  that  Lightfoot  bought  the  negroes  of  his 
own  motion,  for  himself  and  upon  his  own  judgment  and  respon- 
sibility; that  the  price  bid,  six  hundred  and  fifly  dollars,  which 
at  the  time  of  this  suit  appeared  to  be  very  low,  was  at  the 
time  of  sale  a  fair  price;  that  they  had  been  appraised  at  seyen 
hundred  dollars;  that  they  were  sold  on  short  credit,  and  that 
about  the  time  the  note  became  due  it  was  agreed  that  defend- 
ant should  take  the  negroes  and  pay  for  them  the  amount  of  the 
note;  and  that  this  trade  was  fair  and  bona  fide,  and  not  made  in 
pursuance  of  any  previous  contract  or  arrangement  of  the 
parties.  Defendant  averred  his  willingness  to  account,  but  as 
his  disbursements  had  actually  exceeded  his  receipts,  he  alleged 
that  there  was  nothing  to  account  for.  The  evidence  tended 
strongly  to  show  that  the  administrator  did  not  sell  to  himself, 
but  to  Lightfoot.  On  the  question  of  value  at  the  time  of 
sale,  one  witness  for  complainant  thought  the  negroes  were 
worth  a  thousand  dollars;  another  thouglit  them  worth  eight  or 
nine  hundred  dollars.  Lightfoot  testified  that  he  considered  six 
hundred  and  fifiy  dollars  a  full  price  for  them;  and  he  other- 
wise substantiated  defendant's  answer.  Collins,  for  defendant, 
testified  that  he  considered  the  negroes  worth  about  seven 
hundred  dollars,  as  negroes  were  then  pretty  low.  He  ran  them 
up  at  the  bidding  to  about  six  hundred  and  fifty  dollars,  intend^ 
ing  to  speculate  on  the  fifty  dollars  margin.    While  bidding,  ha 


Jnne,  1857.]         FuuiDSBS  v.  FLANDsaa  52& 


conoeiYed  the  idea  that  aome  one  was  trying  to  bid  them  in  for 
the  widow.  He  called  defendant  aaide  and  asked  him  if  sadh 
was  the  case.  Defendant  answered  no,  and  told  witness  that  ho 
wanted  the  negroes  to  bring  as  mnch  as  they  could  be  sold  for. 
The  jnry ,  under  the  charge  of  the  court,  found  for  defendant,  and 
complainants  moved  for  a  new  trial  on  the  following  grounds: 
1.  The  Tcrdict  is  contrary  to  law  and  the  evidence;  2.  The  ver- 
dict is  strongly  and  decidedly  against  the  weight  of  evidence; 
8.  Error  of  the  court  in  refusing  to  charge  the  jury  as  re- 
quested, "  that  if  defendant  purchased  by  himself  or  a  third 
person  at  his  own  sale,  the  sale  ought  to  be  set  aside,  although 
defendant  paid  a  full  price; "  4.  Error  of  the  court  in  refusing 
to  give  in  charge  to  the  jury  the  following  request:  **  That  tho 
duly  of  the  administrator  in  reference  to  the  sale  of  the  property 
belonging  to  his  intestate  does  not  end  until  the  purchaser  com- 
plies with  the  terms  of  the  sale;  and  in  this  case  his  duly  in 
reference  to  the  sale  did  not  end  until  Lightfoot  complied  with 
the  terms  of  sale; "  5.  Error  of  the  court  in  charging  the  jury 
that  an  administrator  may  purchase  property  at  his  own  sale,  and 
said  sale  is  voidable  only,  and  not  void,  but  in  order  to  sustain 
the  purchase  the  administrator  must  show  that  a  full  price 
was  paid,  and  that  he  took  no  unfair  advantage  of  the  estate; 
6.  Because  the  court  erred  in  charging  the  jury  that  if  Lightfoot 
purchased  the  negroes  at  the  administrator's  sale,  without  any 
understanding  with  defendant  that  he  should  purchase  them, 
and  Lightfoot  gave  his  note  for  the  negroes,  it  was  competent 
and  l^gal  for  defendant  after  that  to  agree  with  Lightfoot, 
before  or  at  the  time  the  note  fell  due,  that  he  would  pay  the 
note  and  take  the  negroes.  Defendant's  duty  as  adminisixator 
having,  in  the  opinion  of  the  court,  ceased  with  the  sale  and  the 
of  Lightfoot's  note  for  the  property.  Motion  for  new 
refused,  and  complainants  excepted. 

Lanier  and  Andermm,  for  the  plaintifBs  in  error. 

Siubbs  and  BiU^  lot  the  defendant  in  error. 

a 

By  Court,  Bbnuxno,  J.  Was  any  one  of  the  grounds  of  the 
motion  for  a  new  tnal  good?  We  agree  with  the  court  below 
in  thinking  that  not  one  was. 

That  the  first  and  second  grounds  were  not  good,  a  bare  vead« 
ing  of  the  evidence  ought  to  satisfy  anybody. 

As  to  the  third  ground,  there  is  this  to  be  said: 

1.  According  to  the  great  preponderance  of  the  evidence,  the 
■ale  made  by  the  administrator,  David  Flanders,  was  not  a 
■ale  to  himself,  but  to  a  third  person,  Lightfoot 
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2.  This  sale  took  place  some  ten  years  before  the  com- 
mencement of  the  Boit.  One  of  the  daoghters  of  the  intestate 
had  been  married  four  years  before  the  commencement  of  the 
suit.  That  daughter  and  her  husband,  and  the  widow  of  the 
intestate,  are  two  of  the  complainants— counting  the  daughter 
and  her  husband  as  one  party. 

Of  these  two  parties,  then,  one  was  sui  juris  ten  years,  the 
other  four  years,  before  the  commencement  of  the  suiL  The 
suit  was  the  first  complaint  which  either  of  them,  or  which,  in- 
deed, any  of  the  complainants,  so  far  as  appears,  CTer  made 
against  tiie  sale.  We  think  that  a  delay  of  complaint  agaiDst 
such  a  sale  for  as  much  as  four  years  by  persons  9ui  juris  is  a 
delay  for  an  unreasonable  length  of  time.  In  four  years  trorer 
is  barred. 

The  request  contained  in  this  third  ground  was  general;  it 
was  therefore  a  request  as  much  applicable  to  the  case  of  these 
two  parties  who  had  thus  been  sui  juris  for  at  least  four  yean 
as  it  was  to  the  case  of  the  other  parties  who  were  still  twn  sui 
juris.  This  request,  being  thus  general,  was  rejected  as  a 
whole. 

Now,  no  case,  I  believe,  has  gone  the  length  of  deriding  that 
the  heirs  can  repudiate  a  sale  made  hj  the  administrator  to 
himself,  unless  they  elect  to  repudiate  it  within  a  roaoonable 
time. 

All  which  being  so»  we  think  that  there  was  nothing  in  this 
third  ground. 

I  beg  to  refer  to  Maroer  t.  EdUoway,  28  Ga.  151,  dedded  at 
this  term,  for  some  views  of  my  own  on  the  question  of  the 
validiiy  of  sales  made  by  administrators  to  themselves. 

As  to  the  fourth  ground,  it  seems  that  the  terms  of  sale  were 
that  purchasers  were  to  give  their  notes,  to  fall  due  in  a  short 
time  after  the  sale,  for  the  price  of  the  articles  they  might  pur- 
chase. And  it  also  seems  that  Lightfoot,  who  bid  off  the  ne- 
groes in  dispute,  gave  his  note,  made  payable  at  the  end  of  a 
short  time,  for  the  price  at  which  he  bid  them  off.  But  if  light- 
foot  did  this,  he  fully  complied  with  the  terms  of  the  sale,  and 
therefore  (supposing  him  to  have  been  acthig  for  himself)  ac- 
quired a  complete  title  to  the  slaves.  These  things  being  the 
facts  of  the  case,  they  were  such  that  they  did  not  authorize  this 
request.  What  is  said  of  this  ground,  it  must  be  manifest,  ii 
applicable  to  the  sixth,  and  is  sufficient  to  show  that  that  ground 
is  not  good. 

The  fifth  ground  is  the  only  one  that  remains. 
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If  the  ohaige  referred  to  in  this  ground  w&b  "  eRoneons,"  it 
•can  hardly  be  said  that  it  was  a  charge  '*  against''  the  applicants 
for  the  new  trial:  Acts  of  1854,  46.  There  was  a  Tast  prepon- 
derance of  proof  in  favor  of  the  hypothesis  that  the  sale  was  not 
made  to  the  administrator  at  all,  bat  to  lightf oot.  If,  therefore, 
the  court  had  CTcn  gone  so  far  as  to  charge  that  a  sale  made  by  an 
administrator  to  himself  is  absolutely  void,  the  charge  would  not, 
if  the  jury  had  done  their  duty  by  the  evidence,  have  at  all  bene- 
fited tiie  complainants  in  the  bill.  A  fortiari  is  this  true,  if  the 
court  had  gone  no  further  than  to  charge  that  such  a  sale  was 
voidable  at  the  option  of  the  heirs;  and  further  than  this  it  is 
not  contended  that  the  court  ought  to  have  gone. 

It  may  admit  of  a  serious  doubt,  too,  whether  the  latter  clause 
of  the  chazge  was  not  intended  to  apply  to  **  void,"  and  not  to 
"  voidable,"  in  the  previous  clause.  Upon  the  whole,  we  axe  not 
satisfied  that  this  fifth  ground  is  a  sufficient  one. 

I  refer  again  to  Mercer  v.  HoUoway^  23  Ga.  151,  for  some  views 
of  my  own  on  the  question  involved  in  this  ground. 

We  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed.  ^_^^_^ 

AoMDnsnuTOB  caiiiiot  Pubobabi  at  hib  Owir  Sua:  Pmanom  v.  Mcr^ 
IohmI,  46  Am.  Deo.  819;  Qrtim  v.  Sa/rgtaaO^  66  Id.  88,  and  muneronB  cmm 
died  in  note  th«reto  08;  Dw^JU  v.  Bladcmat^  67  Id.  180^  and  note  186;  but 
raeh  aalea  ara  voidalile  only,  and  not  void;  Jfomidb  v.  ButterJStH  64  LL  316, 
and  note  823;  note  to  Ptmrmm  t.  Mardomif  46  Id.  824;  oomkra:  Seot^$  Sae'x 
V.  Oorioa**  J^r,  88  Id.  678. 

Ths  pbingipal  oasi  was  dXBD  in  JUIer  v.  LUde,  60  Qa.  841,  to  the  point 
that  alter  the  aala  and  porohaae  at  the  aala  by  an  adminiatmtor,  or  another 
for  him,  thirteen  yean  ia  an  nnieaeonable  time  for  the  heira  at  law  to  wait 
before  tfai^  move  praotioally  by  aait  to  aet  aside  the  aale;  espedally  where 
the  property  sold  hae  paaaed  oat  of  the  adminlatrator  into  the  hands  ol  por- 
ehaaeia  for  valBew 


Gabneb  v.  Btabix 

Br  Law  nm  BMOLAsn,  Bbtatb  is  AmovAsu»  althongh  a  oontnet  ia  not  aa 

TiHAHT  OABVOV  BuBWATUiB  Nbw  PATXASTia  withoot  the  aooeptanoo  el 
thehttdktd. 

TmAXT  BA8  Bama  to  Amov  ma  Liasi. 

Thmbm  n  Failubb  nt  CoxsmBRATiov  of  Kon  Oxvur  loa  Bm,  when 
tenant  baa  anigned  his  lease,  and  the  bmdlord  refnaeo  to  let  in  the  id^ 
kaaee^  exoept  on  terma  whioh  he  has  no  right  to  ezaoti 

AssDifPsiT  by  John  Byaxd  against  John  Qamer  on  a  piomiB- 
•osy  note  given  by  the  latter  for  the  rent  of  a  house  on  Bridge 
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street  in  the  city  of  Oolombus,  and  in  wltioh  Bjard  liTed  in 
Deoember,  1864,  and  oocnpied  nearly  all  of  the  year  1855.  The- 
honse  was  rented  for  the  year  1855,  bat  between  January  1  and 
15,  1855,  Mr.  Allen,  defendant's  agent,  tried  to  obtain  from 
Byard  a  refloission  of  the  contract,  as  defendant  had  concluded 
not  to  go  to  Oolombus,  but  plaintiff  refused  to  rescind.  Allen 
then  rented  the  house  to  Mr.  West,  who  called  on  plaintiff  and 
demanded  possession.  Plaintiff  refused  to  giTC  possession  to 
any  one  but  Oamer.  He  did  not,  howeyer,  dispute  or  question 
Allen's  authority  as  agent  of  defendant,  or  that  the  premises 
had  been  sublet  to  West  by  Gkumer,  through  the  agent  Allen. 
Defendant  pleaded  failure  of  consideration,  in  that  plaintiff 
failed  and  refused  to  giTC  defendant  possession  of  the  house 
rented,  and  for  which  the  note  sued  on  was  giyen.  Yerdiot  tat 
plaintiff  for  the  full  amount  of  the  note.  Counsel  for  defendant 
moved  for  a  new  trial,  alleging  error  in  the  charge  of  the  court, 
the  essential  portion  of  which  is  giTcn  in  the  opinion.  Motion 
oyerruled,  and  exception  taken. 

J.  M.  Smithy  for  the  plaintiff  in  error. 
James  W.  Oreene,  for  the  defendant  in  error. 

By  Court,  Luxphh,  J.  Amongst  other  things,  the  court 
charged  the  jury  in  this  case  that  the  defendant  Gkumer  had  no- 
right  to  sublet  the  premises,  for  the  rent  of  which  the  note  waa 
giyen,  to  a  stranger,  without  the  consent  of  the  landlord,  and 
that  the  refusal  of  the  plaintiff  to  deliver  possession  for  thai 
purpose  did  not  constitute  a  failure  of  the  consideration  of  the 
note.    Is  this  true  ?    For  upon  this  proposition  the  case  hangs. 

In  Smith's  Law  of  Landlord  and  Tenant,  856,  the  dootrine- 
upon  this  subject  is  thus  correctly  stated:  ** But  though  a  lease- 
is  necessarily  a  contract,  yet  it  is  a  contract  which  creates  an. 
estate;  and  by  the  law  of  England  an  estate  is  assignable,  al* 
though  a  contract  is  not  so.  And  the  landlord,  therefore,  may 
assign  even  his  estate  in  remainder;  the  tenant  his  estate  in  hia> 
turn;  and  thus  the  parties  to  the  relation  may  be  altered,  either 
by  a  change  of  hmdlord  or  a  change  of  tenant." 

True,  the  tenant  cannot  substitute  a  new  paymaster  without, 
the  acceptance  of  the  landlord;  but  this  was  not  proposed  in^ 
this  case.  Oamer  was  to  remain  bound  for  the  rent.  If,  then, 
Bya|d  refused  to  deliver  possession,  except  upon  terms  which 
he  had  no  right  to  exact,  but  used  and  occupied  the  premises 
himself,  Gkumer  had  a  right  to  repudiate  the  contract,  which  h^ 
did;  and  the  cooeideration  of  the  note  has  fidled. 

Judgment  reversed. 


Aug.  1867.]         Hbnbbbsoh  v.  Hacxnxt.  629 

AflBioinaiiT  ov  Leases:  See  CkOdi  r.  Claris  49  Am.  Deo.  164,  and  wM 
nOiPoitr.Keamef,6ll±906;  2>e  Poster  ▼.  JOdkiel,  87  Id.  4M. 

The  nnroiFAL  oase  was  cited  bk  8eoU  t.  Berrf^  46  G*.  SOB,  to  liis  pofail 
that  a  koM  ii  an  wtete  and  may  be  flwignitif 


Hendebson  v.  Haoknet. 

[98  OmamaiA,  983.] 

Fabol  BriDBircB  mat  be  Used  to  Idertot  Pxbsov  o&  Tboto  Mis* 
nOKED  in  a  written  instrameot;  and  it  may  properly  be  reoeiTed  to  show 
that  a  penon  named  as  Eliaa  Kicka  in  a  patent  is  the  aame  penon  who 
attbaeqnently  executed  a  oonve^^anoe  of  the  property  by  the  name  of  Eli 
Kioka. 

Trle  to  Lots  Dbawv  in  Land  LoTTBRT.—The  eqoitable  title  ia  in  the 
drawer,  after  the  draw  and  before  the  grant  from  the  atate^  and  the  legal 
title  ia  in  the  atate,  aa  aeoority  for  the  payment  of  the  grant  fee,  and  lor 
the  oae  of  the  drawer  when  he  paya  it. 

Eqititable  True  to  Lots  Drawn  in  Land  Lotteet  is  Teansterable  On^ 
though  it  aeema  not  to  be  anbjeot  to  aala  under  ezeontion.  Eren  a  ohanoe 
for  a  draw  in  each  lottery  ia  tranaf arable. 

When  Equitable  Title  to  Lots  Drawn  in  Land  Lottert  is  Trans- 
veered,  the  lagel  title  in  the  state  beoomea  a  lagel  title  for  the  uae  of 
the  tranaferee  on  the  payment  of  the  grant  fee.  Therefore,  when  the 
grant  iaauea  to  the  drawer  the  legal  title  goea  to  him,  but  under  the 
operation  of  the  atatnte  of  uaea  it  immediately  paaaea  out  of  him  and 
into  the  tranaferee. 

EiBOiKSHT  brooght  by  John  Doe  upon  the  demise  of  William 
Henderson,  against  Bichard  Boe,  casual  ejector,  and  William  P. 
Hackney,  Frederic  Thompson,  James  Morris,  and  others,  tenants 
in  possession,  for  the  reooTcry  of  a  lot  of  land  in  Murray  cooniy, 
and  for  mesne  profits.  Plea,  general  issue.  Plaintiff  put  in 
eTidenoe  a  grant  from  the  state,  produced  by  defendant  under 
notice  to  Eiias  Nicks,  dated  May  10, 1841;  and  a  deed  from  EU 
27ick8  to  plaintiff,  Henderson,  dated  August  5,  1889,  and  re- 
corded January  23, 1840.  He  also  introduced  parol  evidence 
tending  to  prove  that  the  Elias  Nicks  of  the  grant  and  the  Eli 
Kicks  of  the  deed  were  one  and  the  same  person.  Defendants 
put  in  evidence  a  deed  from  EUas  Nicks  to  Absalom  Holcombe, 
dtoced  May  19, 1841,  a  deed  from  William  J.  Underwood,  sheriff, 
conveying  said  lot,  sold  at  sheriff's  sale  as  the  properly  of  Hol- 
combe, to  James  Edmundson,  dated  Januaxy  81, 1844;  deed 
from  Edmundson  to  Samuel  B.  McCanny,  dated  August  23, 
1844;  and  a  deed  from  McCanny  to  James  Morris^  dated  Janu- 
ary 28, 1846.    The  grant  from  the  state  and  all  the  deeds  pui 
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in  evidence  were  for  the  same  lot  of  land,  the  one  in  contro- 
Tersy.  It  appeared  that  Henderson  went  to  the  lot  in  dispute 
in  the  spring  of  1846,  and  commenced  the  erection  of  a  log 
cabin.  On  the  third  day,  while  he  was  absent,  the  defendants 
jumped  the  lot  and  refused  to  give  up  possession.  The  sase,  under 
the  charge  of  the  court,  was  submitted  to  the  juiy,  who  found 
for  the  plaintiff  the  premises  in  dispute,  and  one  thousand  dol- 
lars for  mesne  profits.  The  grounds  upon  which  defendant 
moved  for  a  new  trial  are  stated  in  the  opinion.  The  court 
granted  a  new  trial,  and  plaintiff  excepted. 

J.  M.  and  T.  W.  Alexander^  and  W,  H.  Dabney,  for  the  plain- 
tiff in  error. 

Underwood  and  Akin,  for  the  defendants  in  error. 

By  Oourt,  Bszoxino,  J.  Was  the  court  below  right  in  grant- 
ing the  motion  for  a  new  trial  ?    This  is  the  only  question. 

If  any  one  of  the  grounds  of  the  motion  was  sufficient,  the 
oourt  was  right  in  granting  the  motion.  I  proceed,  then,  to 
notice  those  grounds,  in  their  order.  The  first  ground  was  this: 
''  The  court  refused  to  charge  the  jury,  as  requested  by  defend- 
ant's counsel,  that  the  plaintiff  cannot  recover  by  showing  that 
the  grant  issued  by  mistake  to  a  wrong  name;  but  charged 
the  jury  that  the  plaintiff  cannot  recover  by  showing  that  the 
grant  issued  by  mistake  to  a  wrong  person;  but  if  they  be- 
lieve from  the  evidence  that  the  Eli  Nicks  of  plaintiff's  deed 
and  the  Elias  Nicks  of  the  grant  were  one  and  the  same  person, 
then  the  plaintiff  could  recover." 

What  the  court  did,  according  to  this  ground,  amounted  to 
telling  the  jury  that  if  there  was  a  person  named  EU  Nicks, 
and  not  named  Elias  Nicks,  and  if  the  grant  was  made  to  that 
person,  but  by  mistake  was  made  to  him  in  the  name  Elias 
Nicks,  instead  of  being  made  to  him  in  the  name  Eli  Nicks,  and 
he  made  the  deed  to  Henderson,  then  the  plaintiff  was  entitled 
to  recover;  but  that  if  there  was  one  person  named  Eli  ^cka, 
and  another  person  named  Elias  Nicks,  and  the  one  of  these 
two  persons  entitled  to  the  grant  was  the  one  named  EU  Nicks, 
and  yet  that  by  mistake  the  grant  was  made,  not  to  him,  but 
to  the  person  named  Elias  Nicks,  then  that  the  pUinfnff  was 
not  entitled  to  recover.  The  exception,  of  course,  is  to  the 
first  part  of  this — the  part  which  gives  the  plaintiff  a  chance  to 
recover. 

The  evidence  was  such  that  it  tended  to  show  that  thete 
was  a  person  known  to  his  neighbors  as  Eli  IRcks,  and  not 
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known  to  them  as  Elias  Nicks;  and  to  show  that  that  person 
was  the  person  to  whom  the  grant  was  made,  although  it  was 
made  to  him  as  Elias  Nioks;  and  also  to  show  that  that  person 
was  the  person  who,  in  the  name  Eli  Nicks,  made  the  deed  to 
Henderson.  And  there  was  no  evidence  tending  to  show  that 
thelre  was  one  person  named  Eli  Nicks  and  another  named  Elias 
Nicks,  except  the  evidence  famished  bj  the  fact  that  the  grant, 
and  the  deed  to  Holcombe,  need  the  name  Elias  Nicks. 

Now,  the  objection  to  this  part  of  the  charge,  if  I  understood 
the  argnment  for  the  defendant  in  error  aright,  was  that  it  was 
founded  upon  that  portion  of  this  eyidence  which  tended  to 
show  that  the  person  called  in  the  grant  Elias  Nicks  and  the 
person  called  in  the  deed  Eli  Nicks  were  one  and  the  same  per- 
son; and  that  that  portion  of  the  evidence  was  illegal. 

Assuming  that  to  be  the  objection,  the  question  is.  Was  that 
portion  of  the  evidence  illegal?  This  court  has  once  decided 
that  it  vnis  not:  Hendenan  v.  Boe^  16  Ga.  624,  625. 

But  it  vras  insisted  that  there  were  two  other  decisions  of  this 
court  according  to  which  the  evidence  was  illegal.  These  were 
Uku  v.  Tamt,  15  Oa.  495  [60  Am.  Deo.  708],  and  Syhes  v.  Mc- 
Sory,  10  Id.  470  [54  Am.  Dec.  402].  And  I  must  say  for  my- 
self that,  in  my  opinion,  the  evidence  was  illegal  if  tried  by 
these  two  decisions;  but  I  must  also  say  that,  in  my  opinion, 
the  two  decisions  were  wrong. 

The  later  of  these  two  decisions  is  founded  exclusively  upon 
the  earlier;  it  takes  no  notice  of  an  intermediate  decision,  which, 
I  think,  is  contiazy  to  the  earlier;  I  mean  the  decision  in  Oreens 
▼.  BamweU,  11  Oa.  284. 

These  two  decisions,  as  I  think,  are  not  only  contrary  to  that 
intermediate  decision  and  to  the  decision  made  in  this  same  case 
when  it  vnis  up  before  (cited  mipra,  9ub  nom,  Hendenon  v.  Boe)^ 
A  decision  later  than  either  of  these  two,  but  they  are,  as  I 
think,  contiazy  to  a  perfectly  established  rule  of  law — the  rule 
which  says  that  parol  evidence  may  be  used  to  identify  person 
or  thing  mentioned  in  a  written  instrument  This  is  a  rule 
which,  so  far  as  I  know,  is  without  exception.  And  it  is  a  rule 
the  object  of  which  is,  not  to  pervert  written  instruments,  but 
to  prevent  written  instruments  from  being  perverted. 

These  two  decisions,  then,  are,  in  my  opinion,  to  be  utterly 
disregarded. 

This  court,  in  respect  to  the  present  question,  repeats  its 
former  decisions,  and  holds  that  the  part  of  the  evidenoe  under 
oonsideration  was  not  illegal. 
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The  next  two  grounds  of  the  motion  are  so  nearly  the  same 
as  the  first,  the  one  just  considered,  that  they  must  share  its 
fate. 

The  next  two  grounds  of  the  motion,  the  fourth  and  the  fifth, 
amount  to  this,  that  the  court  told  the  jury  the  opposite  of 
what  it  was  Requested  to  tell  them,  viz. :  told  them  that  if  the 
deed  to  Henderson  and  the  deed  to  Holoombe  were  made  hy 
one  and  the  same  person,  and  the  grant  had  issued,  or  the  grant 
fee  been  paid  by  the  grantee,  after  the  making  of  the  deed  to 
Henderson,  but  before  the  making  of  the  deed  to  Holcombe, 
the  payment  of  the  grant  fee,  or  the  issuing  of  the  giant, 
Tested  the  legal  title  in  the  grantee,  and  that  tiUe  inured  to  the 
■benefit  of  Henderson,  and  Lis  was  the  better  titie. 

This  is  a  charge  that  was  to  have  efiect  on  the  hypothesis  thai 
there  has  been  but  one  Nicks;  that  he  was  the  drawer  of  the  lot 
of  land,  and  consequently,  that  he  was  the  person  entitled  to  & 
grant  for  the  land  on  payment  of  the  grant  fees. 

Let  us  assume  this  to  be  the  true  hypothesis.  In  that  case, 
what  was  the  interest  which  Nicks  had  in  the  land  after  he  drew 
it,  and  before  it  was  granted  to  him  ?  It  was  the  equitable  in- 
terest in  the  land.  And  where  was  the  rest  of  the  interest  in 
the  land — the  legal  interest?  The  state  had  it.  And  this  legal 
interest  the  state  held  as  security  for  the  payment  of  the  grant 
fee:  Winter  y.  JoneR,  10  Ga.  202,  205  [54  Am.  Dec.  379];  Gar- 
lick  y.  BobinBon,  12  Id.  340.  The  state  thus  holding  the  l^fal 
interest  for  that  purpose,  the  statute  of  uses  did  not  operate 
upon  that  interest  and  merge  it  in  the  equitable  interest. 

I  must  remark  for  myself,  howeyer,  that  I  extremely  doubt 
whether  the  drawer  of  a  lot  in  any  of  our  land  lotteries  is  not 
vested  with  the  whole  interest,  botii  legal  and  equitable,  in  the 
lot,  subject  to  be  divested  on  his  failure  to  pay  the  grant  fees. 
The  constitution  has  in  it  these  words:  ''And  this  convention 
doth  further  declare  and  assert  that  all  the  territory  within  the 
present  temporary  line,  and  within  the  limits  aforesaid,  is  now 
of  right  the  property  of  the  free  citizens  of  this  state,  and  held 
by  them  in  sovereignty  inalienable,  except  by  their  consent:" 
Art.  2,  sec.  23.  What  is  our  lottery  system  but  a  mode  of  par- 
tition of  this  "  property  of  the  free  citizens"  among  those  citi* 
zens?  Say,  however,  that  it  is  only  the  equitable  interest  that 
passes  into  the  drawer,  and  that  the  legal  interest  remains  in 
the  state  as  security  for  the  payment  of  the  grant  fee.  Then 
what  will  follow,  so  far  as  the  present  case  is  concerned? 

Assuming  this  to  be  the  true  principle,  then,  in  the  present 
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case,  after  the  lot  was  drawn,  and  before  the  grant  was  issued, 
the  equitable  title  was  in  Nicks,  and  the  legal  title  was  in  the 
fitate— in  the  state  for  the  use  of  Nicks  on  his  paying  the  grant 
fee. 

Now,  this  equitable  title  was  a  transferable  title.  Even  a 
chance  for  a  draw  in  the  lottezy  was  transferable:  Dugas  t. 
Lawrence^  19  Oa.  557.  It  is  true  that  in  Oarlick  t.  Eobinaon, 
12  Id.  840,  this  court  held  that  an  equitable  interest  of  this 
kind  was  not  subject  to  sale  under  JL  fa.;  but  this  court  has 
nerer  held  that  such  an  interest  was  not  transferable. 

And  this  equitable  title  or  interest  in  Nicks  was  transferred — 
transferred  by  him  to  Henderson.  In  this  way  the  equitable 
interest  became  Tested  in  Henderson,  the  legal  interest  still  re- 
maining in  the  state,  but  remaining  there  for  the  use  of  Hender- 
son on  Nicks's  paying  the  grant  fee.  Whilst  the  equitable  inter- 
est was  thus  Tested  in  Henderson,  the  grant  was  issued  to  Nicks* 
Thereby  the  legal  title  passed  from  the  state  into  Nicks.  But 
before  the  grant  could  issue  the  grant  fee  had  to  be  paid  to 
the  state;  and  when  that  was  paid  to  the  state,  the  lien  on  the 
land  for  the  fee  became  extinguished. 

Oonsequently,  when  the  legal  title  passed  to  Nicks  it  con- 
ferred upon  him  no  right  to  hold  the  land  as  securify  for  the 
grant  fee. 

Again:  Nicks,  being  the  person  who  had  transferred  the  equi* 
table  title  to  Henderson,  of  course  had  notice  of  the  existence  of 
that  title  when  the  grant  was  issued  to  him,  and  when,  as  a 
consequence,  the  legal  title  passed  into  him. 

These  things  being  so,  it  followed  that  when  the  l^gal  title 
passed  into  him  it  passed  into  him  as  a  naked  legal  title  for  the 
use  of  Henderson. 

Now,  on  such  a  legal  title  as  that  the  statute  of  uses  operates; 
and  the  operation  of  that  statute  is  to  couTcy  the  l^gal  title  to 
the  holder  of  the  use. 

Therefore,  when  the  legal  title  thus  passed  into  Nicks,  it 
immediately,  under  the  operation  of  the  statute  of  uses,  passed 
out  of  him  again  and  into  Henderson:  Pitta  t.  BuUard^  8  Ga.  6. 

But  if,  when  the  legal  title  passed  into  Nicks,  it  thus  passed 
out  of  him  into  Henderson,  then  it  may  be  said  with  strict  pro- 
priety that  when  the  legal  title  passed  into  Nicks  it  *' inured  to 
the  benefit  of  Henderson."  And  that  it  did  this  is  what  the 
court  told  the  jury  in  the  charge  now  under  consideration.  That 
charge,  therefore,  we  think  was  right. 

It  is  to  be  remembered,  howeTer,  that  this  "  inuring  to  the 
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benefit  of  Henderson"  is  a  thing  which  we  attribute  to  the  op- 
eration of  the  statute  of  uses.  Whether  it  is  not  a  thing  Chat 
might  not  also  be  attributed  to  some  doctrine  of  estoppel  it  is 
needless  to  inquire.  I  may  say  that  I  strongly  incline  to  think 
it  is  noL 

The  remaining  and  last  ground  of  the  motion  for  a  new  trial 
was  that  the  yerdict  was  against  the  law  and  evidence,  as  to 
title. 

We  think  that  the  yerdict  was  against  neither.  That  it  was 
not  against  "the  law/'  "as  to  title/'  on  the  supposition  that 
Eli  Nicks  and  Elias  Nicks  were  the  same  person,  and  that  that 
person  was  the  drawer,  is  a  point  that  may  be  left  to  what  has 
already  been  said. 

And  this  supposition  is  justified  by  the  eridence.  The  jury 
thought  so;  and,  in  our  opinion,  there  was  enough  in  the  evi- 
dence to  make  them  think  so.  At  least,  we  may  say  this,  that 
there  was  enough  in  the  evidence  to  show  that  such  a  thought 
in  the  jury  was  not  one  that  was  "decidedly  and  strongly 
against  the  weight  of  evidence:"  Acts  of  186&-4, 47. 

If  this  supposition  was  justified  by  the  evidence,  then  the 
verdict  was  not  contrary  to  the  evidence.    This  must  be  manifest 

Upon  the  whole,  we  think  the  court  ened  in  granting  the 
motion  for  a  new  trial. 

Judgment  reversed.  

Pabdii  Bvidinoi  n  Admibsibli  to  InnmiT  traot  of  land  denribed  ia 
deed:  MeCorry  v.  Kimfft  Hetrs^  89  Am.  Dec.  165;  MorUm  ▼•  Jaehmm,  40  Id. 
:a7;  BaU»  di  Wim  ▼.  Bank  qfMismwH,  55  Id.  145;  Cfoieriek  v.  Hooper,  8$ 
Id.  505;  but  each  evidence  U  iDadmissible  to  show  that  a  diffsrent  tnet  frooi 
the  one  mentioned  in  the  deed  was  intended  to  be  conveyed:  Norwood  v. 
Byrdf  42  Id.  406,  and  references  In  note  thereto  410.  Snch  evidence  ia  alaa 
adnuMible  to  identify  livestock  conveyed  by  deed  of  troat,  and  in  which 
they  were  described  by  nnmber:  Barker  v.  WheeUp^  42  Id.  4S2;  to  id«itify 
the  note  intended  to  be  secured  by  a  trust  deed:  FUtpaMck  v.  SekotA  Com' 
fms§ioner$t  46  Id.  76;  and  to  identify  note  secured  by  mortgsge:  Wmkmu  v. 
IlilUm,  58  Id.  729,  and  note  734. 

Parol  Bvidbkos  is  Admissiblb  to  Ii>aiiTi77  Pbbsdhs;  as  where  a  grsat 
was  made  to  a  married  woman  in  her  maiden  name,  it  was  submitted  to  show 
that  she  wss  known  to  the  grantor  by  that  name:  Seanian  v.  WriffiU^  25  Am. 
l/ec.  044. 

Citations  ov  Principal  Cask.— Evidence  almndt  is  admissible  for  the 
purpose  of  clearing  up  a  latent  ambiguity:  ^oioea  v.  SiamghUr,  24  Qa. 
340;  Walker  v.  WeOi,  25  Id.  143.  The  court,  in  harmonizing  the 
Lesiee  ^Dudley  v.  Bradahaw,  29  Id.  26,  28,  said  that  in  the  principal 
the  older  deed,  made  before  the  grant  had  issued  was  duly  recorded.  There- 
fore there  was,  in  the  donee  in  that  deed,  a  perfect  equity  as  against  the 
donee  in  the  younger  deed  made  after  the  grant  had  issued.     "This  was  the 
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ftMt,"  the  coait  Hud,  "and  this  will  rapport  the  dedaion,  altbongh  the  de- 
eiaion  is  not  ezprenly  put  on  this  m  ita  ground;  bnt  it  ia  rather  pat  on  the 
ground  that  the  nse  in  the  holder  of  the  older  deed  was  on  the  ieraing  of  the 
grant,  executed  in  time,  by  the  atatate  of  uaea."  In  Thurtby  ▼.  Mfert^  67  Id« 
158,  it  waa  cited  to  the  point  that  after  the  draw  and  before  the  grant,  the 
equitable  title  was  in  the  drawee,  and  the  legal  title  in  the  atate  for  hia  uae 
when  he  paid  the  grant  fee;  that  thia  equitable  title  was  Tendible  or  trans- 
ferable, and  on  ita  aale  or  transfer  the  atate  held  the  legal  title  for  the  oae  ol 
the  tranaferee,  and  that  the  moment  the  drawer  paid  the  grant  fee  and  got 
the  grant,  the  legal  title,  without  atopping  in  the  drawer,  paaaed  at  onor  into 
the  tranaferee  by  the  atatnte  of  uaea,  and  thua  the  tranaferee  held  the  'com- 
plete title,  legd  and  equitable.  In  Parker  v.  Jones,  Id.  205,  the  court  put 
thia  questioD:  If  a  Tender  convey  land  to  a  purchaaer  before  he  acquire  title 
himaelfy  and  he  rabeequently  acquire  the  title,  doea  anch  title  inure  to  the 
benefit  of  the  vendee  aa  againat  anbeequent  purohasera  or  mortgsgeeaT  Hie 
answer  was:  We  think  it  does;  and  such  subsequent  mortgsgee,  and  those 
holding  under  him  by  subsequent  conveyances,  hold  rabordinate  to  the  title 
which  vested  in  his  first  vendee  the  moment  the  vendor  himsslf  got  It;  sad 
the  prindpal  case  was  dted  in  support  of  it. 


Maddox  v.  Rows. 

128  QsoaaiAt  tfl.] 

Pasv  Pmosif  Ax<ni  or  Vxbbal  OoirnucT  ob  Saia  ov  Lahb  tsksa  fbs 
oontract  or  sale  out  of  the  statute  of  frauds. 

Statutb  or  Frauds  wab  not  Ltrvded  to  Facilitatb  Fraud^  but  ta 
prevent  its  perpetration. 

WsiTiNo  VoiB  AB  CiBTAnr  Kind  or  Oontiiaot,  as  a  will,  for  instance,  is 
nevertheless  good  to  help  to  prove  the  contract. 

Iv  Aoesxhsnt  on  CoNnucr  fob  Sale  or  Lands,  Vindob  Biooiib  Tru»- 
TBI  OF  Lanb  for  the  benefit  of  the  vendee,  and  the  trust  thus  scquired 
by  the  vendee  arises  or  results  by  the  implication  or  construction  of  law. 

Tkmv  Abisiho  ob  Rbsultino  bt  Impuoation  ob  CoNSTRucnoN  of  Law 
OUT  OF  CoNTiTANCB  OF  Lands  is  ons  ezprssaly  excepted  from  the 
operation  of  the  Georgia  atatute  of  franda  by  the  atatote  itself. 

Vaudxtt  qv  Contbaot  is  not  Indispbnsablr  Elimknt  of  the  canes  ol 
action  for  specific  performance;  and  a  parol  agreement  between  parties 
as  to  the  disposition  of  land  by  will,  upon  good  consideration,  and  partly 
performed,  will  be  enforced  by  apedfio  performance,  though  the  will  be 
void  for  want  of  a  aufficient  number  of  atteating  witn< 


_  « 

Bill  for  specific  performance,  filed  by  Shadrack  Bowe,  jun., 
BgainBt  Notley  Maddox  and  others,  heirs  at  law  of  Shadrack 
Bowe,  sen.,  deceased.  The  bill  showed  a  verbal  ag^reement  be- 
tweoif  Shadrack  Bowe,  sen.,  the  father,  and  Shadrack  Bowe, 
jnn.,  his  son,  whereby  the  son  should  convey  to  the  father  a  lot 
of  land,  and  that  in  consideration  therefor  the  father  should 
devise  to  the  son  two  other  lots  of  land.    The  son  conveyed  his 
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lot  to  the  father,  and  the  father  devised  his  two  lots  to  the  son; 
but  the  will  by  which  he  did  this  was  void^  having  but  two  wit- 
nesses to  it,  while  the  law  required  three.  Defendants  moved 
to  diflmiss  the  bill  on  a  general  demurrer  for  want  of  equiiy. 
This  was  overruled,  and  the  son  was  held  entitled  to  have  a  spe- 
cific performance  of  the  contract  from  the  representativeB  of  the 
father.    Defendants  excepted. 

Baimsey  and  King^  for  the  plaintifb  in  error. 

B.  M.  JERU,  and  Motley  and  EUl^  for  the  defendant  in  error. 

By  Court,  Bemiiiko,  J.  Was  Shadrack  Bowe,  the  complainant 
in  the  bill,  entitled  to  have  a  specific  performance  of  his  &ther^s 
promise  to  devise  to  him  the  two  lots  of  land  mentioned  in  the 
bill?  If  he  was,  there  is  equity  in  the  bill;  and  if  there  is 
equity  in  the  bill,  the  overruling  of  the  demurrer  was  right. 

It  is  a  general  principle  that  part  performance  of  a  verbal 
"  contract  or  sale  of  land  "  takes  the  contract  or  sale  out  of  the 
statute  of  frauds.  This  principle  has  been  recognized  anclucted 
on  by  this  court:  Oilmore  v.  Johnston,  U  Ghi.  683;  and  see  I 
Stozy's  Eq.  Jur.,  sees.  759  et  seq. 

In  the  present  case  the  '*  contract"  on  one  side  was  that  the 
son  should  convey  a  lot  of  land  to  the  father.  And  the  son 
accordingly  conveyed  the  lot  to  the  father. 

Now,  unless  we  allow  an  **  action"  of  some  kind  to  be  brought 
upon  the  "  contract"  by  the  son,  he  will  lose  this  land  without 
recompense,  and  the  father,  or  his  heirs,  will  gain  it  without 
cost.  Such  a  result  would  amount  to  a  fraud  on  the  son,  by  the 
father  or  his  heirs.  The  statute  of  frauds  was  not  made  to  be 
used  as  the  means  of  perpetrating  fraud.  It  mts  made  for  the 
opi)OBite  purpose. 

It  is  necessazy,  then,  to  say  that  an  ''action"  of  some  sort 
may  be  brought  by  the  son  on  this  verbal ''  contract."  And 
there  does  not  seem  to  be  any  reason  why  this  action  should  not 
be  one  for  a  specific  performance.  The  statute  will  tolerate 
that  as  easily  as  it  will  any. 

There  is  also,  in  the  present  case,  this  fact:  the  father  made 
in  vrriting  what  he  thought  was  his  vnll,  and  in  that  vmting  he 
said  that  he  gave  the  two  lots  of  land  in  controverq^  to  the  son. 
The  contract  on  his  side  was  that  he  should  give  these  two 
lots  to  ^he  son.  Here,  then,  is  a  writing  that  may  serve  to  help 
to  prove  the  contract.  The  case  is  such,  therefore,  that  it  is  not 
left  wholly  at  the  mercy  of  parol  evidence.  True,  this  writing 
was  void  as  a  will,  but  that  did  not  prevent  it  from  being  good 
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to  help  to  proTe  the  oontiaot:  2  P.  Wms.  244;  See  Oom.  Dig., 
tit.  Ohancery,  2,  0,  4. 

In  this  respect,  at  least,  this  case  differs  from  Bob9on  ▼.  Har- 
well, 6  Oa.  689,  and  from  MiUer  y.  CaUon,  6  Id.  841. 

In  conclusion,  I  must  say  for  myself  that  I  doubt  extremely 
whether  this  case  is  not  one  of  those  which  the  statute  of  frauds 
expressly  excepts  from  its  operation.  By  the  eighth  section  of 
that  statute,  it  is  '^  provided  "  '*  that  where  any  conveyance  shall 
be  made  of  any  lands  or  tenements  by  which  a  trust  or  confi- 
dence shall  or  may  arise  or  result  by  the  implication  or  con- 
struction of  law,"  ''  then,  and  in  erezy  such  case,  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the  same  would 
have  been  if"  the  "  statute  had  not  been  made." 

When  there  is  an  agreement  or  contract  for  the  sale  of  lands, 
the  vendor  becomes  a  trustee  of  the  land  for  the  vendee. 

This  is  a  principle  which  will  not  be  denied;  now,  this  trust 
thus  acquired  by  the  vendee  must  be  a  trust  that  arises  or  re- 
sults "  by  the  implication  or  construction  of  law."  There  is  no 
other  way  by  which  it  can  get  into  existence.  The  contract  or 
agreement  of  purchase  does  not  say  that  there  shall  be  this 
trust. 

And  in  the  present  case  there  was  a  **  conveyance,"  viz.,  from 
the  son  to  the  father,  and  it  was  by  means  of  that  conveyance 
that  the  agreement  or  contract  became  one  that  was  binding  by 
the  law  as  the  law  stood  before  the  time  of  the  statute  of  frauds. 
It  may  therefore  be  said  that  this  conveyance  was  that  thing 
*'  by  which"  the  trust  arose  or  resulted. 

If  so,  the  trust  is  one  that  is  expressly  excepted  from  the 
operation  of  the  statute  of  frauds  by  the  statute  itself. 

Upon  the  whole,  we  think  that'  the  son  was  entitled  to  have 
the  contract  specifically  performed,  and  thereforie  we  think  that 
the  court  below  was  right  in  overruling  the  demurrer. 

Judgment  affirmed. 

Vaudity  of  Contract  is  mot  iNBisPEvaABLS  ELxmifT  of  Caubi  of 
Action  for  Specific  Performanck:  See  extended  note  to  Joknton  r.  IJ^Uh 
i^eU,  60  Am.  Deo.  773,  on  agreements  to  make  a  partiouUr  disporition  ol 
property  by  will.  See  abo  note  uf  some  length  to  Lambom  v.  WcUmnif  14  Id. 
1278,  on  the  speci6o  perfonnance  of  contracts  within  the  statute  of  frauds; 
«nd  Ore^i  v.  Broyles,  39  Id.  15G. 

Part  Performance  of  Parol  Contract  concerning  Land  T.vKhus  It 
OUT  OF  Statute  of  Frauiks:  Chapman  v.  AUen^  1  Am.  Dec.  24;  AHen  v. 
Seal,  13  Id.  203;  note  to  Norton  v.  Pre/Uon,  32  Id.  129;  LinscoU  v.  Mclntire^ 
33  Id.  602;  Dugan  v.  OiUing»,  43  Id.  306;  Roblfins  v.  McKnight,  45  Id.  406; 
Sriaeot  ▼.  Bronaugh,  46  Id.  108;  Weed  v.  Terry,  45  Id.  257;  Aday  ▼.  JSkAoU. 
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02  Id.  2S25s  ffom  t.  8immon$,  Id.  291;  Oangwer  v.  /Vy,  66  Id.  678;  PorrA 
▼.  MeKinky.  68  Id.  212;  eonCro.*  Bter  ▼.  Sta^fard^  61  Id.  142.  Fwt  perform- 
tnoe  of  p«Kd  oootraot  !•  allowed  by  a  court  of  equity  to  diapenee  with  the 
lequirementi  of  the  atatate  of  franda,  upon  the  principle  of  preTentang  » 
fnnd.  A  court  of  law  haa  no  each  dlepeniing  power:  Daidwin  ▼.  Pabmt^ 
61  Id.  748.  Aa  to  what  oonatitDtaa  a  part  performance  of  verbal  contact,  ao- 
aa  to  take  the  caae  ont  of  fba  atatnte  of  fraada,  aee  extended  note  to  CMi^ 
V.  BmmhaH,  63  Id.  688. 

Thi  FBI1I0IPAL  oan  WIS  GRID  Ib  Bpmnmm  ▼.  WUmm^  44  Ga.  478^  to  tha- 
point  that  a  peracm  majagivai  lor  a  valnabla  conaideimtioot  to  deriao  property 
Aa  another,  and  that  ennfta  will  *■■*««—**  aneeifio  neriormanee  of  ^>^ 
keqailf. 
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tlBluanm,  Ml.] 
OiMIWITUO  MAT    PXRWID  AOAIVR   DOTOB  BT    ATTACUUUJiV*  AMD  BT   Xv« 

iQBaora  MiGBAvnfB  Lmr,  am  oonoiuient  nmediM;  and  hie  doM  sot 
wrntv  Ilk  lin  bj  lo  doing. 
TuoaMMDaoB  to  BinoBOi  MaoHAnoi^  Lixiis  abb  Gotbbvbd  by  fbe  roliB 
mpg^eMm  to  niti  in  •qnity,  and  a  daerM  in  moh  prooeadiagi  haa  tha- 
affsot  of  an  oidinary  cfaanoaiy  dcicinaa,  and  mar  ba  ffTiMwitiMi  fa  tha 


IlUBOlB    SCATOTB    AXX^OWIHO   BbDBMRIOVS    IBOM    8aIBB  OB    BZBOOTIOB, 

and  nndar  daofoaa  diiaotin^  the  aale  of  BMVtgagad  land%  doaa  Boi  aoctand 
to  chanoeiy  aalaa  oidfaarily. 

PBOOBBDore  to  enforce  meolianio'B  lien.  The  opiiiion  stBtee 
thefaotB. 

J,  n.  Maybomet  for  the  plaintifb  in  ervor. 

O.  D.  Day,  for  the  defendant  in  error. 

By  Oonrt,  Subbbb,  J.  Hemming  filed  hia  petition  againat 
Barker,  West,  and  Merrill,  under  the  mechanioa'  lien  law,  for 
lumber  fomiahed  Barker  in  the  erection  of  a  building  upon 
promisee  owned  by  him,  and  afterward  sold  to  West  and  Mer- 
rilL  The  oanae  was  tried  by  the  court,  and  the  allegations  of 
the  petition  being  admitted  pr  proyed,  a  decree  was  rendered, 
finding  the  amount  due,  and  directing  a  sale  of  the  premises  by 
a  commissioner,  and  the  execution  of  a  deed  to  the  purchaser, 
without  any  proTision  for  redemption  after  the  sale.  West  and 
Merrill,  in  their  answer,  set  up  and  proyed  on  the  hearing  that 
after  the  filing  of  the  petition  Hemming  sued  Barker  in  attach- 
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ment,  on  the  Bama  debt,  under  which  properly  sufficient  to 
eatiflfy  the  same  was  levied  upon,  and  that  Flemming  afterward 
dismissed  the  attachment. 

The  only  questions  important  for  determination  are,  whether 
Flemming,  by  his  attachment,  waived  his  lien  under  the  me- 
chanics' lien  law,  or  was  precluded  thereby  from  proceeding 
under  that  law;  and  whether  the  court  erred  in  decreeing  a  sale 
by  the  commissioner,  without  giving  the  statutory  right  of  re- 
demption. 

The  proceeding  under  the  statute  is  additional,  or  cumidative 
of  such  other  remedies  for  enforcement  of  the  contract  out  of 
which  the  lien  arises  as  the  parly  may  have,  either  against  per- 
son or  property. 

He  may,  therefore,  at  the  same  time  pursue  several  remedies 
for  satisfaction  of  one  debt,  which  are  not  substantially  the  same 
in  their  nature  and  effect;  as,  a  proceeding  against  property,  and 
«n  action  against  the  person,  or  two  proceedings  against  differ- 
ent properties  or  things;  but  can  have  one  satis&otion  only: 
I  Ch.  PL  212,  254;  Delahay  v.  dement,  3  Scam.  201;  Braniffoti 
V.  Bose,  3  Qilm.  123. 

A  resort  to  several  remedies  may  be  necessary  to  obtain  full 
satisfaction,  and  being  consistent  with  each  other  and  with  the 
purpose  of  satisfaction,  the  pursuit  of  them  cannot  be  construed 
into  a  waiver  of  an  existing  lien.  It  is  true  that,  on  the  sale  of 
land,  the  vendor,  in  equity,  retains  a  qualified  lien  on  the  land 
conveyed  for  the  unpaid  purchase  money;  and  that  he  will  be 
held  to  have  waived  this  implied  lien  by  taking  an  independent 
securily  for  the  money,  other  than  the  purchaser's  obligatiou; 
and  that  a  party  may  waive  a  lien  upon  property  by  acts  incon- 
sistent with  its  continuance;  but  the  pursuit  of  concurrent 
remedies  for  satisfaction  does  not  imply  an  intention  to  waive 
or  abandon  an  existing  lien,  and  cannot  discharge  it. 

This  proceeding  is  held  to  be  governed  by  the  rules  appli- 
cable to  suits  in  equity:  Kimball  v.  Cook,  1  Qilm.  433;  Shaeffer  v. 
Weed,  3  Id.  513.  The  decree,  therefore,  has  the  effect  of  an 
ordinary  chancery  decree,  and  may  be  executed  in  the  same 
manner. 

The  statute  which  allows  redemptions  from  sales  on  execution 
and  under  decrees  directing  the  sale  of  mortgaged  lands  does 
not  extend  to  ordinary  chancery  sales;  and  no  reservation  of  a 
right  of  i-edemption  was  necessary:  Famaworih  v.  Strader,  IS 
HI.  482. 

Decree  affirmed. 
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RKDEMfTION  18  NCVT    AlLOWSD  7B0M    ObDINABT  SaLIS  UUDSK    DiCREES 

19  OnANCXRT  Pbocesdinos  where  no  proTuion  i«  made  therefor  by  decree: 
Arwuitf^  y.  People,  20  HI.  ISO;  BackweU  v.  ServaiU,  63  Id.  430,  both  citing 
IIm  prinolpftl 


GOUOHLIN   i;.   PBOPIiB. 

[18  luavon,  966.] 
ISBTBUOTUrO  JUBT  THAT  WITNESS  PROBABLT  DeSIBES  TO  AyOID  F|7BXHX» 

BzAMiNATioii  becMiae,  after  his  examination,  he  leaves  the  court,  and, 
as  appears  by  return  to  an  attachment  against  him,  cannot  again  ba 
found,  is  error. 

OXLT  Such  Ihstbuctions  should  be  Qtvzjx  as  are  based  on  legitimate  evi- 
dence in  the  case;  and  it  is  error  to  gire  irrelevant  instructions,  though 
they  state  correctly  abstract  principles  of  law,  if  they  are  calculated  t» 
mislead  the  Jury. 

TEBTiMOirr  0/  Witnesses  Having  Oppobtunitt  of  Knowing  that  a  cer- 
tain individual  did  not  strike  a  blow  is  not  negative  proof,  but  is  entitled 
to  equal  weight  with  affirmative  testimony  of  others  who  state  that  they 
saw  such  person  strike  the  blow. 

I^TDiOTMBirr  for  assault  with  a  deadly  weapon.  The  opinion 
states  the  &cts. 

B.  S.  Morris  and  T.  Eoyne,  for  the  plaintiff  in  error. 

W.  BtLshnell,  state's  attorney,  for  the  people. 

By  Court,  Skinkeb,  J.  This  was  an  indictment  against 
Coughlin  for  an  assault  with  a  deadly  weapon  on  one  Higgins. 
The  evidence  showed  that  the  defendant,  who  was  a  x>olice  offi- 
cer of  Chicago,  with  others  (for  the  alleged  purpose  of  suppress- 
ing a  riot),  arrested  one  Harrison,  and  had  him  in  custody,  when 
Higgins  interfered  on  behalf  of  the  prisoner;  that  while  the 
officers  were  endeavoring  to  force  Harrison  through  the  crowd 
on  their  way  to  the  prison,  Higgins  was  knocked  down  with  a 
club.  Several  witnesses  on  the  part  of  the  people  testified 
that  the  defendant  struck  the  blow,  and  several  on  the  part  of 
the  defendant  testified  that  they  saw  what  passed,  so  far  as  the 
defendant  was  concerned,  and  that  he  did  not  strike  the  blow; 
and  two  testified  that  they  saw  another  person  strike  it,  and 
that  the  defendant  did  not.  One  Powell,  one  of  the  witnesses 
for  the  defendant,  having  been  sworn,  and  his  examination  con- 
cluded, was  during  the  further  progress  of  the  trial  called, 
and  failing  to  appear,  an  attachment  issued  against  him,  aod 
was  returned  "  not  found."  The  court,  on  the  part  of  the  peo- 
ple, instructed  the  jury  as  follows:  "If  the  jury  believe  from 


542  CouGHLiN  V.  FBOPL&  [IIlinoiB. 

the  OTidenoe  that  Higgins,  Meacham,  Hamaoiiy  Hjde,  Gaylord, 
and  Demary  are  truthful  witnesses,  and  that  they  swear  pon- 
tiyelj  to  the  &ot  that  the  defendant  straok  Higgins,  such  posi- 
tiye  evidence  should  receive  more  consideration  than  any  nega- 
tive evidence  there  may  be  in  the  case." 

'^  If  the  jury  believe  from  the  evidence  that  Powell,  sinoe  he 
left  the  stand,  has  secreted  himself,  or  kept  out  of  the  way  of 
the  officers  to  prevent  being  recalled  as  a  witness  in  this  case, 
such  fact,  if  proved,  should  be  considered  in  determining  as  to 
the  credibiliiy  of  Powell's  statements/* 

Although  it  is  the  duty  of  witnesses  not  to  depart  the  court 
before  the  evidence  is  dosed  unless  discharged  by  the  court,  yet 
all  conversant  with  judicial  proceedings  know  they  often  do, 
without  any  improi>er  motive,  supposing  their  presence  no  longer 
required.  The  process  of  attachment  and  return  of  *  *  not  found," 
issued  and  returned  upon  the  trial,  where  the  witness,  as  in  this 
case,  resides  in  a  populous  city,  cannot  be  sufficient  to  justify 
the  presumption  of  evasion  of  service  and  of  design  to  avoid 
further  examination.  The  only  effect  the  instruction  as  to 
Powell's  testimony  could  have  had  was  to  point  the  jury  to  the 
facts  of  his  non-appearance  when  called,  and  the  issuing  and 
return  of  the  attachment,  as  raising  the  presumption  that  he 
avoided  further  examination,  and  thereby  prejudicing  his  credi- 
bility. It  would  be  unfiiir  to  the  witness,  whose  character  ii 
thus  involved,  to  attach  to  these  facts  such  legal  consequence. 

Such  instructions  only  should  be  given  as  are  based  upon 
legitimate  evidence  in  the  case;  and  if  an  irrelevant  instruction 
be  given,  although  it  be  unobjectionable  as  an  abstract  propo- 
sition of  law,  which  is  calculated  to  mislead  the  jury  and  effect 
their  conclusion  upon  the  issue  submitted  to  them,  it  will  be 
error:  Humphreys  v.  Collier^  1  Scam.  47;  Stoui  v.  MsAdamM^  2 
Id.  67  [88  Am.  Dec.  431];  HiU  v.  Ward,  2  Qilm.  285;  Denmm 
V.  Bloomer,  11  HI.  177;  McKinleyY.  Waikins,  18  Id.  140;  Baxter 
V.  People,  8  Gilm.  868.  The  instruction  in  relation  to  positive 
and  negative  evidence  evidently  assumes  that  the  evidence  of 
those  who  testified  that  the  defendant  did  not  strike  the  blow 
is,  in  the  legal  sense,  negative  evidence,  and  the  jury  probably 
so  acted  upon  the  instruction. 

Those  witnesses,  if  they  had  the  same  opportunity  of  knowing 
what  the  defendant  did  do  on  the  occasion,  and  were  equally 
faithworthy  and  likely  to  know  and  remember  the  facts  with 
those  who  testified  that  the  defendant  did  strike  the  blow,  were 
entitled  to  equal  credit,  and  their  statements  should  have  had 
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eq  nal  weight  and  consideiation.  Their  tesiamony  was  as  positive 
as  to  the  fact  in  controTersy  as  the  testimony  of  the  people's  wit- 
nc-sses,  and  if  they  had  eqnal  honesfy,  abiliiyy  and  opportunity 
of  knowing  what  did  tcanspirep  and  memozy,  their  testimony 
would  have  had  the  same  weight  on  a  mind  seeking  to  ascertain 
truth.  An  allbi^  established  as  a  fact  in  the  mind  of  the  juror, 
would  exclude  the  conclusion  of  guilt;  because  the  accused 
could  not,  according  to  all  human  understanding,  have  the 
quality  of  ubiquity;  he  could  not,  at  the  same  time,  haye  been 
both  where  the  criminal  act  was  committed  and  at  another  place. 
Yet  the  evidence  in  such  case  rendering  it  impossible  that  the 
accused  could  have  committed  the  crime  charged  is  as  much 
negative  evidence  as  the  testimony  of  those  witnesses  who  saw 
what  passed,  and  testifying  positively  and  minutely,  swore  that 
the  defendant  did  not  strike  the  blow.  If  the  witnesses  on  the 
part  of  the  defendant  had  simply  testified  that  ihey  did  not  see 
the  defendant  strike  Higgins,  or  that  they  did  not  see  the  blow 
struck,  this  would,  in  the  l^;al  sense,  have  been  negative 
evidence;  for  their  testimony,  although  the  alleged  fact  existed, 
might  well  be  accounted  for  without  imputing  to  them  the  crime 
of  perjury. 

It  might  be  that  they,  although  present,  did  not  see  the  blow 
struck,  but  it  could  not  be  that  any  one  saw  what  did  not  occur, 
or  that  an  act  vras  done  by  one  not  having  the  ability  under  the 
established  state  of  facts  to  do  it:  1  Btsrk.  Ev.  679;  Oortiam 
V.  Peyton,  2  Scam.  868. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

AiHffRAOV  OB  Ibbilbvaxt  iHSTBiTonoin^  ByraoT  of:  8m  JewgU  v.  I4m^ 
€ob^  81  Am.  Deo.  40;  Artkmr  v.  BroadiuuB^  87  Id.  707;  ArCer  v.  VFoocif,  89 
Id.  163;  Cfowki  ▼.  ^oeoa,  56  Id.  871.  Instniction  for  which  there  ie  no  baib 
In  evidence  ii  erronaoiu:  See  Johtuou  v.  Jemunge^  60  Id.  328,  and  nofce;  Dt^ 
^M  r.Wai9on,  Id.  660;  State  v.  HUdreth,  51  Id.  369;  and  eee  the  prindpiil 
OMO  dted  to  thie  effoot  in  Ewmgr.  BmiUe,  20  IlL  468;  Qolaia S Chieag^ 
UidtmJSLB.  Ok  t.  Jaeab$,  Id.  486;  JkUerr.  MeKmte^.  21  U.  819. 
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GmCXAQO,   BUBLINQTON,   AND    QuiNOT    RaILBOAD 

Company  v.  Coleman. 

[18  iLLOion,  397.] 

JvDomiiT  AOAzmrr  Two  Railroad  Oompaniss  in  AonoN  aoaikbt  Bonif 
If  without  any  proof  to  jurtify  a  finding  as  to  one  of  tbern,  will  be  r^ 
Tened  on  appeal. 

ADMI88I01I8  or  Pbbsidevt  or  CoBPOBATioy  will  bk  EviDDrcB  AOAnrar 
Ck>BPOBATiov,  if  made  by  him  in  the  execution  of  bis  duties,  about  the 
buiinees  of  the  company,  and  within  the  scope  of  the  authority  usually 
exercised  by  him. 

PBISIDIKT  of  CoBPOBATION  KAt,  without  EzFBBSS  AuTHOBITT,  PXBIOBM 

SuoH  Acts  ahd  Duma  in  regard  to  the  ordinary  affiurs  of  the  corpora- 
tion as  custom  has  imposed  upon,  or  necessity  requires  of,  the  prsaideiii 
of  a  corporation. 

Assumpsit.    The  opinion  states  the  facts. 
Sedgwick  and  Walker^  for  the  plaintiffs  in  error. 
O.  B.  Waile,  for  the  defendants  in  error. 

By  Court,  Sxxnheb,  J.  This  was  an  action  ot'asaumjmii.  Th» 
declaration  alleges  a  contract  whereby  the  Chicago,  Burlington, 
and  Quincy  Railroad  Company  and  the  Central  Military  Tract 
Bailroad  Company  agreed  to  furnish  at  Hock  Island  a  laige  quan* 
tity  of  iron,  to  be  carried  by  the  Colemans  for  the  railroad  com- 
panies from  Bock  Island  to  opposite  Burlington,  at  the  agreed 
price  of  six  dollars  per  ton;  and  alleges  for  breach  that  the  rail- 
road compatiies  did  not  furnish  the  iron  for  carriage,  the  Cole- 
mans  being  and  remaining  ready  to  carry  the  same.  The  cause 
was  tried  by  jury  upon  the  general  issue,  and  a  verdict  returned 
for  the  plaintiffs  below,  which  the  court  refused  to  set  aside. 
This  court  is  of  opinion  that  there  is  no  evidence  in  the  record 
to  justify  a  finding  against  the  Central  Military  Tract  Bailroad 
Company,  and  therefore  the  judgment  must  be  reversed. 

As  the  question  of  the  admissibility  of  the  admissions  of  Mr. 
Joy  to  charge  the  company  of  which  he  was  president  wiU  be 
likely  to  arise  upon  another  trial,  we  will  dispose  of  that  ques- 
tion. These  admissions  relate  to  the  making  of  the  contract  for 
carrying  the  iron  by  one  Fayerweather  for  the  defendants  below, 
and  to  his  authority  to  make  the  contract.  The  plaintiffs  below 
sent  an  agent  to  settle  their  claim  on  account  of  the  contract, 
and  with  authority  to  settle  it,  to  Chicago.  He  called  on  Mr. 
Joy,  the  president  of  the  Chicago,  Burlington,  and  Quincy  Bail- 
road Company,  at  his  office  in  Chicago,  and  which  seems  to  have 
been  the  public  office  of  the  company;  informed  him  of  hi» 
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business,  and  attempted  an  adjustment  of  the  claim.  Mr.  Joy 
refosed  to  pay  the  claim,  upon  the  grounds  that  it  was  exorbi* 
tant,  and  that  the  plaintiffs  had  been  paid  all  they  ought  to  have; 
and  during  the  pendency  of  this,  the  negotiation,  and  concern- 
ing the  matter  out  of  which  the  claim  arose,  Mr.  Joy  admitted 
the  making  of  the  contract,  and  the  authority  of  Fayerweaiher 
to  make  it,  but  objected  that  the  contract  was  a  bad  one,  and 
that  the  plaintiffs  were  not  entitled  to  more  than  they  had 
already  received. 

Mr.  Joy  was  the  president  of  a  corporation  empowered  bylaw 
to  construct  and  operate  a  railroad  through  a  large  extent  of 
territory;  tbe  company  were  operating  their  road,  and  the  busi* 
ness  transactions  appertaining  and  incident  to  the  conduct  of 
its  aflSurs  must  of  necessity  be  extensive  and  multifarious,  inca- 
pable of  execution  by  a  board  of  directors,  and  requiring  a  chief 
officer  and  executiye  head  with  power  to  act  in  the  transaction 
of  the  ordinary  business  of  the  corporation,  as  the  exigencies  of 
that  business  may  require.  The  business  of  such  corporations 
can  be  carried  on  only  through  their  officers,  agents,  and  ser* 
Tants;  through  them  only  can  they  act  or  speak;  and  the  presi- 
dent is  treated  by  the  public,  and  made  by  usage,  the  chief 
officer  and  executive  head  of  the  corporation.  Through  him 
numerous  every-day  affairs  of  the  corporation  are  transacted; 
and  such  acts  as  are  incident  to  the  execution  of  the  trust 
reposed  in  him,  of  an  ordinary  character  arising  in  the  routine 
of  business,  such  as  custom  or  necessity  has  imposed  upon  the 
office,  he  may  perform  for  the  corporation  without  special  or  ex- 
press authority:  Byan  v.  Dunlap,  17  111.  40  [68  Am.  Dec.  834]. 

The  old  doctrine,  that  corporations  can  only  be  bound  by 
act  under  their  corporate  seal,  has  been  long  exploded.  They 
have  become  numerous,  and  their  operations  extend  into  almost 
every  enterprise  of  the  country,  demanding  such  powers  and 
facilities  within  their  sphere  of  action  as  belong  to  natural  per- 
sons in  the  prosecution  of  the  like  enterprises;  and  being  intangi- 
ble and  invisible  beings,  created  by  the  law,  they  can  exercise 
them  through  natural  persons  only.  Unless  they  may  be  bound 
in  the  ordinary  affairs  of  the  corporation  by  the  acts  and  admis- 
sions of  their  officers,  so  far  as  relates  to  the  business  usually 
transacted  through  such  officers,  they  would  enjoy  an  immunity 
incompatible  with  the  rights  of  individuals,  and  destructive  of 
the  object  of  their  creation.  The  president  of  a  railroad  cor- 
poration is  treated,  by  common  usage,  as  its  head,  an  officer 
within  and  a  part  of  the  corporation,  a  mere  artificial  person 
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incapable  itself  of  acting  or  speaking;  and  admiaaions  of  audi 
officer,  made  in  fbe  exeoation  of  the  duties  imposed  upon  him, 
and  concerning  a  matter  upon  "which  he  is  called  upon  to  act, 
and  which  matter  is  within  the  scope  of  the  authority  usually 
exercised  hy  him,  are  eridence  against  the  coxporation:  Stoxy 
on  Agency,  sees.  184, 186, 188;  2  Stark.  Et.,  29;  1  Gieenl.  Er., 
sees.  118,  lU,  882;  Bank  of  Monroe  y.  Fuid,  2  Hill  (N.  Y.),  445; 
8iaie  Bank  t.  JEain,  Breese,  46;  Angell  &  Ames  on  Ooxp.  820, 
221;  Ciiy  Bank  of  BaUimore  t.  Bateman,  7  Har.  &  J.  104;  Bank 
of  United  States  t.  Dandridffe,  12  Wheat.  68;  Baring  y.  Olark^  19 
Pick.  220;  ManhaUan  Co.  y.  Lydig,  4  Johns.  877  [4  Am.  Dee. 
289];  MagiU  y.  Kduffman,  4  Berg.  &  B.  817  [8  Am.  Dec.  713]; 
Sterling  y.  Marietta  etc.  Ihiding  Co.,  11  Id.  179;  Jmerioan  Ikr 
Co.  y.  United  States,  2  Pet.  868;  Eaytoard  y.  Pilgrim  Socieiy,  81 
Pick.  270;  American  Bank  y.  Baker,  4  Met.  164;  Maiher  y. 
Phelips,  2  Boot,  160  [1  Am.  Dea  66];  Stwrr  y.  ScM,  8  Oonn. 
484.  And  it  is  ^"*TOft*^ft^  whether  the  authority  of  the  presi- 
dent exists  by  yirtue  of  his  office,  or  is  implied  &om  the  oourss 
of  business  of  the  coxporation. 

Mr.  Joy,  haying  authority  to  make  the  contract,  and  to  do 
the  same  through  another,  was  authorized  to  settle  and  adjust 
the  claim  arising  out  of  it,  and  to  bind  the  corporation  thereby; 
and  when  the  daim  was  presented  to  him  in  his  official  ca* 
padty  for  settlement,  whether  he  settled  or  refused  to  settle  it, 
he  was  acting  in  the  business  of  the  corporation,  and  within 
the  scope  and  bounds  of  his  powers;  and  what,  therefore,  be 
then  said  in  relation  to  the  subject-matter  of  the  business  befon 
him  is  eyidence  against  the  corporation  as  part  of  the  res  gedm* 
The  eyidence  shows  that  he  had  acted  in  behalf  of  the  oorpaEa> 
tion  in  forwarding  the  iron,  and  had  directed  Fayerweathar  oon- 
ceming  its  transportation;  and  he  certainly  would  be  likely  to 
know  the  &cts  of  the  transaction,  the  subject-matter  of  whiek 
was  then  before  him  for  action,  and  in  which  he  had  partial 
pated* 

Judgment  reyersed  and  cause  remanded. 

Judgment  reyersed.  

GoBPOEATioH  n  Bouxn  ay  Aoxs  or  AumoBisaD  kman,  and  flit  do^ 
trine  thftt  only  moh  soti  at  srt  dons  wider  fbe  corponto  smI  are  biadi^  li 
«xplodad:  N.  SLFktSU.  Ins.  Co.  r.  ^cMtfir,88IlL  171;  Bomd^^JUmm. 
tUm  y.  Gr^enebastm,  89  Id.  612.  both  dting  the  prindpsl  osa^  Am  to  oidi- 
tuaj  soil  of  the  eorponition,  the  preeldent  is  its  aathoriied  agenti  and  the 
eorpoxmtion  will  be  ohaiged  by  hie  aote  and  adminiana:  Okkago  dr  JT.  W.  S. 
R.Oa.y.  Boons,  44  Id.  247;  Motor  y.  Knigh,  40  Id.  88;  Vsris  y. 
Id.  426,  all  dting  the  prindpal 
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HUNTEB  V.  BlANOHABD. 

[18  IxxnoB,  818.] 

■GUDEK  Who  m  to  bs  Paid  bt  Shabk  in  PBoim  of  Busuiih  oondnotod 
by  partiM  againat  whom  a  material-iiiaii't  Ufln  for  lumber  foniahed  to 
areot  a  building  ia  aought  to  be  enloroed,  ia  a  oompeteot  witoeaa  for  aQoh 
partiea  in  the  prooeeding  to  enforce  the  lien. 

Las  lOB  LuMBBE  FuBNiBHBD  TO  Ebbot  Buildxvo  Attaoebs  oolj  wbero 
the  material  f  omiahed  haa  been  aotnally  naed  on  the  land  and  boildin^ 
There  mnat  be  not  only  a  oontraot^  but  an  aotoal  nae  of  the  mafceriala  for* 
"lahfid 

AoxiOH  to  enforce  a  lien  for  lumber  fuxniflihed  for  the  ereotioii 
•of  a  bnildingy  against  Gnnn  k  Gkbtes,  a  partnership,  and  other 
defendants.  On  the  trial,  one  M cNeal  was  produced  as  a  ynU 
ness,  but  i?as  objected  to  by  plaintiff,  on  fhe  ground  of  inter- 
•est  as  a  partner  in  the  firm  of  Oonn  &  Gkbtes.  The  objection 
i?as  sustained,  and  defendants  excepted.  Defendants  asked,  in 
anbstance,  for  instructions  to  the  effect  that  unless  the  lumber 
i?as  famished  for  and  used  on  the  specific  property  against 
which  it  is  attempted  to  enforce  the  lien,  the  jury  diould 
And  for  defendants.  The  court  refused  to  give  such  instruc- 
tions, but  instead,  and  at  plaintiffs  request,  instructed  the  jury 
that  if  thqr  found  that  plaintiff  furnished  lumber  under  a  con- 
tract as  charged  in  the  petition,  fhey  should  find  for  plaintiff. 
Defendants  excepted.  The  remaining  facts  appear  in  the  opin- 
ion. 

N.  H.  Purple  and  J.  K  Cooper  ^  for  the  appeUants^ 

Orove  and  UcOoy^  for  fhe  ajypellee. 

By  Court,  Oaxoh,  J.  The  court  erred  in  ercTuding  fhe  testi- 
mony of  the  witness  McNeal,  offered  by  fhe  defendants  below. 
Admitting  thaf ,  as  partner  with  Gunn  k  G(ates,  he  was  liable  to 
Blanehaxd  for  fhis  debt,  then  his  interest  was  sgainst  fhe  de- 
fendants in  fhis  suit;  for  if  the  suit  was  maintained  so  as  to 
enforce  its  collection  out  of  fhis  specific  property,  he  became 
thereby  released  from  Ids  obligation  as  partner  to  pey  it*  If  the 
complainant  failed  to  maintain  this  suit,  he  could  torn  round 
and  sue  McNeal  as  partner,  and  collect  it  from  him,  the  same  as 
if  he  had  never  proceeded  to  enforce  his  supposed  lien  sgainst 
fhis  property.  A  decree  against  Blanchard  in  this  suit  would 
be  no  evidence  fhat  the  debf  was  nof  due  him  from  the  firm,  but 
it  would  only  establish  the  fact  that  he  had  no  specific  lien  upon 
this  property  for  lumber  furnished  in  the  erection  of  the  build* 
ing  upon  it.    The  testimony  should  have  been  afl"*'<*^. 
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The  oourt  also  erred  in  instmctions  gi^en  for  the  complainani, 
and  in  refusing  instmotions  asked  by  the  defendants.  This 
error  originated  in  a  misapprehension  of  the  statate  onder  whidi 
this  suit  was  brought.  The  first  section  of  that  act  is  this :  "Any 
person  who  shall,  by  contract  with  the  owner  of  any  piece  of 
hind  or  town  lot,  furnish  labor  or  materiak  for  erecting^  any 
building  or  the  appurtenance  of  any  building  on  such  hmd  or 
town  lot,  shall  haye  a  lien  upon  the  whole  tract  or  town  lot  in 
the  manner  herein  provided,  for  £he  amount  due  him  for  such 
labor  or  materials/'  The  second  section  proceeds:  *'  The  lien 
shall  extend  to  all  work  done,  or  materials  furnished,  under  ibe 
provisions  of  the  contract,  whether  the  kind  or  quality  of  the 
work,  or  amount  to  be  paid,  be  specified  or  not."  In  the  instmo- 
tions, the  court  substantially  construed  this  law  as  giving  the  lien 
whenever  a  contract  has  been  made  for  the  furnishing  of  ma- 
terials to  be  put  in  a  building  on  the  lot;  and  in  pursuance  of 
such  contract,  materials  have  been  furnished,  whether  those  ma- 
terials thus  furnished  were  actually  used  in  the  erection  of  such 
building  or  not.  We  do  not  so  understand  this  law.  The  legisla- 
ture only  intended  to  give  this  lien  for  the  materials  actually  used 
in  or  the  labor  really  bestowed  upon  the  building  situated  upon 
the  premises  against  which  the  lien  is  sought  to  be  established. 
The  object  of  the  law  was  to  allow  the  party  to  pursue  the  thing 
actually  furnished.  Two  things  must  concur  to  create  the  lien: 
1.  The  contract;  and  2.  The  furnishing  of  the  material  actually 
used.  Suppose  in  this  case  there  was  a  contract  made,  and  in 
pursuance  thereof  the  lumber  was  furnished,  which  was  found 
to  be  unsuitable  for  the  building,  and  was  consequently  sold  to 
other  parties,  and  never  put  in  the  building  at  all,  but  the  lum- 
ber actually  used  was  furnished  by  another,  under  another  con- 
tract. The  statute  certainly  gives  a  lien  to  the  one  who  for- 
nished  the  lumber  which  was  used  in  the  building,  and  to  the 
workmen  who  did  the  work  in  the  erection  of  the  building,  and 
yot,  according  to  the  construction  given  by  the  court  below,  the 
party  who  made  the  first  contract,  and  furnished  lumber  never 
used  upon  the  premises,  may  also  have  a  lien  upon  the  same 
building  and  premises:  not  for  anything  which  he  has  done 
to  enhance  their  value,  nor  by  reason  of  any  incumbrance  upon 
them,  but  because  the  owner  of  the  premises  had  purchased 
lumber  for  the  purpose  of  using  it  on  the  premises,  but  which 
he  never  did  so  use. 

Under  the  construction  given  to  this  law,  who  has  the  prior 
lien — the  party  who  furnished  the  materials  with  which  the 
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building  was  aotnally  erected,  or  the  one  whose  materials  were 
not  put  in  the  house  f  The  legislature  intended  tooreate  no  such 
conflicting  claims.  The  yery  essence  of  the  lien  created  by  this 
statute  is  the  furnishing  the  materials  of  which  the  building 
is  constructed.  The  act  continues  in  the  pariy  furnishing  the 
materials  of  which  the  building  is  erected  a  guaai  property  in 
those  materials,  and  others  with  which  it  has  been  commingled 
in  the  building,  and  allows  him  to  follow  it,  thus  transformedi 
for  the  purpose  of  getting  his  pay.  If  materials  are  furnished 
me  for  the  purpose  of  being  put  upon  lot  1,  and  I  put  them  on 
a  building  in  lot  2,  the  lien  is  upon  the  last  lot,  where  they  were 
actually  used,  and  not  on  the  first.  There  is  no  lien  upon 
the  premises  till  the  material  is  put  upon  them.  Under  this 
construction,  if  a  man  goes  to  Chicago  and  buys  lumber  to 
build  a  house  on  a  particular  lot  in  Chillicothe,  and  in  transitu 
the  lumber  is  burned  up,  the  vendor  shall  have  his  lien  upon  the 
lot  for  the  amount  so  furnished.  Such  is  not  the  true  construe- 
tion  of  this  law.     The  legislature  never  so  intended. 

The  decree  of  the  circuit  court  must  be  reversed  and  the  suit 
remanded. 

Decree  reversed, 

Hatsbial-mam*8  Libk  Attaohbs  onlt  whers  Matbbzals  have  been 
xmed  on  the  land  and  building,  and  not  from  the  contract  alone:  See  LoonU 
T.  ffogan,  61  Am.  Deo.  694,  note;  Odd  FeUow^  Hail  v.  Maatas  64  Id.  675; 
fnUkmM  V.  Chtgpmarh  65  Id.  66a 


Brown  v.  WteLOH. 

[18  iLLZHOxa,  843.] 

Fabivt  HoLDXiro  "Laxd  ukdeb  Rboosded  Deed  mitst  Show  an  eqnitable 
aa  well  aa  a  legal  title  in  himself,  as  against  a  prior  nnreoorded  eqnitable 
title,  and  mnat  sustain  his  title  by  proof  that  he  purchased  the  land  in 
good  iaitht  and  aotnally  paid  for  it,  before  notice  of  the  previous  equitable 
title;  and  such  proof  of  payment  of  the  purchase  money  must  be  in  addi- 
tion to  the  acknowledgment  thereof  in  the  deed.  Proof  that  payment  of 
ibn  purchase  money  has  been  secured  is  not  sufficient. 

Bill  in  equity  to  cancel  and  set  aside  the  deed  under  which 
defendants  claim.  Coolej,  the  owner  of  the  laud,  the  title  to 
which  is  in  dispute,  delivered  to  plaintiff  a  bond  for  a  deed  for 
the  land,  which  bond  was  duly  recorded,  and  was  also  proved 
to  be  for  a  valuable  consideration.  Thereafter  Cooley  delivered 
to  defendants  a  deed  to  the  premises,  which  deed  was  duly  re« 
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corded,  which  deed  it  is  the  purpose  of  this  suit  to  set  aside,  on 
the  ground  that  defendants  fraudulentlj  purchased  the  premisea 
with  notice  of  plaintiff's  equitable  right  under  the  bond.  On 
the  hearing,  it  was  held  that  defendants  were  trustees  for  plaiiH 
tiff,  and  it  was  decreed  that  ihqr  oonyqr  fhe  properly  to  plain* 
tiff.    Defendants  api>ealed. 

D.  F,  Jenkins  and  O.  0»  Oray,  for  the  appellanta. 

Ohunuuero  and  Eldridge^  for  the  appellee. 

By  Oourt,  Caxon,  J.  We  might  perhaps  satisfactorilj  ^aee 
our  a£Srmanoe  of  this  decree  upon  the  ground  of  notice  piored 
to  the  subsequent  purchasers,  but  we  choose  to  place  it  on  an- 
other ground.  The  complainant's  equitable  title  to  fhe  land  in 
question  is  dearly  established,  and  indeed  is  not  controrerted, 
but  the  defense  is  placed  upon  the  ground  that  the  defendants 
also  faaye  an  equitable  title,  with  which,  although  junior  to  that 
of  the  complainants,  they  haye  united  the  legal  title.  If  this 
be  true,  their  legal  title  must  preyail  oyer  the  complainani^s 
mere  equitable  title.  The  question  to  be  considered  is  whether 
the  defendants  are  subsequent  bona  Jide  purchasers  for  a  yalu- 
able  consideration.  This  is  for  them  to  show  in  their  defense, 
for  the  complainant  has  made  out  his  case  when  he  has  made 
out  his  equitable  title.  I  cannot  better  express  the  rule  of  law 
on  the  subject  than  by  quoting  the  language  of  the  supreme 
court  of  the  United  States  in  the  case  of  Boone  y.  ChUes,  10  Pet. 
211.  After  stating  that  a  court  of  equity  will  protect  the  I^gal 
title  fairly  obtained  against  a  mere  equitable  title,  howeyer 
meritorious  it  may  be,  proceeds:  **  But  this  will  not  be  done  on 
mere  ayerment  or  allegation;  the  protection  of  such  bona  jvi» 
purchaser  is  neceesaiy  only  when  the  plaintiff  has  a  prior  equity 
which  can  be  barred  or  ayoided  only  by  the  union  of  the  legal 
title  with  an  equiiy  arising  from  the  payment  of  the  monqr  and 
receiying  the  conyeyance,  without  notice,  and  a  clear  consdenoe. 
It  is  setting  up  matter  not  in  the  bill;  a  new  case  is  presented 
not  responsiye  to  the  bill,  but  one  founded  on  a  right  and 
title,  operating,  is  made  out,  to  bar  and  ayoid  the  plaintiff's 
equity,  which  must  otherwise  preyail:  WaJUvsyn  y.  hse^  9  Yea. 
88,  8^.  The  answer  setting  it  up  is  no  eyidence  against  the 
plaintiff,  who  is  not  bound  to  contradict  or  rebut  it:  Svmson  y. 
Hari,  14  Johns.  68,  74;  Paynes  y.  Coles,  1  Munf.  896,  897; 
ClasonY.  MorriSj  10  Johns.  644-648;  Leeds  y.  Marine  Ins.  Co., 
2  Wheat.  888;  Lenox  y.  Proui,  8  Id.  627;  Hughes  y.  Blake,  e 
Id.  468;  Smith  y.  Brush,  1  Johns.  Ch.  461.    It  must  be  estab- 
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affinnatiTely,  independeitUy  of  his  oaih:  Jame$  t.  Ifiv 
Kemon,  6  Johns.  659;  Oreen  t.  Hdri^  1  Id.  690;  Skinner  t. 
Whiie,  17  Id.  867;  Anderson  v.  Boberis,  18  Id.  632  [9  Am.  Deo. 
236];  Hari  t.  Ten  JEyck,  2  Johns.  Ch.  87,  90;  Blount  y.  Burrow, 
4  Bro.  0.  0.  76;  KirkptUrick  v.  Ziove,  Amb.  689;  Booih  t. 
J?oo^,  4  Yes.  404;  De  Cdrrierre  y.  De  CdUmne,  Id.  687;  2hi8feflt 
ofHuntingUm  t.  MgoU^  8  Johns.  688.  In  setting  it  up  by  plea 
nr  answer,  it  must  state  the  deed  of  purchase,  the  date,  contents, 
and  parties  briefly;  that  the  yendor  was  seised  in  fee  and  in 
possession;  the  oonaderation  must  be  stated  with  a  distinct 
ayerment  that  it  was  bona  fide  and  tmly  paid,  independently  of 
the  recital  in  the  deed.  Notice  must  be  denied  previous  to 
and  drawn  to  the  time  of  paying  the  money  and  deliveiy  of  the 
deed;  and  if  notice  is  specially  charged,  the  denial  must  be  of 
all  circumstances  referred  to  from  which  notice  can  be  inferred 
and  the  answer  or  plea  show  how  the  grantor  acquired  title." 

The  rule  here  laid  down  prevails  with  us,  except  as  to  the 
possession  of  the  grantor,  which  has  been  dispensed  with  by 
our  statute;  but  I  have  made  the  quotation  principally  to  show 
that  the  duty  devolves  upon  the  defendants  to  establish,  not 
only  that  they  have  a  conveyance,  legal  in  form,  but  that  they 
have  actually  paid  for  the  land.  It  is  not  sufficient  even  that 
they  may  have  secured  the  payment  of  the  purchase  money. 
They  must  have  paid  it  in  fact  before  they  had  notice  of  the 
complainant's  prior  equitable  title.  The  answer  which  was 
given  upon  the  argument  to  this  objection  was  that  the  bill 
only  charges  notice,  and  does  not  charge  that  they  had  not  paid 
the  purchase  money,  or  in  any  other  way  impeach  their  equitable 
right  to  hold  their  legal  tide.  I  have  selected  the  case  above 
referred  to  because  in  that  case  the  report  shows  that  the  bill 
was  precisely  like  this  in  the  particular  referred  to.  On  page 
206  the  court  says:  ''In  the  amended  bill  the  plaintiffs  charge 
the  purchase  from  Newland  and  wife  to  have  been  made  fraudu- 
lently, and  vrith  notice  of  the  title; ''  and  this  is  all  the  specifi- 
cation of  fraud  which  is  given.  And  such  is  the  precise  case 
here.  The  subsequent  purchase  is  charged  to  have  been  fraud- 
ulenty  and  with  notice.  The  substance  of  the  charge  is  the 
fraud,  which  must  be  rebutted  by  the  defendant,  at  least  by  the 
establishment  of  such  facta  as  the  evidence  of  which  are  sup- 
posed to  be  peculiarly  within  the  possession  or  control  of  the 
defendant.  Many  of  the  cases  state  that  the  defendants  must 
show  that  they  purchased  without  notice;  but,  upon  principle^ 
I  do  not  thizJc  that  they  ought  to  be  required  to  show  this 
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affirmatively,  for  that,  from  the  nature  of  things,  in  most  cases, 
would  be  impossible,  and  especially  in  this  state,  where  tha 
party  holding  an  equitable  title  may  haye  it  recorded;  if  he 
neglect  to  do  so,  and  thereby  giye  the  legal  notice  of  his  inter- 
est to  all  the  world,  the  presumption  may  well  be  indulged  that 
the  subsequent  purchaser  had  not  notice.  But  the  case  is  quite 
different  when  we  come  to  the  proof  of  the  fact  of  the  payment 
of  the  purchase  money,  which,  as  we  hare  seen,  is  an  essential 
element  in  that  equity  which  must  exist  in  order  to  support  the 
legal  title  which  he  attempts  to  uphold.  The  defendant  must 
be  presumed  to  be  able  to  prove  the  payment  of  the  purdiase 
money,  if  he  has  made  it,  and  there  is  neither  hardship  nor  in- 
justice in  requiring  him  to  make  out  his  equitable  claim,  at  least 
so  far  as  he  may  be  presumed  to  have  the  facilities  for  doing  so. 
If  he  has  not  paid  the  purchase  money,  no  wrong  is  done  him 
by  taking  from  him  a  legal  title  which  has  cost  him  nothing. 
If  the  title  is  taken  from  him  and  given  to  one  who  is  meritori- 
ously entitled  to  it,  he  will  thereby  be  enabled  to  defend  against 
his  vendor's  claim  for  the  purchase  money.  Here  even  the  an- 
swer does  not  aver  that  one  dime  of  the  purchase  money  has 
ever  been  paid,  and  hence  it  fails  to  show  a  sufficient  defense  to 
the  case  made  by  the  bill  and  the  proofs,  and  for  that  reason  it 
might  have  been  excepted  to.  But  by  waiving  this  objection  to 
the  pleading,  the  complainant  did  not  waive  his  right  to  have  a 
legal  cause  shown  to  defeat  the  equity  shown  by  the  bill  and 
proofs. 

We  think  it  was  incumbent  on  the  defendants  to  have  shown 
in  their  answer  and  by  proofs,  or  if  the  insufficiency  of  the  an- 
swer was  waived,  they  should  have  shown  by  the  proofs,  at  least, 
that  they  had  paid  for  the  land,  and  that  hence  they  have,  in 
good  conscience,  as  much  right  to  the  land  as  the  complainant, 
and  that  it  would  be  as  hard  for  them  to  lose  what  they  had 
paid  as  for  the  complainant. 

For  the  reason  that  the  defendants  have  failed  to  show  that 
they  paid  anything  for  this  land,  we  cannot  say  that  they  have 
any  equity  to  support  their  legal  title,  and  that  oonsequently 
they  ought  not  to  retain  it  against  the  equitable  title  of  the 
complainant. 

The  decree  must  be  affirmed* 

Decree  affirmed. 

Bona  Fidb  Pctbchassb,  Bight  ov,  to  Pborction:  See  Buth  v.  BumH^  61 
Adl  Deo.  675,  and  note;  EvarU  v.  ilynes,  65  Id.  314,  end  note;  OummiMff  ▼. 
OoUman^  62  Id.  402.    To  Bustain  tiUe  as  bona  fide  purcbaeer,  party  muat  show 
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thftt  he  actually  paid  a  valuable  and  eqnivmlmii  oonaldaratioii,  and  what  anoh 
conriileratioii  was:  Te^ftr  t.  EoMns^  82  HI.  165;  Ke^  r.  We$t^  88  Id.  820; 
DeWolfr.  PraU^  42  Id.  211;  Draper  ▼.  Drapett^  68  Id.  22;  Baldwin  t. 
Sager^  70  Id.  605;  Betmr  ▼.  Rankki^  77  Id.  292;  Stmman  ▼.  MiUer^  84  Id. 
2999  all  citiiig  the  prmdpal  oaaa.  A  party  claiming  only  aa  a  mortjgigea  ia 
not  an  innooent  porchaaer  for  valne:  Fati  ▼.  McPharmn,  98  Id.  507»  dtii^ 
tha  principal 


OniOAao  t;.  Majob. 

(IB  iLUMom,  St9.] 

WsTHME,  AB  AjnmrrnxBATOB,  MAT  Maditaik  AonoH  voB  ItaaTB  ov  Ghiu» 
four  yean  old,  by  falling  into  a  water-tank  oonatrocted  by  a  city,  udar 
the  minoia  act,  which  gives  a  remedy  when  the  death  of  a  pecsoa  ii 
eansed  by  wrongfol  act,  default,  or  neglect  of  another. 

Damaom  Beootxbxd  VOB  DiATH  ov  PsBsov  BT  Wbovovul  Aot  ob  Db- 
VAUis  are  not  treated  as  part  of  decedent's  estate,  and  ereditofs  get  no 
benefit  therefrom.  The  amount  reoorered  ia  to  be  distributed  among 
those  to  whom  the  pencnal  estate  would  descend.  In  the  absence  of  a 
will,  according  to  the  statute  of  descents. 

Hbasubb  ov  Damaois  VOB  CAUsnro  Dbath  ov  PBBSoir  bt  Wbovovul 
Act  ob  Dbvauia  is  the  amount  of  peouniaiy  loss,  and  no  damages  ars 
allowed  for  the  bereavement;  and  the  Jury,  in  estimating  the  amount  of 
damage,  wiU  be  goremed  by  their  own  knowledge  and  ezperienca  ap- 
plied to  the  prool 

In  Aonov  vob  Damaois  vob  Dbatb  Causbb  bt  Falubo  into  a  city 
water-tsnk,  the  juiy  will  be  justified  in  presuming  that  the  city  had  no> 
tice  of  the  defects  in  the  tank,  and  was  guilty  of  negligence  in  omitting 
to  repair  it,  if  a  long  and  unreasonable  delay  in  repairing  the  tank  Is 
proved. 

fg  IS   QUBSnOK  VOB   JUBT  WHBTHBB   PaBBOB  OV   GbiLD  ABB   OuiLTT  09 

KxoLiOBiroB  in  permitting  child  to  be  so  situated  that  it  fslls  in  a  city 
water-tank  and  is  killed;  and  it  is  not  sufficient  answer  to  show  that  the 
tank  was  so  constructed  as  to  be  safefor  all  such  persons  as  ordinarily  use 
the  streets  of  the  dty;  but  the  burden  of  proof  is  upon  the  plaintiff  to 
show  negligence  on  the  part  of  the  city  aa  well  as  to  acquit  himself  of  it 

AonoB  to  recover  damages  for  death  of  a  child  caused  by  fall- 
ing into  a  water-tank  of  the  defendant  city,  which  tank,  it  is 
alleged,  was  defectively  closed,  and  had  been  so  permitted  to 
remain  for  the  period  of  one  month  prior  to  the  aocideni  The 
remaining  facts  appear  in  the  opinion. 

J.  L.  Miamih  and  J.  L.  King,  for  the  appellant 
Hervey  and  Clarkson,  for  the  appellee. 

By  Conrti  Oatost,  J.  The  first,  and  altogether  the  most  im« 
portent,  question  here  is,  whether  the  case  is  within  the  statute, 
and  can  be  maintained.    The  person  for  whose  death  this  action 
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is  faronght  was  a  child  four  years  of  age,  and  the  action  is 
brought  by  the  father  of  the  child,  as  administrator.  The  first 
section  of  the  statate  under  which  this  action  is  broiight  is  as 
follows:  "  That  whenerer  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect,  or  dehnlt,  and  the  act,  neglect,  or 
default  is  such  as  woold,  if  death  had  not  ensued,  ha^e  entitled 
the  parly  injured  to  maintain  an  action  and  reooTer  damages  in 
respect  thereof,  then,  and  in  erery  such  case,  the  person  who, 
Cft  company  or  corporation  which,  would  have  been  liable  if 
death  had  not  ensued  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  shall  haye  been  caused  under  sudh  droumstances  as 
amount  in  law  to  felony/'  This  is  a  new  cause  of  action  giyen 
1>y  this  statute,  and  unknown  to  the  common  law,  and  should 
not  be  extended  beyond  the  fair  import  of  the  language  used; 
but  this  it  would  be  difficult  to  do,  for  the  language  is  very 
broad  and  oomprehensi've,  embracing,  in  direct  and  positiye 
terms,  all  cases  where,  if  death  had  not  ensued,  the  injured 
parly  could  have  maintained  an  action  for  the  injury.  This 
would  seem  to  leave  no  room  for  construction,  but  refers  us  at 
once  to  the  inquiry  whether  an  action  could  have  been  main- 
tained by  the  child  for  the  injury  had  he  survived  it.  The  act 
says  "  then,  and  in  every  such  case,"  the  action  shall  be  main- 
tained. To  give  a  further  limitation  than  this  would  be  not  to 
construe  the  statute,  but  to  expunge  or  disregard  a  portion  of  it. 

So  much  for  the  first  section  of  the  act,  and  the  dear  and 
positive  terms  in  which  it  is  expressed,  and  it  remains  to  be 
considered  whether  the  legislature  intended,  by  the  provisions 
of  the  second  section  of  the  act,  to  create  a  further  limitation. 
The  second  section  provides  that  the  action  shall  be  brought  in 
the  names  of  the  personal  representatives  of  the  deceased  per- 
son, and  further  provides  that  the  amount  recovered  ''shall  be 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  sndi 
deceased  person,  and  shall  be  distributed  to  such  widow  and 
next  of  kin  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by  persons  dying  intes- 
tate.'' This,  it  is  contended,  impliedly  limits  the  action  to 
cases  where  the  person  leaves  a  widow  and  next  of  kin;  in  other 
words,  where  the  deceased  was,  at  the  time  of  his  death,  a  mar- 
ried man;  for  the  presumption  of  law  is  that  every  deoeased  per- 
son leaves  heirs  who  are  capable  of  inheriting,  or  next  of  kin: 
Barvey  v.  Thornton,  14  HI.  217. 

This  entire  act,  like  aU  others,  must  be  read  and  considered 
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together  in  order  to  arriye  at  the  tme  meaning  of  the  legiala- 
ture»  bat  it  is  of  primaiy  importance  to  see  the  offioewhich  each 
section  was  designed  to  perform,  or  the  particular  pnrpose  de> 
sigDcd  to  be  accomplished  by  each.  In  the  framing  of  statutes, 
sometimes  each  section  is  designed  to  accomplish  a  distinct  and 
independent  pnrpose;  and  sometimes  the  provisions  of  one  sec* 
tion  are  intended  to  bear  upon  the  sabject-matter  of,  and  to 
control  or  influence  the  construction  of,  another.  In  the  former 
case,  where  each  section  or  clause  is  framed  for  the  purpose  of 
performing  a  distinct  and  independent  office,  it  is  not  intended 
by  the  legislature  that  it  shall  be  controlled  or  qualified  by 
another  section  or  clause,  the  sole  object  of  which  was  to  effect 
a  different,  distinct,  and  independent  purpose.  Such  was  evi- 
dently the  case  here.  The  sole  object  of  the  first  section  was  to 
create  the  right  of  action,  and  to  specify  in  what  cases,  or  for 
what  wrongs,  it  might  be  brought.  This  office,  and  this  alone,  is 
performed  by  the  first  section  in  a  clear  and  unambiguous  manner. 
The  puiposes  of  the  second  section  are  two,  but  distinct  from 
and  entirely  independent  of  the  first  section,  which  so  far  as  its 
object  was  concerned  was  complete;  that  is,  it  had  created  a 
right  of  action,  and  specified  in  what  cases  or  for  what  wrongs  it 
might  be  brought.  The  two  purposes,  distinct  from  this,  to  ac- 
complish which  the  second  section  was  framed,  were :  1.  To  deter- 
mine by  whom  or  in  whose  name  the  action  should  be  brought; 
and  2.  To  declare  for  whose  benefit  the  action  should  be  brought^ 
or  how  the  money  recovered  should  be  disposed  of  or  distributed. 
The  first  purpose,  that  is,  declaring  by  whom  the  action  shall 
be  brought,  is  declared  in  such  a  way  as  to  leave  no  doubt  and 
to  create  no  difficuliy.  The  action  is  to  be  brought  by  the  pev- 
Bonal  representatives;  that  is,  by  the  executors  or  administn- 
tors.  But  the  difficuliy  arises  out  of  the  language  used,  when 
providing  for  the  second  object  designed  to  be  accomplished  bj 
the  second  section;  that  is,  for  whose  benefit  the  suit  is  to  be 
brought,  or  how  the  money  recovered  shall  be  disposed  of.  The 
expression  is,  that  it  shall  be  for  the  benefit  of  the  widow  and 
next  of  kin  of  the  deceased,  in  the  same  proportion  as  is  pro- 
vided  by  law  for  the  distribution  of  personal  estate  of  intestates. 
Now,  was  it  the  intention  of  the  legislature,  in  the  use  of  this 
expression,  to  limit  the  provisions  of  the  first  section  so  as  to 
aflbrd  the  remedy  only  in  those  xsases  where  the  deceased  left  a 
widow? 

We  think  the  sole  object  of  this  provision  was  to  provide  for 
the  disposition  of  the  judgment  to  be  recovered  in  those  oasest 
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while  ihe  first  aeotion  had  ahready  given  a  cause  of  action. 
The  legislatuxe  intended  that  the  money  recovered  should  not 
be  treated  as  a  part  of  the  estate  of  the  deceased.  Thej  de- 
signed to  exclude  creditors  from  any  benefit  of  it,  and  to  pre- 
vent its  passing  by  virtue  of  any  provisions  of  the  will  of  the 
deceased.  The  personal  representative  brings  the  action,  not  in 
light  of  the  estate,  but  as  trustee  for  those  who  had  a  more  or 
less  direct  pecuniary  interest  in  the  continuance  of  the  life  of 
the  deceased,  and  who  had  some  claims,  at  least,  upon  his  or 
her  natural  love  and  a£FectLon. 

The  legislature  intended  that  the  fruits  of  the  judgment  should 
be  distributed  among  those  to  whom  his  personal  estate  would 
descend,  after  the  payment  of  debts  and  in  the  absence  of  a 
will.  And  this  intention  should  not  be  defeated  because  they 
have  not  used  more  circumlocution  in  defining  the  oesiuis  que 
(mist  who  are  to  receive  the  fruits  of  the  judgment.  Had  the 
words  "widow"  and  "next  of  kin"  been  connected  by  the 
conjunction  "or"  instead  of  "and,"  still  all  cases  would  not 
have  been  provided  for  according  to  the  manifest  intent  of  the 
legislature;  for  then  the  widow,  where  one  is  left,  would  have 
claimed  the  whole,  whereas  it  is  intended  to  divide  it,  in  such  a 
case,  between  the  widow  and  next  of  kin  according  to  our 
•  statute  of  descents.  To  have  expressed  the  full  meaning  of  the 
legislature,  and  left  nothing  to  implication,  it  would  have  been 
necessary  to  have  added  after  the  expression  "  next  of  kin  "  the 
words  "  or  in  case  the  deceased  leaves  no  widow,  then  for  the 
exclusive  benefit  of  the  next  of  kin."  The  courts  are  constantly 
called  upon  to  supply  by  intendment  this  absence  of  circumlo- 
cution in  acts  of  the  legislature,  in  order  to  give  efiect  to  their 
manifest  intention.  Had  it  been  the  design  of  the  legislature  to 
limit  the  action  to  cases  where  the  deceased  leaves  a  widow,  thej 
would  certainly  have  said  so  in  the  appropriate  place,  in  the 
first  section  of  the  act,  instead  of  giving  the  action  in  all  cases 
where  the  injured  party,  if  death  had  not  ensued,  could  have 
maintained  an  action  for  the  injury.  The  words  "  then,  and  in 
all  such  cases,"  are  very  emphatic,  and  exclude  the  idea  of  a 
limitation. 

We  can  see  nothing  in  the  policy  of  the  law  which  would 
lead  to  the  conclusion  that  the  legislature  intended  to  afford  no 
redress  to  orphan  children,  where  both  parents  are  killed,  as 
has  sometimes  happened,  while  a  remedy  would  have  been  af- 
forded  them  had  the  father  alone  been  killed  and  the  mother 
left  to  assist  them.   The  pecuniary  loss  in  the  former  case  would 


April,  1857.]  Chicaqo  v.  ILuob.  657 

certainly  be  greater  to  them  than  in  the  latter.  Other  cases  ol 
dependence,  and  deprivation  of  support  and  maintenance,  as  be- 
tween parent  and  child,  or  other  relation,  where  the  justice  of 
the  proTisions  of  the  act  is  scarcely  less  manifest  than  where  the 
relation  of  husband  and  wife  existed.  But  this  is  not  aU.  Sliould 
we  adopt  the  construction  contended  for,  we  should  have  to  hold 
that  no  remedy  is  giyen  to  the  husband  for  the  loss  of  the  wife. 
We  cannot  beliere  that  the  legislatiye  mind  was  actuated  by  such 
marow  and  limited  intentions  when  framing  the  first  section  of 
the  act,  which  alone  gives  the  cause  of  action.  If  the  cause  of 
action  is  in  fact  given  by  the  first  section,  which  cannot  in 
truth  be  denied,  even  a  fiiilure  to  provide  for  the  disposition 
of  the  fruits  of  the  judgment  to  be  recovered  could  hardly  be 
allowed  to  repeal  any  portion  of  the  first  section.  If  we  expect 
to  find  aU  of  the  acts  of  the  legislature  perfect  and  harmonious, 
devoid  of  all  ambiguity  or  even  incongruity,  we  shall  be  sadly 
disappointed.  It  is  no  new  task  imposed  upon  the  courts  to 
seek  to  find  the  meaning  of  the  legislature  in  laws,  some  of 
the  provisions  of  which  are  even  inconsistent  with  and  contra- 
dictory to  each  other.  Such,  however,  cannot  in  strictness  be 
said  to  be  the  case  here.  The  most  that  can  be  said  against  this 
is,  that  it  i&  incomplete  in  the  second  section  in  describing  the 
beneficiaries  of  the  judgment  to  be  recovered,  while  there  is 
neither  ambiguity,  uncertainty,  or  omission  in  the  first  section, 
which  gives  the  cause  of  action,  and  specifies  in  what  cases  it 
may  be  maintained.  In  reading  each  section,  we  must  bear  in 
mind  its  object  and  office,  and  give  effect  to  its  provisions  ac- 
cordingly. We  think  that  this  case  was  within  both  the  lan- 
guage and  policy  of  the  law,  and  it  is  our  duty  to  give  effect  to 
the  intention  of  the  legislature  thus  plainly  declared. 

It  remains  briefly  to  examine  the  other  instructions  asked  of 
the  court,  the  first  having  been  already  disposed  of. 

The  qualification  to  the  sixth  instruction  presents  the  next 
ground  of  exception,  and  this,  it  is  admitted,  is  technically  cor- 
rect; but  it  is  objected  to  as  tending  to  mislead  the  jury.  The 
rule  is  correctly  stated  that  the  plaintiff's  damages  could 
only  be  estimated  for  the  pecuniary  loss  suffered  by  the  death 
of  ttie  deceased,  without  taking  into  the  account  the  mental  an- 
guish or  bereaved  affections,  and  that  the  jury  must  make  their 
estimate  of  such  pecuniary  damage  from  tiie  facts  proved,  and 
that  it  was  not  necessary  that  any  witness  should  have  expressed 
an  opinion  of  the  amount  of  such  pecuniary  loss.  In  this,  as 
in  all  other  cases,  it  was  proper  for  the  jury  to  exercise  their 
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own  judgmont  npon  the  facia  in  proof » by  connecting  them  witli 
their  own  knowledge  and  experience,  which  they  are  sappoaed 
to  poflsees  in  common  with  the  generality  of  mankind.  It  is 
only  where  witnesses  are  supposed  to  possess  a  skill  and  judg- 
ment superior  to  the  generality  of  mankind  apon  a  partioolar 
subject  that  their  opinions  are  allowed  to  go  to  the  jury  for 
the  purpose  of  supplying  the  supposed  want  of  experience  and 
judgment  of  the  jury.  Where  such  aids  are  not  attainable,  or 
are  not  produced,  then  the  jury  must  be  guided  by  their  own 
best  judgment,  applied  to  the  &ctB  in  proof,  for  the  purpose  of 
arriying  at  a  conclusion. 

The  qualification  given  to  the  seventh  instruction  asked  for 
the  dtj  was  proper.  It  told  the  jury  that  they  might  presume 
notice  to  the  diy  of  the  defect  in  ^e  tank,  from  long  and  unrea- 
sonable delay  in  making  the  repairs,  and  find  as  if  express  no- 
tice of  the  d^ect  had  been  proved.  Ignorance  of  the  defect  for 
0uch  a  length  of  time  as  is  here  specified  would  be  as  much  n^ 
ligence  on  the  part  of  the  ciiy  as  n^lecting  to  repair  after  the 
actual  notice. 

The  eighth  instruction,  which  was  refused,  was  this:  "  It  the 
jury  beUeve  that  the  tank  in  question  was  reasonably  safe  and 
secure  for  all  such  persona  as  ordinarily  make  use  of  the  streets 
of  a  ciiy,  the  diy  is  not  liable  for  an  in juiy  resulting  from  its 
insufficiency  to  prevent  or  guard  against  an  extraordinary  oocor- 
rence  or  accident." 

This  instruction  was  asked,  and  if  given  would  have  been 
understood  in  reference  to  the  particular  facts  of  this  case,  and 
would  have  been  equivalent  to  instructing  the  jury  that  tins 
child  had  no  business  in  the  streets,  and  that  the  ciiy  was  not 
liable  for  negligentiy  leaving  the  tank  in  such  a  condition  as  to 
endanger  the  lives  of  such  children  in  the  streets.  Such  we 
apprehend  is  not  the  law,  and  the  court  properly  declined  so  to 
instruct  the  jury.  A  large  majority  of  children  living  in  cities 
depend  uiK>n  the  daily  labor  of  both  parents  for  subeistenoe, 
and  these  parents  are  unable  to  employ  nurses,  who  may  keep 
a  constant  and  vigilant  eye  momentarily  upon  their  children;  and 
we  cannot  hold,  as  a  matter  of  law,  that  every  time  a  child  four 
years  of  age  steps  into  the  street  unattended  the  mother  is 
guilty  of  such  negligence  as  would  authorize  every  reckless  or 
careleBS  driver  to  run  over  and  trample  it  down  with  impunity, 
or  as  would  authorize  the  city  to  expose  traps  and  pitfalls  in 
every  comer  of  the  streets,  in  which  a  child  may  be  drowned  or 
maimed.    Such  a  rule  of  law  ought  to  depopulate  a  city  of  aU 
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its  laboring  inhabitants.  In  this  as  in  all  ofheroases,  it  must 
be  left  to  the  jnzy  to  determine  whether  the  patents  of  the  child 
have  been  gniltj  of  negligence  in  suffering  the  child  to  be  in 
the  streets.  On  this  point  the  court  justly  instructed  the  jurj 
in  the  last  instruction.  The  juiy  were  there  told  that  they  must 
belieye  from  the  evidence  that  tibe  defendant  was  guiliy  of  neg* 
ligenoe^  which  produced  the  injury,  in  not  keeping  the  tank  in 
repair;  and  also  that  its  parents  were  not  guilty  of  negligence; 
and  in  another  part  of  the  charge  they  were  told  that  the  bur* 
den  of  proof  rested  on  the  plaintiff  to  show,  not  only  negligence 
on  the  part  of  the  dty,  but  also  that  the  parents  were  not  n^li- 
gent.  We  axe  satisfied  that  the  court  committed  no  error  in  its 
decision  of  the  questions  of  law  which  arose  on  the  triaL 

We  are  also  asked  to  reverse  the  judgment  because  the-court 
below  refused  to  set  aside  the  verdict  for  the  reason  that  it  is 
not  supported  by  the  proof.  Without  going  into  a  review  of  the 
evidence,  it  is  sufficient  to  say  that  we  concur  in  opinion  with 
the  drouit  court  that  the  evidence  is  sufficient  to  support  the 
verdict. 

The  judgment  of  the^oirouit-nrast  be-affirmed. 

Judgment  afibnned. 

FLUHTmr  Siniro  iob  Ikjust  Caused  bt  NasugMias  most  ihow  him- 
self withont  fNiltt  and  miut  evtabllah  negligence  on  defendanfe  part;  and 
the&ctthatthelnjnzywMtoaninfentieunniAteriel:  See  fTcot/ieU  ▼.  itdper, 
84  Am.  Deo.  273;  Brown  y.  Maaewdl,  41  Id.  Til;  J^o&mmoii  t.  Cone,  64  Id.  a7| 
JSirge  Y.Gardner,  SO  Id.  2^1;  I^reerY,(kmeron,  66  Id.  W  Where 

a  ohild  ie  injnred,  the  buden  of  proof  in  an  aotion  for  damagea  ia  on  the  par- 
enta  to  ahow  ahaenoe  of  negligenoe  on  their  part»  and  negUgenoe  on  the  part 
«f  defendant:  Oakna  S  Ohkago  Union  B.  B.  Co.  v.  Jae^  20  HL  480;  OM- 
tngo  V.  SUMTt  42  Id.  176»  both  eiting  the  pirinoipal  oaae. 

Adiohisibatob  is  Conbxbuxd  a8  witedt  Tebm  **PsBaoiiAL  Bbpbb- 
asBTAUVS,"  aa  need  in  atatntea  allowing  aoit  for  death  of  petaon  to  be 
Isoa^t  by  hia  peraonal  repreaentative:  Hagen  ▼.  JTeon,  8  Dffi.  ISS,  citing 
the  prineipal  caaa. 

DAMAexB  FOB  GAmuiro  Dkatb,  vvvkb  Ilukoib  Statdtis  are  aUowed 
only  for  the  peconiary  loos,  and  not  for  the  bereavement:  Chkago  Jb  AUcm 
J2.  B.  Co.  V.  Shannon^  43  HL  846;  Chicago  <*  Boek  I$Umd  B.  B.  Co.  v.  Mor- 
rif,  26  Id.  402;  Chiiogo  S  N.W.B.  B.  Co.  v.  SweU,  46  Id.  206;  Conani  v. 
A{^  48  Id.  412;  IlUnoU  Cmirai  B.  B.  Co.  v.  WMon,  62  Id.  206;  Chicago 
V.  SehoUen,  76  Id.  471;  ChieagoY.  ffuing,8Zld.  206,  207;  PoUerY.  Chicago 
'S  N.  W.  Rw  Co.t  22  Wia.  618;  BaOroad  Company  v.  Barron,  6  WalL  106; 
Boadk  Y.  Imperial  Mfg.  Co.,  7  Fed.  Bep.  701,  all  dting  the  prineipal  oaae. 

JuxT,  ni  rdBMDia  Ybbdiot,  xusr  n  CtovxBvxD  bt  Bvn>Bios:  OUonoa 
^aa  Xu  Co.  V.  Oraham,  28  HL  79,  eiting  the  prindpal  oaae. 


MO  Baboock  v.  Tricb.  [Dliiiioii.. 

Baboook  v.  Tbiob. 

[18  ILUIIOB,  490.] 

WABftAjmr  ov  Fax»  aw  MjutcHiiiiTABiJi  Jumout  m  Imvliid  m 
oontraet  to  deliver  a  qaantity  of  oom. 

IimiBD  WARIULlfTr  THAT  COBM  TO  BS  DkUTERBD  18  OV  FaIB  AJTD 

OHAMTABLV  Qqautt  Is  not  Waived  by  aooeptanoe  of  the  com  hj  a 
hoaaeman,  or  by  the  pnrohaeer  himself;  and  sooh  an  aooeptanoe^ 
with  opportunity  of  inipeetion  and  without  complaint,  only  xaieea  a 
flnmption  that  the  oom  wae  of  the  quality  contemplated  by  the  partiMi 
BioounfVHT  ov  Damaois  mat  bx  Allowed  nnder  plea  of  the  general  inw^ 

Ihdxbitatus  €U8ump8it.    The  faoia  appear  in  the  opinion. 

Oearge  F,  Harding^  for  the  appellant. 

Ooudy  and  Judd^  for  the  appellee. 

By  Court,  Skxhnbb,  J.  Trice  sued  Baboock,  and  declared  in 
wdebUaius  assumpsU  for  com  sold  and  dellTered.  Baboock 
pleaded  the  general  isene,  and  a  special  plea  of  set-off  for  money 
had  and  received,  etc.  Baboock  proved  a  special  contract  for 
the  sale  and  the  deliveiy  of  the  com,  at  a  warehouse  upon  a 
ndlroad,  in  sacks,  at  fifly  cents  per  bushel;  and  proved  that  some 
of  the  com,  when  delivered  at  the  warehouse,  was  in  a  damaged 
condition,  and  of  less  value  than  sound  merchantable  com. 
The  com  was  delivered  through  a  warehouseman,  and  it  did  not 
appear  that  Babcock  had  seen  or  knew  the  condition  of  the  con 
when  delivered.  Tho^ourt,  on  the  part  of  Trice,  instructed  the 
jury  as  follows: 

**  When  the  plaintiff  delivered  the  corn  at  the  depot  in  Cam- 
eron to  any  person  authorized  by  the  defendant  to  receive  the 
same,  and  the  same  was  accepted  by  such  person,  then  such  de- 
liveiy and  acceptance  is  the  same  as  a  delivery  and  acceptance 
to  and  by  the  defendant  himself;  and  although  the  jury  maj 
believe  from  the  evidence  that  a  part  of  the  com  was  damaged, 
yet  if  they  further  believe  that  such  injured  com  was  accepted 
by  the  defendant  or  his  agent  under  the  contract,  then  the  de- 
fendant has  waived  his  right  to  object  to  the  payment  for  the 
com,  because  of  the  bad  quality." 

This  instruction  is  not  the  law.  Under  this  contract,  the  law 
will  imply  that  the  parties  contemplated  that  the  com  should  be 
of  a  fair  and  merchantable  quality,  and  will  raise  a  warranty  to 
that  effect:  Maner  v.  Granger,  4  Gilm.  69;  Ch.  Con.,  892,  393; 
Parsons  on  Cont.  4G5,  466.  The  contract  was  ezecutoty,  the 
com  was  not  purchased  upon  inspection,  and  the  duty  of  Trice 
was  to  deliver  a  fair  article  fit  for  use  and  market  as  a  sound 
commodity;  and  his  duty,  under  the  contract,  was  not  performed 
until  he  had  done  so. 
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The  aoceptanoe  of  the  com  hj  the  warehoneeman  was  not  a 
waiver  of  the  implied  warianiy,  nor  would  a  delivezy  of  the  oom 
to  Babcock  personally  at  the  warehouse  have  predaded  him 
from  setting  up  in  defense  of  an  action  for  the  price  a  breach  of 
warranty  as  to  its  quality.  He  was  not  bound  to  refuse  to  re- 
ceive the  oom  because  some  portion  of  it  was  damaged,  nor  was 
he  bound  to  return  it  on  discoveiy  of  the  fact.  He  might  rel; 
upon  the  warranty:  Ch.  Oon.  401;  MondeU  v.  Sted^  8  Mee 
W.  858;  2  Smith's  Lead.  Gas.  20-22. 

It  is  true  that  the  acceptance  of  com  under  an  executory  con- 
tract, with  opportunity  of  inspection  at  the  time  of  delivezy, 
without  complaint,  may  raise  a  presumption  that  it  was  of  the 
quality  contemplated  by  the  parties;  but  it  will  not  preclude 
the  party  from  showing  and  setting  up  the  actual  defect  in 
quality  and  condition.  Babcock  might  in  his  plea  of  set-ofl 
have  set  up  the  special  contract  and  breach  of  the  warranty; 
and  if  he  had  done  so,  and  it  appeared  that  his  damages  ex- 
ceeded the  amount  unpaid  on  the  purchase  of  the  com,  he  could 
have  recovered  the  difference  under  his  plea.  But  his  plea 
gave  no  notice  that  he  relied  upon  the  warranty  to  recover  his 
damages  by  way  of  set-off,  in  the  nature  of  a  cross-action.  He 
could,  however,  under  the  general  issue,  prove  the  facts  out  of 
which  the  warranty  arose,  the  breach,  and  his  damages,  by  way 
of  recoupment,  and  if  the  evidence  justified  it,  defeat  Trice's 
demand  in  part  or  in  whole,  but  he  could  not  recover  any  ex- 
cess of  damages  over  the  damages  proved  by  Trice,  the  plaintiff: 
Stow  V.  Tarwood,  14  HI.  424;  Basten  v.  BuUer,  7  East,  479; 
FouUon  V.  LaUimore,  9  Bam.  &  Cress.  259;  Ibmsujorlh  v.  Oar^ 
rard^  1  Camp.  38. 

This  disposes  of  the  questions  necessarily  involved  in  tha 
record. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

Wabkahtt  or  Faib  ahd  MiafTHAWTABU  QuAUTT  ii  fanpQed  from  ezeo- 
iitory  oontiaot  to  aell  and  to  deliver  at  future- day:  Howard  v.  Hoeift  36  Am* 
Dee.  57%  note  575;  Doane  ▼.  J[>fiiiAai?i,  66  HL  510,  dting  the  principal  caaei 
and  each  warranty  is  not  waived  by  the  &ct  of  receipt  and  acceptance  of  the 
merohandise,  nnleai  an  opportonity  to  examine  it  has  been  affordeds  KM  v. 
Lindieif,  39  Id.  2M;  Jliemphi$  v.  Braum,  1  Flip.  227;  Ketckum  v.  WeUa,  19 
Wii.  33,  all  dtfaig  the  principal  case. 

BsoOTTPiOENT  ov  Damaobb  IS  ALLOWED  yvDiB  OxznouL  IflSUB:  See  Okh 

A  MiuMppi  B.  B.  Co.  V.  Irvin,  27  HL  178;  JIfngUA  v.  FeuUdi,  58  Id.  266; 

Jfiirmy  V.  CoiiiM,  67  Id.  287;  Ooohe y.  PnUe,  90  U.  2S2;  Addem$Y. 

89  Id.  483,  aU  dting  the  principal 
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GmOAGO^     BUBLINGTON,     AND     QuiKOT     RaILBOAD 

GOMPANT    V.    FaBKS. 

Bailboad  Crabomb  fOB  Fbsiohts  and  Fabbb  mur  vm  UimoRif.  and 
without  iaTor  or  prejadioe,  m  between  all  of  each  ehm  <iitfcWidifwl  bj 
tli6  oompsnya 

Raxlboad  Oompant  mat  Cbabob  Additional  Fabi  for  jmtitmgnn  wfae 
fftil  to  pnroluMe  tickoti  at  atatioiis  boforo  embarldiig  on  tho  ean»  if 
proper  ooavemonoei  and  facilities  are  f nmiahed  tbem  for  proonziiig  tidLeti 
at  nioh  ctatioDt.  And  thie  mle  applies  to  a  passenger  who  pays  only 
from  one  station  to  another  without  a  tieket»  and  he  may  be  compelled 
to  pay  the  extra  ohai^  at  each  station  as  a  new  contract  made  at  snch 
station. 

PA88BNOIB  MAT  Bi  BjBOTBD  IBOK  Bailboad  Gab  at  any  rsgnlar  statioB, 
bat  not  elsewhere,  if  he  refuses  to  pay  tiie  fore  reqoired  by  tho  railroad 
company's  tariffl 

PaBBBNOBB  mat  RbOOTBB  lOB  InJQBT  SuBCAINBD  in  BBINO  EnOTBD  VBOH 

Bailboad  Cab  elsewhere  than  at  a  station  for  non-payment  of  fJsn,  bat 
if  there  is  no  miscondnot  on  the  part  of  the  oompany^s  agents,  nor  any 
pecaliar  droomstances  to  justify  it,  a  yerdlot  of  one  thonssad  doUan 
damages  for  the  act  will  be  held  to  be  exoessiva. 

AiOnoH  to  recoTer  damages  for  being  expelled  from  a  lailioad 
ear  by  defendant's  conductor  at  a  place  which  ms  not  one  of 
the  company's  usual  stopping-places.  The  zemaining  Csots  ap- 
pear in  the  opinion. 

Sedgwick  and  Wdlher,  for  the-appellant. 

0.  D.  Day,  E.  Ldand,  and  W.  H.  WaUaoe,iar  the  respondent 

By  Oourt,  Oaton,  J.  ScTeral  questions  of  considerable  pnUie 
importance  arise  upon  this  record,  and  have  been  considered 
by  this  court.  The  railroad  company  has  the  right,  by  its  char- 
ter, to  fix  the  tariff  or  fare  which  it  shall  receiTC  for  canying 
passengers  and  freight  upon  its  road.  These  charges,  however, 
must  be  uniform;  that  is,  the  chaige  should  be  the  same  for  all 
persons  similarly  situated,  and  for  all  freights  of  a  like  kind 
and  quality,  for  a  giyen  service.  They  may  divide  passengen 
and  freights  into  classes,  with  descriptive  distinctions,  and  chaige 
different  rates  for  different  classes  for  a  given  service,  but  the 
charge  should  be  uniform  upon  all  persons  and  freights  embraced 
vrithLi  each  class.  Thus  may  evezy  one  know  what  he  has  to 
pay  beforehand,  for  passage  or  freight,  by  inspecting  the  table 
of  classes  and  charges  fixed  by  the  company.  They  may  not 
say  that  they  will  chaige  A  twice  as  much  as  they  do  the  publio 
in  general.    While  they  show  favor  to  individuals  or  rlannfs, 
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by  oaxrying  them  free  or  for  half-price  if  they  chooae,  they  can- 
not be  allowed  to  abitrarily  oppress  an  individual,  by  charging 
him  an  unusual  price,  simply  because  it  is  he.  Also  tariffs  of 
charges  may,  under  the  same  rule  of  uniformity,  be  changed  at 
the  pleasure  of  the  company.  Nor  do  we  think  it  unreasonable 
or  unjust  that  the  company  should  chaige  more  for  passengers 
who  n^leet  to  get  .tickets,  and,  in  consequence,  compel  the  con- 
ductor to  collect  their  fares  in  the  cars.  This  is  but  a  reason- 
able  penalty  for  the  neglect  of  the  passenger,  and  a  just  com- 
pensation to  the  company  for  the  additional  incouTenience  to 
which  they  are  subjected  by  being  compelled  to  receiye  the  fare 
by  the  hands  of  the  conductor.  That  it  is  sensibly  and  appre- 
ciably more  to  the  advantage  of  the  company  to  have  their  fares 
paid  to  their  station-agents,  who  issue  tickets  therefor,  than  to 
their  conductors,  our  common  observation  has  convinced  us. 
But  to  justify  the  company  in  making  this  discrimination  in  the 
fsie  against  the  passenger  who  neglects  to  purchase  a  ticket  at 
the  company's  office,  the  company  must  see  to  it  that  the  fault 
was  not  that  of  its  own  agent  instead  of  the  passenger.  To 
justify  this  discrimination,  eveiy  reasonable  and  proper  fiunlity 
must  be  afforded  the  passenger  to  procure  his  ticket. 

They  must  furnish  a  convenient  and  accessible  place  for  the 
aale  of  the  tickets,  with  a  competent  person  in  attendance  ready 
io  sell  them,  which  should  be  open  and  accessible  to  all  paa* 
flengers,  for  a  reasonable  time  before  the  departure  of  each  train, 
fluod  up  to  the  time  of  its  actual  departure,  so  that  it  shall  really 
be  a  case  of  neglect,  and  not  of  necessity,  on  the  part  of  the  pas- 
senger, and  not  the  fault  of  the  company.  If  a  company  will 
keep  its  ticket-office  closed  till  a  crowd  of  clamorous  passengers 
have  gathered  around,  so  as  to  make  it  dangerous  or  inconven- 
ient for  females  or  infirm  persons  to  get  tickets,  surely  the  fault 
is  not  theirs,  but  the  company's,  if  they  do  not  procure  tickets, 
and  under  such  droumstances,  to  duuige  them  more  than  the 
price  established  for  tickets  would  be  but  an  imposition  and  an 
outrage  which  the  law  cannot  sanction. 

We  have  been  led  to  these  suggestions  upon  the  reason- 
able facilities  to  be  afforded  to  the  passengers  to  procure  tickets 
not  only  from  vexy  common  complaints,  which  sometimes,  no 
doubt,  axe  well  founded,  that  agents  too  often  delay  opening 
their  offices  till  too  near  the  time  for  the  departure,  but  the  evi- 
dence in  this  case  shovni  that  the  usual  habit  of  the  agent  at 
Bataria,  the  place  where  the  passenger  should  have  got  his 
ticket,  was  such  as  to  have  prevented  the  plaintiff  from  proour- 
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iug  a  ticket  in  this  case.  He  swears  that  his  rule  whs  to  keq^ 
his  ticket-office  open  till  it  was  time  for  the  train  to  arriYe,  and 
that  he  did  not  keep  it  open  till  the  departure  of  the  train,  unless 
he  chose  to,  or  if  he  had  anything  else  to  do.  Had  such  been 
the  case  on  the  morning  in  question,  it  would  have  been  impos- 
sible for  the  plaintiff  to  have  procured  a  ticket,  for  he  came  in 
on  the  cars,  and  consequently  could  not  well  buy  a  ticket  at  tha 
office  before  the  arrival  of  the  train.  Had  he  gone  to  the  tickei* 
office  and  found  it  closed,  we  should  not  hesitate  to  say  thai 
the  fault  was  the  ticket-agent's,  and  not  his,  and  that  having 
done  all  he  could  to  procure  a  ticket,  he  was  entitled  to  be  tzan»* 
ported  at  the  ticket  fare.  Otherwise,  the  company  would  ba 
allowed  to  take  advantage  of  its  own  wrong,  or  that  of  its  ser* 
vant,  and  make  the  party  without  fault  pay  them  for  it  Th* 
evidence,  however,  in  this  case,  shows  that  the  tickei-offioe  wan 
open,  and  the  agent  ready  to  sell  tickets  during  the  whole  timii 
the  train  was  at  the  station,  so  that  it  was  the  fault  of  the  plain 
tiff,  and  not  of  the  company,  that  he  did  not  procure  a  ticket,, 
if  it  was  his  duty  to  procure  one.  This  at  once  leads  us  to  tbaf; 
question,  as  arising  out  of  the  facts  in  this  case. 

It  appears  that  the  plaintiff  took  passage  on  the  cars  at  An* 
rora  without  a  ticket,  and  paid  the  conductor,  when  called  on  ii. 
the  cars  for  his  fare,  the  regular  price  to  Batavia,  to  which  plaof^ 
he  took  and  paid  for  a  passage.  He  paid  the  five  cents  morv 
than  the  price  of  a  ticket  for  the  same  passage,  according  to  ih« 
rules  established  by  the  company.  No  complaint  or  remon<* 
strance  seems  to  have  been  made  to  the  payment  of  the  five  centi 
more  than  the  price  of  a  ticket  for  the  passage  to  Batavia,  whicb 
was  the  destination  for  which  he  first  started.  While  the  train  re* 
mained  at  Batavia,  the  plaintiff  concluded  to  go  on  to  Junctioni 
which  is  the  next  station,  and  took  passage  for  that  iK>int  with- 
out having  obtained  a  ticket  After  the  train  had  started  th« 
conductor  applied  to  the  plaintiff  for  his  fare,  who  tendered  him 
tweniy  cents,  which  was  the  price  of  a  ticket,  but  the  conductor 
demanded  of  him  twenty-five  cents,  which  was  t^e  price  fixed 
by  the  rules  of  the  company  for  the  fare  from  Batavia  to  Junc- 
tion when  it  is  paid  to  the  conductor.  The  plaintiff  claimed 
that  as  he  had  already  paid  the  extra  five  cents  on  his  passam 
from  Aurora  to  Batavia,  he  was  not  bound  to  pay  an  additional 
five  cents  on  the  route  from  Batavia  to  Junction;  while  the 
conductor  claimed  he  must  pay  the  conductor's .  fare  in  both 
oases.  In  this  we  have  no  doubt  the  conductor  was  right.  At 
first  the  plaixitiff  took  passage  for  and  paid  his  fare  to  Batavia. 
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When  that  journey  was  accomplished  that  contract  was  at  an 
end,  and  all  connection  and  responsibility  between  the  parties, 
BO  far  as  the  first  payment  or  the  contract  growing  out  of  it 
was  concerned.    When  the  plaintiff  again  got  on  to  the  cars  at 
BataTOk  and  started  for  Junction,  a  new  journey  was  com* 
menced,  as  independent  of  the  other  which  had  already  been 
fully  performed  as  if  he  had  come  over  that  part  of  the  road  the 
day  before,  or  eyeu  as  if  he  had  ne^er  been  on  the  cars  of  the 
company  before.    A  new  contract  had  to  be  made  as  much  as  if 
another  passenger  had  got  on  at  Batarai  instead  of  the  plaintiff. 
For  the  two  passages  the  conductor  had  to  make  two  reports 
and  separate  entries,  as  much  as  if  the  two  journeys  had  been 
performed  by  two  passengers.    The  conductor,  then,  was  right 
in  demanding  the  regular  fare  established  by  the  rules  of  the 
company;  and  the  plaintiff  occupied  the  position  of  one  upon 
the  cars  refusing  to  pay  the  regular  fare,  which,  by  taking  his 
seat  in  the  ears  without  a  ticket,  he  had  impliedly  agreed  to 
pay.    And  the  question  then  arises.  What  were  the  rights  of 
the  parties  under  such  circumstances?    What  was  it  then  the 
duty  of  the  conductor  to  do?    These,  we  think,  are  definitely 
eetablished  by  the  thirty-fourth  section  of  the  law  providing  for 
a  general  system  of  railroad  incorporations,  which  is  this:  '*If 
any  passenger  shall  refuse  to  pay  his  fare  or  tolli  it  shall  be  law- 
ful for  the  conductor  of  the  train  and  the  serrants  of  the  corpo* 
ration  to  put  him  out  of  the  cars  at  any  usual  stopping-place 
the  conductor  shall  select." 

It  is  objected,  first,  that  the  company  had  the  right  to  remoTe 
persons  from  the  cars  who  refuse  to  pay  their  bae  before  the 
passage  of  this  law,  and  as  this  statute  does  not  in  terms  forbid 
the  putting  out  of  such  a  person  at  any  conTcnient  and  safe 
place  other  than  a  usual  stopping-placra,  the  right  which  is 
claimed  formerly  to  haye  existed  to  put  the  passenger  out  at 
other  than  usual  stopping-places  still  remains  unimpaired  by  the 
act.  This  we  do  not  think  a  sound  construction  of  the  act.  It 
was  the  evident  intention  of  the  legislature  to  regulate  the  sub- 
ject of  which  the  section  treats  without  reference  to  the  ques- 
tion whether  it  abridges  or  enlaiges  previously  existing  rights. 
It  means  this,  or  it  means  nothing.  Such,  we  have  no  doubt,  is 
the  sound  construction  of  the  act» 

It  is  next  objected  that  as  this  company  was  incorporated, 
not  under  this  general  law,  but  by  a  special  law,  passed  long  be- 
fore, we  ought  not  to  hold  that  it  was  the  intention  of  the  legis* 
lature  to  make  this  section  applicable  to  it.    This  question  of 
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intantion  is  settled  lij  the  last  aeotion  of  Uie  Baine  act,  wluch  B^^ 
<«An  existing  nulitiad  eoiponUions  within  this  sta^ 
ifeljhaipe  and  pooooss  all  the  powers  and  priTileges,  and  be  sub- 
ject to  all  the  duties,  liabilities^  and  prorisions  contained  in  tihii 
act,  softf  as  thejdiaU  be  applicable  to  their  present  conditions, 
and  not  inconsistent  with  their  sereral  charters. " 

This  thirtf-f onrth  section  is  certainly  as  applicable  to  one 
road  as  another,  and  if  the  l^giaktoie  had  the  right  to  impose 
soch  a  r^golation  npon  companies  already  in  existence,  there  can 
be  no  doabt  that  it  intended  to  do  so.  We  held,  in  the  case  of 
Chicago  €te.  B.  R.  Oo.t.  TTtOson,  17  DL  123,  that  under  this  last 
section  this  Texy  railxoad  company  might  daim  a  benefit  under 
this  same  act.  And  in  the  case  of  Oalena  and  Chicago  UnaUm 
B.  R.  Co.  T.  Xoomis,  13  DL  648  [56  Am.  Dec.  471],  we  held 
that  the  thirty-eighth  section  of  the  same  act  was  applicable  to 
and  binding  upon  that  company.  That  section  requires  each 
locomotiTe  to  be  provided  with  a  beU  or  whistle,  which  shall  be 
sounded  at  road-crossings.  That  company  was  incorporated  by 
a  spedal  law  before  the  passage  of  this  general  law,  and  hence 
was  situated,  in  that  respect,  the  same  as  this  company.  There 
is  nothing  in  the  charter  of  this  company  which  says  anything 
about  its  right  to  put  passengers  out  of  its  cars  for  refusing  to 
pay  &ze,  but  that  right  is  daimed  as  an  incident  to  and  as  a 
means  of  enforcing  the  right  to  collect  &ze,  so  that  the  regula- 
tion in  question  does  not  interfere  with  any  uxproas  grant  of 
power  contained  in  the  charter. 

It  does  not  interfere  with  the  right  to  collect  toll  from  pas- 
sengers, for theymay  demand  the  toll  of  all  persons  before  thej 
allow  them  to  take  their  seats  in  the  cars,  or  after  the  service  is 
performed  they  may  sue  and  recover  the  fare  of  the  passenger. 
But  sfter  the  company  has  allowed  the  pannengnr  to  take  his 
seat  in  the  cars,  and  started  with  him  without  demanding  the 
toll  and  without  objection,  it  provides  that  he  shall  not  be  throat 
out  except  at  a  regular  stopping-place.  This  was,  no  doubt, 
deemed  essential  by  the  legislatare  to  the  safety  of  the  traveling 
public,  rather  than  leave  it  discretionaiy  with  every  conductor 
to  say  arbitrarily  what  is  a  safe  and  proper  place  to  put  the  pas- 
senger off;  and  when  we  reflect  that,  among  the  great  multitude 
of  conductors  necessarily  employed  throughout  the  state,  with 
the  utmost  caution  on  the  part  of  the  companies,  it  is  almost 
inevitable  that  some  will  want  discretion  while  others  may  be 
influenced  by  passion,  or,  worse  still,  an  exaggerated  notion  of 
their  authority,  and  a  morbid  ambition  to  display  it,  we  cannot 
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flay  that  the  legialatnie  acted  unwisely  in  prohibiting  them 
altogether  from  putting  off  passengen,  for  the  non-payment  of 
fare,  at  other  than  usual  stopping-places.  The  case  may  and  no 
doubt  often  will  happen  that  a  person  may,  Tery  innocently  and 
unintentionally,  find  himself  without  the  means  of  paying  his 
fare,  as  where  the  money  he  has  unexpectedly  turns  out  to  be 
unourrent,  or  when  he  looks  for  his  money  to  pay  his  fare  he 
4nds  he  has  been  robbed. 

I  Tenture  the  assertion  now  that  if  the  conductors  were  to  ad- 
here to  the  pofiitiTe  requirements  of  our  statute,  which  prohibits 
the  receiTing  of  bills  of  banks  out  of  the  state  of  less  denomina- 
tion than  fiye  dollars,  they  would,  in  erery  train,  find  more  or 
less  persons  of  respectabiliiy  and  character  who  had  taken  their 
seats  without  a  doubt  of  their  ability  to  pay  their  fare,  who  were 
entirely  unable  to  do  so;  and  yet  in  refusing  to  take  such  money, 
no  one  can  doubt  that  the  conductor  would  be  exercising  a  strict 
legal  right,  and  I  may  say  duty,  for  it  is  the  duty  of  aU  to  obey 
that,  as  well  as  all  other  laws,  so  long  as  it  remains  in  force.  It 
was  impossible  for  the  legislature  to  distinguish  between  such 
cases  and  those  where  the  passenger  fraudulently  takes  his  seat, 
and  then  refuses  to  pay;  and  rather  than  leare  it  to  the  discre- 
tion of  the  conductor,  it  was  deemed  proper  for  the  protection 
of  the  tiayeling  public  from  eyen  occasional  abuse,  to  provide 
that  passengers  should  only  be  put  off  at  usual  stopping-places, 
for  refusal  to  pay  the  fare,  for  that  is  the  effect  of  the  provision. 

This  is  complained  of  in  the  argument  as  a  hardship,  and  as 
practically  compelling  the  company  to  carry  all  persons  who 
take  their  seats  from  one  station  to  another;  for  ordinarily  the 
train  could  not  be  run  back  to  the  station  where  the  passenger 
got  on  without  getting  behind  time.  Under  the  present  system 
of  allowing  all  persons  to  take  their  seats  in  the  cars  without 
tickets,  and  without  paying  their  fare,  this  may  be  so;  and  such 
an  effect  is  certainly  to  be  regretted.  But  it  is  not  impossible  to 
obviate  the  difficulty  by  requiring  prepayment,  although  it  may 
not  be  improbable  that  the  introduction  of  such  a  system  in  this 
oountzy  at  the  present  time  would  be  attended  with  great  diffi- 
culties. But  be  this  as  it  may,  we  cannot  doubt  the  power  of 
the  legislature  to  pass  the  law  in  question,  if  they  deemed  the 
public  safety  required  it.  The  result  is,  that  in  this  case  the 
conductor  had  a  right  to  remove  the  plaintiff  from  the  cars  be* 
cause  he  refused  to  pay  the  fare  which  he  was  authorized  to 
demand;  but  he  was  not  authorized  to  put  him  off  at  the  place 
where  he  did,  which  was  not  a  usual  stopping-place,  but  from 
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forty  rods  to  half  a  mile  from  the  Batavia  station.  The  stataii 
made  it  hie  duty  either  to  run  back  to  that  station,  or  to  tab 
him  on  to  the  next.  Had  he  taken  him  on  to  Junction,  wfaidi 
was  the  next  station,  the  company  would  haye  had  a  right  of 
action  for  the  fare,  which,  howcTer  inadequate  in  fact,  would  be 
all  the  relief  the  law  could  a£ford  in  such  a  case,  as  well  as  in  all 
others  where  services  are  rendered  for  which  the  party  rsfoses 
to  pay  the  just  compensation. 

For  putting  the  plaintiff  off  the  train  at  a  place  not  allowed 
hj  law,  a  technical  wrong  was  done  him,  for  which  he  undoubt- 
edly had  a  right  to  bring  this  action,  and  to  recover  such  dam- 
ages as  he  sustained  for  the  wrong  done  him.  The  jury  allowed 
him  one  thousand  dollars  for  those  damages,  which  the  circuit 
court  refused  to  set  aside;  and  this  decision  is  also  assigned  for 
error.  We  cannot  hesitate  to  say  that  the  damages  allowed  ate 
grossly,  not  to  say  outrageously,  excessiTe.  Although  in  a  case 
of  this  kind  this  court  will  interfere  with  a  yerdict  with  great 
reluctance,  yet  we  will  not  hesitate  to  do  so  where  it  is  appar- 
ent at  first  blush  that  the  jury  have  misapprehended  the  law  of 
the  case,  or  misunderstood  the  facts,  or  else  have  been  influenced 
by  their  passions  or  their  prejudices  rather  than  the  law  and  the 
facts.  It  is  not  the  duty  of  courts  to  enforce  the  arbitrary  edicts 
of  juries;  but  it  is  their  duty  to  firmly  and  fearlessly  stand  be- 
tween the  party  and  the  jury  whenever  it  is  manifest  that  the 
party  has  been  made  a  victim  to  their  prejudices.  In  this  class 
of  cases  great  latitude  should  no  doubt  be  allowed  to  juries  in 
their  estimate  of  the  damages,  but  to  this  there  must  be  a  limit; 
and  should  we  refuse  to  interfere  in  this  case,  it  would  be  equiv- 
alent to  saying  to  juries  in  all  cases  of  this  kind:  We  vrill  shut 
our  eyes  to  the  facts  of  the  case,  and  let  you  work  your  vrill  with 
all  parties  placed  in  your  hands.  Now,  do  with  them  as  yon 
please;  we  will  not  interfere. 

What  are  the  facts  which  the  jury  were  bound  to  consider  in 
estimating  the  amount  of  damages  to  which  the  plaintiff  was 
entitled?  The  plaintiff  had  refused  to  pay  the  fare  which  vras 
his  duty  to  pay,  and  it  became  the  right  and  the  duty  of  the  con- 
ductor to  remove  him  from  the  cars.  This  he  did  in  as  kind 
and  courteous  a  manner  as  practicable,  without  violence  or 
harshness,  and  without  insult  or  contumely.  The  refusal  of  the 
plaintiff  to  pay  the  fare  vtras  not  a  matter  of  necessity,  for  a 
iriend  offered  to  pay  the  additional  five  cents,  which  he  would 
not  allow  to  be  done;  but  he  chose  rather  to  vindicate  what  he 
no  doubt  supposed  vras  his  right;  in  which,  however,  we  have 
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eeen  he  was  mistaken;  for  the  controversy  between  him  and  the 
condaotor  was  about  the  five  cents,  and  not  about  the  place 
where  he  should  be  left.  His  refusal  to  pay  his  fare  was  from 
his  willy  and  not  from  want.  He  chose  rather  to  be  put  off  the 
cars  than  to  allow  another  to  pay  the  disputed  five  cents,  which 
he  was  in  law  bound  to  pay. 

Thus,  by  his  own  illegal  act,  he  subjected  himself  to  all  the 
mortification  consequent  uiK>n  the  transaction;  for  the  mortifica- 
tion consists  in  being  removed  from  the  cars,  and  not  in  the 
place  of  removal.  A  sensitive  mind  would  have  been  quite  as 
much  pained  had  the  train  run  back  to  the  deiK>t,  and  he  had 
there  been  expelled  in  the  presence  of  by-standers  as  well  as  the 
passengers,  as  to  have  the  removal  take  place  say  eighty  rods 
from  the  deiK>t;  and  yet  had  the  conductor  done  so,  no  wrong 
would  have  been  done  to  the  plaintiff,  and  he  would  have  had 
no  cause  to  complain.  Of  what,  then,  could  he  complain  f  In 
what  respect  were  his  rights  violated?  In  this  alone,  that  he 
was  put  off  the  cars  say  eighty  rods  from  the  depot,  instead  of 
at  the  deiK>t.  He  was  entitled  to  recover  whatever  damages 
he  sustained  by  being  put  off  at  that  place  instead  of  at  the 
depot.  But  it  rained  at  the  time,  and  he  had  to  walk  back  in 
the  wet.  There  is  no  evidence  that  he  took  a  cold,  or  in  any 
way  became  indisposed  in  consequence;  but  on  the  contrary, 
the  evidence  shows  that  he  was  found,  some  few  hours  after- 
ward, at  his  place  in  court  at  Geneva,  some  two  or  three  miles 
from  Batavia,  so  that  there  were  no  special  damages  resulting 
from  that  more  than  the  discomfort  and  inconvenience  of  it. 
There  is  no  evidence  showing  malice  on  the  part  of  the  company 
or  the  conductor.  He  performed  his  unpleasant  task  with  evi- 
dent reluctance,  and  without  ostentation  or  arrogance,  or  dis- 
play of  authority,  and,  so  far  from  there  being  evidence  of 
enmity  between  the  parties,  the  testimony  would  lead  to  the 
conclusion  that  a  friendly  relation  existed  between  them.  From 
the  whole  evidence  in  the  case,  we  cannot  avoid  the  conclusion 
that  each  supposed  he  was  right  in  the  dispute  about  the  amount 
of  the  fare,  and  each  chose  to  take  the  consequences,  and  take 
the  responsibility  of  acting  upon  his  own  judgment;  and  it 
turns  out  that  the  plaintiff  was  wrong  and  the  conductor  was 
right.  Nor  is  there  anything  in  the  case  to  lead  to  the  conclu- 
sion that  the  conductor  put  the  plaintiff  off  where  he  did,  in- 
stead of  a  usual  stopping-place,  for  the  purpose  of  annoying 
bim  or  discommoding  him,  when  he  knew  that  it  was  his  duty 
to  take  him  to  some  regular  stopping-place.    No  question  or 
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eontroTeny  was  made  as  to  the  place,  but  the  whole  qoestiom 
between  them  was  as  to  the  right.  As  a  matter  of  law,  it  wa» 
no  doubt  the  duty  of  the  conductor  to  have  known  of  this  stat- 
ute and  to  have  obeyed  it;  but  it  does  not  follow  that  his  igno» 
ranee  and  Tiolation  of  it  are  evidence  of  malioe,  for  which  smart- 
money  or  exemplary  damages  should  be  inflicted  uiK>n  the* 
eompany. 

Now,  in  view  of  all  these  dronmstances,  can  any  impartial 
and  unprejudiced  mind  for  a  moment  tolerate  the  supposition 
that  the  plaintiff  was  entitled  to  one  thousand  dollars  damages, 
when,  by  his  own  wrongful  act,  he  had  subjected  himself  to  the 
liability  of  being  expelled  from  the  cars  rather  than  allow  a^ 
friend  to  pay  the  fare  for  him,  which  it  was  his  duty  to  liaf» 
paid;  and  the  only  real  ground  of  complaint  which  he  has  ia 
that  he  was  put  off  a  short  distance  from  the  depot  instead  of  ai 
the  depot.  The  very  statement  of  the  proposition  is  startling, 
and  carries  conviction  to  the  mind  at  once  that  the  juiy  were  led 
to  find  their  verdict,  not  from  the  facts  alone  and  the  law  a» 
applicable  to  those  facts.  It  may  be,  and  probably  is,  the  case 
that  the  jury  supposed  that  the  conductor  was  wrong  in  the 
amount  of  his  charge,  and  that  they  viewed  the  plaintiff  in  the 
light  of  a  sacrifice  to  principle,  and  that  he  had  been  outraged 
when  manfully  resisting  oppression  and  wrong. 

Without  some  such  considerations  as  these,  we  cannot  suppose* 
that  the  jury  honestly  arrived  at  the  verdict  which  they  rendered. 
But  such  a  view  of  the  case,  we  have  seen,  was  not  warranted 
by  the  law  and  the  facts.  The  mere  supposition  or  belief  of  the 
plaintiff  himself  that  he  was  all  in  the  right,  and  that  he  waa 
submitting  to  wrong  for  the  sake  of  defending  a  principle,  did 
not  entitle  him  to  that  position  when  he  in  fact  was  in  the- 
wrong.  The  honesiy  of  his  purpose  could  not  put  the  other 
parly  in  the  wrong  when  he  was  in  truth  in  the  right.  ThiS' 
verdict  cannot,  upon  principle,  be  sustained.  To  uphold  it 
would  not  only  be  doing  a  great  wrong  to  the  defendant  in  thia> 
particular  case,  but,  as  a  precedent,  would  be  doing  an  infinitely 
greater  wrong  to  the  community  who  might  suffer  by  it. 

This  judgment  must  be  reversed  and  the  case  remanded,  apo» 
the  ground  alone  that  the  damages  are  excessive. 

Judgment  reversed.  


BxFULBiON  or  PiasKirciKa  bt  Common  fiA^itnea^  Pownt  ov, 
WHXES,  Ajrn  HOW  MAT  BB  WiKKOiHBD. — Carrien  may  ejaot  piBwngei  ■  lor 
■liaoondiiot;  for  failure  to  exhibit  tickets  or  to  pay  the  proper  fare;  for  breabb 
•f  the  oontraot  on  which  the  ticket  waa  aold;  or  for  failure  to  comply  witb 
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raMooable  r^galatioiit  m  to  oondaet  TQgftrding  tiokete  or  penonal  behaTior. 
AU  thMe  heftdt  are  oontidered  and  tbe  oaaea  thereander  cited  In  a  note  t» 
Oomwkmw€aUh  ▼.  Power,  41  Am.  Deo.  471-488.  In  the  tame  note  is  die* 
ooaaed  the  qneation  aa  to  where  the  power  may  be  ezeroiaed.  It  Ib  the  pur- 
poae  here  to  collate  the  later  dedaiona  and  abo  tiie  caaea  on  the  qneation  aa 
to  how  the  power  to  expel  ahoold  be  exereiwd,  and  to  colleot  the  caaea  in 
which  the  principal  caae  ia  dted.  CSitationa  of  tiie  principal  caae  are  made 
in  Bam  ▼.  Chkaffo  S  N,  W.  B.  Jt.  Co.^  S6  Wia.  464,  to  the  point  that  cor- 
pmrntiona  are  reapooaible  for  acta  of' their  agenta  in  ejecting  paasengera  ttom 
traina;  in  J^ermmMe  JS.  S,  Co,  ▼.  Rogerg,  28  Ind.  8,  to  the  point  that  oar> 
riera  liaTe  a  light  to  make  reaaonable  r^golationa  for  the  conduct  of  paaaan- 
gera;  in  8L  Lomi$,  A.  S  O.  R,  R.  Co.  ▼.  JDoOy,  19  HL  863,  and  8L  LouU,  A. 
4b  O.  BL  B.  Oo.  Y.  SoMtht  43  Id.  179,  to  the  point  that  a  railroad  companj 
oannot  diaaiminate,  aa  to  laree,  between  different  paaaengera  of  one  daaa;  ia 
Terrtffemte^  A.  A8L  L.  Co.  t.  VtmtUa,  21  DL  180;  CUoagoSA.R.  B.  Co. 
T.  FUWf  43  Id.  866,  368:  IttinoU  Central  B.  B.  Co.  ▼.  WhUtemart,  Id.  428f 
Toledo  W.  SW.BfyCo.  t.  fTormon,  47  Id.  306,  to  the  pdnt  that  for  f ailnre 
or  refoaal  to  pay  farea  paaaengera  may  be  ejected  at  a  station,  with  the  exei^ 
dae  d  due  care;  and  in  8L  Lome  S  8.  E.  B,  B.  Co.  ▼.  Mfrile^  51  Ind.  570^ 
and  Ckkaffo  S  N.  W.  B.  B.  Co.  t.  CkUhoka^  79  DL  600,  to  the  point  thai 
for  being  ejected  at  any  point  other  than  a  station,  whether  the  expolsion  be 
legal  or  not,  the  passenger  may  lecoTer  damages,  in  ElinoiB. 

A  passenger  losing  his  tidLet  mnst  ordinarily  pay  again,  and  on  refasal  may  bo 
ejected:  OrvisoiiT.PAaaiMpAJaiii^acMitii^/;.  22.  Co.,  11  Phila.^^  Areg- 
nlation  retailing  payment  of  extra  sun  for  tidEcts  boo^ton  traina  is  reaaon- 
able, and  for  a  fiolation  of  the  regulation  passengers  may  be  ejected:  Chudk^ 
«a«,  SoMdiuibff  He.  iTy  Co.  t.  Skillnum,  39  Ohio  St  444;  Swan  ▼.  Mandieeler 
4b  L.  B.B.  Co.,  132  Mass  116.  A  regulation  requiring  all  passengers  to  pnr- 
ehase  tickets  at  stationa,  and  requiring  the  conductor  to  expd  passmngwa 
without  tickets,  ia  rsaaoaable  and  proper  if  passengers  have  notice  thereof 
and  aa  opportunity  to  pttichaaeticketa  at  stations  ia  afforded  them.  In  such 
oase^  the  passenger  maybe  footed  tliough  he  tender  the  amount  of  the  fare  co 
^V%  tmint  Lam/e  t.  EaH  Teameeeee  V.  eU.  B.  B.  Co.,  6  Lea,  124.  A  passenger 
who  desires  to  go  to  a  station  at  which  the  train  does  not  stop  can  only  traTul 
m  the  train  to  the  next  station  beyond  where  the  train  doea  stop,  by  paying 
the  full  tana  to  the  latter  station,  and  on  refusal  he  may  be  ejected:  Z^ogan  t. 
ffweMal  S  8L  Joeeph  B.  B.  C9.,  77  Mo.  663.  Passengers  must  comply  with 
reaaonable  pforiakma  regarding  tickets.  Where  it  is  required  that  fare  must 
be  paid  on  connecting  road,  failure  to  so  do  will  justify  expulsion:  CUmd  t. 
A.  Loulot  I.  M.  4b  So.  B.  B.  Co.,  14  Mo.  App.  136.  Where  a  conduotor  by 
mistake  ipiTea  a  wrong  tranaferndieck,  the  conductor  on  another  car  ia  justi- 
fied in  refusing  it^and  on  refusal  to  pay  another  fare  may  eject  the  passenger: 
^radtAois  T.  i9oiia  JSoifoii  i2.  J?.  Co.,  136  Mass.  407.  A  transfer-ticket  **^od 
for  tins  trip  only*'  can  be  refused  on  any  other  trip,  and  on  refusal  to  pay 
another  fare,  expulsion  is  justifiable:  MeMakam  r.  Tktrd  Atmime  B.  B.  Co., 
47  K.  Y.  Sup.  Ct  282.  Where  a  company's  agent  sdls  the  wrong  kind  of 
ticket^  it  may  be  refused  and  the  passenger  ejected,  and  relief  cannot  be  had 
lor  the  espidskm:  HomeUm  S  Texae  CetU.  B.  B.  Co.  ▼.  Ibrd,  63  Tex.  364. 
Tickets  providing  that  coupons  are  void  if  detached  will  not  entitie  the 
iMlder  to  ride  unless  the  regulation  is  obserred,  and  a  refusal  to  pay  further 
fue,  where  the  passenger  detaches  the  coupons,  is  good  cause  for  expuldoni 
LoeieeiUe,  If.  ete.  B.  B.  Co.  t.  Harrie,  9  Lea,  180.  Person  cannot  use  stop- 
•rer  check  after  time  for  the  priTilege  has  expired,  and  an  attempt  to  ride 
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paying  anew  is  ground  for  ezpnhion:  KeUeff  t.  Micldgcm  Cemtral  B, 
R,  Conf  28  Hon,  460.    Where  eondiictora  ue  not  allowad  to  reoeivQ  on- 
■temped  tickets,  pewengeri  most  eee  that  their  tickets  ere  stamped  or  they 
will  be  liable  to  ezpnleion:  J/otAcr  t.  8L  LomU^  L  M.  etc  EL  Co.,  17  Fed. 
Repi  880.    Where  a  pemn  had  a  roond-trip  ticket,  and  the  condnctor  tors 
off  and  kept  the  wrong  half,  and  on  the  retom  trip  the  other  half  was  refaeed, 
on  proof  of  the  facts  the  company  was  held  liable  for  ejecting  the  [lasw  iignr 
Lake  Erie  S  W.  S.  Co.  r,  Fix^  88  Ind.  381.    Where  the  holder  of  a  oonm»- 
tstion-tackety  after  agreement  that  it  is  not  to  be  oaed  by  any  other  penoe, 
all  >ws  another  to  use  it,  it  may  be  forfeited  on  a  train  when  presented,  and 
anotlier  fsre  demanded,  and  on  refusal,  ezpnlsion  will  be  justifiable:  JWdes- 
rieh  ▼.  Baltimore  S  O.  J?.  R.  Co.,  53  Md.  201.    Ticket  for  oontinnoiia  joaney 
to  be  used  before  a  oertain  date  is  eo  need  if  the  joomey  is  oommenosd  be- 
fore midnight  of  that  date,  thongh  the  continoons  trip  last  beyond  each  data^ 
and  an  ezpalsioii  for  so  nsing  a  ticket  is  wrongful:  AueriKick  r,  N,  71  OeaL 
i?.  i?.  Cb.,  80  K.  T.  281;  Evamv.SL  Levit, /.  if.  i?V  Co.,  11  Mo.  Appi  461 
Thongh  a  statute  makes  it  illegal  to  bay  a  ticket  elsewhere  than  of  an  anthor- 
lasd  agent,  nevertheless  a  holder  of  a  ticket  bought  of  an  nnanthotiaed  per^ 
son  is  entitled  to  ride  thereon,  if  it  be  a  good  ticket^  and  an  ezpnlsion  Is  ille- 
gal: Sleeper  ▼.  Pemu^vania  R.  R.  Co.,  100  P^  Sk  259. 

Sometimes  a  passenger,  baring  been  received,  cannot  be  expelled.  Ibos 
where  a  rigilanoe  committee  expelled  a  man  from  San  Frandaco^  and  he 
thereafter  took  passage  fran  another  port  to  retam  to  San  Wandaco,  it  was 
held  that  though  the  ship-master  might  have  lefnaed  to  reoeiTo  him  in  tbs 
first  place,  it  was  too  late  after  the  ▼oyage  commenced  to  transfer  him  to  s 
retoiiiing  vessel  for  return  to  the  port  from  which  he  shipped:  Peamm  t. 
/>iiane,  4  WalL  605u 

A  condnctor  cannot  alwaya  put  off  a  passenger  merely  becanae  he  refnsei 
to  pay  the  fare  demanded.  Thus  if  he  diffurs  from  the  condnctor  as  to  ths 
amount  which  he  should  pay,  and  declines  to  pay  the  amount  asked,  he 
should  be  allowed  time  to  tender  and  pay  the  amount  due  after  stepe  have 
been  taken  to  stop  the  train:  Padfic  Kxpren  Co.  y.  DanuU  Broe.,  62  Tex. 
630.  So  one  who  has  refused  to  pay  his  fare  may  change  his  mind  before  he 
is  put  <^  and  he  should  be  allowed  a  like  opportunity  to  pay  unless,  by 
abase  or  riolence,  he  has  forfeited  his  right  to  remain  on  the  train:  OonUL  t. 
Chicago  M.  S  R.  Co.,  5  McCrary,  602;  and  tender  of  fare,  when  the  pasMnger 
Is  about  to  be  ejected,  if  made  in  a  boisterous  or  abosive  manner,  may  be  re- 
fused: LoiOniae,  N.  etc.  R.  R.  Co.  ▼.  Harrie,  0  Lea,  18a 

Power  to  Expel,  how  mutt  be  ExerciaecL — OMriers  baring  a  right  to  eject 
passengers  may,  of  coarae,  use  all  necessary  forces  bat  only  such  force  ss  is 
necessary  to  accomplish  the  object:  State  r.  Roes,  26  K.  J.  I*  224;  ffemtt  t. 
Swi/i,  3  Allen,  420;  Coppin  v.  Braithwaitej  8  Jur.  875.  The  amount  of  force 
osed  must  under  no  drcumstanoes  be  sach  as  would  endanger  life  or  the  po^ 
son  of  the  passenger.  Thus  a  passenger  should  not  be  ejected  from  a  trais 
in  rapid  motion:  Law  v.  lUinois  Cent.  R,  Co.,  ^  Iowa,  534;  PeHn^flvatiia  R. 
R.  Co.  V.  ronatwr,  42  Pa.  St.  365;  lldmes  v.  Wak^fiM,  12  AUen,  5S0;  lor, 
aaya  Comstook,  J.,  in  Saar^ord  ▼.  Railroad  Company,  23  K.  T.  343,  "a 
person  cannot  be  thrown  from  a  railroad  train  in  rapid  motion  without  the 
most  imminent  danger  to  life;  and  thongh  he  may  be  justly  liable  to  expul- 
sion, he  may  lawfully  resist  an  attempt  to  expel  him  in  such  a  case;  as  a 
homidde  Is  not  justified  by  a  refusal  to  pay  a  &re,  eo  each  refusal  fails  to 
jnstily  any  act  which  may  pnt  human  life  in  peril,  and  the  passenger  may 
repel  sach  attempt  aa  he  might  any  direct  attempt  to  take  his  life.*    Of 
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Aoane  it  cannot  be  said,  as  a  matter  of  law,  that  it  would  be  wnnigfal  to 
eject  a  penon  who  might  lawfully  be  ejected  merely  becanse  the  train  waa  in 
motion.  If  the  speed  waa  eo  far  slackened  aa  to  allow  him  to  be  safely  ejected 
at  a  suitable  place,  there  would  be  no  liability:  Murphy  v.  Union  IL  M,  Qk^ 
118  Biass.  228.  Whether,  in  a  particular  case,  it  would  be  proper  to  remove 
a  passenger  while  the  train  is  in  motion  is  a  question  of  fact:  HtoHtji  ▼.  CUiy 
PoMengtr  Oo,^  28  Ohio  St  23.  As  before  said,  while  sufficient  force  may  be 
need,  no  extraordinary  violence  should  be  attempted.  A  brakeman  is  not 
Justified  in  throvring  a  passenger  on  a  platform  while  going  over  a  river,  so 
that  if  he  fell  the  result  would  be  fatal:  Bau  v.  Chicago  X*  N.  W.  R.  R.  Co,. 

86  Wis.  450.  So  it  is  wrong  to  drag  a  man  out  of  a  car  and  throw  him  on 
the  ground:  Seymour  v.  Ortenwood^  7  H.  &  N.  355;  Bayler  v.  Matichuter  8. 
^  Xr.  i?.  i?.  Co.,  L.  B.  7  C.  P.  416.  Force  may  be  used  to  prevent  a  person 
from  unlawfully  boarding  a  car,  and  no  liability  will  result  from  an  injury. 
But  if  an  intruder,  even,  is  once  on  a  car,  pitidence  and  ordinary  care  must  be 
exercised  in  removing  him.  Thus  where  a  boy  wrongfully  boitrded  a  car  for 
the  purpose  of  riding  without  paying  fare,  it  was  held  that  the  conductor 
must  use  due  care  in  removing  him,  though  he  was  a  trespasser.  Where  the 
boy,  in  obedience  to  the  command  of  the  conductor,  left  the  car  while  in 
motion,  and  in  doing  so  was  injured,  it  was  held  a  question  of  fact  whether 
the  conductor  used  due  care,  and  whether  the  boy  left  the  car  voluntarily  or 
acted  under  compulsion  of  the  conductor:  Klmt  v.  CeiUrcd  PcLc^fie  /?.  R.  Co,^ 

87  Oal.  400.  When  the  conductor  is  in  the  wrong  in  attempting  to  eject  a 
passenger,  that  is  to  say,  when  the  passenger  has  a  right  to  remain  on  the 
train,  tiiongh  the  conductor  thinks  otherwise,  he  may  resist  to  any  extent  aa 
attempt  to  remove  him,  and  if  therein  he  is  injured  the  carrier  is  liablet 
BngUah  v.  Caaial  Company,  66  N.  Y.  454;  Moore  v.  f%tchhurg  R,  R,  Co,,  64 
Am.  Dec.  83,  and  notes  86.  In  Broum  v.  Memphis  S  C,  R,  Co,,  7  Fed.  Bep. 
62,  it  is  held  that  a  passenger  who  is  about  to  be  wrongfully  ejected  is  not 
bound  to  submit  without  resistance;  but  it  is  said  by  the  court  that  such  a 
course  of  resistance  should  not  be  encouraged,  aa  it  will  generally  be  useless, 
and  the  final  reeult  will  be  the  expulsion  of  the  passenger;  and  further,  thai 
while  such  resistance  is  no  defense  to  the  action,  if  x>erBonal  injury  be  inflicted 
aa  a  result  of  it,  the  jury  may  look  to  the  fact  of  resistance  in  mitigation  of 
damages.  But  if  the  conductor  has  the  right  to  eject  him,  and  is  properly 
exercising  such  rights  the  passenger  cannot  hold  the  carrier  liable  for  any  in- 
jury which  he  brings  upon  himself  by  resistance  to  attempts  to  eject  himi 
Tomuend  v.  New  York  eU,  RaUroad^  56  N.  Y.  295;  Murphy  t.  Union  R.  R. 
Co,,  118  Mass.  228.  Whether  due  care  has  been  used  is  always  a  question 
of  fact:  Heaiey  v.  C%  Peu$.  R,  R.  Co.,  28  Ohio  St.  23;  Murphy  v.  Union 
R,  R.  Co..  tupra;  LoveU  v.  Boetan  etc.  R.  R.,  9  Allen,  667. 

Ths  FBiHCirAL  0A8X  18  GiTiD  to  the  point  that  the  measure  of  damagea 
for  an  injury  by  being  ejected  from  a  train,  where  the  right  is  properly  exer- 
deed,  should  be  nominal  damages,  and  that  one  thousand  dollars  damagea  is 
•a  exoessive  amount:  Chicago  S  N.  W.  R.  R.  Co,  r.  Peacock,  48  QL  254| 
and  in  the  oaasa  of  WaOer  y.  MarUn,  ii  Id.  179,  tad  Chicago  S  R.  L  R.  R. 
Co.  T.  McKcan,  40  Id.  236,  242,  it  is  cited  to  the  point  that  juries,  hi  flxiiif 
damagss,  must  alwaya  be  governed  by  the  evidence. 


C74i  Galena  btc  B.  K  Ckx  u  Rajl  [Dlinaia. 

Galbna  Ain>  GmoAGo  Union  Railboad  Company 

t;.  Rae. 

[ISlUbDnni,  tftLl 
ytArr.«AATfc   OOMPAaniBy  AS   COXIION   CaBKTMUI,  MDIT   FOBVIBB  SOoh  fMili- 

tiM  for  tnnsportation  m  will  meet  the  ordiiuiy  demandi  of  the  poUkb 
but  are  not  boond  to  antioipete  or  proTide  in  advenoe  for  an  nnnsoal  in* 
flnx  ot  freight. 

H/HyTr»nAi%    GOMPANT  U  LlABLI  fOE   FlUUD   OB   NBOtmsVOB   OV  ITS   SBp 

TAns  in  the  oonna  of  their  employment;  and  if  sadi  aervanta,  byreaaoa 
of  faribM  or  other  improper  motivea,  give  pref erenoe  to  one  person  over 
another,  in  receiving  freight,  the  company  may  be  held  liable  for  dam- 
agea  for  the  injury  soatained  thereby.  But  becanae  the  company,  finxa 
preiring  neoeaeity,  takea  grain  from  wagooa  or  boata,  while  grain  iaataad- 
ing  in  ita  private  warehooae  for  ahipment,  if  done  in  good  fidth,  will  nol 
impoae  a  liability. 

RiniBOAP  CoMPAHT  MUST  UsK  Pbopis  DiuoisoB  in  the  tranaportation  of 
freight,  and  where  there  ia  delay,  it  mnat  anawer  in  damagea*  nnleei  it 
can  diaoharge  itaelf  by  a  proper  ezonae. 

Bazlbqad  Gompant  must  Rbodte  FuaoBZ  Aooobdzho  to  ns  UaAOi 
AiTD  ClTBiOM,  and  if  the  oompany  haa  been  need  to  mn  can  npoo  a  eide- 
track  to  a  private  warehooae  to  reoeive  freight^  a  readineia  to  deliver  at 
andi  warehooae  will  impoae  on  the  oompany  a  dutj  to  take  the  freigiil 
therefrom. 

Tbtdib  OB  BiADisBaa  to  Pat  Fbxiobt  Cbabqbb  aHOUio  bb  Pbotbd  ia 
an  aotioB  againat  the  oompany  for  failore  or  delay  in  tranaportation  of 
gooda, 

itATT.»nAT>  OoMPANT  BAB  Lmr  lOB  Fbbiobt  Cbabobb,  and  can  withhold 
deliveiy  until  payment. 

ltATT.»nAT>  Ck>llPAirr  MAT  DsiCAirD  PBEPATIOZIT  OP  FbBIOBV  GHABQIflfe  l»l 

in  omitting  aach  demand,  the  oompany  beoomea  bonnd  to  tranaport  the 
freight  aooording  to  ita  onatom,  and  alight  evidence  of  a  willingnen  te 
pay  will  be  sofficient  to  anpport  an  action  for  damagea  canaed  by  refonl 
to  receive  anch  freight. 

Mbasdbb  op  Bakaobs  pob  Ihjubt  ibox  Bblat  in  deliveiy  of  frei^t  b 
the  difference  between  the  value  of  the  grain  ahipped  at  ita  deatinatioB 
when  delivered,  and  the  value  thereof  at  the  port  of  deatinatJon  at  the 
time  it  ahonld  have  reached  there. 

Mbasdbb  op  Baxaobb  pob  Wbohopul  Rbpitbal  to  Gabbt  Fbbiobt  ia  the 
di£Eerence  between  the  value  of  the  article  at  the  point  and  time  where 
and  when  it  ahould  have  been  taken  and  the  value  at  the  point  of  deatina- 
tion  at  the  time  when  it  ahonld  have  been  delivered,  indnding  the  ex* 
penaea  d  storage^  deterioration,  and  the  like,  deductings  however,  the 
paaaonable  expenae  of  tranaportation. 

OiJBKB.    The  opinion  states  the  facts. 

Jl  Loop  and  E.  Peok^  for  the  appellant 

J.  A*  WigJU,  and  Olover  and  Cook^  for  the  appellee. 
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By  Court,  Sxxnnxb,  J.  This  was  an  action  on  the  caae  against 
the  xaikoad  company  as  common  oaniers,  for  refusal  to  cany, 
4iiid  for  delay  in  carrying,  the  grain  of  the  plaintiff  below  from 
Bockf  ord  to  Chicago.  The  cause  was  tried  by  jmy » who  returned 
4t  Tordict  of  four  thousand  nine  hundred  and  fifty  dollars  against 
the  company,  upon  which  the  court  rendered  judgment,  refusing 
to  grant  a  new  trial.  The  eridenoe  is  Texy  Toluminous,  and  in 
the  opinion  of  the  court  is  insufficient  to  sustain  a  yerdiet  for 
the  amount  found. 

The  instructions  in  the  record,  and  inrolyed  in  the  assign* 
ments  of  error,  are  seventeen  in  number,  and  a  critical  examina- 
tion of  each,  in  our  opinion,  would  embrace  almost  the  entire 
law  relating  to  common  carriers.  This  court  is  under  no  obliga- 
tion to  write  a  treatise  upon  this  branch  of  the  law,  nor  was  the 
4)ourt  below  bound  to  act  upon  instractions  not  necessaiy  to  en- 
lighten the  juiyof  tiie  law  arising  upon  the  evidence  properly 
before  them.  As  the  cause  will  be  again  for  trial,  we  will  state 
those  roles  of  law  in  controversy  which  axe  material  to  the  4saae 
made  by  the  record. 

The  evidence  shows  that  the  company  had  the  necessary 
means  and  facilities  for  transporting  with  dispatch  the  amount 
•of  freight  ordinarily  for  carriage,  and  that  at  the  period  when 
the  wrong  is  charged  to  have  been  committed  there  was  an  un« 
usual  and  extraordinazy  quantity  of  grain  for  shipment,  owing 
to  the  great  harvest  of  that  year  and  want  of  facilities  for  stor- 
age in  the  country.  In  this  respect  the  company  was  not  in 
default  in  regard  to  that  duty  it  owed  the  public  of  affording 
reasonable  facilities  for  the  transportation  of  freight.  Neither 
the  common  law  nor  the  statute  requires  anything  more  than 
that  the  company  shall  furnish  reasonable  and  ordinary  facili- 
ties of  transportation — such  as  are  adapted  to  its  mode  of  con- 
veyance and  will  meet  the  ordinary  demands  of  the  public. 
The  company  was  not  bound  to  provide  in  advance  for  or  antici- 
pate extraordinary  occasions,  or  an  unusual  influx  of  freight  to 
the  road:  Wibert  v.  New  York  eio.  B.  B.  Co.,  19  Barb.  86;  Stats. 
1866,  p.  1070. 

Corporations  for  carrying  are  created  for  the  public  good,  and 
powers  and  privileges  are  given  them  in  consideration  of  the 
benefits  they  are  expected  to  confer  upon  the  public.  Their 
obligations  to  the  public  require- the  use  of  their  facilities  fairly, 
•ad  in  such  manner  as  is  best  calculated,  in  the  prosecution  of 
ihfiir  business,  to  afford  the  largest  pubUo  benefit    An  honert 
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and  fair  endeavor  in  the  oourae  of  their  legitimate  enterprise  to 
accomplish  this  is  all  that  can  be  legally  required  of  them. 

If  by  reason  of  the  condition  of  the  country  and  the  peculiar 
occasion — an  unusual  quantity  of  grain  on  the  line  for  shipment, 
a  want  of  means  in  the  countiy  of  storing  it,  or  other  pressing 
cause— the  company  took  grain  from  wagons,  or  fiom  boats 
from  Oregon,  while  grain  remained  in  private  warehouses  for 
shipment,  and  in  so  doing  acted  in  good  faith ,  intending  to  afford 
the  largest  public  accommodation,  and  not  from  motivee  of  par- 
tiality or  oppression,  it  has  not  thereby  incurred  legal  liability. 
If  the  plaintiff  below  has,  in  consequence  of  an  extraordinaiy 
occasion,  or  of  the  public  necessities,  and  not  from  the  wrong 
of  the  company,  sustained  a  loss,  he  must  be  content  that  his 
loss  is  suffered  for  the  public  good. 

The  company  is  liable  for  the  frauds  and  n^ligence  of  its 
agents  and  employees,  in  the  course  of  their  employment;  and 
of  those  in  charge  of  the  company's  cars,  whose  duty  it  was  to 
assign  or  give  them  out  to  be  loaded  with  grain,  through  brib- 
ery or  from  motives  of  partiality  or  oppression,  gave  them  to 
persons,  by  the  course  and  usage  of  the  company,  or  in  fact  not 
rightfully  entitled  to  them,  and  thereby  deprived  the  plaintiff 
below  of  the  facilities  of  shipping  his  grain  he  should  have  bad, 
he  is  entitled  to  such  damages  as  he  may  have  sustained  there- 
from: JUiddleUm  v.  Fbwler,  1  Salk.  282;  Bo9(m  v.  Sandford,  2  Id. 
440;  Story  on  Agency,  sees.  189, 453;  Parsons  on  Cont,  62,  63. 

The  company  was  bound  to  use  due  diligence  in  carrying  the 
grain  taken  to  the  place  of  destination;  and  if  for  want  of  such 
diligence  the  grain  taken  was  not  carried  and  delivered  at  Chi- 
cago, in  the  usual  and  reasonable  time,  the  company  is  liable  for 
the  damages  thereby  sustained;  and  if  unreasonable  delay  is 
shown,  the  company,  to  discharge  itself,  must  show  a  reasonable 
excuse,  arising  from  accident,  or  other  cause,  not  the  conse- 
quence of  negligence:  Parsons  v.  Hardy,  14  Wend.  216  [38  Am. 
Dec.  621];  Doios  v.  CtM,  12  Barb.  810;  Story  on  Bailm.,  sec.  609. 

The  company  was  bound  to  receive  the  grain  of  the  plaintiff  ao- 
according  to  its  custom  and  ussge;  and  if  that  usage  was  to  run 
their  cars  upon  a  side-track  to  private  warehouses,  and  there  re- 
ceive grain  in  the  cars,  a  tender  accordingly,  or  notice  and  readi- 
ness BO  to  deliver,  would  impose  obligation  on  the  company  to 
take  and  carry  the  grain.  Having  adopted  this  mode,  the  company 
could  not  capriciously  require  that  the  grain  should  be  delivered 
in  a  different  manner  or  at  a  different  place :  Merriam  v.  Hartford, 
eU).  E.  E.  Co.,  20  Conn.  864  [62  Am.  Dec.  344];  IhiUon  Ins.  Co. 
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T.  IfiZntfT,  23  Ala.  420;  Diacm  ▼.  Dunham,  14  111.  824.  It  was 
incambent  on  the  plaintiff  below  to  prove  a  tender  of  the  cua- 
tomaxy  price  of  carrying  the  grain  offered  to  be  shipped,  or  a 
roidineBB  and  willingness  to  pay  according  to  the  course  and  usage 
of  the  company  in  such  case.  The  company  should  have  a  lien 
upon  the  grain  carried  for  reasonable  charges,  and  could  withhold 
the  same  from  delivery  until  paid.  A  readiness  and  willingness  to 
pay  the  reasonable  charges  for  carrying,  according  to  the  usage 
of  the  company,  would  be  sufficient  to  impose  the  obligation  to 
cany,  unless  the  company  required  prepayment,  and  then  the 
plaintiff  would  be  required  to  offer  and  be  ready  to  pay  accord- 
ingly. Slight  evidence,  however,  of  readiness  and  willingness 
to  pay  would  be  sufficient,  and  they  may  be  presumed  or  inferred 
from  surrounding  circumstances  tending  to  raise  such  presump- 
tion: Story  on  Bailm.,  sec.  508;  Angell  &  Ames  on  Carriers, 
sec.  124;  Parsons  on  Cont.,  sec.  548;  Hough  v.  Baw9on,  17  SI. 
588. 

The  measure  of  damages  in  this  case  we  regard  as  settled 
by  the  case  of  Sangamon  etc,  B,  R,  Co.  v.  Henry ,  14  111.  156. 
If  the  grain  shipped  was  not  delivered  in  Chicago  in  reasonable 
time  for  any  fault  of  the  company,  the  measure  of  damages  is 
the  difference  in  the  value  of  the  grain  tft  Chicago,  when  it  was 
in  fact  delivered,  and  when  it  should  have  been,  in  the  usual 
course  of  transportation,  delivered  there.  If  the  company  wrong- 
fully refused  to  carry  the  grain,  the  measure  of  damages  is  the 
difference  between  the  value  at  Chicago  when,  if  carried,  it  should 
have  reached  there,  and  its  value  at  such  time  at  the  place  whence 
it  should  have  been  taken,  including  the  necessary  expense  of 
storage  and  deterioration,  and  the  like,  accruing  by  reason  of 
its  detention,  and  deducting  the  reasonable  expense  of  transpor- 
tation: Oreen  v.  Mann,  11  Id.  618. 

There  is  no  proof  in  the  case  that  the  grain  was  lost  or  dam- 
aged by  being  detained  at  Bockford,  and  the  jury  probably 
based  their  verdict  upon  the  hypothesis  that  the  company  was 
bound  to  be  ready  at  all  events  to  cany  whatever  amount  of 
freight  was  for  transportation,  and  when  required. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

Common  Cakuebs,  Dutt  to  Transport  Goods,  akd  Liamlitt  fob  Rb- 
rUBAL:  See  Cole  v.  Ooodwm,  32  Am.  Deo.  470;  /M  v.  Chapman,  46  Id.  393; 
Doty  T.  Sirang,  40  Id.  773.  Carrien  are  not  liable  for  refoaal  or  failore  to 
Barry  freight  beyond  their  respective  lines:  Piii$burgh,  Cinn,,  A  8L  L,  H,  B, 
Oo,  V.  MorUm,  61  Ind.  575,  citing  the  principal  case.  Common  carrien  are 
Am.  Dbo.  Vol.  LZVm— a? 
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liable  for  deky  or  fulare  to  deliver  goods  within  a  raMonable  time:  /ZBaeii 
OenL  R.  EL  Co,  r.  Ob66,  Chritly,  S  Ob.,  64IU.  138,  eitmg  tlie  ptmoipeleiML 

OoMMov  Gabbxxbs  savb  Lnir  vob  Uhpaid  Fbxioht  Chabob:  Awmkim 
MerehafUt^  3xp.  Co.  ▼.  SMer,  65  DL  140,  dting  the  prindpia  oeae. 

MXABUBB  or  DAKAfflU  VOB  RXVUBAL  TO  CaXBT  FBdOBT,  M  Stated  Itt  Hm 

last  point  in  ^Uabos,  ie  appvored  in  North  l^ranaporiaiioti  Ckk  r.  Olary^  fll 
IU.287. 


MoGoT  V.  Mobbow. 

118  lUJSOBi,  09.] 

OuDraoBa*  has  on  IxTSBiATa's  EsTATa  is  Good  aa  againat  piirahaaw  tnm 

helxi  or  deviaees,  if  proeeoated  within  a  reaaonable  time,  bat  if  not  lo 

poraned,  the  Uen  will  be  deemed  waived. 
Cbedixobs'  Lixnb  on  Estatib  or  LncmATiB  wiu,  bi  BiBBBn  alter 

yean  from  the  intestate's  death. 
L1BN8  UPON  Lands,  or  Wkigk  Pdblio  Bboobda  do  not  famish  noCios^ 

farored  in  law. 
Wbbbb  Onb  or  Sbvbbal  Pebsons  mdnv  Suttbb,  the  Ion  should  fall  on  hin 

to  whose  fault  it  is  attribotable. 
In  SurroBT  or  Possbssions  ob  Bights  Long  CSlaxubd,  the  law  will  pf«> 

same,  where  they  have  been  enjoyed  for  twenty  yeais  without  intemp- 

tion,  that  there  has  been  a  grant  or  aatisfaotion  ol  all  demands. 
Administbatob's  Duty  ib  to  Intibposb  pRBSUicpTiONa  or  set  np  poeitive 

limitationB  against  claims  presented  for  aUowanoe.    Bat  persons  affscted 

by  administrator's  neglect  to  so  aet  ap  limitations  are  not  entirely  pre- 

daded  from  protection. 

JUDOMBNT  or  GOUBT  Or  COKPBTBNT  J0BI8DIOTZOK  AlLOWINO  CLADia  IS  OOB- 

dadve  when  collaterally  called  into  qaeetion;  bat  this  rale  doee  not 
apply  to  liens  let  np  against  property  in  other  hands,  oat  of  which 
faction  is  sooght. 
FouoT  or  Law  is  to  Sboubb  Titixs,  and  the  reviyal  of  dormant 
wiu  not  be  allowed  to  jeopardise  long-established  ri^ts. 

EnBOiMBHT.    The  opinion  Btaies  the  facts. 
Powdi  and  Hopkvna^  for  the  appellant. 
Ortwes  and  McCcy^  for  the  appellee. 

Bj  Court,  Skinnbb,  J.  This  was  an  action  of  ejectment,  in 
which  the  plaintiff  below  claimed  the  nndiyided  half  of  the 
south-east  quarter  of  section  20,  township  11  north,  range  7  eastk 
in  Peoria  county. 

The  cause  was  tried  upon  an  agreed  state  of  facts,  without 
the  interyention  of  a  juxy,  and  the  plaintiff  recoYered  the  inter- 
est in  the  land  claimed.  The  facts  agreed  are  that  Ebenenr 
T.  Warren,  in  1880,  died  seised  in  fee  of  the  quarter-section  of 
land,  leaving  John  and  Ann  Warren  his  sole  heirs;  that  Ann,  in 
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1849,  conveyed  her  interest  therein  to  Henry  Warren ,  which 
conveyance  was  recorded  in  Peoria  county  in  March,  1865; 
that  Henry  Warren,  in  1864,  conveyed  his  interest  in  the  hmd 
to  the  plaintiff  below;  that  in  1830  letters  of  administration 
on  the  estate  of  Ebenezer  T.  Warren  were  duly  granted  in  this 
Btate  to  Willard  Keys;  that  final  settlement  of  said  estate,  so  far 
as  inventoried,  was  made  in  1837;  that  in  August,  1866,  said 
Keys  filed  in  the  court  where  administration  was  granted  an  in- 
ventory of  real  estate,  which  the  said  intestate  died  seised, 
lying  in  this  state,  among  which  was  this  tract  of  land,  no 
previous  inventory  of  real  estate  having  been  filed;  that  at  the 
time  last  named  claims  were  filed  and  allowed  against  said 
estate  amounting  to  over  eighteen  thousand  dolhurs;  that  in 
January,  1866,  said  Keys,  upon  due  notice  and  application,  ob- 
tained from  the  court  where  administration  was  granted  an 
order  for  the  sale  of  this  land,  among  other  lands,  for  the  pay- 
ment of  debts;  and  that  after  due  notice,  and  in  pursuance  of 
said  order.  Keys,  in  April,  1866,  sold  and  conveyed,  as  such  ad- 
ministrator, the  tract  of  land  to  the  defendant  below. 

Unless  the  proceedings  of  administration  and  the  conveyance 
thereunder  to  the  defendant  defeated  the  title  of  the  plaintiff, 
the  judgment  below  must  be  afibmed. 

Creditors  have  a  lien,  in  this  state,  against  the  estate  of  their 
deceased  debtors  for  satisfaction  of  their  debts,  and  which  they 
may  enforce  through  administration,  even  against  purchasers 
from  heirs  or  devisees:  VanaycUe  v.  Bidhardson,  18  HI*  171.  And 
there  is  no  statute  interposing  any  limitation  of  time  vrithin 
which  the  lien  must  be  enforced.  The  questions  then  are.  Will 
delay  and  laches  of  the  creditor  destroy  his  lien  and  right  to 
pursue  the  land  of  which  his  debtor  died  seised  in  the  hands  of 
the  grantee  of  the  heir  holding  under  conveyance  duly  re- 
oordedt  and  if  so,  in  what  period  of  timet 

The  motion  that  this  lien  is  perpetual,  and  may  be  enforced 
at  any  time  against  land,  after  alienation  by  the  heir,  is  wholly 
inadmissible.  Such  a  rule  would  render  titles  to  land  insecure 
to  a  vast  extent;  and  no  man  who  holds  land  derived  through 
heirs  or  devisees,  after  having  exhausted  all  the  means  the 
law  affords  for  the  ascertainment  of  the  validity  of  his  title,  and 
the  existence  of  liens  and  incumbrances  against  the  lands  could 
be  reasonably  certain  that  he  would  not,  after  the  lapse  of  years, 
be  stripped  of  his  title  through  such  a  secret  lien,  without  ac- 
tual notice  or  means  of  defense.  At  any  period  his  lands  might 
be  demanded  and  finally  wrested  from  him,  or  his  heirs  by 
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force  of  a  coiiTejaiice  under  jadioial  order  and  sale,  obtained 
without  notice  in  fact,  and  founded  on  an  apparent  debt  against 
some  unknown  person  for  years  in  the  graye,  through  whom 
his  title  had  passed,  and  which  debt  had  been  hunted  or  trumped 
up  for  that  special  purpose.  What  is  here  supposed  is  not  in- 
tended as  a  censure  of  anything  appearing  in  this  case,  but  it  is 
justified  by  facts  well  understood  in  some  portions  of  the  state. 
Men's  rights  of  property  cannot  be  thus  preyed  upon  in  a  coun- 
try where  the  law  is  founded  on  principles  of  justice,  and  nation- 
ally administered. 

There  are  few  greater  public  misfortunes  than  insecoziiy  cl 
titles  to  landed  property.  It  paralyzes  industry,  and  dostroyB 
that  incentive  to  labor  and  enterprise  which  a  reasonable  cer- 
tainty of  just  reward  alone  will  create,  and  upon  which  depends 
the  public  and  priyate  prosperity. 

The  policy  of  our  law  is  to  afford  notice  through  public  offi- 
ces and  records  of  liens  against  lands,  and  the  law  will  not  £ATar 
liens  of  which  it  has  provided  no  public  notice.  Nor  does  Ihe 
law  favor  stale  demands,  and  rights  slept  on  until  other  rights 
and  interests  have  arisen  and  become  involved,  which  from 
lapse  of  time  and  consequent  difficulty  of  proof  may  be  jeopard- 
ized by  the  setting  up  and  sustaining  of  the  former.  It  is  also  a 
rule,  both  at  law  and  in  equity,  that  where  one  of  several  persons 
must  suffer,  the  loss  shall  fall  on  him  to  whose  fault  it  is  attrib- 
utable. And  in  support  of  possessions  and  rights  long  daimed, 
and  enjoyed  without  interruption,  the  law  will  presume  grants 
or  satisfaction  of  demands.  After  the  lapse  of  twenty  years, 
debts  of  whatever  degree  are  presumed  to  have  been  satisfied, 
and  this  presumption  will  defeat  a  recovery  on  them  unless  re- 
butted by  proof.  By  our  limitation  statute,  actions  for  debts 
generally  are  barred  in  sixteen  years,  and  in  some  cases  in  a 
much  less  period,  after  cause  of  action  accrued.  Entiy  upon 
and  action  for  the  recovery  of  land  adversely  possessed  under 
claim  of  right  for  twenty  years  are  barred  by  our  law.  Seven 
years  also  bars  entry  and  action,  where  the  land  is  adversely  pos- 
sessed during  that  period,  under  certain  circumstances.  The 
lien  of  judgments  against  land  ceases  after  the  lapse  of  seven 
years  from  their  rendition.  In  short,  the  policy  of  our  law  is 
repose  and  security  of  titles  and  estates  against  dormant  claims. 

It  is  true  that  it  is  the  duty  of  administrators  to  interpose  the 
presumptions  and  positive  limitations  of  the  law  against  claims 
presented  for  allowance,  and  coming  within  their  purview:  and 
that  the  judgment  of  a  court  having  jurisdiction  to  adjudicate*  at- 
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lowing  claims  against  an  estate,  is  conclasiye — ^were  brought  in 
question  in  a  mere  collateral  proceeding;  bat  these  rules  have 
nothing  to  do  with  the  lien  of  the  claim  or  debt  on  the  property 
oat  of  which  satisfaction  is  sought. 

In  this  case,  some  twenty-five  years  had  elapsed  after  the 
deatL  of  the  debtor  before  filing  the  claims  for  allowance,  and 
some  eighteen  after  final  settlement  of  administration  had 
elapsed  before  the  filing  of  the  claims  and  the  revival  of  admin- 
istration for  the  purpose  of  proceeding  against  lands  for  their 
satisfaction;  and  in  iJie  mean  time,  and  nineteen  years  after  the 
death  of  the  debtor,  the  heir  conveyed  the  land,  and  the  pur- 
chaser holds  under  the  heir  by  deed  duly  recorded  before  any 
step  had  been  taken  by  the  creditors  to  enforce  their  claims. 

The  creditor,  under  our  law,  has  ample  means  of,  without  delay, 
compelling  administration,  and  through  administration  subject- 
ing the  debtor's  estate,  real  and  personal,  to  the  payment  of  the 
debts  against  the  estate.  If  he  fails  to  do  so  within  a  reasonable 
time,  he  will  be  held  to  have  waived  his  lien  against  property  de- 
scended, and  the  grantee  of  the  heir  will  take  the  title  discharged 
of  the  lien.  It  is  not  necessary,  in  this  case,  to  decide  what  shall 
be  a  reasonable  period  of  time  for  that  purpose;  for  here  the  delay 
is  so  great  as  to  leave  no  room,  either  from  adjudged  cases  or  the 
analogies  of  our  law,  for  question.  It  seems  to  me  that  that  cer- 
tainty in  the  law,  so  necessary  to  enable  the  citizen  to  know  his 
rights  of  property — by  analogy  to  the  lien  of  judgments  and 
the  limitations  of  entry  upon  and  action  for  the  recovery  of 
lands — ^requires  the  application  to  this  case  of  the  fixed  period 
of  seven  years  from  the  death  of  the  ancestor.  The  court, 
however,  waiving  this  point,  hold  upon  this  record  that  the 
purchaser  from  the  heir  took  the  title  discharged  of  all  lien  on 
account  of  the  debts  of  the  ancestor. 

The  view  we  take  is  sanctioned  in  the  following  cases:  Chrt 
V.  Brazier,  3  Mass.  523,  542  [3  Am.  Dec.  182];  Wyman  v.  Brig- 
den,  4  Id.  150-166;  Sumner  v.  Child,  2  Conn.  607;  Bicard  v. 
WiUiama,  7  Wheat  69;  Vansyckle  v.  Bichardsson,  13  HL  171, 178. 

Judgment  a£5rmed. 

Duty  or  AnininsTRATOB  to  PLbad  Statdtb  or  LmiEATioira:  <86»  Am 
T.  Browning,  60  Am.  Dec.  238. 

Cbxditobs'  Lnors  oir  Esxatib  or  DaoKDrans,  aod  right  to  h^ve  real  eetate 
eold  to  eatiafy  each  olaime,  are  barred  after  aeven  yean  from  death  of  dece- 
dent: Ro9entkal  v.  Benick,  44  HL  206;  Myer  r.  McDtmgcd,  47  Id.  280;  Bucber 
7,  Dooley,  49  Id.  380,  383;  lUxgenUd  r.  Cttaney,  Id.  469;  Clark  v.  HoyU,  62 
Id.  431;  Oanhi,  BeU,  S  Go.  r.  J^emard,  60  Id.  231;  Wheder  v.  Dawmm,  68 
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Id.  57;  Woifr.  Ogden,  66  Id.  225;  Bishop  ▼.  O'Connor,  69  Id.  436;  Omg  r. 
Oeridb,  85  Id.  431;  Heed  ▼.  CoBnf,  89  Id.  107,  aU  citiiig  the  principia 
nnleM,  of  ooane,  the  delay  u  aatiafiaetorily  ezplained:  Bwrwem  t. 
00  BL  279,  citing  the  princLpal 


Snap  akd  Frakoib  v.  F^joflr. 

[10  ILUBOIB,  80.] 
IVDITIDnAL  MAT  BB    OoHVUffJU)  AND  FdTXD  lOE    MAU€tI0II8 

WouxBDro  AviMAL  while  treepening  upon  hie  field. 
LmuBnra  ob  WomnoiNo  TBBSFAflsnro  Avimal  caknot  bb  JumuimD 
groond  that  each  animal  was  doing  damage  at  the  time. 


Dbfiri>ax¥s  below,  the  plaiTitifffl  above,  were  ooimeted  and 
fined  fifty  dollars  each.  A  motion  to  qnaah,  and  also  for  a  new 
trial,  was  made  and  OYeiraled.  The  other  facts  axe  stated  in 
the  opinion. 

NeUon  and  Johnsotif  for  the  plaintiflh  in  error. 
J.  Bobinaon,  district  atiomey,  for  the  people. 

By  Court,  Catoh,  0.  J.  The  plaintiffs  in  error  were  indicted 
for  "  unlawfully,  willfully,  and  wantonly  shooting  and  wound- 
ing a  certain  mare,"  etc.  The  proof  showed  that  Snap,  by  the 
direction  of  Francis,  shot  the  mare  with  fine  shot,  inflicting  a 
wound  upon  her  flank,  from  which  she  recoyered.  The  maie 
ttt  the  time  was  trespassing  in  a  field  of  oats  belonging  to  one 
of  the  plaintifis  in  error,  which  was  protected  by  an  insufScient 
fence. 

The  statute  under  which  this  indictment  was  found  proTidea 
that  if  any  person  "  shall  unlawfully,  wantonly,  willfully,  or 
maliciously  kill,  wound,  disfigure,  or  destroy  any  horse,  maie,'* 
etc.,  he  shall,  on  conyiction,  be  fined,  etc.  And  the  only  ques- 
tion is  whether  it  was  a  yiolation  of  this  statute  for  the  defend- 
ants below  to  shoot  the  mare  when  she  was  trespassing  in  the 
field  of  oats.  Of  this  there  can  be  no  doubt.  It  is  a  yiolation 
of  the  common  law,  as  well  as  of  this  statute,  for  a  person  to 
shoot  or  wound  stock  found  trespassing  upon  his  premises. 
He  may  expel  them  from  his  premises,  and  use  the  necessary 
force  for  that  purpose,  doing  them  no  unnecessary  damage,  or  he 
may  take  them  up  damage-feasant,  if  need  be,  to  protect  his 
crops  or  close;  but  the  law  of  right  as  well  as  humanity  forbids 
him  to  inflict  an  unnecessary  injury  upon  the  brute.  The 
owner  of  the  animal  may  be  liable  for  the  damage  committod 
by  it,  but  the  injured  forbf  may  not  inflict  injury  in  letoxn. 
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He  may  not  take  the  law  into  his  own  hands,  and  tfana  retaliate 
upon  the  owner,  and  wreak  his  vengeance  upon  the  animal, 
which  bat  follows  the  instinct  of  nature  in  seeking  food  where 
it  is  most  inTiting. 

The  conviction  was  right,  and  the  judgment  must  be  aflbmed. 

Judgment  aflSrmed.  

MAiJCioirs  MisoHiST.— This  labjeot  ii  fully  disonmd  in  the  note  to  8tai§ 
V.  Bobrnmnif  32  Am.  Dea  662-671,  which  shows  on  pe^es  666  et  eeq.  the 
criminal  cooseqaenoes  of  malidons  mischief  in  wounding  •i>»m^«  without 
killing  them;  end  on  pe^ee  670  et  seq.  the  Uw  conoeniing  defenses  sgidnsl 
proseeatioos  for  malicious  mischief. 


MUBSELMAN  V.   OaEES. 

[19  iLuvon,  8L] 
IirSTBUMSHT    PaTABLB  IN  Al^KUf  ATITX  TO    OnS  OF  TWO  FeBSONS    18  VOV 

Pbomibsobt  Notb,  and  cannot  he  sued  on  as  such,  though  it  otherwise' 
may  have  all  the  elements  of  a  good  note. 

AssTTMPSET  hj  defendant  in  error  against  plaintiffs  in  error. 
The  instrument  sued  on  was  in  the  form  of  a  promissory  note, 
except  that  it  was  payable  to  **  Olive  Fletcher  or  B.  H.  Oakes." 
The  instrument  was  signed  by  Daniel  Musselman  and  J.  Mussel- 
man.  There  was  a  demurrer  to  the  declaration  OTemiled  in  the 
court  below,  and  judgment  rendered  in  favor  of  plaintiffy  from 
which  defendants  sued  out  a  writ  of  error.  The  case  was  sub* 
mitted  ex  parte. 

W.  H.  Oreen,  for  plaintifb  in  error. 

By  Court,  Catoh,  0.  J.  The  declaration  in  this  case  was  upon 
an  instrument  purporting  to  be  a  promissory  note,  payable  to 
**  Olive  Fletcher  or  B.  H.  Oakes/'  in  an  action  brought  1^  Oakes. 
The  declaration  was  demurred  to,  the  demurrer  OTerruled,  and 
judgment  rendered  in  faYor  of  the  plaintiff  below.  This  was 
erroneous.  The  instrument  sued  on  was  payable  in  the  altema- 
tiTe  to  one  of  two  persons,  and  for  that  reason  is  not  a  promis- 
sory note,  and  could  not  be  sued  on  as  such.  It  is  indispensa- 
ble to  a  promissory  note  that  it  not  only  must  .be  for  a  sum 
certain,  and  payable  at  a  certain  time,  and  without  condition, 
but  it  must  also  be  payable  to  a  certain  person,  either  specified  on 
the  face  of  the  note  or  who  may  be  certainly  identified  by  ex- 
trinsio  proof,  not  inconsistent  with  the  face  of  the  note,  as  the 
assignee  or  bearer.    Here  the  promise  was  to  pay  Fletcher  or 
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OakeB,  but  which  is  uncertain;  which  of  them  had  the  right  to 
receive  the  pay  is  not  specified,  and  the  legal  right  to  the  money 
is  not  Tested  in  either.  But  this  is  a  question  of  hiw  too  well 
settled  by  the  books  to  require  discussion,  and  I  will  only  refer 
to  Story  on  Prom.  Notes,  40.  This  peculiarity  of  the  note  sued 
on  was  no  doubt  overlooked  by  the  circuit  courL 

The  judgment  must  be  reversed. 

Judgment  reversed.  

PaTSX  IK  PbOXISSOBT    NoTB  SHOITLD  BB   DxSIONATED  WTTH  CEXTAUmt 

Adanu  t.  iRng,  61  Am.  Deo.  64;  TiuU  v.  Thomas,  64  IcL  154^  and  extended 
note  thereto  156,  diacuBsing  the  qneetion;  note  to  Copies  v.  Sranhanit  Id.  18(L 
And  an  instrament  importing  an  engagement  to  do  one  of  two  things,  at  the 
option  of  the  maker,  and  not  absolutely  and  at  all  events  to  do  either,  will  not 
be  deemed  a  promissory  note:  FraUck  ▼.  Norton^  55  Id.  56l  But  it  is  held 
that  the  payee  need  not  be  designated  at  the  time  the  promiw  is  made,  if  he 
be  ascertained  before  suit  is  brought:  CapUs  v.  Sranhamf  supra;  that  be 
may  be  referred  to  by  description:  Adams  y.  King,  61  Id.  64;  and  that  parol 
testimony  is  admissible  to  show  who  is  the  person  intended  to  be  the  payee: 
8ee  Jacobs  v.  Benson^  63  Id.  609,  and  note  thereto  611;  note  to  TitiU  r. 
Thomas,  64  Id.  156.  containing  numerous  citations. 


Detrice  v.  'Miqats. 

(19  lUJHOU,  146.] 
JUDOMSNTS  AND  BbCREES  ARK  BlNDDTO  UPON  PABTDES  AHB  PBIVIXflL 

Dbobbb  against  Posthumoos  Child  is  not  Bindzng  upon  Such  Chiij> 

where  it  has  not  been  made  a  party  to  the  proceeding^  in  which  the  deovee 

was  obtained. 
Posthumous  Child  Takes  Estate  Dibbotlt  fbok  Pabbnt,  the  same-aa 

if  bom  in  the  life  time  of  such  parent,  under  the  statute  of  Illinois. 
Estate  Remains  in  Abbtanob  between  Death  op  Fathbb  and  Bibtb 

OP  Posthumous  Child. 

A  DEOBEE  was  rendered  against  the  mother  of  a  posthumous 
child  and  others,  under  which  a  sale  was  made  to  satisfy  a  debt 
against  the  relatives  and  ancestor  of  such  child;  and  the  only 
question  was  whether  the  interest  of  such  child  was  divested 
by  the  decree.    There  was  judgment  for  defendants  below. 

D,  A.  Smithy  for  the  appellant. 

Knapp  and  Case,  and  J.  Orimshaw,  for  the  appellees. 

By  Court,  Sxznheb,  J.  The  only  question  in  this  case  is 
whether  the  interest  of  Jerome  McEee,  the  posthumous  child  of 
Jerome  McKee,  deceased,  by  his  wife  Isabella  McEee,  was  di- 
vested by  the  decree  against  his  mother  and  Samuel  McEee,  the 
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brother  of  Jerome,  deceased,  and  uncle  of  Jerome^  the  poeihu- 
mous  child.  Our  statute  proyidesaa  follows:  ''In  all  cases  where 
fLuj  person  shall  die  intestate,  leaving  real  or  personal  estate  in 
this  state,  and  a  child  or  children,  commonly  called  posthumons 
children,  shall  be  bom  unto  him  after  his  decease  within  the 
usual  time  prescribed  by  law,  such  child  or  children  shall  come 
in  for  their  just  proportion  of  said  estate,  in  all  respects  as 
though  he,  she,  or  they  had  been  bom  in  the  life-time  of  the 
intestate." 

On  the  death  of  Jerome,  the  father,  his  interest  in  the  land  in 
question  would  descend  to  his  wife,  Isabella,  and  his  brother 
Samuel,  provided  no  child  of  Jerome,  deceased,  should  there- 
after be  bom. 

Such  child,  Jerome,  was,  within  the  ordinary  period  of  gesta- 
tion and  before  the  execution  of  the  decree,  bom  to  him. 

We  do  not  question  the  binding  force  of  judgments  and  de- 
crees upon  parties  and  privies;  but  Jerome,  tiie  posthumous 
child,  was  no  party  to  the  proceeding  in  which  the  decree  was 
rendered,  and,  under  our  statute,  does  not  take  the  estate  under 
or  through  any  one  who  was  a  party  to  it.  There  was  therefore 
no  relation  of  privily,  so  far  as  the  estate  in  controversy  is  con- 
cerned, between  Jerome,  the  posthumous  child,  and  his  mother 
and  uncle  who  were  parties  to  the  proceeding  and  bound  by  the 
decree  therein.  The  statute  is  plain,  and  places  the  posthumous 
child  in  the  same  position  in  regard  to  the  intestate  estate  of  the 
ancestor  as  if  he  had  been  born  in  the  life-time  of  his  ancestor. 

By  force  of  the  statute,  the  posthumous  child  takes  directly 
from  the  parent,  and  with  the  same  effect  as  though  be  were  in 
being  at  the  death  of  the  parent;  and  the  estate  must  conse- 
quently, during  the  interval  between  the  death  and  birth,  remain 
in  abeyance.  These  conclusions  are  inevitable,  giving  to  the 
statute,  as  it  is  our  duty  to  do,  the  meaning  its  language  plainly 
imports.  And  it  necessarily  results  that  the  posthumous  child, 
taking  the  estate  immediately  from  the  parent,  the  same  as  if 
bom  in  the  life-time  of  such  parent,  and  not  having  been  a  party 
to  the  proceeding  in  which  the  decree  was  obtained,  is  not  bound 
by  it. 

If  delays  and  occasional  hardships  arise,  the  remedy  is  with 
the  law-making  power  alone. 

Decree  reversed  and  cause  remanded. 

Oaton,  0.  J.,  dissented. 
Decree  reversed. 
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JODOMXNTS    AND    DXCBXES    ABB    BuTDINO    UPON    PABTIBS    AND    PBITIXB: 

8mUh  ▼.  Tupper,  43  Am.  Dec.  483;  SAuk^s  Appeal,  44  Id.  126»  and  citod 
eaaes  in  note  thereto  120;  Koae  t.  MarUnt  50  Id.  760,  and  notes  754;  JDotgT, 
Brown,  63  Id.  360,  and  extended  note  thereto  355»  diecaadng  the  canclnaive- 
aoM  of  former  judgments:  Wituton  r.  Weatfeldl,  58  Id.  278;  HoUuter  r. 
AbfH)U,  64  Id.  342,  and  notes  346. 

DxoBBB  18  NOT  BiNDiNO  ON  Thosb  NOT  Pabtib:  Wwbom  T.  CfomU,  40 
Am.  Dee.  456;  Dfmglauf9  LetsM  r.  JfoMte,  47  Id.  375;  TFtJUton  t.  We$tfMt, 
68  Id.  278. 

Child  in  Vbntbk  sa  Msrb,  whbn  Ekoabdbd  as  in  Essb:  Mandlu  r. 
ThdUUmer,  21  Am.  Dec.  66;  HaU  t.  Haneoek,  26  Id.  508;  Harper  t.  Artker, 
43  Id.  472,  and  extended  note  to  same  474,  475,  discossing  the  question. 

Thb  fbinoipal  gasb  was  iollowbd  in  McOownd  ▼.  SmUh,  23  IIL  611. 
In  Bottford  t.  O^Cimnert  57  Id.  76,  the  doctrine  of  the  principal  case  and  of 
MeC<mnd  ▼.  SmUh,  39  HL  270,  relatiTe  to  the  vesting  of  title,  was  referred 
to  and  approved  by  the  court,  who  said  that  those  cases  farther  hold  that  a 
posthumous  child  cannot  be  deprived  of  its  rights  to  land  inherited  as  such 
child,  by  a  proceeding  in  court,  unless  made  a  party.  "Nor  do  we  conceive 
that  the  form  of  action,  whether  in  chancery,  at  law,  or  under  the  statute, 
can  in  this  respect  make  the  slightest  difiference.  A  person  must  have  an 
opportunity  of  being  heard,  before  a  court  can  deprive  such  person  ol  his 
tights."  The  doctrines  of  the  principal  case  were  approved  in  the  dissenting 
opinion  to  Bo^ford  v.  OV<mner^  Id.  88,  80.  In  MeCfonnd  v.  Smith,  27  Id. 
234,  it  was  said  that  the  depositions  in  the  principal  case  were  read  by  con- 
sent; but  that  if  consent  is  not  given,  depositions  should  not  be  read,  if  the 
parties  interested  had  no  opportunity  of  testing  the  truth  of  the  testimony 
oontained  in  them,  in  the  vaxious  ways  known  to  the  law. 


Trustees  of  Sohools  v.  Snell. 

[19  iLUVon,  166.] 

Koracn  that  Judicial  Salb  will  bb  Madb  on  "Sbcx)nd  Day  ov  Jano- 
ABT  Nbxt,"  is  iNSUFnoiBNT  as  to  time  of  sale. 

KoncB  fOB  Judicial  Salb  should  Statb  Houb  or  Salb,  or  that  the  sals 
will  be  made  between  certain  named  hours  of  the  business  portion  of 
the  day;  and  at  a  public  place,  convenient  and  aooessible  for  bidden. 

MonoH  to  set  aside  f oredosore  sale.  The  facts  are  Buffidentlj 
stated  in  the  opinion. 

B.  8,  PreUyman,  for  the  plaintifb  in  error. 
James  Eoberts,  for  the^efendants  in  error. 

By  Court,  Sexnhbb,  J.  This  was  a  motion  to  set  aside  a  sale 
of  land  made  on  foreclosure  of  a  mortgage.  The  circuit  court 
sot  the  sale  aside. 

The  decree  directed  the  master  to  sell  upon  four  weeks*  notice 
of  the  time,  terms,  and  place  of  sale,  published  in  a  public  news- 
paper printed  in  the  city  of  Peldn.    The  notice,  published  on  the 


Dec  1857.]  McDaniel  v.  Correll.  687 

fourth  of  December,  1856,  stated  that  the  sale  would  be  made  on 
"  the  second  day  of  Januaiy  next."  The  proof  showed  that  the 
property  was  sold  at  an  enormous  sacrifice.  The  notice  as  to  the 
time  of  sale  was  insufficient. 

The  second  day  of  January  included  the  astronomical  period 
of  a  reYolution  of  the  earth  upon  its  axis,  twenty-four  hours: 
2  Bla.  Com.  141,  and  notes;  1  Cowon's  Treatise,  297.  The 
sale,  therefore,  might,  consistently  with  the  notice,  haye  been 
made  immediately  before  midnight  of  that  day,  and  if  it  was  so 
made,  it  is  Toidable.  The  object  of  a  public  sale  is  by  fairness 
and  competition  to  eyolve  the  full  value  of  the  property  ex- 
posed, and  produce  that  value  in  the  form  of  money.  This  can, 
as  a  general  rule,  only  be  done  by  making  the  sale  at  a  con- 
venient or  public  place,  accessible  to  bidders,  and  during  the 
ordinary  business  hours  of  the  day.  The  notice  should  have  stated 
the  hour  of  sale,  or  that  the  sale  would  be  made  between  certain 
named  hours  of  the  business  portion  of  the  day. 

Decree  affirmed. 

Ths  fbikoipal  oass  was  oitid  in  Jeiekion  ▼.  Spink,  59  HI.  409,  to  the  point 
that  an  inanfficient  notioe  of  the  time  of  iftle  makes  it  Yoidable  only.  In  Burr 
V.  Borden,  61  Id.  392,  the  advertised  notice  of  sale  "  announced  it  to  be  held 
on  the  fint  of  March,  1800,  between  the  hours  of  nine  a.  m.  and  four  P.  IL," 
and  the  adTertisement  was  objected  to  for  the  reason  that  it  was  not  suffi- 
ciently specific  as  to  the  time  of  the  sale;  but  the  principal  case  was  cited  by 
the  court  to  show  that  "  this  mode  of  advertising  sales  has  always  been  re- 
garded in  this  state  as  sufficient  if  the  hours  named  belonged  to  the  business 
portion  of  the  day,  as  they  did  in  the  present  instance." 


MoDaioel  v.  Gobbell. 

[19  lujaois,  396.] 
JOBBDXOnOV  OVER   PXRSOK    OF    NoV-RBmEMT    DeWESDAXT   IH  CRAiraiBT 

Sun  MAT  BB  AoQunum  by  service  of  process  by  publication,  and  piopet 
return  thereon. 

liBOISLATUSI  HAS  No  POWBB  TO  MaKE  YoID  PaOOXlDIHO  YaUD. 

Kmr-BXsmxOT  Dstendants  abi  not  within  JuiusDi^noN  or  Coubt  whbbb 
No  Attbxft  has  bbxn  Madb  to  Sebvb  Thbk  with  Pbooiss;  and  where 
a  part  of  the  defendants  have  not  been  thus  served,  the  defect  csanot  be 
cured  by  legislative  enactment. 

Ixvant  Ddbndants  must  bb  Pbotbotbd  bt  Guabdian  ad  Litbk,  thon^ 
they  are  before  the  court.  If  not»  all  proceedings  against  them  will  be 
tsinted  with  a  fatsl  irregularity. 

8qmb  or  Pabtibb  to  Suit  mat  Takx  Adyantaob  or  DBnois  and  Ibbbq- 

ULABXTIB8  AS  TO  InTANTB    AND    NON-BBBIDBNT    DbFBNDANTS;    beoaUSS^ 


588  McDaniel  v.  Coubjell.  [Illini)L% 

vrhen  a  decree  Iim  beoome  oonoliuiTe  npon  the  eppelknti,  they  have  s 
right  to  know  that  all  the  other  parties  to  the  nit  are  bound  by  thai 


Bnx  in  chanoerj,  brought  by  Oorrell  and  others  against  Ho- 
Daniel  and  others,  io  set  aside  the  will  of  William  McDaniel, 
deceased.  On  the  trial,  the  jniy  found  that  the  paper  produced 
was  not  the  wiU  of  said  William  McDaniel.  Motion  for  a  new 
trial  was  overruled.  The  children  of  Martin  Mdntjre,  Newton^ 
Maiy  F.,  Joseph,  Eliza  T.,  and  James,  were  dcTisees  under  the 
will,  and  all  the  children  were  minors  and  non-residents.  No 
process  ever  issued  for  them,  but  publication  was  made  to  bring 
them  before  the  court.  A  guardian  adlUem  answered  for  them. 
The  adult  defendants  who  had  answered  objected  to  a  decree: 
1.  Because  the  publication  of  notice  to  the  non-residents  did 
not  contain  all  the  names  of  the  parties  to  the  suit;  2.  Because 
in  said  publication  two  persons  who  were  really  complainants 
were  notified  as  being  defendants;  3.  Because  no  process  had 
been  issued  for  the  minor  defendants  named  above,  the  children 
of  Martha  Mclntyre.  Defendants  admitted  that  the  publication 
could  apply  to  other  suits  than  this  one.  The  court  overruled 
all  objections,  however,  and  set  aside  the  will,  to  which  the 
adult  defendants  excepted.  The  children  of  Sally  Correll,  eight 
persons  in  all,  and  all  minors  but  two,  were  devisees  under  the 
will,  and  were  made  parties,  but  no  process  was  served  upon  or 
issued  for  any  of  them.  The  oldest  adult,  with  her  husband, 
answered;  but  the  other  adult  and  six  minors  did  not  answer  in 
any  way.  The  appellants  waived  service  of  process  on  them- 
selves; and  assigned  for  error  that  the  court  below  ought  to 
have  granted  a  new  trial,  and  that  the  necessary  parties  were 
not  properly  before  the  court.  The  other  facts  are  stated  in  the 
opinion. 

C(mkling,  and  Lincoln  and  Memdon,  for  the  appellants. 

S.  T,  Logan,  and  Stuart  and  Edwards,  for  the  appellees. 

By  Court,  Caton,  C.  J.  The  want  of  the  summons  and  re- 
turn were,  by  an  express  provision  of  the  statute,  required  to 
give  the  court  jurisdiction  of  the  persons  of  the  non-resident 
defendants.  Without  this  formality,  they  were  not  properly 
before  the  court,  and  all  its  proceedings  as  to  them  were  void. 
And  the  first  question  to  be  considered  is  whether  the  finding 
of  the  jury,  which  was  void  in  law  as  to  them,  could  be  ren- 
dered valid  and  binding  upon  them  by  the  passage  of  the  act  of 
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Febroazy  12, 1857.  If  it  was  competent  for  the  legislature  to 
make  a  void  proceeding  yalid,  then  it  has  been  done  in  this  case. 
Upon  this  question  we  cannot  for  a  moment  doubt  or  hesitate. 
Thej  can  no  more  impart  a  binding  efficacy  to  a  void  proceed- 
ing than  they  can  take  one  man's  property  from  him  and  give 
it  to  another.  Indeed,  to  do  the  one  is  to  accomplish  the  other. 
By  the  decree  in  this  case,  the  will  in  question  was  declared 
Yoid,  and  consequently,  if  effect  be  given  to  the  decree,  the  leg- 
acies given  to  those  absent  defendants  by  the  will  are  taken  from 
them  and  given  to  others,  according  to  our  statutes  of  descents. 
Until  the  passage  of  the  act  in  question,  they  were  not  bound 
by  the  verdict  of  the  juiy  in  this  case,  and  it  could  not  form  the 
basis  of  a  valid  decree.  Had  the  decree  been  rendered  before 
the  passage  of  the  act,  it  would  have  been  as  competent  to  make 
that  valid  as  it  was  to  validate  the  antecedent  proceedings,  upon 
which  alone  the  decree  could  rest.  The  want  of  jurisdiction  over 
the  defendants  was  as  fatal  to  the  one  as  it  could  be  to  the  other. 
If  we  assume  the  act  to  be  valid,  then  the  legacies,  which  before 
belonged  to  the  legatees,  have  now  ceased  to  be  theirs,  and  this 
result  has  been  brought  about  by  this  legislative  act  alone.  The 
effect  of  the  act  upon  them  is  precisely  the  same  as  if  it  had  de- 
clared, in  direct  terms,  that  the  legacies  bequeathed  by  this  will 
to  these  defendants  should  not  go  to  them,  but  should  descend 
to  the  heirs  at  law  of  the  testator,  according  to  our  law  of  de- 
scent. This  it  will  not  be  pretended  that  they  could  do  directly; 
and  they  had  no  more  authoriiy  to  do  it  indirectly,  by  making 
proceedings  binding  upon  them  which  were  void  in  law. 

As  to  another  portion  of  these  defendants,  the  proceeding  was 
erroneous,  if  not  void.  The  infants,  who  may  have  been  regu- 
larly before  the  court,  were  not  protected  by  the  appointment 
of  a  guardian  ad  litems  as  the  statute  required.  This  was  indis- 
pensable, according  to  the  express  provisions  of  the  statute,  as 
has  been  often  held  by  this  court.  This  was  a  fatal  irregularity 
as  to  them. 

Nor  is  the  objection  a  valid  one  that  these  appellants,  as  to 
whom  all  the  proceedings  may  have  been  regular,  cannot  take 
advantage  of  defects  and  irregularities  as  to  parties  who  are  not 
here  complaining,  and  who,  if  they  were  consulted,  might  pre- 
fer that  the  decree  should  stand.  Any  one  who  is  a  pariy  to 
ihe  deer  \e  may  take  advantage  of  these  objections  as  well  as 
the  infants  or  non-residents  themselves.  These  appellants  have 
a  right  to  see  and  insist  that  all  the  other  defendants  shall  be 
bound  by  the  decree  as  well  as  themselves.    Nor  does  this  right 
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rest  upon  any  mere  technical  ground,  but  is  based  upon  sub- 
stantial rights,  as  a  moment's  examination  of  the  position  of  the 
parties  will  show.  Admit  this  decree  to  be  binding  upon  the 
appellants  and  not  upon  the  legatees,  and  they  lose  the  deiises 
given  them  by  the  will,  and  thus  also  lose  their  portion  of  the 
bequests  given  to  the  legatees,  to  which  they  would  be  entitled 
by  the  statute  of  descents  as  heirs  of  the  testator;  for  the  in- 
fante, not  being  bound  by  the  decree,  would  be  entitled  to  take 
by  the  will,  or  at  least  it  would  compel  these  appellants,  in 
order  to  secure  their  distributive  shares  of  the  amount  bequeathed 
to  the  infante,  either  to  contest  this  matter  again  on  a  writ  of 
error  at  any  time  after  the  infants,  as  to  whom  it  is  only  erro- 
neous, shall  have  attained  their  majoriiy;  and  as  to  the  other 
defendants,  who  were  not  before  the  court  at  all,  they  would  be 
obliged  to  attack  the  will  de  novo^  and  run  the  hazard  of  finding 
another  jury  who  would  be  of  opinion  that  the  testator  was  not 
of  sound  and  disposing  mind  when  he  published  the  will,  which, 
admitting  that  they  could  always  be  able  to  produce  all  the  evi- 
dence which  was  exhibited  on  this  trial,  must  always  be  a  mat- 
ter of  great  uncertainty.  The  appellants  have  a  right  to  know 
that  all  the  other  parties  are  bound  by  this  decree  whenever  it 
becomes  conclusive  upon  them. 

As  the  case  will  have  to  be  submitted  to  another  jury,  we  deem 
it  improper  to  express  any  opinion  upon  the  evidence,  as  the 
decree  must  be  reversed  on  other  grounds  which,  to  the  mind 
of  the  court,  are  conclusive. 

The  decree  must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 

JuBiBDionoK  OF  GouBXS  ovxB  NoN-RBSmxNTB:  See  Wood  T.  WeUHnsoHt 
44  Am.  Dea  662;  Flini  Bwer  Steamboat  Co.  t.  FoUer,  48  Id.  273;  Lov^  v. 
ilZ&ee,  64 Id. 090;  PAefp* r. Breii«r, 67  Id. 66,  aod notes 62;  Dearmgv.Bank 
i^  CharU$ton^  48  Id.  800.  and  notes  310;  Ewer  v.  Cojgin^  Id.  587,  and  note 
689.  These  cases  also  show  the  efficacy  of  judgments  rendered  sgaii^it  non- 
residents where  service  has  been  had  by  publication.  The  leading  case  oo 
the  e£Fect  of  a  judgment  against  a  non*resident  on  constmctiTe  service  is  thai 
of  Ptrmoyer  r.  N^^  06  U.  S.  714. 

JfJDOMUVT  AOAnVST  IinTANT  IS  NOT  YaUD  UHLS8S  Hs  WAS  MaDS  VaKTIi 

Bha/tfer  v.  ChUes^  38  Am.  Dec.  164,  and  note  169. 

Dmbu  aoaikst  Ihtant  Dbtevdants  should  not  bb  Entkrbd  with- 
out having  assigned  them  a  guardian  ad  litem,  else  it  will  be  erroneous:  Both 
erta  v.  Station,  6  Am.  Dec  463;  note  to  Shaker  v.  ChUes,  38  Id.  169. 

Thx  fbinoipal  oasb  was  oitbd  in  Smith  y.  Trimble,  27  HI.  164,  and  CJUe^ 
ering  r,  Failee,  26  Id.  619,  to  the  point  that  where  a  non-resident  is  proceeded 
af«inst  by  publication  the  court  does  not  acquire  juiisdiction  unless  a  sum- 
mons has  been  regularly  issued  and  returned  by  the  sheri£ 
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People  v.  Bissell. 

[19  iLUVon,  229.] 

Baoh  Dkpabtkxmt  ov  Qoyernmsnt,  withik  rro  Pbokb  OommnmoHAii 
Sfhkbx,  Acts  Js'ovpmsdwstly  of  both  the  othen;  neither  can  oontrol  or 
dlotftta  to  the  other. 

CtovzBNOB  OF  Stats  cannot  bb  CoMneuJED  bt  Mandamus  or  any  other 
writ  ifltned  by  a  oonrt  to  perform  any  public  duty. 

COUBTB    MAT    AOQUIBB  JUBISDIOHON  OF  GOYBBNOB   BT   HIS   GONSBNT,    in 

which  case  the  court  will  deteimine  all  qaestiona  sabmitted  to  it,  and  its 
adjudication  will  be  binding. 

MoTiOH  for  mandamus,  applied  for  on  the  part  of  the  relator, 
George  M.  Billings,  and  to  be  directed  to  the  govemor  of  the 
state.  The  object  of  the  application  is  given  in  the  opinion. 
The  governor  was  requested  to  issue  the  bonds,  but  refused  to 
do  so.    Hence  this  application 

Stuari  and  Edwards,  and  Lincoln  and  Hemdon^  for  the  relator. 

8.  T.  Logan,  for  the  governor. 

By  Oourt,  Caton,  0.  J.  This  is  an  application  filed  by  the 
relator  asking  for  an  alternative  writ  of  mandamus  to  be  directed 
to  the  governor,  commanding  him  to  issue  to  the  relator  certain 
interest  bonds  or  certificates  to  which  he  claims  to  be  entitled 
under  the  law  of  1847,  and  presents  the  distinct  question 
whether  this  court  will  assume  to  itself  jurisdiction  to  control 
the  executive  department  of  the  government.  This  is  a  grave 
question,  and  has  been  well  considered  by  the  court,  and  per- 
haps its  importance  would  justify  us  in  going  more  elaborately 
into  its  discussion  than  we  now  propose  to  do.  Properly  con- 
sidered, it  reaches  the  vexy  foundation  principles  upon  which 
our  government  is  based.  It  is  no  less  delicate  than  funda- 
mentally important.  In  quiet  times  like  these,  when  there  are 
no  symptoms  of  jealousy  felt  by  one  depaiiment  of  the  govern- 
ment towards  another;  when  there  is  no  grasping  after  power  by 
either  department  for  ulterior  purposes;  when  there  is  in  each 
as  much  willingness  to  avoid  responsibility  as  to  usurp  power — 
the  momentous  importance  of  this  question  is  apt  to  be  lost  sight 
of,  for  its  decision,  whichever  way  it  is  determined,  would  be 
likely  to  be  quietly  acquiesced  in  by  all,  without  much  discus* 
sion  or  criticism. 

In  other  times,  the  question  now  so  quietly  considered,  excit- 
ing no  feeling  and  so  little  remark,  might  severely  test  the  very 
stability  of  our  forms  of  government.  Now,  however,  we  may 
consider  it  the  more  impartially,  if  we  will  but  consider  it  as 
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maturely.  Now,  there  is  no  danger  that  our  judgments  will  b» 
Bwayed  by  our  feelings  or  passions,  but  the  only  danger  is  that 
we  may  not  sufficiently  appreciate  its  importance,  and  thus  pa» 
over  it  too  lightly. 

Neither  of  the  three  great  departments  into  which  our  goT- 
emment  is,  by  the  constitution,  divided,  is  subordinate  to,  rr 
may  exercise  any  control  over,  another,  except  as  is  provided  no 
the  constitution.  This  normal  condition  is  that  of  equality, 
each  acting  within  its  own  sphere,  independent  of  either  of  tiie 
others,  so  long  as  its  action  does  not  exceed  the  powers  confided 
to  it,  unless  particular  exceptions  are  made  to  this  general  role 
by  the  constitution  itself.  The  harmonious  working  of  these 
several  departments,  so  as  to  accomplish  one  united  and  com- 
plete government,  requires,  as  the  constitution  contemplates, 
that  each  department  should,  to  a  certain  extent,  control  or  re- 
strain the  others.  For  instance,  the  legislative  department 
makes  the  law  by  which  both  the  other  departments  are  con- 
trolled and  bound.  The  executive  is  authorized  to  exercise  a 
control  o^^r  both  the  others  in  certain  cases,  which  is  sometimes 
absolute  and  sometimes  qualified.  He  has  a  qualified  veto 
power  upon  legislative  action,  and  has  the  absolute  right  to 
convene  the  legislature  when  he  chooses,  and,  in  a  certain  event, 
may  adjourn  their  sessions;  and  should  the  legislature  pass  a 
law,  in  violation  of  the  constitution,  to  borrow  money,  and  re- 
quire him  to  issue  bonds  therefor,  he  might  refuse  to  issue  the 
bonds  or  to  execute  the  law.  He  may  practically  annul  the 
judgments  of  the  judiciary,  in  certain  cases,  by  the  exercise  of 
the  pardoning  power.    These  instances  serve  to  illustrate. 

To  the  judiciary  is  confided  the  power  and  the  duty  of  inter- 
preting the  laws  and  the  constitution  whenever  they  are  judi- 
cially presented  for  consideration.  Hence  it  becomes  our  duty 
to  determine  what  is  the  meaning  of  the  laws  passed  by  the  legis- 
lature, and  also  whether  those  laws  are  such  as  the  legislature 
was  authorized  by  the  constitution  to  pass.  So,  also,  of  the  acts 
of  the  executive:  we  are  bound  to  determine  whether  such  acts 
are  authorized  by  the  laws  and  the  constitution  whenever  they 
are  brought  before  us  judicially,  but  not  otherwise.  And  hence 
Uie  judicial  department  of  the  government  exercises  a  certain 
controlling,  or  rather  restraining,  power  over  both  the  ottier 
departments  of  the  government.  Notwithstanding  all  this,  when 
carefully  considered,  it  will  be  seen  that  each  department, 
within  its  proper  constitutional  sphere,  acts  independently  of 
both  the  others,  and  restraint  is  only  placed  upon  it  when  such 
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sphere  is  actoally  transoendedy  or  express  aathority  is  giren  bj 
the  constitation  for  restraint  or  control  by  another  department. 
As  from  necessity  and  the  very  nature  of  all  gOTcrnment  there 
must  be  an  ultimatum  somewhere,  whose  duty  it  is  to  determine 
whether  such  sphere  has  been  passed  or  not,  that  duty  in  most 
cases  falls  on  the  judicial  department,  from  the  fact  that  in  this 
department  is  reposed  the  responsibility  of  enforcing  or  giving 
effect  to  the  acts  of  the  other  departments.  But  it  is  only  when 
thus  called  upon,  in  some  form  known  to  the  law,  to  give  effect 
to  such  acts  of  the  other  departments,  that  the  judidaiy  can 
determine  whether  such  acts  were  done  in  the  exercise  of  a  con- 
stitutional power.  In  no  other  way,  nor  in  any  other  case,  can 
this  department  construe  the  constitution  for,  or  exercise  any 
control  over,  any  other  department.  Where  final  action  upon 
any  subject  is  confided  to  either  of  the  other  departments, 
there  the  responsibiliiy  must  rest  of  conforming  such  action  to 
the  law  and  the  constitution. 

It  is  because  such  final  action  is  generally  devolved  upon  the 
judiciary  that  the  judiciary  is  most  frequentiy  called  upon  to  give 
a  final  and  conclusive  construction  to  the  constitution  and  laws. 
It  results,  therefore,  from  this  philosophical  arrangement  of  our 
governmental  system,  that  the  control  which  the  judicial  depart- 
ment exercises  over  the  others  is  of  a  restraining,  and  not  of  a 
compulsory,  power.  But  this  is  only  practically,  and  not  liter* 
ally,  so.  We  may  not  enjoin  the  others  from  doing  an  uncon* 
stitutional  act,  but  by  refusing  to  give  effect  to  such  act.  or 
relieving  against  it,  when  properly  and  judicially  applied  to  for 
that  purpose,  we  may  restrain  them.  We  cannot  restrain  the 
governor  from  issuing  the  bonds  of  the  state  contrary  to  law,  but 
when  the  question  is  properly  presented  before  us,  we  can  de- 
clare such  bonds  void;  and  so  of  a  patent  for  the  public  land, 
which  he  might  issue.  And  so  if  he  should  step  beyond  his 
constitutional  sphere,  and  unlawfully  imprison  a  party,  we 
could  discharge  such  party  on  habeas  corpus.  But  we  have  no 
power  to  compel  either  of  the  other  departments  of  the  govern- 
ment to  perform  any  duty  which  the  constitution  or  the  law 
may  impose  upon  them,  no  matter  how  palpable  such  duty  may 
be,  any  more  than  either  of  those  departments  may  compel  ua 
to  perform  our  duties.  The  governor  is  and  must  be  as  inde- 
pendent of  us  as  is  the  legislature,  or  as  we  are  of  either  of  them. 
The  constitution  may  impose  the  duty  upon  the  legislature  to 
pass  general  laws  for  the  incorporation  of  railroad  or  other  com- 
panies, or  to  pass  a  law  to  prohibit  free  negroes  from  coming 

A.M .  DSO.VOU  liXVin— 418 


694  l^OPLE  V,  BissELL.  [niinou^ 

into  the  state,  bat  if  it  neglects  or  refuses  to  do  so,  the  respon- 
sibiliiy  is  with  the  legislature  alone,  and  no  man  would  think 
of  asking  the  courts  to  compel  them  to  do  so.  But  it  may  be 
said  that  in  the  case  supposed  the  wrong  done  is  to  the  public, 
and  not  to  an  individual.  Wo  apprehend  that  there  can  be  no 
question  that  the  courts  would  be  equally  powerless  to  compel 
them  to  pass  a  priyate  act  for  the  benefit  of  an  individual,  no 
matter  how  clearly  the  duty  might  he  enjoined  by  the  oonatitn- 
tion.  So  &r  as  tiie  question  of  power  or  jurisdiction  is  con- 
cerned, there  can  be  no  difference  whether  the  act  or  omiasian 
may  affect  one  or  many — ^whether  it  may  be  prejudicial  to  th^ 
rights  of  an  individual  or  the  whole  community.  What  differ- 
ence whether  the  executive  act  required  by  law  be  to  order  an 
election,  or  api>oint  an  officer,  or  issue  a  bond?  Upon  the 
governor  alone  must  the  responsibility  rest  of  acting  or  refuang 
to  act. 

It  is  urged  upon  us  that  in  a  government  of  laws  there  must 
be  an  adequate  remedy  for  every  wrong,  and  that  where  a  clear 
right  exists,  there  must  be  some  mode  of  enforcing  that  right. 
While  hunutn  socieiy  is  governed  by  so  imperfect  a  beiAg  as 
man,  this  can  be  true  only  in  theory.  If  we  are  to  compel  tiie 
governor  or  the  legislature  to  right  eveiy  wrong  which  may 
arise  from  their  omissions  of  duty,  then  surely  they  must,  in 
order  to  make  this  Utopian  system  perfect,  have  the  power  to 
compel  us  to  do  right  in  every  case.  May  it  not  be  as  well  sup- 
posed that  we  will  act  perversely,  and  refuse  to  perform  a  duty 
imposed  upon  us,  to  the  injury  of  the  citizen,  as  that  the  gov- 
ernor will  do  so?  In  the  formation  of  the  government  equal 
confidence  was  rightfully  reposed  in  each  department,  to  which 
appropriate  and  independent  duties  were  assigned.  If  we  un- 
intentionally err,  and  do  a  pariy  never  so  great  a  wrong,  there 
is,  and  from  the  nature  of  our  institutions  can  be,  no  remedy. 
If  we  perversely  or  corruptly  do  an  intentional  wrong,  the  con- 
stitution has  provided  the  only  remedy,  which  is  by  impeach- 
ment; and  so  of  the  executive.  When  acting  within  the  limits 
assigned  to  each,  neither  can  control  or  dictate  to  the  other. 
The  presumption  is,  that  one  is  as  likely  to  be  right,  or  as  liable 
to  err,  as  the  other:  See  State  v.  Toums^  8  Gta.  860;  Edwkina  v. 
Governor,  1  Ark.  670  [33  Am.  Dec.  846]. 

We  were  referred  to  a  class  of  cases  in  support  of  this  motion, 
to  which  it  is  proper  to  advert  before  concluding  what  we  have  to 
say  on  this  subject;  that  is,  where  the  governor  of  a  state,  for 
the  purpose  of  getting  the  advice  of  the  supreme  court  in  refer- 
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ence  to  some  duty  imposed  upon  him  bj  law,  has  made  an  agreed 
case,  and  Tolontarilj  submitted  to  the  jurisdiction  of  the  court. 
Such  was  the  case  of  People  y.  MaUeean,  17  HI.  167.  In  thai 
case  this  court  claimed  no  right  to  exercise  its  coercive  juris- 
diction over  the  executive.  He  came  in  voluntarily,  and  sub- 
mitted to  the  jurisdiction  of  the  court  for  the  purpose  of  giving  us 
the  formal  right  to  consider,  in  order  that  we  might  express  a 
judicial  opinion  upon  a  question  upon  which  he  was  required  to 
act.  In  the  opinion,  after  stating  the  case,  the  court  said: 
''And  we  are  asked  by  them  [the  relators]  and  the  executive  to 
decide  whether  those  votes  should  be  counted  for  the  relators 
for  the  office  to  be  filled  at  that  election."  The  courts  may. 
acquire  jurisdiction  of  the  person  by  consent  where  they  could 
acquire  it  in  no  other  mode.  A  sovereign  state  may  not  be  com- 
pelled to  appear  in  court  and  answer  any  complaint  against  it, 
but  if  it  voluntarily  appear  in  court  and  submit  to  its  jurisdic- 
tion, it  is  as  much  bound  by  the  adjudication  as  an  individual. 
Such  was  also  the  case  of  Pacific  EaUroad  Company  y.  Oovemor, 
23  Mo.  853  [66  Am.  Dec.  673].  But  even  if  a  case  should  be  found 
where  the  judicial  department  has  assumed  the  right  to  bring  be- 
fore it  and  exercise  a  coercive  control  over  either  of  the  other  co- 
ordinate departments  of  the  government,  we  should  not  feel 
authorized  to  follow  it.  In  the  case  of  Websier  v.  lYench,  11  HI. 
254,  we  did  not  in  any  way  claim  the  right  to  exercise  any  control 
over  the  governor  in  the  discharge  of  his  executive  functions, 
but  expressly  repudiated  such  claim.  The  question  there  in- 
volved was  one  of  right  of  property  between  individuals,  and 
no  executive  act  remained  to  be  done  to  invest  the  pariy  entitled 
to  the  right  with  the  evidence  thereof. 

The  application  must  be  refused. 

Application  denied. 

Bbeisx,  J.,  delivered  a  concurring  opinion. 


Power  ov  Judioxabt  to  lasux  Mandamtts  AOAiirsr  Oovnoroa:  See  Ht 
Hm  y.  Oof/ernar,  83  Am.  Dec.  346,  and  note  thereto,  in  which  the  rahject  la 
discuned  »t  length;  DemneU,  PetUUmer^  54  Id.  602,  and  note  604;  Arberrg 
▼.  Beaven,  55  Id.  791,  and  note  to  same  800. 

Mandamus  to  Compil  Oovsbror  to  Pebtobm  MnriamtiAL  Act:  See 
an  extended  diecnssion  of  this  question  in  the  note  to  BomUm  v.  Chvefwor^ 
33  Am.  Dec.  362;  DenneU,  PetUioner,  54  Id.  602,  and  note  thereto  604;  Ar^ 
berry  t.  Beavers,  55  Id.  791,  and  note  to  same  806. 

Legislativx,  Exxounvx,  Aim  Judicial  Bxpastkkhts  ov  Oovxrnmxnt 
ABB  Sefa&atb  akd  DISTINCT;  and  no  person  belonging  to  one  of  these  oaa 
exerdee  any  of  the  powers  properly  belonging  to  either  of  the  others,  ezoepi 
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in  cMMs  exprawly  directed  or  permitted:  DtimeU^  PttUiontr,  54  Am.  Dec 
0O2p  and  note  004,  referring  to  other  wee. 

JVKISDICnGM    OTKB   PlBaON,   BUT    MOT    OTKH    SUBJaOT-MATTKB   OV  SVIi; 

HAT  BB  OiTBH  BT  CoNSBNT:  Bumlejf  Y.  Cook^  65  Am.  Deo.  79. 

Thb  fbimoipal  gasb  was  roLLowxD  in  People  ▼.  TaUe^  40  IlL  127.  It  wm 
cited  in  PeopU  v.  Hatch,  33  Id.  148,  to  the  point  thikt  the  goTemor  eennot 
be  ooeroed  bj  wawrfamtii  to  perform  any  duty;  and  in  WUtxa  ▼.  People,  iM^ 
Id.  906^  to  allow  the  independence  of  each  department  of  the  gOTcnunent. 


Wabd  v.  Brewer. 

[19  lunion,  991.] 

^"*A»«  IB  Pkotiob  iob  Admhtibtbatob's  Salb,  whereby  an  appUoatioa 
la  made  to  eeU  the  wrong  piece  of  lend,  and  which  aotoally  reenlta  in 
nch  a  eale,  !•  one  which  a  court  of  eqnity  cannot  correct. 

Bill  in  equiiy,  filed  bj  William  M.  Owens,  the  administiator 
of  Johnson  Bright,  deceased,  and  the  heirs  of  said  decedent, 
against  Abiam  N.  Ward,  to  cancel  a  deed  and  set  aside  a  sale  of 
land  made  bj  said  administrator  under  order  of  court  to  said 
Ward,  upon  the  ground  of  mistake  in  the  situation,  etc.,  of  the 
land  so  sold.  Owens  having  died,  Thomas  Brewer  became  ad- 
ministrator de  bonis  nan.  The  court  below  canceled  the  deed 
and  set  aside  the  sale.  The  mistake  made  is  explained  in  the 
opinion. 

CansiaUe  and  Edwards,  for  the  plaintiff  in  error. 
O.  B.  Ficldin,  for  the  defendant  in  error. 

By  Court,  Catok,  0.  J.  The  intestate  died,  leaving  two  tracts 
of  laud  adjoining  each  other,  one  of  which  was  improyed,  and 
the  other  not.  He  did  not  leave  sufficient  personal  estate  to 
pay  his  debts,  and  the  administrator  filed  a  petition  in  the  circuit 
court  for  the  sale  of  real  estate  for  the  payment  of  debts,  intend- 
ing to  describe  therein  the  unimproved  tract;  but  from  igno- 
rance of  the  true  numbers  or  description  of  the  two  tracts,  he 
described  the  improved  tract  instead  of  the  one  which  was 
vacant.  Upon  the  hearing  in  the  circuit  court,  an  order  was 
made  directing  the  tract  described  in  the  petition  to  be  sold. 
This  tract  was  regularly  advertised  and  sold,  the  consideiatioii 
paid,  and  deed  given,  strictly  in  pursuance  of  the  order  of  the 
court.  We  think  it  satisfactorily  shown  that  the  administrator 
supposed  all  the  time  that  he  was  proceeding  against  the  unim« 
proved  tract,  but  the  case  does  not  satisfactorily  show  which 
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tract  the  purchaser  supposed  he  was  boying.  But  all  this,  it 
seems  to  us,  is  entirely  immaterial.  Here  is  no  mistake  in  any 
deed,  or  contract,  or  writing  between  any  contracting  parties, 
which  a  court  of  equity  can  reform  or  correct.  The  court  de- 
creed this  tract  of  land  to  be  sold.  Even  in  this  there  was  no 
mistake  or  error,  for  it  was  the  same  tract  of  land  which  it  was 
asked  to  condemn,  and  the  only  one  over  which  it  had  any  juris- 
diction. The  same  lot  was  advertised  and  sold,  and  conveyed 
by  deed.  In  all  this  there  was  no  mistake  to  be  rectified.  This 
court  could  not  substitute  the  tract  which  the  administrator 
supposed  he  was  selling  for  the  one  which  the  court  ordered  to 
be  sold.  That,  instead  of  reforming  the  deed,  would  be  to 
utterly  destroy  it  There  would  be  no  order  of  sale  to  support 
the  deed  thus  reformed.  The  fact  is,  that  there  is  no  mistake  in 
any  part  of  the  whole  proceeding,  except  in  the  petition  for  the 
sale.    That  is  such  as  no  court  of  equity  can  ever  correct. 

The  decree  of  the  circuit  court  must  be  reversed,  and  the  bill 
issed. 

Decree  reversed. 


Pemn  and  Wife  v.  Bjobsi, 

[19  Xlldtoo,  99S.] 

Ouabdian's  Dsid  to  Land  Sold  bt  Him  n  Von>,  and  Oomvits  No 
TnLK  nnleBS  the  guardian  makes  a  report  of  hia  proceedings,  and  a  oon- 
firmatory  order  is  entered  by  the  oonrt  anthorizing  the  sale. 

Ebiofpbls  ABE  Odious,  AS  Thbt  Pkbvbmt  Pabtt  tbom  Statuto  Troth; 
yet  they  are  favored  when  they  promote  equity. 

Equitable  Estoppel  Prevents  Pabtt  tbom  Using  Title  which  in  good 
conscience  ought  to  innre  to  the  use  of  another. 

Equitable  Estoppel!)  are  not  Applied  to  Sales  upon  Ant  Supposed 
Distinction  between  Void  and  Voidable  Sales.  If  the  sale  be  one 
or  the  other,  receiying  the  money,  or  its  proceeds  in  other  valnable 
property,  with  a  knowledge  of  the  facts,  touches  the  conscience  of  the 
party,  and  therefore  establishes  the  right  of  the  party  claiming  under 
such  sale,  in  one  case  as  well  as  in  the  other. 

Bquttable  Estoppels  to  Pbevent  Fraud  Apply  to  Invants  as  Well  as 
Adults;  to  insolvent  sureties  and  guardians  as  well  as  persons  acting 
for  themselves;  and  they  have  place  as  well  when  the  proceeds  arise 
from  a  sale  by  authority  of  law  as  when  they  spring  from  the  act  of  the 
party. 

Ward  Who  has  Rboeived  and  Enjoyed  Benetit  ov  Proceeds  ov  his 
Ouabdian's  Sale  is  Estopped  from  setting  up  title  to  laud  sold  at 
such  sale  and  in  the  possession  of  an  innocent  purchaser  without  notice. 

Equity  would  Seem  to  DIOTATl^  iv  Ward  is  to  Beooveb  heb  Land 
Which  ^as  Sold  at  Ouabdian's  Sale,  and  long  afterwards  passed  to 
an  innooent  purchaser  without  notice  of  her  claim,  that  she  should  be 
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to  rafnnd  the  purchase  money  and  interest^  and  pay  for  the  ia 
proTementa  made  npon  it  in  good  fauth.    The  dnty  of  oompenaation  m 
neh  caaea,  at  leaat  to  the  extent  of  the  pennanent  increaee  of  value  fay 
improvementa,  ia  alone  founded  npon  the  oonatmctiye  fraud,  or  gnm 
negligence,  or  deluaiye  oonfidenoe  held  out  hy  the  owner. 

BiUi  for  an  in  junction,  filed  by  defendant  in  error  to  xeBtndn 
plaintifb  in  error  from  further  proceedings  in  an  action  of  ejeet- 
ment  brought  by  them  to  oust  defendant.  The  facts  of  the  case 
are  sufficiently  given  in  the  opinion.  There  were  other  parties 
defendant  besides  Penn  and  wife,  and  a  decree  was  rendered  in 
the  court  below  enjoining  all  the  parties  to  the  bill  from  prose- 
cuting the  suit  to  recover  the  possession  of  the  lot  in  contro- 
versy, and  quieting  the  title  of  Heisey  thereto.  Defendants 
sued  out  a  writ  of  error  to  reverse  the  decree. 

(7.  H.  Constable^  for  the  plaintifb  in  error. 
O.  B.  MokUfif  for  the  defendant  in  error. 

By  Court,  Bbbbsb,  J.  The  facts  in  this  tsase  show  Aat  a  cer- 
tain lot  in  the  town  of  Paris,  in  Edgar  county,  belonging  to 
Oliver  Minor,  deceased,  and  now  in  controversy,  was  regularly 
sold  under  the  authority  of  the  laws  of  this  state  by  Gideon 
Minor,  guardian  of  the  infant  children  of  said  Oliver,  of  whom 
Eliza  Penn,  plaintiff  in  error,  is  one,  but  that  no  report  of  the 
sale  was  made  to  the  court,  and  no  order  entered  confirming  it 

We  have  decided  in  several  cases  that  such  sales  are  void, 
and  that  no  title  passed  to  the  purchasers:  Taung  v.  Keogh^  11 
HI.  642;  Ayers  v.  Baumgafien^  16  Id.  444. 

The  lot,  since  the  sale,  has  passed  through  several  parties, 
and  is  now  in  the  actual  possession  of  the  defendant  in  error, 
he  being  u  bona  fide  purchaser  for  a  valuable  consideration  with- 
out notice  of  any  defect  in  the  title. 

On  ejectment  brought  by  plaintifb  in  error  to  oast  him  under 
their  legal  title,  he  filed  a  bill  for  an  injunction  and  for  general 
relief,  setting  forth,  among  other  things,  the  order  of  sale  of 
the  lot  by  the  court,  and  sale  thereon  by  the  guardian,  the  ap- 
plication of  the  proceeds,  and  the  settlement  of  his  accounts  as 
guardian  with  the  probate  coxurt  of  Edgar  county,  in  which  he 
had  charged  himself  with  the  proceeds  of  this  sale,  and  claimed 
and  was  allowed  a  credit  for  their  disbursement,  which  con* 
sisted  in  paying  over,  in  pursuance  of  the  order  of  the  courts 
one  third  thereof  to  the  widow,  and  the  remainder  in  the  main* 
tenance  and  education  of  his  wards,  the  plaintiff  in  error,  Eliza, 
Included,  and  investing  another  portion,  to  wit,  two  hundred 
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dollars  thereof,  in  other  lands,  for  their  use,  described  as  the 
east  half  of  the  north-east  quarter  of  section  36,  and  east  half  of 
the  north-west  quarter  of  section  24,  township  14  north,  range 
12  west,  of  the  second  principal  meridian,  each  tract  containing 
eighty  acres,  the  deeds  for  which  were  exhibited,  and  which  the 
proof  shows  are  veiy  Taluable.  The  plaintiffs  in  error,  in  their 
answer  to  this  bill,  deny  that  these  lands  were  purchased  with 
the  proceeds  of  the  sale  of  this  lot,  and  the  deed  from  Gideon 
Minor,  the  guardian,  does  not  recite  that  they  were,  nor  do 
they  contain  any  declaration  of  purposes  or  uses,  but  is  a  deed 
simply  from  Gideon  Minor  and  wife,  for  the  consideration  of 
two  hundred  dollars,  to  the  children  of  Oliver  Minor,  deceased, 
for  whom  he  was  guardian,  the  plaintiff  in  error,  Eliza,  included, 
with  a  covenant  in  the  deed  of  special  warranty  only.  The  tes* 
timony,  however,  of  Mr.  Mayo  fully  establishes  the  fact,  we 
think,  taken  in  connection  witii  the  settlement  of  his  account  as 
guardian  with  the  court  of  probate,  to  which  reference  has  been 
made,  that  the  lands  thus  conveyed  were  purchased  with  a  part 
of  these  proceeds.  The  proof  further  shows  that  plaintiffs  in 
error  made  a  dose  examination  and  scrutiny  into  this  amount, 
and  the  settlement  thereof,  and  made  no  complaint  of  its  lair* 
ness,  or  took  any  exceptions  to  it  whatever. 

The  proof  also  establishes  the  fact  that  plaintiffs  in  error  have 
received  the  full  benefit  of  the  tract  of  land  so  purchased  for 
them  by  their  guardian,  and  have  actually  sold  it  for  a  large 
mim  of  money,  and  the  question  arises.  Does  not  this,  in  equity, 
amount  to  an  estoppel  ?  Are  not  plaintiffs  in  error  estopped 
from  setting  up  title  to  this  lot  when  they  have  received  and 
enjoyed  the  benefits  of  the  proceeds  of  its  sale,  and  it  is  now  in 
the  possession  of  an  innocent  purchaser  without  notice? 

It  is  a  principle  that  though  in  general  estoppels  are  odious, 
as  preventing  a  party  from  stating  the  truth,  yet  they  are  favored 
when  they  promote  equity:  Com.  Dig.,  tit.  Estoppd. 

The  application  of  this  principle  does  not  depend,  as  we  un- 
derstand it,  upon  any  supposed  distinction  between  a  void  and 
a  voidable  sale.  If  the  sale  be  the  one  or  the  other,  receiving 
the  money,  or  its  proceeds  in  other  valuable  property,  with  a 
knowledge  of  the  facts,  touches  the  conscience  of  the  party,  and 
therefore  establishes  the  right  of  the  party  claiming  under  such 
sale,  in  one  case  as  well  as  in  the  other. 

The  proof  in  this  case  shows  that  the  plaintifb  knew  all  the 
facts  respecting  the  sale  of  the  lot  by  their  guardian,  and  the 
purchase  and  conveyance  of  other  lands  out  of  the  proceeds. 
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An  equitable  estoppel  prevents  a  party  from  using  a  title 
which,  in  good  conscience,  ought  to  inure  to  the  use  of  another; 
and  if  such  a  case  was  ever  presented,  we  think  this  one. 

Such  estoppels  are  and  should  be  favored  in  law,  honor,  and 
conscience,  for  the  truest  and  best  of  reasons,  that  a  man,  hav- 
ing received  a  benefit  in  one  character,  the  value  of  the  thing  or 
of  the  property,  shall  not  afterwards  receive  the  thing  or  prop- 
erty itself  in  the  same  or  another  character.  This  principle,  so 
equitable  and  legal,  runs  throughout  all  the  transactions  and 
contracts  of  civilized  life.  Here  the  plaintiffs  in  error  received 
the  proceeds  of  the  sale  of  this  lot,  a  part  in  the  nurture  and 
education  of  the  wife,  and  a  part  in  eighty  acres  of  land,  which 
ihey  have  sold. 

Numerous  cases  illustrative  of  this  principle  are  to  be  found 
in  the  books.  We  cite  a  few  only,  being  most  convenient  for 
reference. 

In  Share  v.  Andergon,  7  Serg.  &  B.  48  [10  Am.  Dec.  421],  it 
was  held  that  an  acknowledgment  of  a  deed  by  a  feme  covert 
taken  in  Lancaster  county  before  a  justice  of  the  peace  of  York 
county,  for  land  in  York  county,  is  void  in  Pennsylvania,  but  if 
Baoh/eme  covert  afterwards  joins,  as  executor,  in  a  suit  to  recover 
the  purchase  money  for  the  land  conveyed  by  such  deed,  the  in- 
validity of  the  deed  is  no  objection  to  the  plaintiff's  recovery; 
for  having  afSrmed  the  deed  by  the  suit  for  the  purchase  money, 
she  had  made  her  election,  and  will  be  forever  barred  -  by  the 
recovery  from  claiming  her  dower. 

So  taking  a  balance  from  the  sheriff,  being  the  proceeds  of  a 
sale  of  land,  of  one  in  his  own  right  at  the  time  of  the  receipt, 
estops  the  person  taking  it  from  denying  that  he  was  a  party  to 
the  action  which  resulted  in  the  sale:  WUkina  v.  Anderson^  11 
Pa.  St.  899. 

A  conveyance  fraudulent  as  to  creditors  is  rendered  valid  by 
the  receipt  of  a  dividend  under  a  subsequent  assignment  of  the 
consideration  of  the  conveyance  with  notice  to  the  creditors — 
they  are  estopped  by  the  act  of  the  receipt  of  the  dividend  from 
alleging  the  conveyance  was  fraudulent:  Furnesa  v.  Ewing,  2 
Pa.  St.  479. 

If  a  legatee,  being  the  executrix,  prove  the  will  and  accept  a 
bequest  under  it,  she  will  thereby  be  equitably  estopped  from 
asserting  a  claim  in  hostility  to  other  provisions  of  the  will: 
Benedict  v.  M<migomery,  7  Watts  &  S.  238  [42  Am.  Dec.  230]. 

And  one  who  accepts  a  part  of  the  purchase  money  arising  out 
of  a  sheriff's  sale  is  estopped  from  denying  the  validitv  of  the 
sale:  SlroblcY.  Smith.  8  Watts,  280. 
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Where  there  has  been  a  sheriff's  sale  on  an  award  without  a 
judgment,  proof  of  an  agreement  bj  the  heirs  of  the  defend- 
ant that  the  surplus  purchase  money,  after  payment  of  the 
award,  should  be  applied  to  the  support  of  the  widow  of  the 
Ancestor,  and  the  plaintiff,  who  was  one  of  the  heirs,  and  which 
agreement  was  executed,  and  plaintiff  stood  by  when  Taluable 
improTcments  were  made  by  the  purchasers,  and  gave  no  notice 
of  his  claim,  is  admissible  to  work  an  equitable  estoppel  in  faror 
of  the  purchaser:  Hamilton  v.  J7amtZton,  4  Pa.  St.  193. 

The  case  of  Bright  y.  Boyd^  1  Stoiy,  498,  is  not  unlike 
this  case.  The  court  says:  **  The  proceeds  of  the  sale  lumng 
gone  to  discharge  the  debt  of  the  testator,  and  so  far  the  lands 
in  the  hands  of  the  defendant  Boyd,  have  been  relieyed  from  a 
oharge  to  which  they  were  liable  by  law,  so  that  he  is  now  en- 
joying the  lands  free  from  a  charge  which  in  conscience  and 
equity  he,  and  he  only,  and  not  the  purchaser,  ought  to  bear/' 

So  it  may  be  said,  in  this  case,  the  plaintiff  has  been  nurtured 
and  educated,  and  other  Taluable  lands  purchased  for  her  out 
of  the  proceeds  of  the  sale  of  this  lot,  of  all  which  she  has  the 
sole  and  exclusive  benefit  and  enjoyment.  Is  it  equitable,  is  it 
just,  she  should  have  and  .enjoy  all  this  and  the  lot  also?  We 
think  it  would  be  great  injustice  so  to  decree. 

Equity  would  seem  to  dictate,  if  she  is  to  recover  the  lot,  she 
should  be  required  to  refund  the  purchase  money  and  interest, 
and  pay  for  tiie  improvements  made  upon  it  in  good  faith  and 
without  notice  of  this  claim. 

The  duty  of  compensation  in  such  cases,  at  least  to  the  extent 
of  the  permanent  increase  of  value  by  improvements,  is  alone 
founded  upon  the  constructive  fraud,  or  gross  negligence,  or 
delusive  confidence  held  out  by  the  owner. 

Whether  this  doctrine  is  applicable  to  minors  who  stand  by 
while  transfers  and  improvements  of  their  property  are  going 
on,  and  make  no  objection,  having,  a  reasonable  discretion  from 
their  age  to  understand,  the  court,  in  Bright  v.  Boyd^  tupra,  say 
is  not  so  clear. 

We  take  it  that  a  minor  may  and  ought  to  be  bound  by  his 
silence,  if  of  age  sufficient  to  know  his  position  in  regard  to  his 
property.  He  has  no  more  right  to  commit  a  fraud  than  an 
adult.  This  principle  of  equitable  estoppels  of  this  character 
applies  to  infants  as  well  as  adults;  to  insolvent  sureties  and 
guardians,  as  well  as  persons  acting  for  themselves;  and  they 
have  place  as  well  when  the  proceeds  arise  from  a  sale  by  author- 
ity of  law  as  when  they  spring   from  the  act  of  the  party: 


602  Penn  v.  Heiset. 

Comnumwedlih  t.  SJwman'a  Adm*rs^  18  Pa*  St.  346  In  this  eas» 
the  anoestor*  OliTer  Minor,  died  in  1833,  seiaed  of  this  loL 
The  decree  for  the  sale  of  the  lot  passed  in  1835.  Seven  jeais 
after,  in  1842,  when  the  plaintiff  in  error,  Elim,  was  nearly  or 
qnite  marriageable,  the  lot  was  sold  nnder  an  execution  against 
the  purchaser  of  it  at  the  guardian's  sale.  Eliza  nianied  in 
1846.  He  held  and  occupied  it  ten  years,  and  sold  it  to  G^ar^ 
Strain  in  1862.  He  occupied  and  sold  it  to  defendant  in  error 
for  the  consideration  of  one  thousand  four  hundred  dollars,  in 
March,  1853. 

The  ejectment  suit  is  commenced  in  1854,  and  this  bill  of  com- 
plaint filed  the  same  year.  It  appears,  then,  from  the  time  of 
the  sale  of  the  lot  under  execution  to  the  sale  to  Strain,  the  plain* 
tiff  in  error,  was  of  an  age  and  in  a  condition  to  know  all  about 
this  property,  and  by  her  silence  must  be  considered  as  haTiog 
inspired  a  confidence  that  she  was  content  with  the  nurture  and 
education  and  land  she  had  received  out  of  the  proceeds  of  the 
sale  of  the  lot.  Up  to  the  purchase  by  the  complainant  she  had 
been  seven  years  married,  and  she  and  her  husband  both  knew 
the  condition  of  the  property,  the  various  transfers  of  it,  and  of 
the  improvements  made  upon  it,  without  asserting  or  suggestix^ 
anydaim. 

A  strong  case  is  found  in  Smith  v.  Warden^  19  Pa.  St  424, 
where  a  woman  of  full  age,  not  bound  by  a  judgment  on  which 
land  was  sold,  released  her  interest  to  the  purchasers,  and  after- 
wards sued  in  ejectment.  The  court  say  the  receipt  of  her  share 
of  the  money  was  an  affirmation  that  her  titie  had  passed  to  the 
purchasers  by  virtue  of  the  sheriff's  sale,  and  she  cannot  now 
make  a  contrary  allegation  to  the  injuryof  those  who  paid  their 
money  on  the  faith  of  the  conveyance.  Where  a  sale  is  made  of 
land,  no  one  person  can  be  permitted  to  receive  both  the  money 
and  the  land. 

There  is  great  similarity  between  this  case  and  the  one  at  bar. 
The  plaintiff  in  error  was  not  bound  by  the  sale  of  the  lot  by  the 
guardian,  yet  she  was  nurtured  and  educated  from  the  prooeeda 
of  the  sale  and  other  valuable  lands  granted  to  her,  purchased 
by  them.  Her  act  of  selling  those  lands,  as  it  is  in  proof  she 
has  done,  is  an  affirmation  that  her  title  to  the  lot  had  passed 
to  the  purchaser  at  that  sale,  and  she  ought  not  now  be  allowed 
to  make  a  contrary  allegation  to  the  injury  of  a  bona  fide  pur- 
chaser for  a  full  price  under  a  titie,  which  had  been  acquiesced  in 
by  all  parties  for  near  tweniy  years.  The  plaintiffs  in  error,  with 
a  full  knowledge  of  all  the  f^ts,  have  enjoyed  the  proceeds  o# 
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the  sale  of  the  lot  in  lands  more  valuable  now  than  the  lol 
itself;  and  it  oaght  not,  in  honor^  justioe,  and  oonsdenoe,  now 
to  be  in  their  power  to  affirm  anything  against  these  facts;  thqr 
should  be  estopped  from  asserting  any  claim  to  the  lot  in  dispnte. 
The  decree  of  the  circuit  court  is  in  all  things  affirmed. 

OkToa,  C.  J.,  dissented. 


Ebtopfsls  wirb  hot  Fatobid  at  Gommoh  Law,  beoaoM  it  wm  nid  tliaS 
they  tended  to  ezolade  the  tnith:  See  the  adminble  diaonerioii  of  tlie  doo- 
trinee  of  estoppelB  InjKiii  in  TUhb  ▼.  Mane^  63  Am.  Deo.  687;  MePhenom  t. 
CSaUif,  14  Id.  647;  eee  elao  Jf tteAe// ▼.  KkOur,  47  Id.  40a 

EBTomis  ABB  BOW  Bov  Dbsmbd  Odiovii»  bat  on  the  oontrary,  mre  fomid 
oondneiTe  to  hooeetj  and  fair  dealing:  See  dttooMion  of  equitable  estoppels 
in  Tihu  ▼.  Jf ofwe,  63  Am.  Deo.  667. 

DOCTBZBBS  or  EqUITABLB  EsVOrFBL,  OB  A8  It  was  TbBMBD  m  KABftlBB 

Casbs,  EsTomos  m  Pais,  will  be  foond  in  Welltmd  Canai  Co,  ▼.  Haihawaf^ 
24  Am.  Deo.  61,  and  extended  note  to  lame  68;  Brown  ▼.  Whidet^  44  Id. 
650;  CommontasaUt  t.  Jfote,  61  Id.  499,  and  cases  eited  in  note  to  aame  606^ 
Taylor  y.  Zepp,  65  Id.  118;  Bmrkam  v.  TurbemBe,  67  Id.  782;  JoweU  ▼.  MO^ 
UTf  61  Id.  751,  and  eases  dted  in  note  thereto  756.  As  to  estoppeb  oooa- 
sioned  by  silenoe,  see  Tomm  ▼.  Noedham^  24  Id.  246,  and  cases  dted  in  nolo 
255;  Qodffrof$  t.  OqUmM^  56  Id.  860,  and  nnmeroos  dtations  In  note  to  ssms 
962;  SrVtaf  T.  Jf4M«e,  68  Id.  666. 

BsxorFBLS  IB  Pau  abb  Ibtsbposid  to  Pbbvbht  In juskec^  and  to  goaid 
against  frand.  They  stand  upon  the  broad  groimds  of  pnblio  pdli<^  and  good 
fisith:  AUaumdier  t.  FTofter,  50  Am.  Deo.  688. 

OuabdiabVi  Dbbd  n  Void,  whbb:  See  WVHitrnt  t.  ifiorton,  61  Am.  Dso^ 


Bquitablb  Bulb  ov  OoHrBBSAnoB  whbbb  Owbbb  of  Labi>  SfABSs  sr 
and  psrmits  another  to  expend  his  bmmmj  in  improving  itt  See  OfttIL  ▼•  JmiA^ 
^  Am.  Deo.  868»  and  note  856. 

Thb  pbiboipal  casb  was  citbd  in  PoiifM  v.  Pkttt^  72  HL  602,  to  the 
point  that  wliers  a  ward  elsets  to  take  the  prooeeds  of  a  Jndgment  from  Us 
gnardian  who  had  taken  aeonTeyanoe  of  land  to  himsell  in  satisfaction  of  sodi 
Jadgment  in  his  IsTor  as  gnardian,  and  aoqaiesoed  in  the  settlement  for  seven- 
teen years,  he  is  estopped  from  asssrting  a  elaim  to  the  Isnd,  beoaose  he  had 
a  full  knowledge  of  Us  rights,  and  beoaose  of  Us  gross  laohes  In  -^^^^g  aaJ 
attempting  to  oiforoe  Us  claim.  The  principal  case  is  dirtingoished  in  Jisoid 
«mT.  roMif.88Id.  167)i8dbiisUv.  CS^^CMco^ld.  808. 
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BOBEBTB  V.   MoGaBTT. 

[9  IXDUMA,  16.] 

Rmmist  AoqunxBD  ynm  PAXTNXBaHip  Funds  for  the  vm  uid  coaradmob 
of  the  firm  it  partnemhip  property,  and  ohargaable  in  equity  with  tbe 
debti  of  the  firm,  including  any  balance  due  from  one  partner  to  the  other 
on  winding  up  the  concern. 

Mill  and  Lot  arb  Pabthkbship  Propkbtt,  though  PuBOHAaiD  with 
Individual  Funds  of  two  peraona,  each  paying  half  and  taking  a  ooo- 
▼eyance  to  himself  of  his  undivided  share,  if  it  is  bought  with  a  view  to 
ft  partnership  between  them,  which  is  subsequently  formed,  and  is  brought 
Into  and  used  by  the  firm  and  repaired  and  improved  at  the  joint  expense 
of  the  partners. 

Pabtnxbship  Bkaltt  is  Trkatsd  as  Pebsonaltt  in  equity,  if  the  part- 
ners have,  by  agreement  or  otherwise,  impressed  upon  it  that  character. 

PABirNSB  HAS  LiBN  ON  Pabtnebship  Rbaltt  TOR  Balancb  found  due  him 
from  his  copartner  upon  a  settlement  at  a  dissolution  of  the  finn,  and 
such  lien  takes  precedence  of  an  assignment  for  creditors  made  by  his 
copartner. 

Appbal  from  a  judgment  in  a  partition  suit.  The  facta  ars 
atated  in  the  opinion. 

J,  Eyman^  for  the  appellant. 

J.  D,  Rowland  and  O,  HoUandt  for  the  appellees 

By  Oourt,  Dayison,  J.  This  waa  a  complaint  bj  McCarty, 
l^er,  and  Holland,  against  Roberts,  for  the  partition  of  cer- 
tain real  estate.  There  was  an  answer  by  the  defendant,  to 
which  the  plaintiffs  replied. 

The  &ot8  disclosed  by  the  pleadings  and  evidence  are  substan- 
tially the  following:  Stephen  and  Charles  Coffin  were  the  own- 
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ers  in  fee  of  ihe  real  estate  of  which  partition  is  sought,  the 
same  being  a  lot  of  ground  in  the  town  of  Brookrille.  They 
were  partners  in  business,  and  used  for  purposes  connected  with 
their  partnership  operations  a  frame  warehouse,  which  they  had 
constructed  on  the  lot.  In  July,  1846,  Charles  Coffin  conveyed 
the  undivided  half  of  the  real  estate  to  Roberts,  the  defendant. 
After  this  Roberts  and  Stephen  Coffin  became  partners,  and  as 
such  put  the  proper  machinery  into  said  warehouse,  with  a  view 
of  converting  it  into  a  mill  for  the  manufacture  of  flour.  In 
September,  1846,  Stephen  Coffin,  with  the  assent  of  his  then 
copartner,  Roberts,  sold  and  conveyed  his  undivided  half  to  one 
Richard  Tyner,  who  made  the  purchase  with  his  own  individual 
funds,  intending  at  the  time  he  purchased  to  run  the  mill  in 
partnership  with  Roberts.  When  the  mill  was  completed,  Tjner 
had  paid  one  half  the  expense  of  its  completion,  and  Roberts 
the  other  half.  As  partners,  they,  Tjner  &  Roberts,  ran  the 
mill  and  carried  on  the  business  of  manufacturing  flour  up  until 
the  tenth  of  November,  1854,  when  they  dissolved  the  partner- 
ship. During  its  existence  some  improvements  were  made  on 
the  real  estate  and  mill;  but  the  value  of  them  is  not  shown. 
These  improvements  were  paid  for  out  of  the  partnership  funds. 
Policies  of  insurance  were  taken  out  for  the  protection  of  the 
mill  property.  Four  of  them  were  in  the  names  of  Richard 
Tjner  and  John  Roberts,  and  one  in  their  partnership  name  of 
Tyner  &  Roberts.  The  premium  on  all  the  policies  was  paid  by 
Tyner  and  charged  to  the  firm.  After  the  dissolution  took  place 
a  settlement  was  had,  whereby  it  appeared  that  Tyner  owed 
Roberts  three  thousand  dollars — a  balance  due  him  on  account 
of  their  partnership  transactions.  Roberts,  on  being  informed 
that  Tyner  had  become  insolvent,  and  was  about  to  make  an 
assignment,  requested  him  to  secure  the  balance  due;  but  he 
declined  doing  it;  and  on  the  tenth  of  November,  1854,  Tjner 
assigned  all  his  property  to  the  plaintiffs  in  trust  for  the  use  of 
his  creditors.  The  defendant,  in  his  answer,  insisted  that  the 
real  estate  in  question  was  part  of  the  capital  stock  of  Tjner  & 
Roberts,  and  that  for  the  three  thousand  dollars  he  was  entitled 
to  a  lien  on  the  undivided  half  sued  for  in  this  action.  But  the 
circuit  coxurt  decided  otherwise,  and  rendered  a  judgment  in  the 
plaintiff's  favor  for  partition,  etc. 

The  only  question  before  us  is.  Was  the  mill  property  partner- 
ship stock?  If  it  was,  Roberts,  for  the  balance  due  on  settle- 
ment with  his  copartner,  has  a  right  to  the  lien  set  up  in 
his  answer.    It  is  conceded  that  real  estate  acquired  with  part* 
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nership  fandsy  for  the  use  and  oonyenience  of  the  firm,  may,  in 
eqnitjy  be  chargeable  with  the  debts  of  the  oopartnerBhip,  and 
with  any  baLince  which  may  be  due  from  one  copartner  to 
another,  npon  the  winding  up  of  the  affairs  of  the  firm; 
but  it  is  insisted  that,  in  the  present  case,  no  such  conclusion 
results;  that  each  partner  haTing  paid  for  one  half  of  the  mill 
property,  it  remained  in  severalty,  constituted  no  part  of  their 
capital  stock,  and  is  not  subject  to  the  alleged  lien.  It  is  true, 
the  property  in  this  instance  was  not  acquired  with  partnership 
funds;  still,  it  was  purchased  with  a  view  to  the  formation  of 
the  copartnership,  and  was  brought  into  the  firm  and  used  for 
its  purposes.  It  is  fairly  deducible,  from  the  nature  of  the  part- 
nership, as  well  as  the  conduct  of  the  partners,  that  they  in- 
tended that  the  mill  property  should  belong  to  the  firm.  With- 
out it,  the  joint  business  in  which  they  were  engaged  could  not 
have  progressed,  and  the  partnership  assets  were  used  in  defray- 
ing the  expenses  of  its  repair,  improTcment,  and  protection. 
There  is,  indeed,  no  valid  reason  why  it  should  not  be  charge- 
able in  the  same  manner  as  if  it  had  been  paid  for  out  of  moneys 
belonging  to  the  partnership.  Mr.  Story  says  that  real  estate 
belonging  to  the  partnership  vnll  be  treated  as  personalty  to  all 
intents  and  purposes,  if  the  partners  themselves  have,  by  their 
agreement  or  otherwise,  impressed  upon  it  the  character  of  per- 
sonalty: Story  on  Part.,  sec.  93.  Here,  the  property  was  ac- 
quired by  the  partners  for  their  joint  use.  For  the  purpose 
intended,  it  was  taken  into  the  firm  and  used  in  its  operations, 
and  in  respect  to  it  they  occupied  the  same  relation  as  if  it  had 
been  purchased  with  their  joint  moneys. 

We  are  therefore  of  opinion  that  they  did  impress  upon  it  the 
character  of  partnership  property.  It  follows  that  Boberts  is 
entitled  to  his  lien.  This  conclusion  is,  in  our  opinion,  sup- 
ported by  authority:  See  Ooodburn  v.  Stevens,  1  Md.  Ch.  420; 
Buchan  v.  Sumner,  2  Barb.  Ch.  165  [47  Am.  Dec.  306];  EaU 
V.  Plummer,  6  Ind.  121;  and  Bwoldey  v.  Bvcldey,  11  Biffb.  44. 
The  judgment  must  be  reversed. 

The  judgment  is  reversed,  vrith  costs. 


Pabtvebship  Beai/tt,  What  CkmsnruTBB,  and  Biobis  or  Pabtn] 
rHX&siN:  See  TUUngKoBt  y.  Champl^  67  Am.  Deo.  510,  and  caaee  odleoted 
ID  the  note  thereto;  see  also  BiLchan  v.  Sumner,  47  Id.  305,  referred  to  in  the 
principal  case,  and  the  note  thereto.  In  PcUtermm  y.  Blake,  12  Ind.  438,  it 
Is  held,  citing  the  principal  case,  that  a  partition  of  partnership  realty  may 
be  decreed  if  there  are  no  debts;  and  in  Huston  y.  Neil,  41  Id.  500^  that 
dower  attaches  to  such  realty  in  favor  of  a  partner's  widow,  after  the  debit 
paid. 
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V.  Sfbaoob. 
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Pabol  Bvidencs  n  Adm isbiblb  to  Coktiladiot  GoHsiDrntATioir  Olavem  a 
DmMD  from  a  father  to  his  son,  by  ahowing  that  the  oonTeyaDoe  mm  in 
reality  an  advancement  Iniitaad  of  being  made  upon  a  money  oooiideni^ 
tion  ae  therein  recited,  aa  between  parties  and  privies  to  the  deed. 

JUDOXEXIT  WILL    HOT    BB    RXTIBSXD  WHXKI    MSBUB    HAYS   BBKN    FaIBLT 

Trded  and  determined,  althoogh  there  has  been  error. 
£bbob  in  ADMimira  Eyidbncs  nr  Samk  Ruult  mnst  have  been  reached 
liad  the  evidence  been  ezdnded,  is  no  groond  of  reversal. 

Afpkal  from  judgment  in  a  partition  suit.  IhB  opinion  states 
the  case. 

J.  Brown  and  8,  Oolgrcve,  for  the  appellant. 

W.  A.  Peelle  and  T.  M,  Browne^  for  the  appellees. 

By  Court,  Goosnro^  J.  This  was  a  case  of  partition  among 
the  heirs  of  William  Bockhilly  deceased.  The  plaintiff,  William 
Bockhill,  jun.y  was  the  petitioner,  and  nine  other  heirs  of  the 
deceased  were  defendants.  The  plaintiff  as  one  of  said  heirs 
claimed  partition  of  lands  of  which  the  deceased  died  seised. 
The  defendants  alleged  in  their  answer  that  another  tract  had 
been  conyeyed  by  the  deceased  in  his  life-time  to  the  plaintiff  as 
an  advancement,  of  the  Talue  of  one  thousand  dollars — being 
more  than  his  proportionate  share.  The  reply  denied  the  ad- 
vancement, and  set  forth  the  deed  from  the  deceased  to  the 
plaintiff,  which  was  a  conyeyance  of  a  tract  of  land  by  the  father 
to  the  son,  with  covenants  of  warranty,  and  against  incum« 
brances,  purporting  to  have  been  made  in  consideration  of  three 
hundred  dollars  paid  by  the  grantee  to  the  grantor.  The  rejily 
relies  specially  upon  the  estoppel  contained  in  this  deed.  To 
this  reply  a  demurrer  was  sustained. 

On  the  trial,  parol  evidence  was  admitted,  against  the  plaintiff's 
objection,  to  show  that  the  land  so  conveyed  was  an  advance- 
ment to  the  plaintiff,  and  that  at  the  time  of  the  conveyance  it 
vms  worth  more  than  three  hundred  dollars.  Upon  this  evidence 
there  was  a  verdict  for  the  defendants,  and  over  a  motion  for  a 
new  trial  judgment  was  given  accordingly. 

.  The  question  arising  upon  the  demurrer  and  upon  the  admis- 
sion of  the  parol  evidence,  which  are  substantially  the  same, 
may  be  stated  thus:  When  one  consideration,  and  no  other,  is 
expressed  in  a  deed,  is  parol  evidence,  between  parties  and 
privies,  admissible,  in  the  absence  of  any  allegation  of  fraud  or 
mistake  to  prove  a  different  consideration  ? 
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The  authoritieB  upon  this  question  are  not  uniform.  Cowehi 
J.,  who  delivered  the  opinion  of  the  court  of  errors  of  New 
York  in  McCrea  v.  Furmort,  16  Wend.  460  [80  Am.  Dec.  103], 
examined  the  question  of  vaiying  the  considerations  stated  in  a 
deed,  by  proof  aliunde,  at  great  length.  He  reviewed  the  de- 
cisions made  in  the  several  states,  and  arrived  at  the  conclusion 
that  this  clause  was  open  to  the  utmost  possible  latitude  of 
proof,  and  that  its  only  office  was  to  give  effect  to  the  instru- 
ment as  a  conveyance. 

It  seems  to  be  fully  agreed  by  all  the  authorities  that  when 
the  conveyance  is  attacked  by  a  stranger  who  seeks  to  avoid  it 
on  the  ground  of  fraud,  the  consideration  expressed  to  have 
been  paid  is  but  prima  facie  evidence,  and  in  some  cases  it  is 
held  to  be  no  evidence  of  the  fact  recite. 

Between  parties  and  privies,  the  weight  of  authority  is  that 
this  clause  in  a  conveyance  is  not  open  to  parol  proof  for  the 
purpose  of  establishing  a  trust  in  favor  of  the  grantor:  Mavan 
V.  Eay8y  1  Johns.  Ch.  339;  Squire  v.  Harden,  1  Paige,  494  [19 
Am.  Dec.  446];  FhiJbrook  v.  Delano,  29  Me.  410.  The  English 
authorities,  in  general,  go  further,  and  hold  that  the  nature  of 
the  consideration  stated  in  a  conveyance  is  as  conclusive  as  any 
other  part  of  the  deed;  and  the  rule  that  a  contract  in  writing 
cannot  be  changed  by  parol  is  held  to  apply.  The  same  doc- 
trine was  formerly  held  in  New  York:  Schermerhom  v.  Vander- 
heyden,  1  Johns.  139  [3  Am.  Dec.  104];  Maigley  v.  Hawer,  7  Id* 
341;  and  in  Shephard  v.  lAUle,  14  Id.  210,  Spencer,  J.,  while 
holding  that  the  acknowledgment  of  payment  of  the  considera- 
tion contained  in  a  deed  was;  like  other  receipts,  not  conclusive, 
distinguishes  between  that  and  the  proving  of  a  different  con- 
sideration. The  case  of  Bawen  v.  BeU,  20  Id.  338  [7  Am.  Dec. 
286],  followed;  and  afterwards  MoCrea  v.  Purmcrl,  supra.  In 
the  cases  referred  to,  attempts  were  made  to  prove  an  additional 
or  different  consideration,  of  the  same  nature  vdth  that  ex- 
pressed; that  is,  if  a  consideration  expressed  was  valuable,  and 
acknowledged  to  have  been  received  in  money,  proof  of  a  further 
valuable  consideration,  or  that  it  was  payable  in  property,  was 
offered.  In  the  earlier  cases  the  proof  was  excluded;  in  the 
later  it  was  admitted.  Such  proof  was  held  admissible  by  this 
court  in  Dickson  v.  Kelsey,  3  Blackf.  189,  and  in  Allen  v.  Lee,  1 
Ind.  58  [48  Am.  Dec.  352].  But  all  these  cases,  and  numerous 
others  to  which  reference  might  be  made,  fall  short  of  the  ques- 
tion here  presented.  Can  a  valuable  consideration  be  changed 
into  a  good  consideration  by  parol  ?    Does  such  proof,  if  ad* 
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mitted,  alter  the  legal  effect  of  the  instramentt  If  it  does,  is  it 
neyertheless  admissible  t 

Sach  proof,  it  would  seem,  does  change  the  legal  effect  of  the 
instrument;  a  deed  made  upon  a  good  consideration  onlj  is  a 
Toluntarj  conyeyance;  while  that  which  is  made  upon  a  consid^ 
eration  deemed  valuable  in  law  is  of  a  different  character.  If  it 
be  of  the  latter  kind,  the  yendor  can  maintain  an  action  against 
the  yendee  to  recover  the  purchase  money;  but  in  such  an  action 
by  a  father  against  his  son,  if  the  latter  may  be  allowed  to  con- 
vert a  money  consideration  into  natural  love  and  affection  by 
parol  proof,  a  reooveiy  would  be  defeated,  and  the  l^gal  effect 
of  the  conveyance  would  be  changed. 

There  are  authorities  which  will  permit  this  to  be  done:  WaUi$ 
v.  WdOis,  4  Mass.  136  [3  Am.  Dec.  210],  was  an  action  by  a  son 
against  his  father  for  money  had  and  received.  The  father,  in 
consideration  of  four  hundred  dollars,  conveyed  certain  real 
estate  to  his  son,  to  have  and  to  hold  to  him  in  fee  after  the 
grantor's  death.  The  deed  did  not  show  the  relationship  of 
the  parties.  The  son ,  conceiving  that  he  took  no  estate  under  the 
deed,  brought  his  action  to  recover  back  the  consideration.  But 
the  action  failed — ^the  court  presuming,  from  the  relationship 
proved,  a  consideration  of  consanguinity,  which  was  sufficient  to 
turn  a  deed  of  bai^n  and  sale  into  a  covenant  to  stand  seised 
to  the  use  of  the  grantor  for  life,  with  the  remainder  to  the 
grantee  in  fee.  This  so  far  changed  the  legal  effect  of  the  deed 
as  to  make  that  valid  and  efficient  to  pass  an  estate  which,  with- 
out such  parol  proof,  was  held  to  be  void:  See  Welsh  v.  IbsUer, 
12  Mass.  93.  Oale  v.  Cobum,  18  Pick.  397,  and  Brewer  v.  Hardy, 
22  Id.  376  [33  Am.  Deo.  747],  are  to  the  same  purpose.  Meeker 
V.  Meeker,  16  Conn.  383,  is  an  authority  directly  in  point  for  the 
case  at  bar.  A  father  conveyed  land  to  his  son,  reciting  a  money 
consideration,  and  no  other.  The  other  heirs,  after  the  father's 
death,  set  up  this  conveyance  as  an  advancement  to  the  grantee. 
Parol  testimony  to  prove  it  such  was  objected  to,  but  admitted, 
and  on  appeal  the  ruling  was  sustained. 

These  decisions  open  the  consideration  clause  in  a  deed,  to  the 
widest  possible  latitude  of  proof.  They  go  far  to  impair  the 
force  of  the  ancient  rule,  that  a  written  instrument  cannot  be 
changed  by  parol  evidence;  but  the  American  courts,  having 
generally  gone  with  great  unanimity  to  the  extent  of  admitting 
evidence  of  a  further  consideration  in  kind,  and  that  a  considera- 
tion expressed  to  have  been  paid,  and  the  grantee  therefrom 
fully  released  and  discharged,  was  not  in  fact  paid,  we  do  not 


610  BocKHUJ.  V.  SPBAQoa  (Indiaius 

see  any  good  reason  why  the  proof  should  be  anested  at  this 
poinL  We  hold  that  the  parol  evidence  was  properly  admitted, 
and  that  the  demurrer  to  the  reply  -was  rightly  sostained. 

It  is  objected  that  the  appellees  were  allowed  to  prore  that 
the  value  of  the  land  was  greater  at  the  date  of  the  deed  than 
the  consideration  expressed.  The  deed  was  dated  in  1849,  and 
the  intestate  died  before  the  reyised  statutes  of  1852  were  in 
force.  The  case  is,  therefore,  goTemed  by  the  revised  statutes 
of  1848.  Section  187,  page  439,  provides  that  if  the  value  of 
the  estate  advanced  shall  be  expressed  in  the  conveyance,  or  in 
a  charge  thereof  made  by  the  intestate  or  in  a  receipt  given  by 
the  person  receiving  the  advanconent,  it  shall  be  considered  as 
of  that  value  in  the  division  of  the  estate;  othennse  it  shall  be 
estimated  according  to  its  value  when  given. 

On  the  question  of  estoppel,  we  have  already  decided  that  the 
parol  evidence  was  properly  received.  Admitting  that,  under 
the  above-quoted  section,  tiie  consideration  of  three  hundred 
dollars  mentioned  in  the  deed  is  to  be  considered  the  value  of 
the  estate  advanced  (a  point  which  we  do  not  deem  it  necessary 
to  decide),  it  would  be  no  ground  for  reversing  the  judgment 

The  jury  found  the  value  of  the  advancement  to  the  plaintiff 
to  be  three  hundred  and  thirty-nine  dollars  and  fifty  cents,  and 
that  of  the  residue  of  the  lands  to  be  two  thousand  seven  hun- 
dred and  sixteen  dollars.  The  complaint  states,  and  the  answer 
admits,  that  the  intestate  left  a  widow  who  was  entitled  to 
dower.  If  the  value  of  the  advancement  be  added  to  that  of  the 
other  lands,  the  whole  estate  was  worth  three  thousand  and 
fifiy-five  dollars.  There  were  ten  heirs  including  the  plaintiff*, 
miJdng  each  share  worth  three  hundred  and  five  dollars.  Take 
from  the  whole  estate  the  value  of  the  widow's  dower,  and  three 
hundred  dollars,  the  sum  mentioned  in  the  deed,  is  more  than  the 
plaintiff's  share.  It  would  not,  therefore,  benefit  the  appellant 
to  reverse  the  judgment.  Where  the  merits  of  the  cause  have 
been  fairly  tried  and  determined,  the  judgment  will  not  be  re- 
versed, although  error  may  have  intervened:  2  B.  S.  1852,  p.  163, 
sec.  580. 

The  judgment  is  affirmed  with  costs. 


Pabol  BvmsNcs  xo  CoHraADior  CovsxDiRATioir  Clatob  qv  Dms  oom- 
petenoy  of:  See  l^trnprnm  t.  Thamp§on,  poii,  pw  638,  and  eaaes  ooHeoted  fn 
the  note  thereto.  See  also  Wood  t.  Chapinf  67  Am.  Dec  02.  The  principel 
oeae  it  dted  and  approved  on  thia  point  in  Jonea  t.  Joneib  12  Ind.  890;  Jj»- 
drew$  ▼.  Andrews,  Id.  848;  8u)ope  ▼.  Forwy,  17  Id.  388;  McMahan  ▼.  Su»- 
sfi,  28  Id.  606;  ShkrU  v.  Irmu,  37  Id.  101;  Carver  r.  LouOaki,  38  Id.  534| 
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McDiU  y.  Qunn^  43  Id.  319;  Steams  v,  Dubois,  55  Id.  260;  Jones  t.  Koe,  71 
Id.  372;  WeU%  v.  Rhodius,  87  Id.  6.  And  an  aotion  will  lie  to  reoover  the 
consideration  of  a  deed  reoited  therein  to  have  been  paid,  or  to  recover  » 
«Lifferent  but  not  an  inoonaistent  consideration:  Lamb  v.  Donovan,  19  Id.  42, 
citing  the  principal  case.  In  Rowlings  v.  Fisher,  24  Id.  66,  it  Ib  held  that 
evidence  of  a  substitnted  contract^  going  to  the  consideration  of  a  note  and 
explaining  the  relation  of  joint  makers  thereof,  is  admissiblo,  though  it  may 
change  the  legal  effect  of  the  writing,  citing  the  principal  case. 

That  Died  without  CoireiDKRATiOH  is  GrOOD  between  the  parties  and 
privies  is  a  point  to  which  the  principal  case  is  cited  in  Fouip  v.  Fouty,  34 
Ind.  435.  See^  on  that  point,  Thompson  v.  Tkompsonf  post,  p.  638,  and  the 
note  thereto. 

Ebbob  or  ApMiTTuro  Btidbncs  not  AnwaratQ  Bbbult,  or  prejudicial 
to  partyff  no  ground  of  reversal  or  new  trial:  See  Mons  v.  Oratrford,  44  Am. 
Dec  349;  Miles  y.  iSteeent,  45  Id.  621;  Joksmm  v.  JemshsQS,  60  Id.  323;  Lai- 
iereU  v.  Oook,  63  Id.  428;  SheUUm  v.  Conneetiaii  etc  Ins.  Co,,  65  Id.  566,  and 
dted  in  the  notes  thereto. 


Conwell  v.  PDHPHBEr. 

[9  IimvoiA,  185.] 

CsuET  IV  Abbioiimbmt  ov  Note  is  No  Dbfbnsb  to  an  aotion  by-thf»  assignee 
agunstthe  maker. 

AuLiGATiov  in  Anbwbb  ov  Oivbb  to  Pat  Notb,  Faiuko  to  Atbb  Bbadi- 
Km  to  pay,  and  not  showing  the  money  brought  into  coart»  is  no  defense 
to  an  aotion  on  the  note. 

Want  ob  Failurb  of  ComuDSBATioir  ov  Notb  cannot  be  set  np  as  a  de- 
fense against  the  note,  where  the  maker  reoeived  all  the  oonsideiation  for 
which  he  honestly  contracted. 

DEfBVBB  THAT  KoTB  WA8  GiYXir  voB  Dbpbboiatbd  Bank  Bills^  in  an 
aotion  on  the  note,  where  there  is  no  allegation  that  the  defendant  was 
mmpprised  of  the  value  of  the  bills,  is  bad  on  demurer. 

Iv  Absbncb  of  Aykbment  of  Cobbupt  Ibtbnt  to  Evadb  Ububt  Law,  a 
note  which  on  its  face  indicates  an  honest  purpose  will  be  deemed  to  have 
been  made  in  good  faith. 

Pboof  of  AsnoNMXNT  OF  Kotb  18  UinrBGi88ABT,  in  an  aotion  theieon  by 
the  assignee,  where  the  assignor  is  made  defendant*  and  is  duly  served 
and  defanlted,  and  the  plaintiff  has  possession  of  the  note  and  pats  it  in 
evidence. 

OOBTBACT  SHOULD  BB  CoNSTBUBO  AOOOBDINO  TO  ITS  TbBMB  AB  UhSBBBTOOD 

and  assented  to  by  the  parties. 

HOTB  "PaTABLB  IV  COBBBNT  Fuvm"  BHOULD  BB  COVRBUBD  PATABIA  XV 

CuBBBVT  Pafbb  Fuvdb,  and  not  in  money,  and  a  Jadgment  thereon  for 
its  fMe  in  mon^  is  erroneoos  for  the  excess  over  the  valne  of  current 
paper,  where  such  pnpor  is  shown  to  be  at  a  discoont 

A  a  judgmeiit  on  a  note.    The  facts  appear  fioiD 


ttie  opinion. 
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J.  A.  Fay,  for  the  appellants. 

B,  F,  Claypool,  for  the  appellee. 

By  Oonrt,  Datxboit,  J.  The  appellee,  who  was  the  plaintiff, 
raed  Abraham  B.  and  Lafayette  Oonwell,  partners  under  ths 
name  of  A.  B.  Oonwell  &  Sons,  upon  a  promissory  note,  wfaieb 
reads  thus: 

«*  $1,284.40.  OoHNKBSYiLLB,  October  20, 1854. 

**  One  day  after  date,  we  promise  to  pay  Elisha  Cockefair,  or 
order,  twelve  hundred  and  thirty-four  dollars  and  forty  cents, 
for  Talue  receiyed — ^payable  in  current  funds. 

''  [Signed]  A.  B.  Covwkll  &  Sobs.** 

Cockefair,  the  payee,  having  assigned  the  note  to  the  plain- 
tiff without  indorsement,  was  made  a  defendant,  and  though 
duly  served  with  process,  he  failed  to  appear,  and  was  regularly 
defaulted.    The  Oon wells  answered: 

1.  By  a  general  denial. 

2.  That  if  any  assignment  was  made  by  the  payee  to  the 
plaintiff,  it  was  made  in  consideration  that  the  assignee  would 
pay  the  assignor  twelve  and  one  half  per  centum  per  annum  on 
the  amount  specified  in  the  note,  which  is  a  higher  rate  of  in- 
terest than  is  allowable  by  law;  wherefore  the  assignment  is 
void. 

3.  That  the  defendants,  on  the  first  day  of  January,  1855— 
the  plaintiff  at  that  date  having  the  note  in  his  possession  and 
claiming  it  as  his  own— offered  to  pay  him  the  amount  thereof 
in  funds  current  in  Connersville— the  same  being  ten  per 
centum  under  specie  funds — ^which  funds,  so  offered,  he  refused 
to  receive,  etc. 

4.  That  on  the  twentieth  of  October,  1854,  the  date  of  the 
note,  Cockefair,  the  payee,  had  one  thousand  two  hundred  and 
thirty-four  dollars  and  forty  cents  on  hand,  the  same  being  thn 
issues  of  the  various  free  banks  of  this  state,  and  at  a  discouni 
of  five  per  cent  as  compared  with  par  funds;  and  that  he  re 
quested  the  defendants  to  receive  the  same,  which  they  accord 
ingly  did,  and  gave  him  the  note  sued  on;  wherefore  they  say 
that  as  to  five  per  cent  of  the  sum  specified  in  the  note  there  ir 
no  consideration,  etc. 

5.  That  current  funds  are  five  per  cent  under  specie  fonda. 
and  that  the  sum  of  money  due  on  the  note  is  five  per  cent  leaf* 
than  the  amount  stated  on  its  face,  etc. 

Demurrer  sustained  to  the  second,  third,  and  fourth  para* 
graphs.    To  the  fifth  the  plaintiff  replied  that  current  funds 
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par  fundB.  The  court  tried  the  cause,  and  found  for  the  plain- 
tiff the  full  amount  of  the  note  and  interest;  and  over  a  motion 
for  a  new  trial  he  obtained  a  judgment. 

Were  the  demurrers  erroneouslj  sustained?  This  is  the  first 
question  to  be  considered.  The  second  defense  sets  up  usury 
in  a  transaction  to  which  the  Conwells  are  strangers,  and  is 
therefore  not  an  available  bar  to  the  action:  Jackson  y.  Henry, 
10  Johns,  185  [6  Am.  Dec.  828].  The  contract  of  assignment 
is  in  no  way  connected  with  the  consideration  of  the  note;  and 
though  sucli  contract  may  be  tainted  with  usury,  still  it  only 
affects  the  promise  of  the  assignor.  So  far  as  the  assignment 
operates  as  a  transfer  of  the  note  to  the  assignee,  it  is  neither 
Toid  nor  Toidable:  Knights  y.  Pvinam,  3  Pick.  184;  LiUell  y. 
Hord^  Hard.  81. 

There  is  also  a  material  defect  in  the  third  paragraph.  It 
professes  to  haye  offered  to  pay  " in  current  funds;"  but  fails 
to  allege  a  readiness  to  pay  the  funds  offered,  nor  does  it  appear 
that  they  were  brought  into  court. 

The  fourth  defense  is  for  a  partial  failure  of  consideration; 
but  it  is  not  shown  that  the  defendants,  when  they  gaye  the 
note,  were  unapprised  of  the  yalue  of  the  free  bank  issues.  There 
being  no  fraud  in  the  transaction,  it  is  difficult  to  perceiye  upon 
what  principle  the  pleading  can  be  sustained.  "  When  a  party 
gets  all  the  consideration  he  honestly  contracted  for,  he  cannot 
say  that  he  gets  no  consideration,  or  that  it  has  failed."  It  is, 
howeyer,  insisted  that  the  paragraph  shows  a  loan  of  uncur- 
rent  bank  bills  at  their  par  yalue,  to  be  paid  in  current  funds, 
with  legal  interest  on  the  nominal  amount,  and  that  the  note  is 
therefore  usurious.  But  the  note  on  its  face  indicates  an  hon- 
est purpose,  and  there  being  no  ayerment  of  a  corrupt  intent  to 
eyade  the  statute  in  relation  to  usury,  the  contract  must  be  sus- 
tained. We  must  intend  that  it  was  made  in  good  faith:  Shook 
T.  State,  6  Ind.  118. 

Upon  the  trial,  the  plaintiff  gaye  in  eyidence  the  note  in  suit 
and  rested.  And  thereupon  the  defendants  produced  one  Wil- 
liam Beck,  who  testified ' '  that  specie  funds  were  worth  from  three 
fourths  to  one  per  cent  more  than  current  paper."  This  was  all 
the  eyidence.  And  the  remaining  inquiry  is.  Was  it  sufficient 
to  sustain  the  judgment?  The  eyidence  is  said  to  be  insufficient, 
because  the  assignment  of  the  note  is  not  proyed.  The  code 
says  that  ''when  any  action  is  brought  by  the  assignee  of  a 
claim  arising  out  of  contract,  and  not  assigned  by  indorsement 
in  writing,  the  assignor  shall  be  made  a  defendant,  to  answer  as 
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to  the  assignment  or  his  interest  in  the  subject  of  the  action:" 
2  B.  S.  28.  Here  the  assignor  was  made  a  defendant,  and  mB 
duly  served  with  process,  but  he  failed  to  appear  and  was  r^pa- 
larly  defaulted.  This  default  in  effect  admitted  the  assignment 
Additional  evidence  on  that  point  was  unnecessary.  And  the 
plaintiff  having  the  possession  of  the  note,  his  right  of  action 
was  sufficiently  established. 

Again,  it  is  contended  that  the  note  is  not  payable  in  money, 
and  that  the  finding  of  the  court  is  therefore  not  supported  by 
the  evidence.  As  a  general  rule,  the  construction  of  a  oontrset 
should  accord  with  its  terms  as  understood  and  assented  to  by 
the  parties.  The  note  before  us  was  perfect  as  a  money  demand 
without  the  addition  of  the  phrase  '*  payable  in  current  funds;" 
and  unless  that  phrase  was  intended  to  allow  payment  in  funds 
other  than  money,  it  is  not  easy  to  see  why  it  was  used.  We 
are  of  opinion  that  the  note  involves  a  contract  to'pay  in  current 
paper  funds,  and,  as  shown  by  the  testimony,  such  funds  are  at 
least  three  fourths  of  one  per  cent  under  specie  funds.  It  fol- 
lows that  the  finding  of  the  court  was  excessive,  and  for  the 
amount  of  such  excess  the  judgment  is  erroneous. 

If,  however,  the  plaintiff  will  remit  the  excess,  viz.,  twenty- 
two  dollars  and  thirty-one  cents,  the  judgment  will  be  affirmed. 
Otherwise  it  must  be  reversed.    Costs  against  the  appellee. 


Ububious  TBANsnER  OF  KoTK,  effect  of,  on  its  validity  and  upon  tii» 
maker's  liability:  See  Oailin  v.  Ckmter,  62  Am.  Dec  1 13,  and  note  theretoi  dis- 
onasing  this  rabjeot  at  length.  The  prinoipal  caae  ia  cited  in  Ouickem  v.  CMe^ 
ran,  13  Ind.  66S,  and  approved  upon  the  point  that  an  aisignment  of  a  note 
ia  not  connected  with  its  consideration,  and  that  nsary  in  snch  awBgnment 
does  not  affect  the  transfer  of  snch  a  note  or  defeat  an  action  against  the- 
maker.  Similarly,  usory  in  discounting  a  bill  is  no  oonoem  of  the  aooeptor» 
and  no  defense  to  him:  Hosier  v.  EUamm^  14  Id.  524,  also  citing  the  prinei* 
pal  case. 

Dktsnsx  or  UsuBY  IS  Pebsonal  to  Bobbowxb  and  to  Lis  heirs  or  repro- 
sentatives:  See  Davis  v.  Oarr^  55  AnL  Dec  387,  and  the  extended  note- 
tbereto  disonssing  the  subject;  see  also  Stephens  r,  Muir,  65  Id.  764,  and  note. 
The  principal  case  is  cited  to  this  point,  and  to  the  point  that  nsury  in  a  trsns- 
ac  tion  cannot  be  set  up  by  a  stranger  to  it  as  a  defense,  in  Stdn  v.  IndkauqioUs^ 
etc  Assodatian,  18  Ind.  243;  Butler  v.  J/yer,  17  Id.  79;  Price  v.  PcUock,  47  Id. 
366;  Studabaher  v.  Marquardt^  55  Id.  345.  Hence  purchasers  of  realty  sub- 
ject to  a  mortgage  tainted  with  usury  cannot  set  up  the  usuiy  as  a  defense  to  a 
foieclosnre:  Stephens  v.  Afuir,  65  Am.  Dec  764,  and  note;  Stein  ▼.  IndioM- 
apoUs  ete.  Association  and  Price  v.  PoUoek,  supra, 

AvEBMENT  OF  Tekdeb  ob  Ofteb  TO  Pat,  Sufficiency  of,  generally:  Set 
Spann  v.  Baltzell,  46  Am.  Dec  346;  Lanier  y.  Trigg,  45  Id.  293;  Bacon  ▼. 
SmUh,  46  Id.  549;  Murrt^f  v.  WineUey,  47  Id.  324;  Mclni^rt  ▼.  EUne,  64  Id. 
163;  ffemy  ▼.  Raiman,  Id.  703,  and  notes. 
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Waht  or  Failitbx  of  Considxbation  ab  Dsvum  aoaivbt  Notb:  See 
Homes  v.  SmffA,  33  Am.  Deo.  650;  Jliuifbrd  t.  Shepard,  Id.  432;  Btueall  y. 
WkUnwrt,  36  Id.  738;  ^reioer  t.  Hainria,  41  Id.  687;  Schauh  v.  CZorib,  47  Id. 
654;  Smith  v.  ^«86y,  67  Id.  207;  Drtw  v.  roio^e,  59  Id.  380;  Omkne  v.  Leeoh 
<tt,  63Id.  116^  and  notes. 

Plba  of  Usubt  must  Alleob  Cobbuft  Intxnt:  MeFaHand  v.  i9<ate 
7?anJt,  37  Am.  Deo.  761.  See  generally,  as  to  the  safficiency  of  the  defense 
of  nsoiy,  Davis  y.  Oarr,  65  Id.  387,  and  note  disoossing  the  subject  at  length. 

CoMTBACT  TO  BE  GoNaTBUBD  AoooBDiNO  TO  Intknt  and  nndentanding 
of  the  parties,  and  intent  how  ascertained:  See  SUite  v.  Page^  40  Am.  Deo. 
608;  TiiulaU  v.  Conaver,  Id.  220;  Clay  v.  Ballard,  41  Id.  328;  OUt  y.  DraMy. 
Id.  426;  Benjamin  y.  MeCanneU,  46  Id.  474;  HaweU  y.  IIowU,  47  Id.  335; 
Chapman  y.  Okueell,  48  Id.  41;  Menard  y.  Scudder,  56  Id.  610;  Marshall  y. 
Honey,  59  Id.  92;  PHUbwry  y.  J^odhf,  66  Id.  711,  and  notes;  see  also  B<o#- 
som  y.  Oriffin,  67  Id.  75.  The  doctrine  of  the  principal  case  on  this  point  is 
referred  to  with  approval  in  Jharland  y.  FUcasm^  51  Ind.  443;  Reusiner  t. 
Oxley,  80  Id.  584. 


BiBHOP  V.   BoTLE. 

[9  Imumx,  160.] 

Statutis  Which  Taxb  Effxct  Sihultaxtboitblt  brovld  >■  Cohctkubd 

TooxTHEB  in  determining  their  effect. 
DowzB  18  Favobbd  bt  Law,  not  resting  in  oontrsot,  hot  resolting  from 

the  marriage  relation. 
DowKB  Extends  to  Houbb  erected  on  the  land,  and  is  not  restricted  to  the 

land  nnimproyed. 
DowEB  18  Pbefxbbbd  TO  MxGHAHio's  LiBB,  and  most  be  allowed  in  a  bouse 

and  lot  sold  nnder  such  a  lien  on  ezecation  against  the  hnsbaod. 

Appsal  from  a  judgment  allowing  dower.  The  &otB  axe  stated 
in  the  opinion. 

B.  Judah,  for  the  appellant. 
B,  M.  Thomas,  for  the  appellee. 

By  Court,  Goohhb,  J.  Complaint  by  Mrs.  Boyle  for  dower 
in  a  lot  in  Yincennes,  of  which  her  husband,  deceased,  was 
seised  during  their  marriage,  and  which  the  complaint  alleged 
the  defendant  Bishop  had  purchased  at  a  sheriff's  sale  on  an 
execution  against  the  husband. 

The  defendant  alleged  that  while  the  lot  was  unimproyed  he 
was  employed  by  Boyle  as  a  carpenter,  with  one  WiUdnson,  a 
mason,  to  erect  a  dwelling-bouse  thereon;  that  they  built  the 
house  and  perfected  mechanics'  liens  thereon;  that  he  enforced 
b)3  lien  by  a  bill  in  chancery  against  Boyle  and  Wilkinson, 
which  resulted  in  a  decree  es^blishing  the  liens,  an  execution^ 
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Bheriff 's  sale  of  the  house  and  Boyle's  interest  in  the  lot,  and 
purchase  by  the  defendant. 

The  question  raised  in  the  circuit  court  by  a  demurrer  to  the 
answer,  and  by  exceptions  on  the  trial  was,  whether  Mrs.  Bojle 
was  entitled  to  dower  in  the  whole  property,  or  only  in  the  lot 
unimproYed.  The  circuit  court  gave  her  dower  in  the  whole 
property  as  it  stood  when  Bishop  filed  his  bill  to  enforce  the 
lien.  Bishop  excepted,  and  to  reverse  that  decision  prosecutes 
this  appeal. 

The  case  is  goyemed  by  the  statutes  in  force  prior  to  the 
present  code.  The  revised  statutes  of  1843,  p.  776,  give  carx>en- 
ters,  masons,  and  others  performing  labor  or  furnishing  mate- 
rials, a  lien  upon  such  buildings  as  they  may  have  constructed 
or  repaired,  to  the  extent  of  the  value  of  the  labor  done  or  mate- 
rials furnished,  to  be  enforced  by  a  bill  in  chancery.  On  decree- 
ing for  the  plaintiff,  the  court  is  to  direct  the  building,  with  the 
interest  of  the  employer  in  the  lot,  to  be  sold:  See  sees.  1-12. 

The  statute  giving  dower  provides  that  a  widow  shall  be  en- 
dowed, subject  to  the  provisions  and  restrictions  of  law,  of  one 
full  and  equal  third  part  of  all  the  lands  the  legal  title  to  which 
was  in  her  husband  during  the  marriage,  and  in  those  in  which 
he  held  at  his  death  an  equitable  interest,  unless  her  right  shaU 
have  been  legally  barred:  B.  S.  184B,  p.  428,  seo.  80;  Id.,  p. 
430,  sec.  95. 

These  two  statutes  took  effect  simultaneously,  and  no  ques- 
tion arises  as  to  vesting  or  divesting  previous  rights.  It  is  sim- 
ply a  question  of  construction.  Considering  both  together,  what 
is  their  import? 

It  is  by  no  means  easy  so  to  construe  both  these  statutes  as 
to  give  them  the  effect  tlie  legislature  seems  to  have  intended. 
On  behalf  of  the  mechanic,  it  is  readily  suggested  that  the  labor 
bestowed  and  materials  furnished  in  the  erection  of  expensive 
buildings  upon  ground  of  small  value  may  give  dower  to  the 
wife  of  the  owner  in  the  avails  of  his  labor  and  expenditures, 
unless  her  claim  is  limited  to  the  ground  unimproved;  and  the 
equity  of  the  mechanic's  lien  is  supported,  so  far  as  the  analogy 
goes,  by  those  cases  which  hold  the  wife  not  entitled,  in  estimat- 
ing the  value  of  her  dower,  to  take  into  consideration  improve- 
ments made  upon  the  husband's  lands  after  he  has  parted  with 
the  title  by  a  conveyance  in  which  she  may  not  have  joined. 
On  the  other  hand,  inasmuch  as  a  lien  may  be  created  under 
the  statute  for  any  sum  exceeding  thirty  dollars,  either  for  new 
buildings  or  repairs,  a  valuable  property  held  by  the  husband, 
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«iid  paid  for  in  full,  and  in  which  the  wife  had  a  contingent 
right  of  dower  to  the  whole  valne,  which  could  only  be  defeated 
by  a  conveyance  in  which  she  may  haTe  joined,  might  be  sub- 
jected to  sale  for  a  small  lien,  the  overplust  after  satisfying  it, 
being  paid  to  the  husband,  and  thus  placed  forever  beyond  her 
reach. 

Other  considerations  might  be  mentioned  upon  both  sides, 
showing  the  difficulty  involved  in  the  construction  of  these  two 
statutes;  each  of  which,  taken  separately,  has  a  clear  and  easily 
understood  intention,  but  both  enacted  evidentiy  without  con- 
sidering their  bearing  upon  each  other— one  giving  the  me- 
chanic a  lien  to  the  extent  of  the  work  done  or  materials  fur- 
nished, which  may  include  nearly  all  the  property;  the  other 
giving  the  wife  dower  in  all  her  husband's  real  estate,  unless 
her  right  has  been  barred  by  her  conveyance,  which  may  like- 
wise include  nearly  all  the  property,  in  any  event. 

This  difficulty  must  be  solved  by  the  application  of  general 
principles.  A  house  erected  upon  land  by  the  owner  is  real 
estate.  The  wife's  dower  is  a  favorite  of  the  law,  not  resting 
in  contract,  but  resulting  from  the  marriage  relation:  Nod  v. 
Ewing,  9  Ind.  87,  at  the  present  term.  Hers  is  the  elder  lien. 
The  mechanic  bestows  his  labor  with  a  knowledge  of  her  prior 
right  in  the  real  estate,  and  he  knows  the  house  he  is  building, 
as  brick  is  added  to  brick  and  nail  after  nail  is  driven,  becomes 
real  estate.  He  can  protect  himself  by  security  or  not  venture. 
She  is  passive,  and  can  do  nothing.  It  is  for  this  reason  that 
she  is  declared  to  be  a  favorite  of  the  law. 

In  Pifer  v.  Wordy  8  Blackf .  252,  the  point  in  issue  was  ruled 
in  favor  of  the  wife,  although  it  was  not  necessary  to  the  de- 
cision of  that  case.  Shaeffer  v.  Weed^  3  Gilm.  513,  is  an  au- 
thority directiy  in  point  for  the  case  at  bar.  So  far  as  the 
hardship  is  concerned,  the  case  is  not  different  from  any  other 
in  which  the  mechanic's  lien  has  been  held  subject  to  a  prior 
incumbrance,  and  yet  it  was  held  to  be  subject  in  the  cases  of 
CUm  V.  Ewni,  8  Blackf.  264,  and  Troth  v.  Eunty  Id.  680.  Ao- 
oording  to  those  cases,  there  could  have  been  no  severance  of 
the  building  from  the  land  for  the  purpose  of  returning  to  the 
mechanic  the  avails  of  his  labor  before  satisfying  the  prior  in- 
cumbrances. 

Upon  the  whole  case,  we  have  arrived  at  the  conclusion  that 
the  judgment  of  the  circuit  court  must  be  affirmed. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 
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COMTBMPORAirKOUS  STATUTES  AHD  STATUTES  IN  PaM  MaTSBIA  TO  >■  COV* 

•TRUED  TooETHEB:  Soe  Lorimier  v.  Lewis,  39  Am.  Dea  461;  Siaie  ▼.  WUber^ 
86  Id.  245;  8taU  v.  BaUimon  etc  B.  B.  Co.,  38  Id.  317;  SUmi  ▼.  JT^ct,  4» 
Id.  460;  Dugan  ▼.  OUUngs,  Id.  306;  ^rvee  v.  Schnyler,  46  Id.  447;  Ptffdaiqr 
V.  Ilenegan,  49  Id.  592;  i9ear6orotij7A  v.  WaiHns,  60  Id.  628;  Neill  ▼.  JTaeK, 
51  Id.  746;  MerrUl  ▼.  ^arria,  67  Id.  359;  Buntham  y.  i7c^«,  68  Id.  389; 
I^hols  y.  Bridgeport,  60  Id.  636,  and  notes. 

DowKB  IN  Impsoybmsnts:  Soe  Braadonv,  Coleman,  2  Am.  Deou  602;  Vom 
Dorm  V.  Van  Doren,  4  Id.  408;  CcUlm  v.  Ware,  6  Id.  66;  MakomefT.  Temg. 
28  Id.  114. 

DowBK  IS  Paramount  to  Megbanio's  Lien,  and  is  not  cat  off  by  enforoe- 
ment  of  the  lien:  Cove  ▼.  CcUher,  23  111.  640;  Mark  ▼.  Mvrpkg,  76  Ind.  547* 
approving  the  principal  case. 

WsAT  Interests  Sujutbot  to  Mechanic's  Lien  Gbnbballt:  See  Xfo» 
▼.  UeOvffey,  45  Am.  Dec  675,  and  the  note  thereto  disensdng  that  sabjeoL 
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Husband  has  Estate  in  Land  Contetsd  to  Wife  vor  Jonrr  Lnm  d 

himself  and  wife. 
Conyetance  bt  Husband  and  Infant  Wife  of  her  Land  in  Fes  Pasbbs 

HIS  Estate  therein,  and  the  hnsband  and  wife  cannot  recover  it  back. 
Husband's  Estate  in  Wife's  Land  is  not  Impaired  bt  Statute  DKLARiva 

It  Separate  Property  and  exempting  it  from  liability  for  his  debti, 

¥rithoat  more,  and  the  operation  of  sach  statute  is  not  to  be  enlarged  bjr 

construction. 
Legislature  cannot  Diyest  Husband's  Estate  or  Wifr's  Land  by  an  act 

passed  after  the  marriage  though  before  the  conveyance  of  the  land  t» 

her. 

Appeal  from  a  judgment  for  ihe  reoorezy  of  oertam  leiUy. 
The  facts  are  stated  in  the  opinion. 

W.  March,  for  the  appellants. 

By  Oourt,  Pebkiks,  J.  In  February,  1863,  a  tnot  of  land 
was  conveyed  to  Ellen,  then  the  wife  of  Jesse  Harris.  In  Oeto> 
ber,  1863,  said  Jesse  and  Ellen,  by  a  deed  with  full  oovenanta 
of  warranty,  conveyed  the  land  to  the  Junction  Bailroad  Com- 
pany and  received  pay  for  it.  Ellen  was  then  between  nineteen 
and  twenty  years  of  age,  and  the  conyeyanoe  was  made  by  the 
consent  and  with  the  approbation  of  her  father,  and  duly  ac- 
knowledged. 

This  suit  is  now  brought  by  said  Jesse  and  Ellen,  to  recover 
back  the  land,  on  the  ground  of  the  minority  of  Ellen  at  the 
time  of  its  conveyance  to  the  railroad  company. 
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Prior  to  1847  b  case  like  the  present  would  have  been  with- 
out difficnlfy.  BuUerfidd  y.  BeaU,  8  Ind.  203,  involved  precisely 
the  same  principle.  In  that  case  the  court  said:  ''Upon  the 
marriage  of  Caroline  Johnson  with  Abel  Butteifield,  said  But- 
terfield  became  possessed  of  an  estate  for  their  joint  lives  in  her 
real  properly.  That  estate  the  husband  could  convey:  2  Kent's 
Com.  133;  and  an  attempt  by  him  to  convey  the  fee-simple 
would  not  render  void  his  conveyance  as  to  the  interest  he  did 
possess:  B.  S.  1843,  p.  417,  sec.  23;  Id.  425,  sec.  64;  4  Eent'a 
Com.  83.  If,  then,  Butterfield  made  a  conveyance  of  the  land 
in  question,  binding  upon  him,  to  Beall,  in  March,  1846,  as  he 
and  his  wife  are  still  living,  the  right  of  possession  of  the  land 
is  in  Beall,  and  the  mesne  profits  of  it  belong  to  him." 

So  in  the  present  case,  the  right  to  possession  and  profits 
would  be  in  the  railroad  company,  till  the  termination  of  the 
husband's  life  estate,  and  the  suit  would  be  prematurely  brought. 
But  in  1847  the  legislature  enacted  the  following  law:  "That 
no  real  estate  whereof  any  married  woman  was  or  may  be  seised 
or  otherwise  entitled  to  at  the  time  of  her  marriage,  or  which 
she  has  or  may  fairly  acquire  during  her  coverture,  or  any  in- 
terest therein,  shall  be  liable  for  the  debts  of  her  husband;  but 
the  same,  and  all  interest  therein,  and  all  rents  and  profits 
arising  therefrom,  shall  be  deemed  and  taken  to  be  her  separate 
property,  free  and  clear  from  any  and  all  claims  of  the  creditors 
or  legal  representatives  of  her  husband,  as  fully  as  if  she  had 
never  been  married;  provided,  that  this  law  shall  not  be  so  con- 
strued as  to  apply  to  debts  contracted  by  such  married  woman 
before  such  marriage,  but  in  all  such  cases  her  said  properly 
shall  be  first  liable  therefor:"  Acts  of  1847,  45. 

This  statute,  in  terms,  in  no  manner  impairs  the  husband's 
rights  in  the  real  estate  of  his  wife.  It  simply  protects  it  from 
sale  on  execution  for  his  debts.  This  is  its  literal  import;  and 
we  think  its  operation  should  not  be  enlarged  by  construction: 
Kdsey  v.  Barney,  12  N.  T.  425. 

In  October,  1853,  then,  when  the  conveyance  of  the  land  was 
made  to  the  railroad  company,  the  husband  had  a  life  estate, 
such  as  is  above  described  in  the  real  estate  in  question,  which 
he  could  convey;  and  according  to  the  case  of  BuUerfield  v. 
BeM,  3  Ind.  203,  the  deed  executed  by  him  and  his  wife  was 
operative  to  convey  that  estate,  unless  the  revised  statutes  of 
1852,  which  were  in  force  when  that  deed  was  made,  prevented: 
1  B.  S.  321,  sees.  5,  6. 

Bat  we  hold  that  it  was  not  in  the  power  of  the  legislature  to 
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depriye  the  hosbandf  for  the  pmposes  contemplated  by  the  act 
of  1852,  of  his  right  to  that  life  estate,  nor  his  right  to  convey 
it:  WeslerveU  t.  Oregg,  12  N.  Y.  202  [62  Am.  Dec.  160].  See 
Nod  y.  Ewing,  9  Ind.  87,  at  the  present  term  of  this  court. 

The  judgment  is  reversed  with  costs.    Oause  remanded  to  be 
dismissed. 

SiUABT,  J.,  absent.  


Hubbakd|s  Estats  in  Wive'b  Realty:  See  Van  Dwter  t.  Vom  Duaer,  31 
Am.  Deo.  257;  BurUigh  v.  Coffin,  53  Id.  236;  Bowie  y.  SUmetinei^  61  Id.  318; 
Boykin  y.  Bain,  65  Id.  359.  To  the  point  that  thehasband  becomes  entitled, 
on  marriage,  to  an  estate  in  his  wife's  land  for  their  joint  Utcs,  the  priDciirtl 
case  is  cited  in  Montgomery  v.  Tato,  12  Ind.  616,  and  ^ooci  ▼.  Wood,  83  K. 
T.  579.  The  case  is  cited  generally  as  to  the  husband's  interest  in  the  wife's 
property,  real  and  personal,  in  Beese  y.  Cochran,  10  Ind.  198.  It  is  distm- 
gnished  on  the  point  as  to  when  a  statute,  by  declaring  the  wife's  propotf 
* '  sei)arate  estate  "  cats  off  the  husband's  estate  therein,  in  Tong  v,  Marvin^  15 
Mich.  72.  As  to  the  validity  of  statutes  diveetiDg  the  husband's  estate  in  ihb 
wife's  lands,  the  principal  case  is  dted  in  Noel  v.  Eurrng,  9  Ind.  61,  and  Bd- 
land  r.  Moody,  12  Id.  173;  see  also  Bower  T.  Preston,  48  Id.  73»  citing  June- 
Hon  B.  B,  Co,  t.  ffarrie. 

That  Husband  can  Contst  hib  Intebbst  in  Wife's  Lands,  see  Bqflia 
T.  Bam,  65  Am.  Deo.  859;  see  also  Svane  ▼.  Kingaberry,  14  Id.  779. 
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[9  IXSZAKA,  273.] 

AuNDXENT  SuBsnTUTiNO  DiFFBBKNT  PLAINTIFFS  in  a  complsint  irom 
those  in  whose  names  the  suit  was  brought,  but  without  changing  tht 
caose  of  action,  may  be  allowed  in  the  discretion  of  the  court;  without 
entitling  the  adyerse  party  to  a  continuance. 

Application  yob  Gontinuanos  on  Gbound  of  Axendhxnt  to  the  com- 
plaint substituting  new  plaintiffs  must  be  supported  by  affidavit^  show- 
ing how  the  defendant  is  prejudiced  by  the  amendment. 

Plaintiff  Failing  to  Answieb  Intbbbooatobibs  Filbd  bt  DKFBNiuNf 
pursuant  to  an  order  of  the  court  made  at  the  time  of  tiling,  under  ths 
Indiana  practice,  cannot  complain  that  no  further  steps  were  taken  to 
enforce  his  answer  until  the  trial,  and  the  refusal  of  amotion  at  the  trial 
to  rule  him  to  answer  is  error. 

Catmint  mitst  bs  Pueadsd  and  cannot  be  admitted  in  evidence  undsra 
general  denial,  although  the  complaint  avers  non-payment,  each  avemMBt 
not  being  deemed  put  in  issue  by  the  deniaL 

Payment  Pleaded  but  not  Replied  to  is  not  in  issue. 

Tbial  without  Issue  is  error. 

Appbal  from  a  judgment  for  the  plaintifEs  in  an  action  on  a 
bill  of  exchange.     The  opinion  states  the  facts. 
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O.  A.  Wood  and  D.  P,  VifUon,  for  the  appellanta. 
E.  H.  BrackeU  and  J.  O'Brian^  for  the  appelleeB* 

By  Court,  Datibov,  J.  This  was  an  action  upon  a  bill  oi 
exchange  for  seTen  hundred  and  eighteen  dollars.  The  bill  is 
dated  Cincinnati,  July  14,  1844.  It  was  drawn  by  the  Ironton 
Rolling  Mill  Company,  payable  to  themselves  at  Beynolds's  bank, 
Lafayette,  Indiana,  at  six  months.  It  was  accepted  by  Hubler 
and  Falley,  who  were  the  defendants  below,  and  indorsed  bj 
the  company  to  the  appellees,  who  were  the  plaintifb. 

The  defendants  answered  the  complaint:  1.  By  a  general 
denial;  2.  That  the  plaintiffs  are  not  the  real  parties  in  interest. 
Upon  the  filing  of  the  answer,  the  court,  oyer  the  defendants' 
objection,  permitted  the  complaint  to  be  amended  by  substitut- 
ing the  names  Bichard  B.  Pullen  and  Thomas  S.  Brown  for 
those  of  Robert  Pullen  and  Joseph  S.  Pullen — the  last  two 
being  names  in  which  the  suit  was  originally  instituted.  There- 
upon the  defendants  moved  for  a  continuance;  but  their  motion 
was  overruled.  They  then,  by  leave,  etc.,  filed  additional  para- 
graphs to  their  answer,  as  follows:  3.  That  other  parties,  and 
not  the  plaintiflh,  are  the  real  parties  in  interest;  4.  That  the 
defendants  have  fully  paid  the  bill  sued  on.  They  also  filed 
interrogatories  directed  to  the  plaintiffs,  requiring  them  to 
answer,  "  whether  the  defendants,  or  one  of  them,  had  not  paid 
the  plaintifb  money  which  is  not  credited  on  the  bill  sued  on; 
and  if  so,  how  much."  The  record  shows  an  order  of  the 
court  directing  the  interrogatories  to  be  answered,  though  it 
does  not  appear  that  they  were  accompanied  by  affidavit.  And 
upon  the  calling  of  the  cause  for  trial,  the  defendants  moved  for 
a  rule  on  the  plaintiffs  to  answer  the  interrogatories;  but  their 
motion  was  not  sustained. 

Issues  were  made  on  the  second  and  third  defenses;  but  to 
the  fourth  there  was  no  reply.  The  cause  was  submitted  to 
the  court  for  trial,  and  final  judgment  given  for  the  plaintifib. 

The  first  inquiry  relates  to  the  amendment  of  the  complaint, 
whereby  the  court  allowed  the  substitution  of  names  different 
from  those  in  which  the  suit  was  originally  brought. 

The  code  says:  **  The  court  may  at  any  time,  in  its  discretion, 
and  upon  such  terms  as  may  be  deemed  proper,  for  the  further- 
ance of  justice,  direct  the  name  of  any  party  to  be  added  or 
struck  out;  a  mistake  in  name,  etc.,  to  be  corrected;  .... 
when  the  amendment  does  not  substantially  change  the  claim  or 
defense:"  2  B.  S.  48.    This  provision  evidently  embraces  tht 
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amendment  under  consideration.  The  action  of  the  oonri  in 
giving  leave  to  amend  seems  to  have  been  in  furtheianoB  of 
justice,  and  not  in  prejudice  of  the  defendants'  rights. 

But  they  insist  that  the  amendment,  though  it  mav  have  been 
properly  allowed,  entitled  them  to  a  continuance,  we  are  not 
of  that  opinion.  By  the  mere  change  of  names  the  cause  of 
action  stated  in  the  complaint  could  not  be«ubstantially  varied. 
Moreover,  the  application  for  the  continuance  should  have  been 
supported  by  an  aflCldavit,  showing  distincUy  in  what  respect  the 
defendants  were,  by  the  amendment,  prejudiced  in  their  prep- 
aration for  trial:  2  B.  S.  48. 

Again,  the  refusal  of  the  court  to  grant  a  rule  on  the  plain- 
tifiEs  to  answer  the  interrogatories  is  assigned  for  error.  It  is 
enacted  that  ''  either  party  may  propound  interrogatories  to  be 
filed  with  the  pleadings,  etc.,  and  require  the  opposite  party  to 
answer  the  same  under  oath.  All  interrogatories  must  be  an- 
swered within  the  time  limited,  etc.,  and  the  court  may  enforce 
the  answer  by  attachment  or  otherwise,  etc.  Provided,  that  in 
the  absence  of  such  opposite  party,  the  filing  of  the  interroga- 
tories shall  not  work  a  continuance  of  the  cause  unless  it  be 
shown  to  the  court  by  affidavit  that  the  party  who  files  the  in- 
terrogatories expects  to  elicit  facts  by  the  answer  matenal  to 
him  on  the  trial,"  etc. :  Acts  1855,  p.  59.  The  proviso  does  not 
apply  to  the  present  inquiry,  because  the  record  does  not  show 
the  absence  of  the  plaintifiBs.  It  must  therefore  be  presumed 
that  they  were  present  during  the  trial. 

We  have  decided  that  a  mere  fidlure  to  answer  such  interrog- 
atories was  no  cause  to  delay  the  trial;  that  the  parly  requiring 
such  answer  should  take  the  proper  steps  to  enforce  it:  Lent  v. 
KnoU,  7  Ind.  230;  Bice  v.  Derby,  Id.  649.  In  this  instance, 
however,  the  plaintifiis  failed  to  answer  the  interrogatories, 
though  an  order  directing  such  answer  was  made  when  they  wers 
filed.  The  plaintiffs  were,  therefore,  in  default;  and  it  is  not 
for  them  to  complain  that  no  further  steps  were  taken  to  en- 
force an  answer  until  the  calling  of  the  cause  for  triaL  Wo 
think  the  motion  to  grant  a  rule  should  have  been  sustained. 

It  remains  to  be  inquired  whether  the  failure  of  the  plaintiffs 
to  reply  to  the  defense  of  payment  is  ground  for  the  reversal  of 
the  judgment. 

The  appellees  contend  that  payment  of  the  bill  in  suit  oonld 
have  been  given  in  evidence  under  the  general  denial;  and  hence 
the  omission  of  a  reply  to  the  fourth  paragraph  of  the  answer 
was  not  essential  to  a  full  trial  of  the  cause.    The  code  provides 
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that "  all  defenses,  except  the  mere  denial  of  the  facts  alleged  by 
tbe  plaintiff,  shall  be  specially  pleaded: "  2  B.  S.  42,  sec.  66.  This 
evidently  means  facts  which  the  plaintiff,  to  sostain  his  action, 
is  bound  to  prove.  The  complaint,  it  is  true,  ordinarily  avers 
that  the  instrument  sued  on  has  not  been  paid;  still,  proof  of 
that  averment  is  not  required,  and  therefore  it  is  not  put  in 
issue  by  a  general  denial.  Under  the  New  York  code,  which 
<sontains  a  provision  similar  to  the  one  above  quoted,  it  has  been 
decided  that  "  eveiy  matter  of  fact  which  goes  to  defeat  the  cause 
of  action,  and  which  the  plaintiff  is  not  under  the  necessity  of 
proving  in  order  to  make  out  his  case,  must  be  alleged  in  the 
answer."  And  further,  it  has  been  held  "  that  there  is  no  way 
m  which  the  defendant  can  avail  himself  of  the  defense  of  pay- 
ment without  pleading  it: "  See  Van  Santvoord's  PL  406,  407, 
455,  and  authorities  there  cited. 

We  are  of  opinion  that  it  was  not  competent  for  the  defend- 
ants to  give  evidence  of  payment  under  the  general  denial;  and 
there  being  no  reply  to  the  fourth  defense,  there  was,  in  effect, 
A  trial  without  an  issue,  which  has  been  often  adjudged  erro- 
neous. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  etc 


Amxrdmxnts  SuBSTm/TiNO  Nxw  Plaintitfs  in  an  action,  allowanoe  of: 
See  Dams  t.  Mayor  etc,  qfNtw  Tcrh^  67  Am.  Doc.  186,  and  cases  odlleoted  in 
the  note  thereto.  In  Jomu  ▼.  JvJUkui^  12  Ind.  275,  it  is  held,  citing  the  prind- 
{mI  case,  that  a  motion  to  snbstitnte  an  assignee,  penderUe  UUf  of  the  caose  of 
action,  as  plaintifl^  is  within  the  discretion  of  the  ooart,  and  that  its  refusal  is 
4iot  error.  In  Oreenman  t.  Oohee^  61  Id.  203,  the  case  is  cited  with  many 
others  to  the  general  proposition  that  amendments  in  the  process,  retnm,  com- 
plaint, answer,  reply,  or  an  exhibit,  may  be  made  at  any  time  in  the  diwre- 
tion  of  the  ooort,  if  the  daim  or  defense  is  nor  thereby  changed.  See  on  thai 
point  the  dtations  and  cross-references  to  the  case  of  DavU  ▼.  Mayer  tic  ff 
Nem  York,  67  Am.  Deo,  186,  referred  to  wpra;  see  also  Tetu  t.  MeDomatdt 
4)6  Id.  65,  and  note. 

Patmsnt,  Nkobsstty  of  Plba  or,  and  Admissibiutt  of  unpeb  Genxral 
XflsuB  OB  Denial:  See  Crewa  v,  BleaMeyt  61  Am.  Dec.  58,  and  the  note  thereto 
^iscossing  this  snbject;  see  also  Landry  t.  Baugnon,  36  Id.  606;  Boyd  ▼. 
fTedb,  43  Id.  749;  ffanna  v,  AlilU,  34  Id.  216,  and  notes.  That  payment 
•most  be  pleaded  to  be  available  as  a  defense  is  held,  following  the  prbidpal 
.ease,  in  Baker  ▼.  KieUer,  13  Ltd.  64. 

Indiana  PBAcnoB  of  Pbopoitni>ino  Intxbrooatobixs  with  PLBADiNCMk — 
The  prindpal  case  is  dted  generally  npon  this  sabjeot  in  Alexander  ▼.  AleX' 
ander^  48  Ltd.  661.  And  in  Cleveland  v.  Hughes,  12  Id.  515,  a  case  is  cited 
to  the  point  that  a  &ilnre  to  answer  interrogatories  is  not  a  groond  of  contin- 
uance, bnt  the  party  may  have  an  attachment  npon  filing  an  affidavit  of  the 
materiality  of  the  answers  and  a  continnanoe  for  snch  time  as  may  be  m 
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Myebs  v.  Dodix 

[9  IMDIAXA,  290.] 

Statcjtb  Pbohxbitdio  OwnsBS  of  Lajtbb  kot  Sioubilt  Fbmosd  irnoH  Bb- 

ooYBBiiro  fOR  TBMSFABsaa  OF  Gaitia  IB  ooDf titQtioDBl  M  fto  eiwdte  of 

polioe  power. 
Pabtition  Fbnob  is  sot  withim  Indiana  Statutn  Eiquibino  Lawful 

Fbnce  to  enable  an  owner  of  land  to  sae  for  tnuBpafiii  of  cattle. 
OwNiB  OF  Cattls  must  Ejckp  Texm  on  HI8  OwN  Land  at  hia  peril,  bjtha 

rale  of  the  common  law. 
Owner  of  Cattlr  is  Liabub  for  thub  Tbupassb  through  Dobotifb 

Pabtition  Fxncx  which  he  and  the  owner  of  the  land  treepaaMd  vpoii 

are  equally  bound  to  maintun. 

Apvbal  from  a  judgment  for  the  plaintiff  in  an  aetion  of  tte^ 
pass.    The  facts  api)ear  from  the  opinion. 

8,  W.  Shorty  for  the  appellant 
N.  F.  MaloU,  for  the  appellee. 

Bj  Coort,  Ck>oKiHB,  J.  The  facts  appearing  in  eTidenoe  and 
bj  the  verdict  ^ere  that  Dodd  and  Myers  were  adjoining  land- 
owners. Their  lands  had  been  separated  by  a  partition  fence; 
but  a  part  of  it  had  been  carried  away  by  high  water  about  a 
year  before  the  trespass  complained  of ,  and  it  was  otherwise 
dilapidated.  Myers,  being  aware  of  the  condition  of  the  fenoOp 
turned  his  cattle  in  upon  his  adjoining  close,  whence  they  es- 
caped into  the  field  of  Dodd  and  destroyed  hia  com,  for  which 
injury  Dodd  brought  this  action,  and  recorered. 

The  question  of  Myers's  liability  upon  this  state  of  facta  ia 
reserved  upon  instructions,  and  upon  a  motion  for  a  new  trial. 

We  have  a  statute  conoeming  indosures,  trespassing  animalfl, 
and  partition  fences,  1  B.  S.  292,  the  first  section  of  which  de- 
fines a  lawful  fence  to  be  such  as  good  husbandmen  generally 
keep.  The  second  section  provides  that  if  any  domestic  animal 
break  into  an  inclosure,  the  person  injured  thereby  shall  recover 
the  amount  of  damage  done,  if  it  shall  appear  that  the  fence 
through  which  the  animal  broke  was  lawful,  but  not  otherwise. 
Partition  fences  are  to  be  equally  maintained  by  both  parties. 
If  either  party  shall  fail  to  contribute  his  proportion,  the  other 
may,  upon  notice,  have  the  requisite  amount  assessed;  and  if 
upon  notice  of  the  assessment  he  shall  still  fail,  the  other  may 
make  the  repairs  and  recover  from-  him  the  amount  he  should 
have  contributed,  with  ten  per  cent  damages:  1  B.  S.  Supp., 
sees.  15-17. 

Another  statute  provides  that  the  board  of  commissioners  of 
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each  oonnfy,  hj  an  order  to  be  entered  upon  their  records,  shall 
direct  what  kind  of  animals  shall  be  allowed  to  pasture  or  ran 
at  large  upon  the  uninclosed  lands  or  public  common  within  the 
bounds  of  any  township  in  their  respective  counties:  1  B.  S 
102. 

A  question  has  been  raised  whether  the  .legislature  has  any 
power  to  grant  the  privilege  of  pasturing  cattle  upon  uninclosed 
lands  without  the  consent  of  the  owner;  and  this  inquiry  might 
be  extended  to  commons  and  highways  as  well  as  to  other  lands, 
the  fee  of  which  generally  remains  in  the  owner  of  the  adjoin- 
ing close,  subject  to  the  public  easement. 

We  do  not  think  it  necessary  to  decide  this  question  at  pres- 
ent, because,  admitting  the  non-existence  of  the  power  in  ques- 
tion, there  are  certain  purposes  for  which  cattle  may  go  at 
large,  as  when  driven  in  teams  or  droves;  and  in  view  of  this 
fact,  it  is  competent  for  the  legislature  to  declare  that  an  action 
shall  not  be  maintained  for  a  trespass  committed  by  them  in 
favor  of  the  owner  of  lands  not  securely  fenced.  It  may  be  re- 
garded as  a  kind  of  police  regulation  in  respect  to  cattle, 
founded  on  their  well-known  propensity  to  rove:  See  Page  v. 
Mollingsworlh,  7  Ind.  817. 

We  have  had  statutes  of  this  kind  in  force  at  least  since  1824| 
and  perhaps  longer.  These  considerations  are  sufficient  to  give 
an  effective  operation  to  the  second  section  of  the  statute  above 
quoted,  when  applied  to  outside  fences,  and  we  are  of  the  opin- 
ion that  it  applies  solely  to  them;  and  consequently,  that  the 
prohibition  in  that  section  against  maintaining  an  action  in  the 
absence  of  a  lawful  fence  does  not  apply  to  this  case. 

The  common-law  rule,  in  the  absence  of  any  statute  control- 
ling it,  is  that  the  owner  of  cattle  is  bound  to  confine  them 
upon  his  own  lands:  WiUiama  v.  New  Albany  and  Salem  Bail- 
road  Company,  5  Ind.  Ill;  Lafayette  and  Indianapolis  Railroad 
Company  v.  Shriner,  6  Id.  141;  Page  v.  ffoUingsworlh,  supra. 
We  think  there  is  no  statute  controlling  the  common-law  rule, 
so  &r  as  this  case  is  concerned.  Both  parties  were  equally 
bound  to  maintain  the  partition  fence.  Either  might  have  re- 
paired it,  and  enforced  contribution  from  the  other;  but  neither 
having  done  so,  they  stood  upon  their  respective  common-law 
rights  and  obligations.  This  required  Myers  to  keep  his  cattie 
at  home.  Having  violated  that  rule,  he  was  liable  for  the  tres- 
pass committed  by  them. 

The  judgment  is  affirmed,  with  five  per  oent  damages  and 
costs. 

Am.  Dm.  Vol.  LZVin— 40 
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PAvrmoir  Fiiron.— This  rabject,  to  far  as  it  repects  tlie  miitaal  liabOitici 
of  owners  or  oocnpaots  of  ootenninoas  lands  for  trespasses  of  cattle,  ariaug 
from  defects  in  partition  fences,  or  from  want  of  such  fences^  has  been  alrcadj 
somewhat  discussed  in  the  note  to  Touawamda  R,  It  Co.  t.  Mmmger^  40 
Dec  252.  That  and  other^aspeots  of  the  sabjeot  will  be  more  fully 
In  this  note. 

What  u  Mkavt  bt  **PABTinoii  Fbvob."— Bvery  fence  is,  in  one 
of  the  words,  '*  a  partition  fenoe,**  smoe  it  serves  to  separate  or  part  the  land 
on  one  side  of  it  from  that  on  the  other.  Bnt  in  ordinary  vsage^  a  partition 
fence  as  contradistingnished  from  an  exterior  fence  means  a  fence  erected  en 
the  dividing  line  between  the  lands  of  adjacent  owners^  where  there  is  no 
road,  alley,  or  the  like  between  them:  Andermm  ▼.  Code,  64  lowai  678;  ITanl 
T.  Jewdl^  69  Id.  87;  /c^risi  ▼.  Btnyin,  67  Mo.  827.  A  fence  bnilt  by  n  land- 
owner npon  his  own  side  of  a  public  alley,  though  the  owner  on  the  other  aide 
joins  his  fences  to  it  by  crossing  and  inclosing  the  alley.  Is  not  a  partition 
fence  within  the  jorisdiotion  of  fenoe-viewcrs  to  apportion:  Awd/ermm  ▼•  Cox^ 
64  Iowa,  678.  Bat  where  a  dividing  lane  Is  closed  by  consent,  each  removi^ 
half  his  fence  and  joining  the  remaining  portions,  it  is  held  to  constitnte  a 
partition  fence,  nnder  the  Tennessee  statnte:  StaUeup  v.  Bradiy^  8  Coldw.  406. 
Furthermore,  a  partition  fence  is  a  common  fence,  that  is  to  say,  it  la  a  fenee 
which  each  of  the  adjacent  proprietors  may  make  use  of  as  part  of  his  inck» 
ore.  A  fence  built  by  a  land-owner  upon  his  own  land  to  separata  it  from 
that  M  a  coterminous  proprietor  is  not  a  partition  fence:  Jfftiu  ▼•  Bwtfp*^ 
bl  Mo.  827;  8mUh  v.  Joknmm.  76  P^  Bt.  191.  It  is  private  property,  and 
the  adjacent  owner  cannot  join  his  fences  to  it  or  make  use  of  it  in  any  way 
without  the  owner's  consent.  If  he  does  so,  he  is  a  trespasser;  and  the  ownsr 
of  the  fence  may  throw  down  any  fence  joined  to  it  without  his  consent^ 
even,  it  seems,  though  he  does  it  maliciously,  without  incurring  any  liahilityi 
Smith  V.  /oAiMon,  svpro.  A  fence  thus  erected  by  a  land-ownor  upon  his 
own  land  to  separate  it  from  adjoining  land  is  in  reality  an  eocteiior  fence  until 
the  owner  consents  to  its  use  by  his  neighbor  as  a  partition  fence.  It  is  so 
entirely  the  property  of  the  owner,  that  he  may  do  what  he  will  with  it,  by 
maintaining  it,  removing  it,  or  letting  it  go  to  decay,  without  at  all  affactii^ 
his  rights  or  liabilities  respecting  trespasses  of  cattle,  or  the  like,  where  thoes 
rights  and  liabilities  have  not  fafsn  modified  by  statutes  allowing  ^■*«*^'«  to 
go  at  large  or  regulating  inclosurss. 

At  Common  Law,  Lahd-owkib  wab  not  Bound  vo  Maintadi  Fnca 
between  himself  and  his  neighbors  In  the  absence  of  any  agreement  or  pre> 
scription  to  that  effect;  nor  could  he,  without  such  agreement  or  preeeription, 
be  held  to  contribute  to  the  expense  of  fences  erected  by  his  neighbors:  J7of- 
laday  v.  ifortA,  20  Am.  Dec.  678;  Moon  v.  Leveri^  24  Ala.  810;  LiuU  v. 
LaUirop,  6  OreenL  866;  Thofer  t.  AnuM^  4  Met.  680;  Bwrr  v.  //saner,  12 
Neb.  483;  Lawrence  v.  JeMm,  21  W.  £.  677;  &  C,  L.  £.  8  Q.  R  IHt.  274; 
28  L.  T.,  N.  S.,  406;  42  L.  J.  Q.  B.  147.  Each  owner  was  bound,  at  his  peril, 
to  keep  his  cattle  upon  his  own  land,  whether  the  lands  of  his  neighbors  were 
fenced  or  unfenoed:  Tomawanda  H,  R,  Co.  v.  Mtrngor^  40  Am.  Bee.  248,  in 
note,  and  numerous  cases  there  cited.  And  further,  if  a  land-owner  choee  te 
fence  his  land,  he  could  erect  his  fence  only  upon  his  own  land,  and  could 
extend  no  part  of  it  upon  the  land  of  his  nel^bor  without  leave. 

PABTinoN  Fkncx  bt  Aobsbmert.— That  a  partition  fence  may  be  estab- 
lished by  agreement  of  adjacent  land-owners,  and  that  they  may  respectively 
bind  themselves  to  maintain  particular  portions  of  such  fence,  or  that  one  of 
them  may  agree  to  maintain  the  entire  fence.  Is  without  queatioii.    The  fast 


May,  1867.]  Mtsbs  v.  Dodo.  627 

that  there  is  a  etatate  |»t>viding  for  the  erection  and  appcTtionment  of  parti* 
tkm  fenocs  will  not  preclude  the  partiee  from  controlling  the  matter  by  pri- 
vate agreement:  jyArep  ▼.  MUler,  86  IlL  102.  And  if  they  enter  into  snch 
an  agreement  for  the  erection  of  the  fence,  and  as  to  what  shall  be  deemed  a 
wfficient  fence,  the  agreement,  and  not  the  statute,  will  determine  as  to  its  saf • 
ficienoy:  Albrighi  v.  Bruner^  14  UL  App.  819.  But  under  an  agreement  to 
walntBiii  a  ''sufficient "  fence,  where  a  general  law  prescribes  what  shall  be 
a  *'  sufficient "  fence,  a  lawful  fence  will  be  held  to  be  intended:  Id.  Where 
there  Is  a  statute  regulating  division  fences,  an  agreement  for  the  apportion- 
ment of  a  fence  between  adjoining  owners,  followed  by  the  erection  of  the  re- 
spective portions  of  the  fence  as  agreed,  and  the  maintenance  thereof  by  the 
parties  and  their  successors,  constitutes  the  fence  a  division  fence  under  the 
statute!  jyAre^  v.  MiKer,  86  HL  102;  York  v.  Davis,  11  N.  H.  241;  SUUleup 
V.  BratOff  3  Coldw.  406.  The  agreement  for  the  partition  or  apportionment 
of  such  a  JFenoe  can  be  revoked  only  in  the  statutory  mode:  Tcrk  v.  Dam, 
nqpreu  Nor  is  such  an  agreement  annulled  by  the  death  of  either  of  the  par- 
tisa:  Sialkt^  v.  Bradly,  mtpra.  But  see  BUmd  v.  UlmMead,  23  Pa.  St  316, 
to  the  contrsiy.  And  where  the  parties  have  agreed  to  build  their  respective 
parts  of  the  fence,  each  ii  bound  to  maintain  his  portion  in  any  event  until 
the  agreement  has  been  repudiated:  Ihtpper  v.  Clarke  43  Vt.  200.  At  com- 
mon law,  a  tenant  of  a  close  having  agreed  to  maintain  a  partition  fence 
between  his  doee  and  that  of  another  could  not  be  compelled  to  do  so,  but 
the  only  remedy  wss  by  an  action  for  a  breach  of  the  agreement:  Sowd  v. 
SmUh^  CSro.  Elis.  709.  But  of  course,  where  such  an  agreement  is  held  to 
constitate  the  fence  in  question  a  partition  fence  within  the  meaning  of  a 
statute  regulating  such  fences,  all  the  statutory  remedies  for  the  enforcement 
of  the  obligations  of  the  respective  parties  unquestionably  apply.  In  Ke^ 
mtdjf  V.  Owen,  134  Mass.  227»  it  is  held,  however,  that  the  statutory  reme- 
dies apply  only  where  the  duty  to  maintain  the  fence  ii  statutory,  and  not 
where  it  springi  from  the  acceptance  of  a  deed  requiring  the  maintenanee  of 
such  fence. 

As  to  the  mode  of  cTidencing  an  agreement  for  the  erection,  apportion- 
ment, or  maintenance  of  a  partition  fence,  the  cases  are  not  entirely  harmoni- 
ous. Of  course,  where  the  agreement  Ui  evidenced  by  deed  there  can  be  no 
question  as  to  its  validity.  For  instance,  if  a  grsntee  accepts  a  deed  in  which 
there  is  ik  danse  providing  that  if  "the  land  is  to  be  inclosed  with  a  fence  it 
is  to  be  done"  by  him,  the  land  being  part  of  a  larger  tract  belonging  to 
the  grantor,  it  imposes  upon  the  grsntee  the  obligation  of  maintaining  a  par- 
tition fence  between  the  premises  grsnted  and  part  of  the  remaining  land 
subsequently  conveyed  by  the  grsntor  to  another  grantee,  whenever  such 
fence  is  necessary;  Minor  v.  Dekmd,  18  Pick.  266.  See  alio  Ketmedy  v. 
Owen,  134  Mass.  227.  But  can  such  an  obligation  be  created  by  parol?  It 
is  said  by  Mr.  Jnstioe  Bayley,  in  Bcylt  v.  Tandyn,  6  Bam.  &  Cress.  339,  that 
"the  right  to  have  a  fence  repaired  [or  erected]  by  the  adjoining  proprietor 
is  in  the  nature  of  a  grsnt  of  a  dirtinot  easement  affecting  the  land  of  the 
grantor. **  So  this  ri^t  is  spoken  of  by  a  learned  writer  on  easements  as  "a 
spurious  kind  of  easement:"  Gale  on  Essements,  460;  Lawremee  t.  Jenkins, 
21  W.  £.  677;  6.  C,  L.  R.  8  Q.  &  Biv.  274;  28  L.  T.,  N.  a,  406;  42  L.  J. 
Q,  &  147.  The  obligation  of  a  land-owner  to  build  and  maintain  a  division 
fence,  in  whole  or  in  pert^  for  the  benefit  of  adjoining  land,  is  something 
sMNPe,  indeed,  than  an  obligation  to  furnish  the  materials  and  labor  necessary 
from  time  to  time  for  the  erection  and  xeparatian  of  the  fence.  It  imposes  a 
buden  upon  the  land  itself.    A  partition  fence  ordinarily  must  rest  equally 
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apoo  the  Uuids  of  the  respectiTe  pfoprietoi^  Henoe  An  agreement  of  one  ot 
thoM  proprietor  to  maintain  sneh  a  fence  ni  i.  tnwiily  imports  a  dedication  of 
the  oae  of  the  land  reqaired  to  aapport  half  of  it.  To  that  extent  it  is,  there- 
fore, a  oonyeyanoe  of  an  interest  in  the  land  itwlf  .  In  aooordanoe«  then,  with 
the  general  mle  that  an  eaaeroent,  being  an  interest  in  realty,  cannot  be  con* 
▼ejrod  or  reaarrtd  by  parol,  Waahbnm  on  Easements,  18;  Fitter  r.  Browmwg^ 
87  Am.  Dee.  606,  and  note,  an  agreement  by  an  owner  of  land  to  maintain  a 
partition  fenoe  between  snch  land  and  that  of  an  adjoining  proprietor  cannot 
ordinarily  rest  in  parol,  but,  to  be  binding,  mnst  be  in  writing  and  have  the 
effect  of  a  grant:  Tyler  on  Boundaries,  344,  citing  lletdina  v.  SJdppam,  5 
Bam.  ft  Cress.  221.  The  case  so  cited  by  Mr.  Tyler  was  not  a  case  of  a  psr- 
tition  fence,  bnt  of  a  drain.  The  doctrine,  however,  which  he  lays  down 
seems  to  OS  to  be  soand.  And  in  aoootdance  with  this  doctrine,  it  is  laid  down 
IB  Ktmx  ▼.  TWiber,  48  Me.  373,  tliat  an  sgreement  for  the  apportionaiflBt  of 
a  partition  fence  between  coterminons  proprietors  must  be  in  writing,  to  he 
binding  upon  parties  and  privies.  So  it  is  held  in  PUzner  ▼.  Sktnnidt^  41 
Wis.  67if,  that  snch  sn  agreement,  resting  in  parol,  is  not  Innding  npon  grantees 
or  lessees  of  the  parties  who  haye  not  recognized  it  nor  acted  npon  it,  and  thst 
the  fact  that  a  lessee  of  the  party  who  made  the  agreement  was  informed  of 
it  IB  not  sufficient  to  make  it  effectual  sgaiust  him.  A  coTonant,  however, 
for  the  maintenance  of  a  partition  fence  runs  with  the  land,  and  binds  not 
only  the  covenantor,  bnt  his  heirs  and  assigns:  KtUogg  ▼.  RMnmm^  27  Am. 
Deo.  550;  Potter  t.  Parry,  7  W.  R.  182;  BlaU  t.  TViylor,  19  Abb.  Pr.  228; 
Tyler  on  Boundaries,  345.  But,  contrary  to  the  doctrine  of  the  above  cssee 
as  to  the  necessity  of  a  writing  to  the  validity  of  agreements  of  this  nature, 
it  is  held,  in  Brook$  v.  AUen^  1  Wis.  147,  that  a  parol  agreement  between 
proprietors  of  adjacent  town  lots  for  the  erection  of  any  sort  of  partition  fence 
is  valid,  such  fences  not  being  within  the  statute  relating  to  divirion  fencei^ 
that  statute  applying  only  to  farm  lands.  So  it  has  been  held  that  an  exe- 
cuted parol  apportionment  of  a  partition  fenoe  is  binding,  and  cannot  be  re- 
voked except  in  the  statutory  mode:  Tork  v.  DtwU^  11  K.  H.  241;  Guifer  v. 
Stratum,  29  Conn.  421. 

Pbiscription  to  Build  akd  MAiVTAnr  PABnnoir  Fkkck. — ^Unqnestion* 
ably  a  land-owner  may  be  bound  by  prescription  to  maintain  the  whole  or 
part  of  a  partition  fence  between  his  own  land  and  that  of  an  adjoining  pro- 
prietor: Lawretice  v.  Jenkina,  21  W.  R.  677;  S.  C,  L.  R.  8  Q.  B.  Div.  274; 
28  L.  T.,  N.  S.,  406;  42  L.  J.  Q.  &  147;  Knox  t.  7'iiaer,48  Me.  873;  Har- 
low V.  Sthnton,  60  Id.  347.  Where  an  owner  of  land  and  his  grantors  have 
for  more  than  twenty  years  maintained  a  speoifio  portion  of  a  partition  fence, 
recognizing  their  obligation  to  do  so,  it  will  be  presumed  that  there  was  a 
valid  agreement  to  that  effect:  Knox  v.  TSteier,  48  Me.  873;  Harhw  v.  SUm- 
$on,  60  Id.  347.  Not  so  where  the  custom  of  maintaining  the  particular  part 
of  the  fence  has  not  been  continued  a  sufficient  length  of  time:  SturteotaU  v. 
MerriUt  33  Id.  62.  And  parol  evidence  of  a  usage  to  repair  separate  portiant 
of  the  fence  is  admissible  to  prove  the  prescription:  Hatch  ▼.  Aidber,  2  Id. 
72.  No  preecriptive  obligation  to  maintain  any  particular  portion  of  a 
partition  fence  arises  from  a  joint  maintananoe  of  the  entire  fenoe  for  sn| 
number  of  years:  Webber  v.  Clouon^  35  Id.  26.  In  OUdden  v.  Totele^  31  N. 
H.  147,  it  is  held  that  a  division  of  a  partition  fence  cannot  be  established 
by  a  prescription  gained  after  the  enactment  of  a  statuts  giving  fence- view* 
era  power  to  make  a  division,  in  case  of  dispute,  so  as  to  oust  their  jurisdii^ 
tion  to  make  such  division.  In  Chase  v.  J^ftn^  58  Id.  43,  it  is  decided  abs 
that  a  statute  allowing  a  division  of  snch  a  fence  to  be  tflfablished  by  evi- 
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dence  of  twenty  yean'  usage  and  acqnieaoence  does  not  operate  retroepectively, 
and  that  a  prescription  beginning  before  the  passage  of  the  aet  will  not  do. 
At  oommon  law,  a  writ  of  curia  daudenda  woald  lie  to  enforce  a  prescriptive 
obligation  to  maintain  a  partition  fence  or  a  specific  portion  of  it;  bat  not,  it 
secros,  to  compel  performance  of  a  mere  agreement  to  maintain  such  a  fencer 
y<noel  V.  Smith,  Cro.  Eliz,  709;  Lawrence  ▼.  Jenkins,  21  W.  R.  577;  S.  C, 
L.  R.  8  Q.  B.  Diy.  274;  28  L.  T.,  N.  S.,  406;  42  L.  J.  Q.  B.  147.  In  the  ab. 
sei^ce  of  any  usage  between  the  partionlar  parties  or  their  grantors,  from 
which  a  presoriptidn  to  maintain  part  or  all  of  a  partition  fence  could  arise, 
it  admits  of  very  grave  doubt,  to  say  the  least  of  it,  whether  a  mere  local 
eustom,  in  a  particular  city,  to  require  adjacent  lot-owners  to  join  in  main- 
taining partition  fences  can  be  Tslid  and  binding.  Such  »  custom  was,  how* 
«ver,  sustained  by  a  divided  oourt  in  Waiher  v.  CMchuUr,  2  Brev.  07. 

SXATUTOBT  PbOYISIONS  BISPBOTIirO  PARTITION  FXNO»— OXHSBAL  PbIB- 

COPliis. — ^In  this  country  the  whole  subject  of  partition  fences  is  very  gen* 
•rally  rognlated  by  statote.  It  would  expand  this  note  to  undue  proportions 
to  undertake  to  give  even  a  summary  of  the  statutes  of  the  several  stetes  re- 
lating to  this  matter.  It  will  be  sufficient  for  our  present  purpose  to  note 
some  of  the  more  prominent  charaoteristics  common  to  such  statutes,  and  to 
refer  to  such  adjudications  under  those  statutes  as  seem  to  be  of  general  im- 
portance. It  may  be  stated  in  general  terms  that  such  statutes  ordinarily  re- 
quire adjacent  owners  of  improved  lands  to  contribute  equally  to  the  mainte- 
nance of  partition  fences,  provide  for  the  assignment  by  fence* viewers,  town 
trustees,  or  other  proper  offioers,  of  the  portion  of  fence  which  each  owner  is 
to  build  and  maintain,  and  for  the  appraisement  by  such  officers,  when  neces- 
sary  to  the  adjustment  of  the  mutual  rights  of  the  parties,  of  the  value  of 
fences  erected  or  repairs  made,  and  prescribe  suitable  methods  of  enforcing  the 
adjudications  of  those  officers,  etc. 

Laws  regulating  partition  fences,  party*walls,  and  the  like,  are  in  the  na* 
ture  of  police  regulations,  and  are  an  ancient  branch  of  legislation  and  an 
unquestionably  valid  exercise  of  legislative  power:  Coster  v.  T^de-water  Co,, 
18  N.  J.  Eq.  64;  MeKeever  ▼.  Jenie,  69  Iowa,  300.  The  duty  enjoined  by 
such  statutes  upon  adjacent  land-owners,  of  uniting  in  the  erection  and  nmin- 
tenance  of  partition  fences,  is  regarded  as  almost  a  common-law  obligation  in 
some  of  the  older  states,  owing  to  the  antiquity  of  the  first  statutes  upon  the 
subject  and  the  uniformity  with  which  they  have  been  maintained.  This 
duty  was  declared  and  defined  in  Pennsylvania  as  early  as  1700:  Shriver  v. 
StepJiens,  20  Pa.  St.  138,  141.  In  New  York  it  is  said  that  the  practice  of 
submitting  controversies  relating  to  partition  fences  to  fence-viewers  origi- 
nated in  colonial  times,  and  that  the  first  statute  on  the  subject  was  in  1750: 
IlewUt  V.  Walkine,  11  Barb.  413.  It  is  held  in  McAfUlan  v.  JViUon,  8  Dana, 
164,  that  a  municipal  ordinance  requiring  adjoining  owners  to  pay  half  the 
cost  of  partition  fences,  which  they  make  part  of  their  indosure,  is  to  be 
strictly  construed.  It  is  not  to  be  denied,  however,  that  a  very  liberal  con- 
struction of  general  statutes  upon  this  subject,  for  the  purpose  of  upholding 
the  proceedings  of  fence-viewers  within  their  jurisdiction,  has  been  often  in- 
dulged. 

JcXISDlOnOK  OF  FBNCX-yiEWEBfl  AKD  LiKX  OwiGXBS,  AKD  VaUDITT  Of 

/KXiR  Pbocxxdinos. — Feuce-viewers  are  regarded  as  judicial  officers  vrith 
respect  to  their  chief  duties:  Sanborn  v^  FtUofum,  22  N.  H.  473;  see,  eomira, 
EdgerUm  v.  Moore,  28  Conn.  800.  Notioe  to  the  adverse  party  is  therefore 
ssuential  to  give  them  jurisdiction  to  make  an  apportionment  of  a  partition 
feuoe,  to  adjudicate  upon  the  sufficiency  of  such  a  fence  or  of  repairs  thereof, 
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«r  to  appimbe  the  raliie  of  soch  fence  or  repein;  and  without  soch  notioe, 
whether  the  etatote  preecribes  notice  or  not»  their  proceedings  are  roid  for 
want  of  jnriadiotion,  nnleie  the  parties  Tolnntarily  appear,  and  appearance  u 
itself  notioe:  Hale  t.  Andrew,  75  IlL  252;  Thompmw,  ▼.  Btdmn,  78  Id,  277; 
Lookkari  v.  WeaaeU,  46  Iowa,  81;  7\c6&0  ▼.  O^en,  Id.  134;  HarrU  t.  SUtH- 
fKmi.  20  Me.  806;  ScoU  t.  Dickhuon,  14  Pick.  276;  Lamb  ▼.  ffidk».  11  Met 
486;  FiUrbamke  t.  ChUds,  44  N.  H.  458;  Skriser  t.  Siepkau,  20  Pk.  St.  140; 
F^rtuUdim  T.  WdU,  6  R.  I.  422;  coalm:  SdgerUm  ▼.  Jf oone,  28  Conn.  OOa  U 
the  application  to  the  yiewers  embraces  two  or  more  distinct  anbjeota  for 
their  action,  there  most  be  notioe  of  each:  /ViMaaJb  ▼.  ChUdtf  44  N.  H. 
458.  And  they  cannot  act  upon  any  matter  not  expressed  in  the  notice: 
Bait  T.  AndrewB,  75  HI.  252.  Unless  the  statote  prescribes  notice  for  aone 
qtedfied  time,  reasonable  notioe  is  snffldent:  TM§  ▼.  Offden^  40  Iowa,  19L 
Although  written  notice,  proceeding  from  the  Tiewers,  is  preferahle  under  a 
statute  anthorising  them  to  proceed  after  ''dne**  notice,  yet  Terbal  notioe  by 
the  opposite  party,  if  no  objection  is  made  to  it,  is  soffieient:  rolbo^  r.  filscfe- 
tege^  22  Id.  572.  Where  one  tenant  in  common  is  in  sole  poosessioo,  and  is 
alone  interested  in  the  possssiion  and  In  the  maintenance  of  the  fence,  notice 
to  him  only  is  sufficient,  under  a  statute  providing  for  notice  to  *'all  parties 
who  may  have  any  interest  in  the  title  or  possession,"  where  it  appeaiB  thai 
the  other  oo-tenants  are  beyond  sea,  and  that  their  residences  are  unknown: 
Moore  t.  Ohten,  89  Ohio  St  061. 

A  complaint  to  fence-viewers  need  not  be  in  writing  unless  the  statute  so 
provides,  expressly  or  by  implicaticii:  Tubbe  v.  Ogden^  40  Iowa,  134^  SevenI 
division  fences  between  the  same  owners  may  be  included  in  the  same  ^ipli- 
cation,  where  there  is  nothing  in  the  statute  to  forbid  it,  and  if  the  fences  are 
sepantely  divided,  the  fact  that  some  of  them  were  improperiy  iudnded  af- 
fords no  ground  of  objection:  GUddeH  v.  TVnsfe,  SI  N.  H.  147.  Two  or  more 
several  land-owners  adjoining  another  cannot  join  in  an  lyplioation  for  a 
division  of  a  partition  fence  where  the  statute  does  not  dearly  authosias  it: 
BrigffB  v.  Ha^ptee,  08  Me.  536. 

The  jurisdiction  of  fence-viewers  being  special,  they  mnst  keep  within  its 
bounds,  and  there  is  no  presumption  in  favor  of  the  jurisdiotioii:  Aon  v. 
V  TktHemonif  0  Allen,  437.    And  an  adjudication  by  them  directing  an] 
beyond  what  the  law  prescribes  is  void  for  the  excess,  though  not»  it 
entirely  void  if  any  part  is  good:  LomgUjf  v.  HUtm^  34  Me.  332.    The  fence 
must  be  a  partition  fence  to  give  the  viewers  Jurisdiction,  .and  they  cannot 
conclude  a  party  by  deciding  that  to  be  a  partition  fence  which  is  not:  BUU 
V.  Beiknap^  38  Iowa,  225.    They  have  no  anthority  to  fix  the  line  if  it  Is  ia 
diipute,  and  if  they  order  a  fence  made  on  a  line  which  is  not  the  true  line,  it 
has  been  held  that  their  action  is  void:  TcdeoUw.  StOlmam^  28  Conn.  183;  Oal- 
h^  V.  MmIvoK,  24  N.  H.  204;  see  also  PeedUmge  t.  liMeOer,  50  Iowa,  237; 
butsea,cofi<m,i?o66v.  BmeA«iasi»,24  0hioSt8;  Bakery,  Laienum^  12 Met. 
195.    But  it  seems  that  the  adverse  party  cannot  oust  their  jurisdiction  by 
nising  dieputes  as  to  the  line:  Otdiup  v.  Jfa/soA,  et^pra.    On  a  complaint 
that  apartition  fence  is  out  of  repair,  they  have  no  authority  to  assign  to  each 
his  proportion  of  the  fence,  and  to  direct  that  it  be  built  within  a  certain  time^ 
that  bdng  a  distinct  jurisdiction  existing  only  where  there  is  a  controversy 
as  to  the  respective  rights  of  the  parties:  Seiare  ▼•  CkariemaiU,  0  AUen,  437. 
A  township  committee  acting  as  fence-viewers  have  no  authority  to  change 
the  place  of  a  partition  fence  already  existing,  under  a  statute  authoriiiqg 
them  to  act  in  case  of  disputes  as  to  the  placing  of  partition  f enosa:  MUkr  v. 
BamH,  5  N.  J.  L.  547. 
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Within  their  Juriadlctioii,  however,  the  proceedings  of  fenoe-viewers  are 
not  to  be  ecratinized  with  technical  nicety,  bat  should  receive  indulgent  con- 
sideration: Talboi  ▼.  Bladtleget  22  Iowa,  572.  Substantial  compliance  with 
the  statute  will  be  sufficient  to  render  their  proceedings  Tslid:  Shriver  t. 
Stephens^  20  Pa.  St.  138.  In  the  latter  case,  Mr.  Justice  Lowrie^  delivering 
the  opinion,  says:  "It  is  important  to  peace  among  neixhbors  that  the  office 
of  fence- viewers  should  be  effective  in  settling  controversies  about  the  making 
and  repair  of  fences;  and  in  order  that  it  may  be  so,  we  must  not  allow  them 
to  be  embarrassed  by  rules  of  practice  that  are  suited  only  to  those  who  maka 
vU«}  law  their  principal  study.  Where  the  statute  makes  no  particular  form 
essential,  we  should  not  require  it.  If  the  duty  of  the  viewers  has  been  sub- 
stantially performed,  we  ought  to  allow  their  certificate  all  the  force  and  vir^ 
tue  intended  by  the  statute."  And  the  general  rule  is  that  their  decisions  as 
to  matters  within  their  jurisdiction,  in  the  absence  of  mistake  or  fraud,  ara 
final  and  conclusive:  BUU  v.  Belknap,  38  Iowa,  225;  McKuver  v.  /eidbi,  69 
Id.  300;  Chrqf  v.  JBdrington,  29  Kan.  208;  BeUber  v.  Laieman,  12  Met  195; 
Oxbarwgh  v.  ^cesser,  30  Minn.  1 ;  i^bole  v.  Dewey,  3  Thomp.  k  C.  838;  S.  0., 
1  Hun,  629;  HM>  v.  Braehmanm,  24  Ohio  St.  3.  A  statute  making  their  de- 
terminations condosive  is  constitutional:  McKeeotr  v.  Jekk;  ntprtL  Though 
€ertiorari  may  issue  to  review  their  proceedings,  their  decisions  upon  tha 
merits  will  not  be  disturbed:  FoUe  ▼.  Dewey,  eupra;  S.  C,  1  Hun,  629.  In 
Pennsylvania  it  is  held  that  although  a  certificate  of  fenoe-viewen  be  defect- 
ive, it  must  be  sustained  as  to  matten  within  their  Jurisdiction  If  the  facts 
will  support  it:  Shriver  v.  Siepkeiu,  20  P^  St  138.  The  fact  that  a  repoH 
of  a  division  of  a  partition  fence  directs  that  each  shall  build  the  part  tMiffned 
to  him,  and  that  such  pert  shall  be  '*  kept  in  repair  by  him,  his  hein  and  as- 
signs, forever,"  does  not  vitiate  it,  for  it  merely  states  the  legsl  effect  of  the 
division:  Oattup  v.  Mulvah,  26  N.  H.  132.  An  apportionment  between  adja- 
cent ownen  of  part  only  of  their  division  fence  is  good  if  there  is  no  dispute 
as  to  the  residue  or  no  request  to  apportion  it:  PreecoU  v.  MudgeU,  13  Me. 
423;  Alger  v.  Pool,  11  Cosh.  450.  These  cases  are  probably  sufficient  to  give 
a  general  view  of  the  Jurisdiction  and  powen  of  fence-viewers,  and  of  the 
Tsliaity  and  effect  of  their  proceedings  and  determinations,  and  that  is  all 
that  is  here  intended.  Other  cases  bearing  upon  this  point  wiU  be  referred 
to  in  discussing  other  branches  of  the  subject. 

Who  Bound  to  CosrnuBim  to  PABnnoir  FmsoE,  and  Who  mat  Rv* 
fOBCi  LiABiUTr.— Whera  thera  is  nothing  but  the  line  between  two  traots 
of  land,  and  they  are  otherwise  within  the  statute,  they  are  adjoining  owneia 
and  bound  to  contribute  to  partition  fences:  JtamgUr  v.  MeOrelgki,  27  Pa.  BU 
96.  And  in  that  case  it  is  said  that  neither  can  escape  this  obl^tioo  ezoepi 
by  agreement.  Certainly  they  may  dispense  with  the  obligation  by  agreeing 
that  there  shall  be  a  lane  between  them,  nor  need  the  agreement  be  in  writ- 
ing: BUU  V.  Belknap,  38  Iowa,  225.  So  they  may  escape  it  by  agreeiDg  to 
indoee  their  lands  in  common,  and  will  then  be  remitted  to  their  common- 
law  rights,  as  respects  liability  for  mutual  trespasses:  Winiers  v.  Jaeob$,  29  Id. 
115.  But  is  an  agreement  not  to  maintain  a  partition  fence  absolutely  neces- 
Mtfy  to  escape  the  liability  ?  We  think  not.  Either  owner  may,  if  he  will, 
Imild  his  fence  on  his  own  land,  as  a  general  rule,  leaving  the  land  between 
himself  and  the  line  open,  and  will  not  then,  as  a  general  rule,  be  held  to  con* 
tribute  to  a  fence  erected  on  the  line.  Certainly  so,  unless  the  statute  ex- 
pressly or  impliedly  forbids  it.  In  such  a  case  the  two  ownen  are  not  *'  im- 
proving lands  adjacent:"  Bohrer  v.  i^oArei*,  18  Pa.  St  367;  8mUh  v.  Jokneon, 
76  Id.  191.    And  so  whers  an  ezisthig  partition  fence  is  destroyed,  it  is 
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held  that  either  owner  may  escape  any  liability  for  rebailding  it  by  building 
hia  fence  on  his  own  land,  leaving  the  intervening  space  open:  PtUmUr  ▼.  JZiKW, 
2  Id.  128.  It  is  said,  however,  contrary  apriarently  to  these  cases,  that  one 
of  two  adjacent  land-owners  cannot  evade  the  law  as  to  the  maintemnce  of  par- 
tition fences  by  building  his  fence  on  hia  own  land  a  few  feet  from  the  line: 
Talbnt  V.  Bla/tidetjtt  22  Iowa,  572.  The  true  nile  would  seem  to  be  that  thers 
must  be  something  more  than  a  mere  colorable  throwing  open  of  the  interven- 
ing land  to  escape  liability  for  the  nudntenanoe  of  a  joint  fence.  Where  a  pri- 
vate way  is  necessary  to  one  of  the  owners  to  enable  him  to  obtain  ingress  and 
egress  along  the  line,  he  cannot  be  compelled  to  maintain  the  whole  feooe  on 
his  own  side  of  the  way  and  lialf  that  on  the  other  aide:  Blctnd  v.  Ilixatbmgk, 
89  Id.  532. 

The  statutes  on  this  subject  generally  require  only  that  adjacent  owners  of 
**  improved  "  or  '*  inclosed  "  lands  sliail  contribute  to  partition  fences,  and 
owners  whose  lands  are  unimproved  or  uninclosed  cannot  be  compelied  to 
oontribnte.  A  decision  of  fence-viewers  rec|oiring  them  to  do  so  is,  there- 
fore, coram  noa  judice  and  void:  Beehtel  v.  Neilmm,  19  Wis.  49.  If  part  of 
an  owner's  land  is  Improved  and  the  residue  not,  he  is  liable  to  contribute  to 
a  partition  fence  only  along  the  improved  part:  James  v.  TibbetiSt  60  Me. 
657.  So  under  a  statute  allowing  an  adjoining  owner  to  elect  to  let  his  land 
lie  open  or  in  common,  and  thus  to  escape  liability  for  a  partition  fence,  such 
owner  may,  unless  there  is  something  to  Uie  contrary  in  the  statute,  let  part  of 
his  land  lie  open  and  avoid  contributing  to  the  partition  fence  pro  tanio:  Cham- 
berlain v.  Reed,  14  Hun,  403.  Under  the  New  York  statute  allowing  a  land- 
owner to  avoid  the  burden  of  a  partition  fence  by  electing  to  let  his  land  lie 
open,  notice  of  such  election  is  necessary  to  earape  contribution:  IloUaday  v. 
Marsh,  20  Am.  Dec.  678;  Perking  v.  Perkinn,  44  Barb.  134.  Merely  leavmg 
the  land  open,  it  seems,  is  not  enough:  Perkins  v.  Perkms,  supra.  Even 
after  an  owner  has  inclosed  his  land  and  joined  in  the  erection  of  a  partition 
fence,  he  may,  under  the  present  New  York  atatute,  after  due  notice  and 
proceedings  under  the  statute,  let  part  of  his  land  lie  open  and  remove  part 
of  the  fence,  and  he  then  becomes  liable  for  his  proportion  of  the  fence  that 
remains,  though  that  removed  had  1)een  assigned  wholly  to  him:  Cfhamberkum 
V.  Heed,  14  Hun,  403.  The  other  owner  may  thereupon  have  the  remaining 
fence  reapportioned:  Id.  In  Iowa  it  is  hehl  that  one  whose  land  is  inclosed 
ms%y  lay  o^jen  any  part  of  it  at  pleasure,  where  he  owns  no  part  of  the  divis* 
ion  fence:  Miner  v.  Bennett,  45  Iowa,  635.  Where  one  who  has  let  his  land 
lie  oi)en  under  the  statute  afterwards  incloses,  it,  and  joins  to  a  line  fence 
erected  by  an  adjacent  owner,  he  becomes  liable  fo'  half  the  cost  of  it,  and 
the  feuce-viewers  may  take  jurisdiction  to  apportion  it:  Held  v.  Pro^irielon, 
1  Cush.  11;  JlewiU  v.  Watkius,  11  Barb.  409;  Boeni^  v.  Ilombery,  24  Minn. 
307.  His  subsequent  abandonment  of  his  intent  to  inclose  before  tlie  stato* 
tory  .steps  are  taken  to  determine  his  liability  will  not  divest  the  jnriatliction; 
Boenig  v.  Ifomberg,  supra. 

The  question  as  to  when  laud  is  to  be  deemed  uudcr  improvement  so  as  te 
render  the  owner  liable  to  contribution  to  the  expense  of  partition  fences,  is 
a  mixed  one  of  law  and  fact,  to  bo  determined  by  tlte  jury  under  proper  instruo- 
tious:  Chase  v.  Je/ls,  58  N.  H.  280.  An  instruction  that  if  land  is  nsefl  or 
employed  to  good  purpose,  or  turned  to  profitable  account,  it  is  to  be  deemed 
improved  land  under  statute,  is  not  erroneous:  Id.  Land  occupied  by  build- 
ings devoted  to  the  public  use  is  *'  under  improvement,'*  but  is  held  to  be  laid 
**  in  common,  '*  and  therefore  not  wHhin  the  statute :  Wiggin  v.  Baptist  .Socir/y, 
43  N.  n.  260.     Land  is  deemed  not  to  lie  **  in  common,"  but  to  be  within  the 
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statute  as  to  partition  fenoes,  in  Iowa,  when  the  owner  wgregatea  It  from  ad- 
Joining  land  by  a  fence,  or  by  such  use  of  it  that  be  and  his  neighbors  oannol 
in  the  nature  of  things  use  it  in  common:  HewU  ▼.  /sioetf,  69  Iowa*  87.  Land 
'*in  common"  under  that  statute  it  land  the  use  of  which  is  such  that  it 
does  not  reiiuire  a  fence,  and  not  necessarily  land  used  strictly  in  common: 
SyoB  V.  Day^  58  Id.  256.  But  in  New  York  it  is  held  that  letting  *'  lie  open 
to  a  public  common,"  within  the  sense  of  the  statute,  must  amount,  on  the 
|»art  of  the  owner,  to  a  license  for  its  fxte  nse  by  all  the  people  of  the  town 
and  their  cattle,  in  order  to  avoid  liability  for  a  partition  fenoe:  PerkinM  v. 
Perhiu,  44  Barb.  134.  A  decision  of  the  selectmen,  under  the  Vermont  stat- 
ute, that  land  is  wild  and  uncultiTated,  and  that  the  owner  ought  not  to  be 
required  to  contribute  to  the  maintenance  of  a  partition  fence,  is  conclusive 
until  reverMd  by  the  selectmen,  and  cannot  be  impeached  collaterally  by  the 
adjoining  owner  by  proof  that  it  was  procured  by  fraud:  MiUer  v.  &ni6oni, 
54  Vt.  622. 

Owners  of  adjacent  town  lots  are  held,  in  lAghtfwA  ▼.  0TCi9t^  6  Heisk.  473» 
not  to  be  within  the  Tennessee  statute  requiring  adjoining  owners  of  lands  to 
contribute  to  partition  fences,  other  sections  of  the  statute  indicating  that 
agricultural  lands  are  meant  A  similar  deciaion,  under  a  Wisconsin  statutct 
U  Brook»  V.  AlUn,  1  Wis.  127. 

A  party  must  be  in  the  poaseesion,  use,  and  control  of  premises,  so  as  to  be 
able  to  fence  them  voluntarily,  in  order  to  be  liable  under  a  statute  relating 
to  partition  fences;  and  it  is  held  that  a  husband  lodging  with  his  wife,  who 
is  the  owner  and  exclusive  manager  of  the  premises,  he  himself  being  engaged 
iu  business  elsewhere,  is  not  within  the  statute:  CarpetUer  v.  Vail^  36  Mich. 
226.  An  owner  whose  land  is  in  the  possession  of  a  trespasser,  or  one  claim- 
ing for  himself  or  a  stranger,  is  not  liable  for  the  erection  or  repair  of  a  par- 
tition fence  between  that  and  adjacent  land:  Moore  v.  Levert^  24  Ala.  310. 
One  who  has,  by  agreement,  inclosed  his  land  with  that  of  others  is  never- 
tiieless  liable  to  contribute  to  a  partition  fence  between  his  laud  and  that  of 
au  adjadent  owner:  OonzaleB  v.  Waaaotit  51  Cal.  2^,  It  is  a  legal  incident  or 
appurtenance  attached  per  m  to  all  lands  inclosed  and  held  in  severalty, 
running  with  them  perpetually,  and  una£fected  by  ulterior  divisions  or  sud- 
dividons,  that  each  of  the  adjoining  proprieton  shall  make  and  maintain  one 
half  the  division  fence.  But  a  division  of  the  lauds,  by  sale  or  otherwise, 
prima  /aSU  subjects  them  to  a  new  division  of  the  fence  among  the  new 
owners:  Wrighi  t.  JVriglU^  21  Conn.  329. 

An  occupant  of  lands,  though  not  owner,  is  entitled  to  the  benefit  of  a 
statute  providing  for  the  recovery  from  adjacent  owners  or  occupants  of  a 
proportionate  part  of  the  expense  of  partition  fences:  ^ro)iJb  v.  Becker^  17 
Wend.  320.  Bnt  one  who  is  not  au  owner  or  occupant  of  adjoining  land  can- 
not insist  on  the  maintenance  of  a  partition  fence,  or  recover  for  a  deficiencjt 
//on  V.  Roehetter  etc  R,  R.  Co,,  9  How.  Pr.  453. 

LooATioH  OF  Pabtitioh  Fxnck.— As  already  stated,  fence-viewers  hava 
no  authority  to  direct  a  partition  fence  to  be  built  elsewhere  than  on  tha 
line,  although  the  authorities  are  not  entirely  harmonious  as  to  the  effect  of 
their  action  if  they  do  so.  See  the  cases  cited  supra,  in  discussing  the  juris- 
diction of  the  fenoe-viewers  and  the  validity  of  their  proceedings;  see  slso 
foti,  Whi^tever  may  be  the  effect  of  an  erroneous  location  of  the  fence  upon 
the  right  to  enforce  contribution,  it  certainly  cannot  affect  the  rights  of  the 
parties  in  other  reapeota.  It  is  held  in  Peaehongs  v.  Mueller ,  50  Iowa,  237, 
that  the  action  of  the  viewen  in  locating  the  fence  will  not  prevent  one  of 
the  adjacent  owners  from  showing,  in  a  proper  action,  that  the  fenoe  ia 
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plaoed  wholly  on  hii  land,  and  from  reooToriDg  damaf^aa  thenfor.  If  the 
f€Boe  ia  looatad  on  a  line  agreed  on,  whether  it  be  the  tnie  line  or  not*  it  is  a 
good  partition  fence,  and  the  parties  are  estopped  to  deny  it:  OaAonmgk  ▼. 
Boumr,  30  Minn.  1.  Mntoal  reoognition  of  a  fenoe  boilt  enttrely  on  the 
Und  of  one  as  a  partition  fenoe  estops  both  parties  from  complaining  of  aqy 
aet  which  would  haYO  been  lawful  if  the  fenoe  had  been  on  the  line,  sneh  ss 
ao  entry  to  repair  the  fenoe:  JTitnry  ▼.  /oiiet,  28  AU.  389. 

If  one  of  the  adjacent  owners  by  mistake  bnilds  the  partition  fenoe  on  Ibe 
Und  of  the  other,  by  his  license,  and  on  discovering  the  mistake  removea  tlie 
fence  to  the  tme  line  within  a  reasonable  time,  he  i»  not  liable  in  trespass  for 
removing  the  rails:  WaUon  ▼•  OaJhoun^  44  Mo.  368.  Where  adjacent  owners 
agree  each  to  bnild  half  the  partition  fence,  and  by  mistake  one  boilds  his 
fence  on  the  land  of  the  other,  and  the  land  is  sold  to  one  having  no  notice  of 
the  agreement^  the  fence  is  hisi  Clkmer  v.  WaUacet  28  Id.  556. 

A  partition  fenoe  should  be  bnUt  equally  on  the  land  of  both,  since  it  can 
not  be  built  on  a  mnthematioal  line,  and  there  is  no  reason  why  it  should  be 
built  more  on  the  land  of  one  than  on  that  of  the  other,  and  a  reasonable 
quantity  of  land  may  be  taken  for  the  purpose  on  both  sides;  and  so  in  ease 
of  a  ditch-fence:  NeuM  v.  HiU^  2  Met  180;  DytoH  v.  Ltfd^  2  Pa.  St.  488; 
IluhbtU  T.  Peek^  16  Conn.  183;  Warrtn  v.  8abin^  1  Laus.  79.  But  this  rale 
applies  only  to  partition  fenoes,  and  a  man  may  not  plant  the  comer-post  of 
his  front  fence  so  that  half  of  it  shall  be  on  his  neighbor's  land,  and  if  hs 
does  so,  it  is  a  trespass:  fftdtbeU  ▼.  Peck  and  Warren  v.  8abm^  mjam.  A 
Vixginia  worm-fence  projeoting  equally  on  the  land  of  each  is  held  to  be  a  good 
division  fence,  by  immemorial  usage,  in  New  York,  in  Rrria  v.  Van  ^aafcirfc, 
18  Barb.  307.  But  in  Jforion  v.  ReynMe,  46  N.  J.  L.  326,  S.  C,  46  Am. 
Bep.  776,  it  is  held  that  a  lloense  to  bnild  a  fence  on  the  line  will  not 
allow  a  worm-fence  orossingfrom  side  to  side.  If  more  than  half  of  a  partitioB 
fence  is  built  on  the  land  of  one  of  the  proprietors,  he  may  remove  the  exoei^ 
even  though  it  involves  the  removal  of  the  entire  fenoe,  if  he  has  not  sgresd 
to  have  it  so  placed:  Sparhawh  ▼.  TwUekdl,  1  Allen,  450. 

BncKDm  TO  BNroBcx  Cohtbzbutiov  io  Pabtition  Fbucb  depend,  of 
course,  upon  the  partionlar  statute,  in  case  of  a  statutoiy  fence.  Where  tiie 
fence  is  matter  of  coutraot  or  prescription,  the  remedies  to  enforce  the  ohUga* 
tion  have  already  been  adverted  to.  A  common  feature  of  partition-fenee 
atatutes  is  a  provision  that  where  one  of  the  adjacent  proprietoil  rcfnsss  or 
neglects  to  build  or  repair  the  portion  of  fence  assigned  to  him,  the  other  may 
build  or  repair  it  himself,  have  the  value  appraised  by  the  viewers,  and  then 
recover  the  amount  of  the  delinquent  proprietor.  And  in  eome  states  he  ii 
empowered  to  recover  double  the  amount,  by  way  of  penalty  for  the  default 
The  statutory  method  of  procedure  to  enable  one  owner  to  build  another^ 
portion  of  a  partition  fence,  and  then  recover  the  value,  is  ezblnsive^  and  a 
party  cannot,  without  resorting  to  the  statute,  go  on  and  bnild  the  whole  fenes 
and  then  recover:  Bwrr  v.  ffamer,  12  Neb.  483.  But  where  the  obligatisn 
to  contribute  to  the  expense  of  a  partition  fence  ereoted  by  one  adjacent 
owner,  after  the  other's  default,  has  once  attached,  alien  by  statute  to  enforas 
it  is  not  exclusive,  but  the  amount  may  be  recovered  by  action:  Ganzalee  v. 
Waeeon^  51  OaL  295.  Where  the  action  is  to  recover  double  the  value  by 
way  of  penalty,  it  must  be  an  action  on  the  case,  and  not  mdAUai^  ammnpelt 
Sharp  V.  Cwrtue,  15  Conn.  526;  8ai\fard  v.  HaMU^  SO  Me.  86.  As  to  the 
party  to  bring  an  action  for  ccmtribution,  it  must  no  doubt  be  the  party  wh» 
ereoted  the  fence  or  made  the  repairs,  and  if  before  recovering  it  he  conveyn 
Us  land,  his  grantee  does  not  succeed  to  his  right:  Ilaie  v.  Andrtwe,  76  DL 
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2.'>2.  But  where  the  stotate  pitmdea  that  "  whenerer  a  fenoo  ....  mob 
M  a  good  htubandmaD  ought  to  k«6p  shall  have  been  erected,  or  shaQ  here* 
after  be  erected,  on  the  line  of  his  land,  or  that  In  which  he  may  have  a  lease- 
hold, ....  each  person  shall  pay  the  owner  of  sneh  fence  alraady  erected,*' 
etc.,  a  grantee  of  an  owner  who  has  erected  a  partition  fence,  bat  has  not 
reoorered  oontribation  therefor  from  the  adjacent  owner,  may  himself  recover 
contribatlon  if  the  adjacent  owner  usee  snch  fence  after  the  oonveyanoe: 
BrwomBt  v.  LemgUmt  67  Mo.  610.  Since  the  right  either  to  oontribation  or 
to  the  penality  of  doable  valae  for  the  erection  or  repair  of  the  whole  of  a 
|iartition  fence,  in  case  of  the  adjacent  proprietor's  def anlt,  is  dependent  npon 
the  statate,  the  statnte  most  be  folly  complied  with  to  fonnd  the  right.  And 
the  plaintiff  most  show  each  compliance,  especially  in  an  action  to  recover 
the  doable  valne:  QwrpemUr  v.  VaU^  80  Mich.  220.  Unless  the  proceedinga 
fixing  the  defendant's  liability  to  bnild  or  repair  the  fence  were  valid,  the 
plaintiff  osanot  recover:  Fairha$ik»  v.  CMUf,  44  N.  H.  458.  And  in  ao 
action  on  the  case  for  the  doable  valne,  the  declaration  must  show  that  it  was 
the  defandant^  duty  to  baild  or  repair  the  fence:  Sharp  v.  Cwti§a,  16 
Conn.  620.  The  statnte  osaally  provides  for  notice  by  the  viewers  to 
the  party  to  repair  in  order  to  pat  him  in  default,  but  without  each  provision, 
notice  is  no  donbt  neoemary.  Parol  evidence  of  soeh  notice  is  saffidenk 
AbbeU  V.  ITowt,  22Meu  641;  Wittoughbyv.  CarUUm,  9  Johns.  130.  Thede- 
fendant  most  of  coarse  have  been  in  default  before  the  plaintiff  undertook  to 
build  or  repair  the  fence.  Bat  where  the  plaintiff  begins  to  repair  after  the 
default  is  oomplete^  he  la  not  bound  to  desist  npon  the  offer  of  the  defendant 
to  make  the  repalrss  Ot^yerv.<S^ralton,  29Conn.421.  If  the  atatute  providee 
f6r  an  adjudication  and  appraisement  by  fence-viewers  as  to  the  sufficiency 
and  value  of  the  fence  or  repairs  when  completed,  the  defendant  is  entitled 
to  notioeof  thdr  meeting  lor  that  purpose:  Lamb  v.  /Rdb,  11  Met  490.  An 
appraisement  is  not  neeesiaiy  before  suit,  however,  unless  the  statute  requires 
it,  and  the  value  may  be  proved  by  witnesssei  Bnmk  v.  .fiedber,  17  Wend. 
829;  PerHmY.  PmrkiM,  44  Barb.  184.  Sowheretheeertifioateof  the  viewen 
is  void  for  uncertainty:  ShHvtr^.  Btepkau,  20  Pa.  St.  138.  It  is  held  in 
(kdUp  V.  MyUah^  24  N.  H.  204,  that  the  plaintiff  must  show  the  fence  to 
be  on  the  line  in  order  to  recover,  and  that  the  fact  that  it  is  not  on  the  line 
is  a  good  defense.  So  in  KtmmdyY.  Owea,  181  Mass.  481,  where  there  has 
been  no  adjudication  by  the  viewers  designating  the  line.  But  in  Baker  v. 
JLaJbemon,  12  Met.  196,  it  was  held  that  where  the  assignment  by  the  viewers 
was  by  mistake  as  to  the  true  line,  on  the  part  of  the  plaintiff  and  defendant, 
and  the  part  of  the  land  on  which  the  fence  was  afterwards  adjudged  to 
the  plaintiff,  it  was  no  defense  to  the  aotion.  So  in  BM  v.  Brtnekmaim^  2Ji 
Ohio  St.  8»  it  was  decided  to  be  no  defense  that  the  fence  was  not  on  the 
line,  because  it  was  equally  useful  to  the  defendant,  and  adiq^teas  to  the  lino 
could  not  be  determined  in  snch  a  proceeding.  See  also  Btepkena  v.  ^AHsrr, 
25  Pa.  St  78,  substantially  to  the  same  effect  It  is  no  defense,  it  seems,  to 
an  aotion  for  the  recovery  of  the  expense  of  building  or  repairing  the  defend- 
ant's part  of  a  division  fenoe,  or  of  the  statatory  penalty  of  doaUe,  that  the 
plaintiff  has  built  a  better  or  more  expensive  fence  than  the  statute  requires: 
Rolb  V.  Brachmaam^  24  Ohio  St  3;  nor  that  ths  plaintiff's  part  of  the  fence 
was  insufficient  at  the  time  of  the  view :  Baker  v.  Lakemam^  12  Met  196.  The 
sale  of  the  land  by  the  adjoining  owner  after  proceedings  for  appraisement 
have  been  commenced,  and  notice  by  the  purchaser  that  he  does  not  intend 
to  improve  the  land,  will  not  defeat  a  right  to  recover  contribution  for  build- 
ing or  repairing  the  adjoining  owner's  part  of  the  fence:  /Isli  v.  FropnUm% 
I  Cash.  11. 
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Bvmctmsar  ov  Pabtition  Fbno& — ^Little  can  be  added  to  what  is  aud  oa 
this  aabjeet  in  the  note  to  Tonatoanda  B,  B.  Co.  ▼.  Munger,  49  Am.  Dec 
2^2.    It  U  there  correotly  hud  down  that  where,  by  atatate*  praacription,  or 
agreement,  adjacent  owners  are  jointly  bound  to  maintain  a  partition  fence, 
and  neither  is  severally  bound  to  maintain  any  particular  part  of  it,  they  are 
remitted  to  their  oommon-law  obligations,  and  each  must  keep  his  cattie  on 
his  own  land  at  his  peril,  and  will  be  liable  for  their  treapaases  npon  his 
neighbor,  without  regard  to  the  sufficiency  or  insufficiency  of  the  partition 
fenue.     lu  addition  to  the  cases  there  cited,  the  following  may  be  referred 
to  as  amply  supporting  the  rule:   Wthber  v.  C7osK>ii,  35  Me.  28;  Bradbmy  t. 
Oi(ford,  53  Id.  09;  Ayluworth  v.  /ferrington,  17  Mich.  417;  Coxe  ▼.  Bobhhu^ 
9  N.  J.  L.  3S4;  Ckaae  v.  Je/U,  58  K.  II.  2S0;  Z^ortf  ▼.  Wormwood,  50  Am. 
Deo.  586.    This  Lb  in  accordance  with  the  doctrine  of  the  principal  case.    Bat 
the  doctriue  is  there  put  rather  upon  tlie  ground  that  a*  partition  fence  is  an 
inside  fence,  and  not  within  the  atatute  requiring  land-owners  to  maintain  a 
particular  kind  of  fence,  that  statute  being  held  to  apply  only  to  exterior  fences. 
Upon  this  point  the  case  is  approved  in  Brady  v.  BaU,  14  Ind.  317;  OritmoM 
T.  Matter;  23  Id.  319;  Cook  v.  Morta,  33  Id.  49S.     Until  a  division  pursu- 
ant to  the  atatute  or  by  agreement,  a  partition  fence  is  deemed  the  oommon 
property  of  all  the  adjoining  proxirietors:  Walker  v.  Watrous^  42  Am.  Dec 
645;  Aylesworth  v.  Herrington^  17  Mich.  417;  SnyUn  v.  Demu,  57  Wis.  315; 
CubiU  V.  Porter,  8  Bam.  &  Cress.  257.     Where  a  fence  is  thus  jointly  main- 
tained, if  the  plaintiff's  cattle  oacape  through  it  upon  the  defendant*a  hmd,  and 
thence,  through  a  gate  negligently  left  open  by  the  defendant,  to  a  railway 
track,  where  they  are  killed  or  injured,  the  fact  that  the  plaintiff  has  fsiled 
to  keep  the  division  fence  in  repair  cannot  be  set  up  as  oontributoiy  negli- 
gence on  his  part:  PUzner  v.  Shinnick,  41  Wis.  676.     If  adjacent  ownen 
agree  to  dispense  with  the  partition  fence  aud  to  incloae  their  land  in  com- 
mon, it  ia  the  same  as  if  they  were  jointly  bound  to  maintain  a  division  fence. 
The  agreement  is  the  fence,  and  each  of  the  parties  is  bound  at  hia  peril  to 
keep  his  cattle  on  his  own  land:  WitUerti  v.  Jacobs,  29  Iowa,  1 15. 

If  a  partition  fence  has  been  divided,  either  by  statute,  agreement,  or  pre> 
scription,  and  a  particular  portion  assigned  to  each  of  the  adjacent  proprie- 
tors to  keep  in  repair,  each  ia  liable  tor  trespasses  committed  tiironffh  defects 
in  his  own  part  of  the  fence  by  his  cattle  upon  his  neighbor's  land:  Otkvm 
V.  Jdam$,  70  111.  291;  Stafford  v.  Inger^ol,  3  Hill  (N.  Y.),  38;  Saaolon  v. 
Bacon,  31    Vt.  540.     If,  through  a  defect  in  the  defendant'a  part  of  a 
partition  fence,  the  plaintiff's  horse  escapes  to  the  defendant's  land,  and 
is  there  gored  by  the  defendant's  ox,  the  defendant  ia  liable  if  the  in* 
jury  ia  a  probable  consequence  of   his  neglect,  but  not   otherwise,  .and 
whether  it  is  so  or  not  is  a  question  for  the  jury:   Saxlon   v.  Baeon, 
wpra.     So   where   the   plaintiff's   cattle   entered    the   defendant's    field 
through  the  defendant's  defective  portion  of  the  partition  fence,  and  were 
killed  by  eating  unripe  com.  Chancellor  Walworth  waa  of  the  opinion  that 
the  plaintiff  could  recover  after  an  appraisement  under  the  statute,  but  not 
otherwise:  Clark  v.  Brown,  18  Wend.  213.    That  case,  however,  ia  no  au- 
thority, as  the  members  of  the  court  of  errors  were  equally  divided.    Ths 
fact  tiiat  the  plaintiff's  part  of  a  division  fence  is  also  insufficient  will  not 
prevent  his  recovery  for  a  trespass  committed  through  the  defendant's  defect- 
ive portion  of  the  fence:  Ozbum  v.  AdanUf  tupra;  Saxton  v.  Bacon,  supra. 
There  are  cases,  however,  which  seem  to  hold  that  the  plaintiff  cannot  re- 
eover  at  all  in  snoh  a  caae  if  his  part  of  the  fence  is  defective:  Boack  t.  Law' 
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rence,  56  Wi«.  478;  Studwdl  ▼.  RUch^  14  Godxi.  292.  Certain  it  !8,.thftt  th* 
pliuntiff  in  sach  a  cat  •  cannot  reooTer  for  trespaBsea  committod  through  hia 
own  defective  portion  of  tha  fenoe,  whether  the  defendant'a  portion  ia  da* 
fective  or  not:  D'Arey  ▼.  iftOer,  86  IlL  102;  Minor  y.  Ddand,  18  Pick.  266| 
WMer  V.  Closaon^  35  Me.  26;  7orh  v.  Doom,  11  N.  H.  241;  Cawle9  ▼.  Baker, 
47  Barb.  562;  Rangier  ▼.  McOreight,  27  Pa.  St.  05.  Nor  can  tha  injured 
party  in  such  a  caaa  lawfully  impound  the  treapaaaing  animala,  and  if  ha  doea 
80,  replevin  will  lie:  Webber  ▼.  Otoseon^  eupra;  York  v.  Davis,  supra.  The 
burden  ia  on  the  plaintiff  aning  for  auch  a  traapaaa  to  show  that  Ida  injury  ia 
not  due  to  his  own  negligence  in  maintaining  bis  part  of  the  fence:  Albrigki 
Bnuur,  14  HI.  App.  319.  And  if  both  parte  of  the  fence  are  defective,  and 
it  IB  not  ahown  through  which  part  the  treapaaaing  animala  entered,  there 
can  be  no  recovery:  Dejfo  v.  Stewart^  4  Denio,  101;  Tupper  v.  Clartf  43  Vt. 
200.  A  third  person,  whose  cattle  are  lawfully  on  land,  the  owner  of  which 
ia  bound  to  maintain  the  whole  or  part  of  a  diviaion  fence  against  an  adjoin- 
ing oloae,  ia  liable  for  treapaases  committed  by  his  cattle  through  defects  in 
that  part  of  the  fence  which  the  owner  of  the  land  is  bound  to  maintain,  to 
the  same  extent  aa  if  he  were  the  owner:  Staffcrd  v.  Ingernol^  3  Hill  (N.  Y. ),  38. 
One  who  ia  bound  by  atatute,  agreement,  or  prescription  to  maintain  the 
whole  or  part  of  a  division  fence  against  an  adjoining  dose  is  not  bound  to  do 
so  as  against  cattle  not  lawfully  there:  Rvat  v.  Low,  6  Masa.  90;  lAuU  v. 
Lathrop,  5  Me.  356.  And  where  a  stranger's  cattle,  unlawfully  in  the 
highway,  stray  upon  the  defendant's  land,  and  escape  thence  through  the  de- 
fendant'a defective  portion  of  a  partition  fence  to  the  plaintiff's  adjoining 
close,  and  do  damage,  it  ia  held  that  the  defendant  is  not  liable:  Lawrence  v. 
Combs,  37  N.  H.  331.  No  one  but  the  owner  or  occupant  of  land  haa  any 
remedy  against  either  the  owner  of  the  land  or  the  ownei  of  the  adjacent 
close  for  a  neglect  to  maintain  a  division  fence.  And  it  has  been  held  that 
where  a  stranger  at  work  on  the  defendant's  land  ia  injured  by  a  horse  falling 
upon  him  from  a  precipice  upon  adjoining  land,  for  want  of  a  partition  fence, 
which  it  is  defendant'a  duty  to  maintain,  he  cannot  recover  against  defendant 
therefor:  Ryan  v.  Rochester  etc,  R,  R.  Co.,  9  How.  Pr.  453. 

The  statutory  remedy  for  an  injury  resulting  from  a  neglect  to  maintain  a 
diviaion  fenoe,  by  reason  of  the  trespass  of  animals,  is,  as  the  foregoing  caaea 
ahow,  not  exclusive,  but  the  party  may  waive  that  remedy  and  bring  hia  ac- 
tion: Coxe  v.  Bobbins,  9  N.  J.  L.  384;  Saxton  v.  Baeon^  31  Vt  540;  Stafford 
v.  Ingersol,  3  Hill  (N.  Y.),  38.  Indeed,  in  the  latter  case  it  is  aaid  that  the 
only  remedy  is  by  action  where  the  treepasa  is  committed  by  a  stranger'a  cattle 
lawfully  upon  the  adjoining  close.  In  the  case  already  referred  to,  where  the 
plaintiff 'a  cattle  were  killed  by  eating  unripe  com  in  the  defendant'a  field* 
having  broken  in  through  the  defendant's  defective  part  of  the  division  fence, 
the  supreme  court  of  New  York  decided  that  the  plaintiff'a  remedy  waa  an 
action  on  the  case,  aud  that  the  statutory  remedy  by  appraisement,  eta,  woold 
not  apply,  and  ^he  decision  waa  affirmed  by  an  equal  division  of  the  court  of 
errors:  ClarJs  v.  Brown,  18  Wend.  213.  Where  a  defendant  ia  bound  by 
agreement  to  maintain  a  particular  part  of  a  division  fence,  it  is  held  in  Waiker 
V.  Watrous,  42  Am.  Dec.  646,  that  trespass  will  not  lie  for  an  injury  re- 
sulting from  his  neglect  to  do  so,  but  the  remedy  is  by  an  action  on  the  con- 
tract. But  this  seems  to  be  at  variance  with  the  general  doctrine  of  the  oases: 
See  the  note  to  Tonawanda  R,  R.  Co,  v.  Munger,  49  Am.  Dec.  253. 

Bbmoval  or  Partition  Fbnob  or  Injury  thrrro,  and  Biobt  oi 
Action  THXRSfOB. — ^Whether  a  partition  fence  haa  been  erected  by  agree- 
nent  or  under  the  statute,  and  whether  it  haa  been  divided  or  not,  each  of 
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the  ootermlnoiu  proprloton  hat  %  beneficial  intereet  in  the  whole  fence,  and 
neither  can  remoTe  it  or  destroy  it  without  the  ooneent  of  the  other,  except  in 
the  manner  proTided  by  statute:  NeiM  t.  HiO^  2  Met.  180;  McCormiek  t. 
Tate,  ao  HL  334;  Rickardmm  t.  MelkmgaU,  11  Wend.  46;  Smiih  ▼.  JoliMmm, 
76  Pa.  St.  191;  SiaOcup  v.  Bradly.  3  Cpldw.  406;  8ayU$  v.  BemU,  67  Wm. 
316.  And  the  removal  or  deatmotion  of  it»  except  in  the  statntocy  mode,  ia  a 
trespass:  Dreetv.  flTiote, 37  Ark.  122;  Ania ▼. /oJbiMm,  76  Pa.  St.  191;  SkM- 
eup  ▼.  Bradip,  3  Ooldw.  406.  One  of  the  tenants  in  common  of  a  hedge  may 
kiaTC  trespass  against  his  co-'tenant  for  grabbing  it  up^  bat  not  for  clipping  it: 
Voyee  ▼.  Vayee,  Gow,  201.  And  it  is  held  that  the  mere  knocking  off  of  a 
plank  from  a  partition  fence  by  one  of  the  adjacent  owners  is  no  trespass,  be- 
cause  it  is  common  property:  Dreei  ▼.  SttUef  37  Ark.  122.  And  in  the  same 
case  it  is  held  that  the  breaking  of  the  fence  by  one  of  the  owners  is  not  a 
misdemeanor,  nnder  a  statute  providing  for  the  punishment  of  the  oflfanee  of 
breaking  the  fence  of  another,  owing  to  the  community  of  interest  An  owner 
building  a  fence  on  his  own  land  cannot  remove  a  portion  of  the  partition 
fence  already  existing  on  the  line:  Smith  v.  Joknmm,  76  Pa.  St.  191.  The 
doctrine  of  these  cases  does  not  forbid  the  removal  of  a  fence  by  the  party 
bound  to  maintain  it  for  the  purpose  of  rebuilding  it  of  other  materials:  Bvr- 
reU  V.  Burrttt^  11  Mass.  294;  nor  does  it  forbid  the  removal  of  a  fence  erected 
upon  one's  own  land,  except  where  it  has  become  a  partition  fence,  by  agree- 
ment or  otherwise. 

The  remedy  by  action  for  damages  for  the  unlawful  removal  of  a  partitioB 
fence  is  not  exclusive;  the  injured  party  may  proceed  under  the  statute  to 
rebuild  the  fence  and  recover  the  expense:  Richardmm  v.  McDtmgaU,  11  Wend. 
46.  In  an  action  of  trover  for  the  unlawful  removal  of  a  partition  fence,  leav- 
ing the  plaintiff's  land  exposed,  evidence  that  hii  premises  were  of  small  value 
is  inadmissible  in  mitigation  of  damages:  Avairy  v.  Stareff,  50  Ala.  54. 

MiaoKLLAKBOuii  Mattsbs  AfTiOTiNO  PAXTiTioir  Fknois.— A  statute  re- 
quiring parties  to  "  maintain "  partition  fences  imposes  an  obligation,  not 
merely  to  repair  the  fence  when  necessary,  but  to  rebuild  it  in  case  of  its 
accidental  destruction  by  fire  or  otherwise:  Rhodu  v.  Mumery,  48  Ind.  216. 
Under  a  statute  providing  that  parties  shall  maintain  respectively  "  a  just  and 
equal  proportion  **  of  partition  fences,  the  proportion  is  not  to  be  ascertained 
by  simply  dividing  the  whole  fence  into  two  equal  parts,  but  it  is  a  just  and 
equal  proportion  with  respect  to  cost  of  construotion  and  maintenance!  AoM 
V.  Dtwey,  3  Thomp.  &  G.  638;  S.  C,  1  Hun,  529. 

Thx  fbinoifal  oasi  m  citxd  to  the  point  that  at  common  law  an  owner  of 
animals  is  bound  to  keep  them  upon  his  own  land,  in  IndkmapolU  ete.  R,  R, 
Co.  V.  Hwrtet,  38  Ind.  569.  And  in  Clark  v.  SUpp,  75  Id.  116,  it  Is  cited  to 
the  point  that  the  legislature  may  provide  that  there  shall  be  no  rsoovery  for 
a  trespass  of  catUe,  unless  they  break  through  a  lawful  fence. 
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Vctdob'b  DiOLAKATiona  AVTSR  OoMYXTAiTcx  OF  B.zijjTX  ars  admlsslbk  ts 
defeat  it. 

ObANTXI    SiTRBIlfDIBIVO   DUD    TO    GbaHTOB    TO    BB   CaITOILID   GAlWOt 

RiooyxB  the  land  from  a  devisee  of  the  grantor,  upon  proof  of  the  loss  ol 
the  deed  and  parol  evidence  of  its  contents,  because  he  haa  volnntarili 
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dflstroTed  hUevideiioe  of  tiUe;  bat  thii  rale  is  limited  to  aetioiui  betweea 
poitiM  to  the  deed  and  thoee  standing  in  the  tame  relation. 

Atatb  ov  Gokdition  SoBBiQiTxaT  wsm  vov  Baman  nvriL  Ewtbt  for 
bceaoh  of  the  oonditioat  bat  where  the  grantor  remains  in  poseeeeion  of 
the  land  and  transmits  it  to  hie  devisee^  who  sets  np  her  title  in  opposi- 
tion to  that  of  the  grantee^  in  an  notion  by  the  latter  to  recover  poesesrion, 
it  ii  sa£Boientwithoat  a  formal  entry. 

ImRBuonov  tsat  Gonyetakoi  ot  Estati  ov  Coitdition  SumQumr  n 
Yoro,  if  the  grantee  refiises  or  fails  to  perform  the  condition,  is  not  strictly 
eomot,  inaamneh  as  it  does  not  state  the  necessity  of  an  entry  for  con- 
ditioii  brakflOt  bat  it  is  not  entmeoos  as  applied  to  the  evidenoe,  where 
it  appears  that  the  sitaatioa  of  the  psrties  was  sooh  as  not  to  reqaire  a 
formal  entry. 

fmiBironov  vov  Stbioilt  Oobsiot  Whiob  will  Pimduoi  Biobtt  Ha- 
BULT  apon  the  faots  of  the  case  is  not  error. 

InRmuonov  nov  PmninrouaLT  Wobdxd^  whose  preeise  import  is  not 
desr,  is  objectionable  for  that  reason. 

CoiraiDnuxioii  Bxpbbhid  ur  Dbsd  mat  aa  YaaiaD  ar  Pabol  to  almost 
any  extent,  since  the  estate  does  not  depend  apon  it,  bat  apon  the  condi- 
tions and  limitations  desoriptiTe  of  its  qoantity  and  dnration  ezpreesed 
in  the  deed. 

Obbd  oAHvor  aa  AToiaaD  ar  Ezsauraio  Paoor  that  GovainoM  loa 
OaANToa's  SuppoaT  was  part  of  the  consideration,  and  that  the  condi- 
tion has  not  been  performed. 

Coin»iTiov8  SunaQuavT  abb  hot  FAToaaa  by  the  law,  and  are  rarely  en- 
forced in  equity  so  as  to  divest  an  estate  for  a  breach,  though  often  re- 
lieyed  against 

CoaainoaB  SuBsaqnaira  oahvot  aa  FaaBUiiaD  oa  Paoraa  Aliuhim,  an* 
less  it  may  be  to  tnra  an  absolate  deed  into  a  mortgige,  and  even  that 
isdoabtfaL 

Deed  Stifulatdio  voa  Furuaa  Soaaasraaa  or  Poaaissiov  is  not  void  as 
creating  an  estate  to  conmienoe  la  JtUwro,  since  possession  is  not  an  es- 
sential part  of  the  estate. 

FonnsioH  TAKaa  PnasuAKT  to  Pabol  Puboeasb  op  Rbaltt  Takbi 
Casb  cot  op  Statdtb  op  Fbaudb,  bat  a  continaance  of  possession  by 
one  parofaasing  while  in  possession  will  not  do  so,  it  seems;  bat  the  pax* 
chaser  cannot  be  tamed  oat  antU  the  parohase  money  is  repaid. 

Dbbd  m  Valid  without  GoNsiasBATioN  between  the  parties. 

Obpibbb  18  Bouaa  bt  Tbstatob's  Dkbd  equally  with  the  teetator. 

Pabtt  DnraoTiHo  Eyidbnob  aoaihbt  his  Titlb  raises  a  strong  pmompi 
tion  sgainst  it,  bat  the  presomption  is  not  conclasive. 

AD1RB8I01I8  BT    PaBTT  PbVDINO  SuIT  ABB  NOT  CoNOLUBITB,   bat  gSDSfally 

weak»  eridence,  except  admissions  in  court  for  the  parpoee  of  trial,  and 
admissions  held  oonolosiTe  on  grounds  of  public  poUoy. 

ftoov  OP  Datb  op  Lo0t  Dxbd  is  UBKBGaBSABT,  becausc  a  deed  is  good 
without  a  date. 

4Paoop  OP  CoBTBHTS  OP  Loot  Dbbd  is  addressed  to  the  jury,  but  under  di- 
rection of  the  court.  Vague  recollections  are  not  sufficient,  but  preeise 
proof  is  not  required;  reasonable  certainty  as  to  the  property  oonpeyed, 
the  estate  oreated,  the  conditions  annexed,  and  the  signing;  sssling;  aa4 
dsUpery  of  the  deed  is 
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Objbction  to  Proof  of  Contents  of  Lost  Dksd  iittst  bb  Made  at 

Pbopbr  Ttmk  to  be  availing. 
DsnsBK  Takes  Dbvxsor*s  Titlb,  and  i8  Affkctbd  by  ma  Knowlbdob 

of  the  state  of  it  to  the  same  extent  as  by  his  own  knowledge. 
DBVI8BB  IB  not  Affbctbd  bt  Estoppbls  IS  Pai8  as  to  hls  title,  as  he  is  aoi 

a  porohaser  for  valuable  consideration,  and  such  purchasers  alone  ars 

affected  by  such  estoppels. 

Appeal  from  a  judgment  for  the  defendant  in  an  action  to  re* 
eover  realty.     The  facts  are  stated  in  the  opinion. 

Z.  Baird,  S.  A.  Huff,  J.  M,  La  Rue,  S.  C.  Wxllsan,  and  J.  R 
McDonald,  for  the  appellant. 

E,  A.  Hannegan,  for  the  appellee. 

By  Court,  Goosnrs,  J.  This  was  an  action  to  recover  real 
estate.  Both  parties  claimed  the  property  under  James  A. 
Thompson,  deceased:  William  Thompson,  the  plaintiff,  as  pur- 
chaser, and  Martha  E.  Thompson,  the  defendant,  as  his  devisee. 
The  judgment  below  was  for  the  defendant. 

The  plaintiff  claimed  title  under  a  deed  alleged  to  have  been 
made  by  the  deceased,  which  was  never  recorded,  and  has  been 
lost.  One  Moore  testified  that  in  1839  he  was  reading  with  the 
deceased;  that  at  his  request  he  accompanied  him  to  the  house 
of  a  justice  of  the  peace,  residing  some  eight  or  ten  miles  off; 
that  James  A.  Thompson  acknowledged  before  the  justice  a  deed 
for  the  land  in  question  to  his  brother,  William  Thompson;  that 
it  was  a  deed  in  fee-simple  with  warranty  of  title;  that  he  read 
and  witnessed  it;  that  he  could  not  remember  the  consideratioD 
expressed;  that  they  returned  home  by  way  of  Covington,  the 
plaintiff's  place  of  residence,  where  the  deed  was  delivered  to 
him.  He  believed  the  name  of  the  justice  was  Lewellyn.  The 
witness  did  not  describe  the  lands  by  their  congressional  subdi- 
visions and  numbers,  but  identified  one  eighty-acre  tract  as  the 
home  farm,  and  three  others  as  the  Shoafstall  farm — the  two 
farms  lying  about  a  mile  apart.  The  deceased  lived  on  the 
home  farm,  which  lay  within  about  three  fourths  of  a  mile  of 
Covington. 

The  plaintiff  deposed  that  the  deed  was  lost;  that  he  had 
made  diligent  search  for  it,  and  it  could  not  be  found;  and  that 
he  had  neglected  to  have  it  recorded. 

It  was  proved  that  a  justice  by  the  name  of  Lewellyn  resided 
at  the  time  in  Wabash  township,  Fountain  county,  eight  or  ten 
miles  from  Covington,  who  was  dead;  that  the  justice  and  the 
recorder  resided  at  the  same  time  in  Covington,  who  were  still 
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ftliye;  and  no  reason  was  given  wbj  the  deed  was  not  acknowl* 
edged  before  one  of  the  latter  instead  of  before  Justice  Lewelljn. 

Frequent  declarations  of  the  deceased  were  testified  to,  mostlj 
by  members  of  the  family,  to  the  effect  that  he  had  sold  the 
lands  to  the  plaintiff,  who  was  to  support  the  father  and  mother, 
and  that  when  he  got  his  pay  he  would  have  no  further  interest 
in  them. 

The  administrator  of  the  estate  of  James  A.  Thompson,  de« 
ceased,  testified  that  he  found  in  a  pocket-book  of  the  deceased 
the  following  obligation  in  the  plaintiff's  handwriting:  "  May  7, 
1839.  I  promise  to  pay  J.  A.  Thompson  three  thousand  three 
hundred  dollars  when  he  gives  me  possession  of  the  lands  which 
he  is  occupying  at  this  time.    W.  Thompson. 

'*  1  further  agree,  in  the  purchase  of  the  lands,  to  take  care 
of  father  and  mother,  and  maintain  them  as  long  as  they  live, 
from  the  time  J.  A.  Thompson  gives  me  possession  of  said  lands. 
W.  Thompson." 

The  evidence  of  both  parties  showed  that  J.  A.  and  W.  Thomp- 
son came  to  Indiana  and  settled  near  Covington  about  1826;  that 
for  many  years  they  had  been  partners  in  a  tanneiy  on  the  home 
farm,  in  distilling,  in  merchandising,  and  that  they  had  erected 
together  a  warehouse.  J.  A.  Thompson  resided  on  the  farm, 
and  maintained  his  father  and  mother  until  his  death  in  1853. 
James  owned  two  thirds  in  the  partnership,  and  William  one 
third  interest. 

The  defendant  was  an  illegitimate  daughter  of  the  deceased, 
he  having  never  married.  She  lived  with  him  until  his  death, 
and  was  a  minor  at  the  time  of  the  trial.  In  his  last  sickness 
he  made  a  will,  by  which  he  devised  his  real  estate  to  her,  which 
he  estimated  to  be  worth  ten  thousand  dollars.  His  personal 
property,  which  he  estimated  at  the  same,  subject  to  certain 
specified  apportionments,  was  left  to  follow  the  law  of  descents. 

It  appeared  in  evidence  that  the  deceased  claimed  the  land  in 
question  as  his  own  until  his  death;  that  he  was  in  the  contin- 
ued occupancy  of  it;  that  he  built  a  house  upon  it  worth  some 
four  hundred  or  five  hundred  dollars,  and  had  laid  the  founda- 
tion  and  prepared  the  materials  for  another  at  the  time  of  his 
death;  that  he  had  planted  an  orchard;  and  that  at  all  times 
since  1839  he  had  appeared  to  be  the  owner. 

Evidence  was  given,  to  show  that  immediately  after  the  death 
of  J.  A.  Thompson  the  plaintiff  took  possession  of  the  money  he 
had  on  hand,  amounting  to  about  forty-four  dollars,  a  part  of 
which  he  paid  to  hands  for  harvesting  on  the  place.    His  con* 
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fessionB  were  also  proved  to  the  efCeot  that  Bome  papen  which 
he  found,  which  he  stated  were  of  no  valae,  he  bumed,  among 
which  wexe  receipts  for  taxes.  One  Eellj  administered  on  the 
estate,  no  executor  having  been  named  in  the  will,  at  the  plain- 
tiff's  request.  Kelly  testified  that  the  papen  pertaining  to  the 
estate  were  delivered  to  him  by  the  plaintiff;  that  at  the  time  of 
so  doing  he  stated  that  his  brother  held  a  large  note  against 
him,  which  thej  searched  for  but  did  not  find;  and  that  he  after- 
wards found  tixe  note  in  the  back  part  of  an  old  pockei-book. 
The  plaintiff  claimed  that  the  estate  was  indebted  to  him  over 
five  thousand  dollars. 

David  Brier,  who  drew  the  will,  testified  that  the  deceased 
told  him  at  that  time  that  William  was  largely  indebted  to  him, 
and  seemed  uneasy  in  consequence  of  the  unsettled  state  of  their 
mutual  dealings. 

The  defendant  gave  in  evidence,  over  the  plaintiff's  objection, 
dedarations  made  by  J.  A.  Thompson  in  1846,  when  the  plaintiff 
was  not  present,  to  the  effect  that  he  had  bought  William  out, 
and  that  he  owned  all  the  property  himself.  Other  declarations 
of  the  deceased,  nuule  at  different  times  after  the  alleged  con- 
veyance to  the  plaintiff,  to  a  similar  effect,  were  given  in  evi- 
dence over  the  plaintiff's  objection,  to  which  he  excepted.  As 
some  of  the  instructions  given  at  the  instance  of  the  defendant, 
assumed  that  there  might  have  been  a  surrender  of  the  deed,  or 
a  reconveyance  by  William  to  James,  this  testimony  may  have 
had  an  important  bearing  upon  that  question. 

We  think  its  admission  was  erroneous.  The  general  rule  is 
well  settled  that  the  declarations  of  a  vendor,  made  after  his  con- 
veyance, are  not  admissible  in  evidence  to  defeat  it:  Dae  ex  dem. 
Uaacwdl  v.  Moure,  4  Blaokf.  445  [80  Am.  Dec.  666J,  and  authori- 
ties there  cited.  It  is  true  that  the  declarations  of  a  party  in 
possession,  in  derogation  of  his  own  title,  may  be  given  in  evi- 
dence: DoeY.  Evans,  8  Id.  822;  and  there  are  cases  in  which 
they  are  evidence  to  prove  fraud  in  the  vendor,  after  a  pretended 
sale.  But  no  fraud  is  alleged  here,  as  against  the  grantor,  nor 
would  it  avail  the  defense  if  it  were  alleged  and  proved.  His 
conveyance  would  bind  him  and  his  devisee. 

The  plaintiff  prayed  the  following  instruction:  *'If  the 
jury  believe  that  James  A.  Thompson,  in  the  spring  or  sum- 
mer of  1889,  executed  to  William  Thompson  a  deed  for  the 
land  in  dispute,  in  consideration  of  the  execution  to  James  by 
William  of  the  note  or  agreement  read  in  evidence,  and  thai 
since  the  death  of  James,  and  before  the  commencement  of  this 
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euit,  William  tendered  to  the  administrator  of  the  estate  of 
James  the  amount  of  said  note,  and  demanded  possession  of 
fiaid  lands,  the  jury  must  find  for  the  plaintiff,  unless  they  are 
satisfied  that  William  Thompson  has  reconveyed  said  lands  to 
James." 

The  foregoing  was  the  second  of  a  number  of  instructions 
prayed  by  the  plaintiff.  The  third  refused,  and  the  fourth  re- 
fused as  asked  and  given  as  modified,  will  be  considered  in 
connection  with  it,  without  setting  them  forth  at  length. 
They  raise  the  question  whether  the  grantee  in  a  couTeyanoe 
€an,  as  between  himself  and  the  grantor,  defeat  his  right  to  re- 
coyer  the  property  by  any  other  means  than  by  a  reconyeyanoe. 
On  this  question  we  think  the  law  was  correctly  giyen  to  the 
jury  in  a  modification  of  the  fourth  instruction.  It  is  as  fol- 
lows: **  If  the  deceased  got  possession  of  the  deed  by  deliyeiy, 
or  with  the  consent  of  William,  with  the  yiew  of  surrendering 
ihe  title  cony^ed  by  the  deed,  William  cannot  recoyer." 

His  inability  to  recoyer  would  not,  in  such  a  case,  be  because 
lands  can  be  cony^ed  by  parol,  but  because  he  has  yoluntarily 
destroyed  the  eyidence  of  his  title.  He  cannot  be  permitted  to 
allege  that  a  deed  is  lost,  and  thereu]K>n  giye  parol  eyidence  of 
its  contents,  when  he  has  surrendered  it  to  be  canceled.  The 
deed  is  not  lost  in  such  a  case. 

We  say  nothing  at  present  in  reference  to  a  recorded  deed, 
where  the  record  is  made,  as  under  our  statutes,  of  the  same 
grade  of  eyidence  as  the  original.  There  would  be  this  differ- 
ence in  the  two  cases:  the  parol  proof  might  yary  from  the  lost 
instrument,  while  the  record  wotdd  be  a  transcript  oi  it:  See 
MoBon  y.  Orani,  21  Me.  160;  Wikan  y.  Camdy,  2  Ind.  562; 
Speer  y.  Speer,  7  Id.  178  [68  Am.  Dec.  418];  1  Greenl.  Ey.,  sec. 
265,  note  8.  We  intentionally  limit  the  rule,  as  here  laid  down, 
to  cases  between  the  parties  to  the  deed  and  those  standing  in 
the  same  relation  to  each  other. 

Other  instructions  prayed  by  the  plaintiff  were  refused;  but 
as  the  same  questions  arise  upon  those  which  were  giyen,  they 
will  not  be  separately  noticed.  At  the  instance  of  the  defend- 
ant, the  court  instructed  the  jury  that  **  a  deed  which  contains 
certain  conditions  subsequently  to  be  performed  by  the  pur- 
chaser is  yoid  if  he  should  fail  and  refuse  to  perform  those 
conditions.*' 

This  instruction,  though  not  strictly  correct,  should  not,  when 
applied  to  the  eyidence,  be  held  erroneous.  An  estate  upon 
condition  subsequent  does  not  reyert  until  entry  for  the  condi- 
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tion  broken:  4  Kent's  Com.  122  et  seq.;  2  Bla.  Com.  15o,  1G5; 
Cross  Y.  Carson,  8  Blackf.  188  [44  Am.  Dec.  742];  Doe  y.  Cassi- 
day,  9  Ind.  68,  at  the  present  term.  Bat  the  evidence  shows 
that  J.  A.  Thompson  remained  in  possession  nntil  his  death,  and 
that  he  left  the  defendant  in  possession  likewise,  as  his  devisee. 
He  conld  not  enter  upon  his  own  possession  for  condition 
broken;  and  although  he  might,  perhaps,  under  the  circum- 
stances, have  proceeded  by  action  to  divest  the  estate  of  the 
grantee,  it  wotdd  have  been  a  useless  act,  which  the  law  does 
not  require.  The  defendant  set  up  her  title  in  opposition  to 
that  of  the  plaintiff  in  this  action,  and  we  are  of  the  opinion 
that  that  was  sufSoient.  She  had  an  equity,  at  least,  and  that 
was  all  she  needed  to  defend  her  possession:  2  B.  S.  39,  sec. 
66,  subsec.  8.  An  instruction  should  be  held  right  if  it  would 
produce  the  proper  result  upon  the  facts  of  the  case,  whether 
technically  accurate  or  not:  Shook  v.  Stale,  6  Ind.  118. 

The  second  instruction  given  at  the  instance  of  the  defend- 
ant is  as  follows:  "  If  the  jury  should  believe  from  the  evidence 
in  this  case  that  William  Thompson  purchased  and  received  a 
deed  for  the  land  in  controversy  from  James  A.  Thompson,  and 
that  a  part  of  the  consideration  of  the  deed  was  the  support  and 
maintenance  by  William  of  their  father  and  mother,  the  deed  is 
void  if  William  failed  to  comply  with  that  stipulation,  until  the 
death  of  their  father  rendered  its  performance  imi>os8ible  by 
him.'' 

We  cannot  subscribe  to  this  doctrine.  The  instruction  is  not 
perspicuously  worded,  and  its  precise  import  is  not  clear.  It  in 
objectionable  for  that  reason.  We  understand,  however,  that  it 
proposes  to  give  a  construction  to  the  deed  by  proof  of  the 
nature  of  a  part  of  the  consideration  agreed  to  be  given  for  the 
land;  and  this  is  not  predicated  of  a  consideration  expressed  in 
the  deed  alone,  but  would  include  one  proved  aliunde.  The 
consideration  expresised  is  the  least  important  part  of  the  deed, 
and  may  be  varied  to  almost  any  extent  by  .parol  evidence:  Bod> 
hill  V.  Spraggs,  9  Ind.  80  [ante  p.  607],  at  the  present  term.  The 
estate  created  does  not  depend  upon  it,  but  upon  the  conditions 
and  limitations  contained  in  the  instrument,  descriptive  of  its 
quantity  and  duration,  found  generally  in  the  premises,  haben- 
dum, etc. :  4  Kent's  Com.  468.  We  do  not  pretend  to  say  that 
a  deed  might  not  be  so  drawn  as  to  annex  a  condition  to  the  pay- 
ment of  the  consideration;  but  we  understand  this  instruction  to 
include  a  consideration  proved  as  well  as  one  expressed.  None 
of  the  cases  referred  to— Cross  v.  Carson,  8  Blackf.  188  [44  Am. 
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Dec.  742];  Stone  y.  Hiueford,  Id.  452;  Hefner  v.  Toimt,ld  455; 
or  Leach  v.  Leach,  4  Ind.  628 — are  at  yariance  with  this  Tiew. 
In  the  latter  case  the  bond  which  contained  the  condition,  and 
the  deed,  were  constraed  together  as  one  instrument.  The 
estate  was  yoidable,  not  Toid.  Conditions  subsequent  are  no 
favorites  of  the  law :  4  Kent's  Com.  129.  Equity  will  often  re- 
lieve against  them,  but  will  never,  except  in  extreme  cases,  lend 
its  aid  to  divest  an  estate  for  a  breach  of  such  condition:  Id. 
180.  They  are  neither  to  be  presumed  nor  proved  aliunde, 
except,  perhaps,  to  turn  a  deed  absolute  into  a  mortgage;  and  a 
cloise  scrutiny  of  the  authorities  will  show  that  even  that  is  not 
an  understood  proposition. 

The  third  instruction  was  erroneous.  It  was  as  follows:  "A 
valid  deed  must,  on  its  face,  carry  immediate  possession;  and 
is  void,  as  a  deed,  if  it  stipulates  for  the  surrender  of  posses- 
don  at  a  future  or  uncertain  time." 

It  was  an  ancient  rule  of  the  common  lew  that  an  estate  of 
freehold  could  not  be  created  to  take  eft'ect  in  the  future:  2 
Bla.  Com.  165;  and  so  it  was  held  in  Welah  v.  Foster,  12 
Mass.  93;  Ocde  v.  Cobum,  18  Pick.  897;  and  Brewer  v.  Hardy, 
22  Id.  376  [33  Am.  Dec.  747].  Whether  that  rule  would  apply 
to  the  assurances  now  in  use  with  us,  it  is  not  necessary  to  in- 
quire. Mere  possession  is  no  essential  part  of  the  estate,  and 
a  stipulation  to  surrender  it  at  a  future  day  could  not  direst  an 
estate  created  by  other  parts  of  the  deed. 

The  fourth  instruction  given  supposes  a  conveyance  by  the 
deceased  to  the  plaintiff,  a  parol  repurchase  by  the  vendor,  and 
full  payment  of  the  purchase  money,  and  his  continuance  in 
possession  until  his  death,  making  lasting  and  valuable  im* 
provements  under  the  immediate  notice  of  the  plaintiff.  The 
retransfer,  under  such  circumstances,  the  jury  were  instructed, 
would  not  be  within  the  statute  of  frauds. 

This  the  appellant  insists  was  erroneous.  Whether  strictly 
correct  or  not,  it  would  be  no  ground  for  reversing  the  judg- 
ment; because,  upon  the  assumed  state  of  facts,  the  plaintiff 
would  not  have  been  entitled  to  a  verdict:  See  authorities 
gupra.  In  Johnston  v.  Olancy,  4  Blackf.  94  [28  Am.  Dec.  45],  it 
was  held  that  the  entering  into  possession  pursuant  to  a  parol 
purchase  would  take  the  case  out  of  the  statute;  but  that  a  mere 
continuing  in  possession  by  one  purchasing  while  thus  in  pos- 
session was  not  sufficient.  But  in  the  same  case  it  was  held 
that  the  purchaser  would  not  be  turned  out  until  the  purchase 
money  was  repaid.     See  also  Shirley  v.  Shirley,  7  Id.  452. 
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The  following  instruction  was  given  at  the  instance  of  the 
defendant:  "The  consideration  named  in  a  deed  is  one  of  iti 
most  essential  stipulations;  and  in  any  attempt  before  a  oomi 
to  establish  a  lost  deed,  it  is  indispensable  that  the  conaideEa- 
tion  it  contained  should  be  clearly  proved/' 

This  was  erroneous.  Between  the  parties^  a  deed  is  good 
without  a  consideration:  Doe  t.  Hurd,  7  Blackf.  510.  A  dev- 
isee is  bound  by  the  testator's  deed  equally  with  himself. 

The  following  instruction  was  given  at  the  instance  of  the 
defendant:  **  If  the  jury  believe  from  the  evidence  that  William 
Thompson,  the  plaintiff,  burned,  or  in  any  way  destroyed,  any 
of  the  papers  of  the  deceased,  James  A.  Thompson,  without  the 
knowledge  and  consent  of  those  who  were  interested  in  the  estate 
of  said  deceased,  it  devolves  on  him  to  show  by  proof  other  than 
his  own  statements,  what  those  papers  contained;  and  on  his 
failure  to  do  so,  the  law  raises  the  presumption  against 
that  they  were  of  the  highest  valne  to  the  defendant  in 
and  entitles  her  to  a  verdict." 

It  is  undoubtedly  true  that  a  party  who  destro3rB  the  evidence 
by  which  his  claim  or  title  may  be  impeached  raises  a  strong 
presumption  against  the  validity  of  his  claim.  And  if  the  plain- 
tiff destroyed  papers  of  the  estate,  and  especially  receipts  for 
taxes,  which  are  imx>ortant  documents,  involving  in  nuuiy  in- 
stances the  validity  of  a  title,  he  committed  a  great  wrong;  but 
yet  the  presumption  against  him  wotdd  not  be  of  that  conclusive 
character  indicated  by  the  instruction.  The  jury  were  told,  in 
effect,  that  if  the  plaintiff  destroyed  any  papers  of  the  deceased 
Ihe  defendant  was  entitled  to  their  verdict.  The  law  of  nations, 
as  recognized  in  continental  Europe,  under  certain  circumstanoes 
raises  a  conclusive  presumption  against  the  spoliator  of  papers 
indicating  the  national  character  of  a  vessel:  1  Kent's  Ck>m.  167, 
158;  but  even  that  rule  does  not  ordinarily  prevail  in  England 
and  the  United  States:  1  Greenl.  Ev.,  sec.  81;  The  Piaarro,  2 
Wheat.  242,  note  e.  This  rule  has  no  place  in  the  courts  of 
common  law.  On  proof  of  the  existence  of  a  paper,  the  testi- 
mony of  the  parly  who  ought  to  have  the  custody  of  i^,  touching 
its  loss,  with  evidence  of  diligent  search  for  it,  is  addressed  to 
the  court.  If  its  loss  is  established,  he  is  allowed  to  go  to  the 
jury,  with  evidence  of  its  contents.  But  his  adversaiy  may  prove 
that  he  has  withheld  or  destroyed  it,  and  if  he  satis&ctorily 
establish  that  point,  every  presumption  will  be  indulged  against 
him  in  reference  to  its  character:  2  Phill.  Ev.,  Gowen  &  Hill's 
Notes,  293;  8  Id.  1193;  Life  and  Fire  Ineurance  Company  v. 
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Mschanic  IHre  Inaurance  Company,  7  Wend.  31.  The  rule  ib 
well  stated  by  Sutherland,  J.,  in  the  case  last  referred  to. 

The  fifteenth  instruction  given  was  as  follows:  '*  The  admis- 
sions made  against  himself  by  a  party  to  a  cause,  pending  the 
suit,  concerning  the  matters  in  controyersy,  are  conclusive 
against  him." 

We  know  ro  law  for  this  instruction.  Admissions  made  in 
.-^urt  for  the  purposes  of  the  trial  are  conclusive;  but  otheiv 
proved  to  have  been  made  during  the  pendency  of  the  suit  are 
not  only  not  conclusive,  but  generally  weak,  evidence.  They 
are  obviously  strong  or  weak  according  to  the  circumstances 
under  which  they  are  testified  to  have  been  made.  We  except, 
of  course,  those  admissions  which  are  held  conclusive  on  grounds 
of  public  policy:  1  Greenl.  Ev.,  sec.  210. 

The  foregoing,  with  some  other  instructions,  were  given  upon 
the  prayer  of  the  defendant.  The  court,  of  its  own  motion,  in- 
structed the  jury  that  ''in  making  proof  of  the  existence  and 
contents  of  a  deed  which  is  lost,  the  party  must  prove  its  con- 
tents, which  embraces  the  conditions  and  covenants  it  contains, 
the  consideration  and  date  of  the  deed,  and  its  delivery.  It  is 
not  sufficient  to  prove  generally  tiiat  it  was  a  warranty  deed, 
etc.  He  must  substantially  prove  such  parts  of  the  deed  as  will 
enable  the  court  to  say  what  the  legal  effect  of  the  deed  is,  with- 
out relying  upon  the  witnesses'  opinion  as  to  what  such  legal 
effiBct  is."  This  instruction  imposed  too  great  a  burden  upon 
the  plaintiff.  The  jury  were  instructed,  among  other  things, 
that  the  date  of  the  lost  deed  must  be  proved.  A  deed  is  good 
without  a  date.  The  will  on  which  the  defendant  relies  in  this 
case  has  no  date. 

In  regard  to  the  mode  of  proving  a  lost  instrument,  Mr. 
Oreenleaf  says:  ''  If  the  instrument  is  lost,  the  party  is  required 
to  give  some  evidence  that  such  a  paper  once  existed — ^though 
slight  evidence  is  sufficient  for  this  purpose — and  that  a  bona 
Jide  and  diligent  search  has  been  unsuccessfully  made  for  it  in 
the  place  where  it  was  most  likely  to  be  found,  if  the  nature  of 
the  case  admits  of  such  proof;  after  which  his  own  affidavit  is 
admissible  to  the  fact  of  its  loss.  The  evidence  of  loss  is  ad- 
dressed to  the  coturt,  and  not  to  the  jury:"  1  Greenl.  Ev.,  sec. 
558.  Proof  of  its  contents  is  necessarily  addressed  to  the  jury, 
but  under  the  direction  of  the  court  that  6n  the  one  hand  vague 
and  uncertain  recollections  will  not  do:  Id.,  note  1;  Melcalf\. 
Van  Benthut^en,  8  N.  Y.  424;  and  on  the  other,  that  a  degree  of 
precision  which  the  memory  never  retains  is  not  required,  the 
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property  conyeyedy  the  eBtate  created,  the  conditions  annexed, 
the  signing,  sealing,  and  deliveiy,  are  required  to  be  proved 
with  reasonable  certainty  by  witnesses  who  can  testify  clearly  to 
its  tenor  and  contents.  Had  the  defendant  intended  in  this 
ease  to  object  to  the  character  of  the  proof,  she  should  have  doue 
so  ati  the  proper  time.  All  the  evidence  went  to  the  jury  with- 
out objection.  Whether  it  was  sufficient  or  not  it  was  their 
proTince  to  decide. 

The  following  instruction  was  given:  ''If  the  jury  believe, 
from  the  evidence,  that  the  deed  was  made  in  1889,  and  that  it 
was  on  the  condition  mentioned  in  the  paper  signed;  and  thai 
ever  since  that  time  the  land  has  been  held,  and  sold,  and  im- 
proved by  James,  with  the  knowledge  of  William,  by  the  erec- 
tion of  lasting  and  valuable  improvements,  William  is  estopped 
from  setting  up  title  to  it  in  the  hands  of  the  devisee." 

This  is  an  erroneous  application  of  the  doctrine  of  estoppel. 
Whatever  presumptions  may  arise  from  the  facts  assumed  should 
have  been  left  to  the  jury.  But  the  devisee  stands  upon  the 
title  of  the  devisor.  Whatever  he  knew  about  the  state  of  the 
title  has  the  same  effect  as  if  known  to  her.  A  devisee  takes  as 
a  purchaser,  but  not  as  a  purchaser  for  a  valuable  consideration, 
and  they  only  as  affected  by  an  estoppel  in  pais.  Such  estop- 
pel is  rendered  conclusive  because  others^  ignorant  of  the  facts, 
have  acted  upon  the  admissions  of  a  party,  expressed  or  im- 
plied from  his  conduct,  in  derogation  of  his  own  rights:  1 
Oreenl.  Ev.,  sec.  207;  GaUing  v.  Bodman,  6  Ind.  289;  Barnes  v. 
McKay,  7  Id.  801. 

The  judgment  is  reversed,  with  costs.  Oanse  remanded  for  a 
new  trial.  

DXOLARATIOMS    Or   VkNDOR   AVTEB   OoNVKTANCI,    ApmWffBTLlTT  OT,    TO 

Imfkach  It:  See  Fetdep  v.  BonneU^  37  Am.  Deo.  646;  Padgett  v.  LawrtMe^ 
40  Id.  232;  McDowell  v.  Ooldsmilh,  61  Id.  305,  and  notes.  See  alao  the  note 
to  Ilorion  v.  Smith,  42  Id.  632.  That  sdch  declarations  are  inadnuarible  U  a 
point  to  which  the  principal  case  is  cited  in  Cluster  ▼.  Oihwn,  17  Ind.  477*  and 
Stribling  v.  Brtnigher,  79  Id.  337.  See  generally,  as  to  the  admissibility  of 
declarations  of  a  grantor  as  evidence  against  his  grantee,  in  addition  to  the 
cases  above  cited,  Dow  v.  Jewell,  45  Am.  Dec  371;  Harmon  r.  James,  45  Id. 
296;  Kiddle  ▼.  Dixon,  44  Id.  207;  Armstrong  v.  Risteau,  69  Id.  116;  McDowell 
▼.  Goldsmith,  61  Id.  303;  Wood  v.  Chapin,  67  Id.  62,  and  notes. 

DxsTBCOTioN  oB  Cavcellatiov  or  Deed  bt  Grantxs  or  its  snrrender 
to  the  grantor,  effect  of:  See  Mussey  ▼.  Hcltt  65  Am.  Dec  234;  Tibeau  v. 
Tibeau,  59  Id.  329;  Speer  v.  Speer,  63  Id.  418;  Parker  ▼.  Kane,  65  Id.  283. 
and  notes.  To  the  point  that  a  party  voluntarily  surrendering,  canceling. 
It  destroying  his  deed  Is  estopped  from  proving  its  contents  or  title  under  it, 
the  principal  case  is  cited  in  Anderson  Bridge  Co.  ▼.  AppUgOte,  18  Ind.  341; 
3%aum  ▼.  JcfTM,  31  Id.  267. 
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CoNTETANOB  UPON  Ck>NBiTX0N8  Sttbssquxnt,  vaUdity  and  eflfoet  of  gen- 
«raU7,  and  of  breaches  of  the  condition:  See  Cro88  ▼.  Cofwm,  44  Am.  I>ea 
742,  and  the  note  thereto  discnwing  the  anbjeot  at  length.  See  alao  Taylor 
V.  Sutton,  60  Id.  682;  WiUon  v.  WiUon,  61  Id.  227.  The  principal  case  is 
cited  generally  to  the  point  that  if  no  condition  is  expressed  in  a  deed  the 
estikte  b  not  upon  condition,  in  ScantUn  ▼•  G^orvln,  46  Ind.  277.  It  is  cited 
also  to  the  point  that  an  estate  upon  condition  snbseqnentdoes  not  revert  till 
«ntr7  for  condition  broken:  JAnd$ey  v.  lAndmy^  45  Id.  670;  that  only  the 
grantor  or  his  heirs  can  take  adTantage  of  a  breach  of  the  condition:  PaiiU  v. 
CormenviUe  etc  E>  E*  Co.,  61  Id.  534;  that  the  estate  does  reyert  to  the 
grantor  or  his  heirs  on  breach  and  entxy  or  its  eqnlyalent:  Corp  ▼.  Corp,  86 
Id.  573;  that  it  is  donbtfnl  whether  the  naked  right  to  take  advantage  of 
such  a  condition  is  sabjeot  to  sale  on  ezeontion:  Leach  ▼•  Xeoc^  10  Id.  274; 
and  generally  as  to  how  the  parties  are  to  be  restored  to  their  original  sitna> 
tion  on  forfeiture  for  breach:  Herthman  ▼.  Hernkman,  63  Id.  457. 

EBRONioua  iNmBUonoira  hot  Fbbjvdioial  are  not  ground  for  the  re- 
versal of  a  judgment:  See  Johneon  ▼.  Evana,  50  Am.  Dec  660;  McPherBon 
▼.  MePhermm,  53  Id.  416;  NieMmm  ▼.  Neio  Yorh  eU.  R.  R,  Co.,  56  Id.  890; 

Waltere  ▼.  Jordan,  57  Id.  658;  Donley  v.  Camp,  58  Id.  274;  We$tem  Stage 
Co.  V.  WaXbar,  65  Id.  789;  Lwxu  ▼.  New  Record  etc  R.  R.  Co,,  66  Id.  406; 

Wiwbb  V.  Morrieon,  67  Id.  658,  and  notes. 

Parol  Evidxnob  VABTmo  ob  CozrrRADioriKO  Considbbation  Clactsb 
OF  Dbed:  See  McCrea  ▼.  Pttrmorf,  30  Am.  Dec.  103;  Reach  v.  Packard,  33 
Id.  185;  Orovea  v.  Steel,  46  Id.  551;  RwMgh  v.  Coffin,  53  Id.  236;  Swafford 
V.  WUpple,  54  Id.  498;  Hammond  v.  Woodman,  66  Id.  219,  and  notes;  see 
also  RoekhiU  v.  Spragge,  ante,  p.  607,  and  note.  That  parol  evidence  is  ad- 
missible to  show  the  real  consideration  of  a  deed,  notwithstanding  the  conidd* 
eration  clause,  is  a  point  to  which  the  principal  case  is  cited  in  Weh  v.  Rho* 
ditte,  87  Ind.  6;  so  that  either  party  may  show  the  consideration  greater  or 
less,  or  different  from  that  expressed:  Mather  v.  Seolee,Z5  Id.  8. 

Debd  without  Considbration  is  Valid  bjetwbbk  Pabtibb:  Ham' 
mond  ▼.  Woodman,  66  Am.  Dea  219;  MeOow  v.  Rurh,  31  Ind.  62.  So, 
whether  a  consideration  is  expressed  or  not:  Randall  v.  Oheni,  19  Id.  272. 
Both  the  latter  cases  cite  the  principal  case. 

Deed  to  Take  Efveot  in  Fotubo:  See  Rdt  ▼.  Seammon^  41  Am.  Dec. 
706;  ChaneeUor  v.  Windham,  42  Id.  411;  Jaggere  v.  Estce,  49  Id.  674;  WaU 
V.  WaU,  64  Id.  147,  and  notes. 

Delivebt  of  Possession  to  Take  Pabol  Sale  or  Bealty  out  oi 
Statute  or  Frauds:  See  Dugan  v.  Oittinga,  43  Am.  Dec  306;  Rriacoe  v. 
Bronaugh,  46  Id.  108;  0^>om  v.  Phdpe,  48  Id.  133;  Hoen  v.  Simmone,  52  Id. 
291 ;  Oangwer  y.  Fry,  55  Id.  578;  Rankin  ▼.  Simpeon,  57  Id.  668;  ParriU  v. 
McKiniey,  58  Id.  212,  and  notes. 

Pboof  or  Gontbntb  or  Losr  Debd:  See  Jtesan  ▼.  Touhdn,  44  Am.  Dec 
€4B;StephenaonY.l>oe,4QU.iS9;Fraiickv.Pre»ley,65Jd.4LlZ.  Astothe 
«u£Bcienoy  of  oYidenoe  of  lost  writings  generally,  see  Tiedale  y.  Tiedale,  64 
Id.  776. 
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PttoTZiiAN  V.  Indianapolis  eto.  R  R  Company. 

[•  JXDUMAt  MT.) 

Cirr  GouiioiL  gahvot  Liobvsb  Railroad  CoiiPAirr  to  Ivjubs  Pbitatv 
pBOPiBTr  BT  Raisikg  Orads  of  the  street  in  front  of  it,  and  each  » 
Hoenae  will  not  defeat  a  reooyery  for  the  injury. 

Baiiaoad  Compant  mat  Sxtxkd  Tbaok  BKTOiiD  Tbbmikal  Dxpot,  under 
the  impUed  powers  in  its  eharter,  for  the  aooommodmtion  of  trains  while 
dischari^ing  and  loadings  etc.,  where  each  extension  is  reasonable  and 
necessary,  and  may  appropriate,  private  property  therefor  upon  making 
ooropensation;  and  an  extension  of  two  hnndred  rods  on  an  important 
road  is  not  nnreasonable. 

Abuttib's  Riobt  IV  Stbkxt  n  Pbopebtt,  Ajn>  ganhot  br  Takrn  awat 
for  the  use  of  a  railroad  without  compensation,  the  lot  and  the  adjoining 
street  being  regarded  at  one  pieoe  of  property. 

Baisnro  Oradb  op  Stbrst  bt  Railroad  Compart  ior  Uu  op  Track  d 
HOT  Takivo  property  of  an  abutter  thcnon  so  as  to  entitle  him  to  poisae 
the  statutory  remedy  for  oompensatioii,  it  aeemSt  bat  his  remedy  la  bj 
an  action  for  damages. 

Appbal  from  a  jndgment  for  the  defendant  in  an  action  for 
damages  for  laiaing  the  grade  of  the  street  in  front  of  the  phun- 
tiff 'b  property.    The  facts  are  stated  in  the  opinion. 

D.  8.  MajcTy  for  the  appellant. 

J.  Ryman^  for  the  appellees. 

By  Ooiirt,  PsBXiNBy  J.  Salt  by  ProtEman  against  the  Indian* 
apoHs  and  Cincinnati  Bailroad  Company,  to  reooyer  for  dam- 
ages to  a  lot  in  the  city  of  Lawrenceburgh,  occasioned  by 
elcTating  the  grade  of  the  street  in  front  of  it  by  said  company 
and  laying  a  railroad  track  npon  the  grade. 

The  company  answered,  setting  np  a  license  from  the  dfy 
council. 

The  plaintiff  replied  that  the  grade  and  track  extended  oTer 
two  hundred  rods  south  of  the  depot  of  the  road,  and  that  Uie 
license  granted  by  the  council  had  been  reroked  before  the  ex- 
tension was  made.  Demurrer  to  the  replication  sustained,  and 
final  judgment  in  favor  of  the  company. 

So  far  as  the  right  of  the  plaintiff  to  recover  was  concerned, 
the  license  from  the  city  council  was  of  no  consequence.  That 
body  had  no  power  to  deprive  him  of  his  right  to  damages  from 
the  company  for  any  injury  they  might  do,  or  have  done,  to  his 
property;  while  it  was  not,  on  the  other  hand^  his  business  to 
enforce  rights  of  the  cily .  It  was  the  province  of  each  to  act  iu 
reference  to  his  or  her  own  particular  interest.  The  council 
had  a  right  to  establish  the  grade  of  the  streets  of  the  city,  and 
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improve  them,  accordingly,  as  streets  for  the  accommodation 
of  the  inhabitants;  and  if  this  was  done  in  a  careful  man- 
ner, the  owners  of  lots  npon  the  streets  had  no  right  to  dam- 
ages accruing  through  such  improvements.  They  bought  their 
lots  subject  to  such  right  of  action  in  the  council:  Snyder  v. 
President  etc.  of  Bockport,  6  Ind.  237.  But  the  city  council  can- 
not authorize  a  railroad  company  to  take  or  injure  the  properiy 
oi  a  dtizen.  That  is  not  a  part  of  the  duty  of  the  council  in 
relation  to  grading  streets,  etc.,  in  the  proper  sense  of  the  term. 
Enough  upon  this  point.  But  two  questions  arise  upon  the 
record  before  us:  1.  Had  the  railroad  company  a  right,  by  vir- 
tue of  their  charter,  to  appropriate,  as  against  the  plaintiff,  the 
street?  We  say,  as  against  the  plaintiff;  for  the  right  as  against 
the  oily  council  does  not  come  in  question  in  this  suit.  2.  Could 
the  plaintiff  maintain  any  legal  proceedings  against  the  com- 
pany? It  has  been  stated  that  the  grade  and  track  complained 
of  ^[tended  southward  from  the  depot  two  hundred  rods.  And 
it  is  argued  that  the  company  were  not  authorized  by  their 
charter  to  make  such  extension,  and  hence  had  no  right  to  ap- 
propriate private  properly  for  that  purpose.  It  is  said  that  the 
charter  was  for  a  railroad  from  Ind]anax>olis  to  Lawrenceburgh; 
that  the  depot  at  the  latter  place  was  the  southern  terminus  of 
the  road;  and  that  an  extension  two  hundred  rods  beyond  the 
depot  v^as  outside  of  the  charter  of  the  company.  We  cannot 
concur  in  this  view  of  the  question.  At  the  termini  of  rail- 
roads depots  are  necessarily  erected.  At  these  depots  the  main 
business  of  the  roads  must  be  transacted,  freight  and  passengers 
must  be  discharged,  trains  of  freight  and  passenger  cars  and 
locomotives  must  be  kept  in  reserve,  and  must  stand  while  be- 
ing loaded  and  unloaded,  etc.  In  short,  about  a  depot,  tracks 
must  necessarily  be  extended  on  every  side  for  the  accommoda- 
tion of  the  company  and  the  public  in  the  transaction  of  business, 
and  companies  have  the  implied  ]K>wers,  under  their  charters,  to 
make  such  as  are  reasonable  and  necessary.  We  think  an  ex- 
tension of  two  hundred  rods  of  such  an  important  business  road 
as  we  know  that  in  question  to  be  was  not  unreasonable.  Lands 
may  be  taken  for  depots  as  well  as  for  roads  of  which  they  are 
a  necessaiy  incident 

The  company,  then,  might  take  private  property  for  that  pur- 
pose, by  the  charter,  making  adequate  compensation  for  the 
same.  How  should  such  compensation  be  enforced?  In  Edyne$ 
T.  Thomas,  7  Ind.  88,  it  is  decided  that  the  right  of  the  owner 
of  a  town  lot  abutting  upon  a  street  to  use  the  street  is  as  much 
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property  as  the  lot  itself;  that  it  is  appurtenant  to  the  lot,  and 
is  protected  by  the  constitation.  It  cannot  be  taken  away  with' 
out  compensation.  The  lot,  and  street  adjoining,  then,  as  tc 
the  owner  of  the  former,  would  seem  to  constitute  but  one  piece 
of  property,  and  an  injury  to  the  latter  would  seem  to  be  an  in- 
jury to  the  former — to  the  whole  property.  It  would  seem, 
therefore,  according  to  New  Albany  etc.  Company  v.  Connelly,  7 
Ind.  82,  that  the  remedy  prescribed  by  statute  should  be  pur- 
sued in  obtaining  compensation.  But  it  has  been  considered 
that  in  this  class  of  cases  the  property  of  the  individual  is  not 
so  taken  as  to  justify  the  statutory  remedy,  and  hence  that  he  is 
leit  to  the  ordinary  one  at  law  for  the  recovery  of  damages  for 
a  consequential  injury:  Taie  v.  Ohio  etc.  Co.^  Id.  479;  HuUon  v. 
Indiana  Central  etc.  B,  B.  Co.,  Id.  522;  Eward  v.  Lawrenceburgh 
etc.  B.  B.  Co.,  Id.  711;  EvansviUe  etc.  B.  B.  Co.  v.  Dick,  9  Id. 
433,  at  the  present  term. 

What  the  respective  rights  and  powers  of  the  city  council  and 
railroad  company  might  have  been  as  to  the  occupancy  of  the 
street  in  question  we  do  not  inquire. 

The  judgment  is  reversed  with  costs.  Cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 


IN  Stbbit,  Rioht  or  Mukioipal  CJobpobatioh  to  Aumoa- 
ISB:  See  Davia  v.  Mayor  etc  of  New  York,  67  Am.  Dea  188;  CommonweaUk 
T.  Erie  etc.  B.  R.  Co.,  Id.  471,  and  notes  thereto.  To  the  point  thai 
a  city  conncil  cannot  make  any  contraot  for  the  sale  or  letting  of  a  street, 
■ad  cannot  anthorize  the  obstmction  or  appropriation  of  auch  street  by  a 
raihoad  company  for  its  sole  use,  though  it  may  grant  it  an  easement 
therein  in  common  with  the  public,  the  principal  case  is  cited  in  Indian^ 
aj90^tf  etc.  R,  R,  Co,  v.  Stalef  37  Ind.  495,  a  case  arising  under  the  same 
ordinance  as  in  the  principal  case.  As  to  the  remedy  of  an  abutter  upon  the 
street  in  such  a  case,  see  the  citations  in  the  next  para^rraph. 

RionTS  iJ(  Stbext  oa  Hiohwat  op  Abutter  thsreok:  See  Davi$  r. 
Mayor  etc  qf  New  Tork,  67  Am.  Dec.  186,  and  note.  To  the  point  that  an 
abutter  upon  a  street  or  other  highway  has  an  interest  or  property  therein  dis- 
tinct from  that  of  the  public,  which  the  legislature  cannot  take  away  or  impair, 
and  that  he  has  a  right  of  action  for  the  appropi-iation  of  the  street  or  highway 
in  front  of  his  property  for  the  use  of  a  railroad  or  other  purpose,  the  principal 
case  is  cited  and  approved  in  Cox  v.  LouisvUle  etc  R,  R.  Co.^  48  Ind.  186, 
188;  Roea  r.  Thompaon,  78  Id.  94;  and  Cummins  v.  Seymour,  79  Id.  498.  fiut, 
on  the  other  hand,  the  case  is  cited  and  approved  to  the  point  that  the  taking 
of  the  street  for  a  railway  is  not  a  taking  of  the  property  of  an  abutter  thereon, 
entitling  him  to  the  statutory  remedy  for  compensation,  but  that  his  remedy, 
if  any,  is  by  action  for  damages  for  the  injury,  in  Albany  etc  R.  R,  Co.  r. 
(yDaUy,  12  Id.  652;  S.  C,  13  Id.  353.  In  Wabash  etc  Canal  v.  Spears,  16 
Id.  443,  the  case  is  cited  arguendo  to  the  point  that  where  the  grading  of  a 
street  renders  the  passage  to  adjacent  property  less  convenient,  it  is,  as  re- 
spects the  abutter,  damnum  absque  injuries. 
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Clem  v.  Newoasxle  aud  Danville  R.  R.  Go. 

p  laPIAXA,  488.] 
VA£8«   fiXPBBSXMTATIOMS    OF    PABTT    TO    COHTKACT,  InDCCINO    ITS  BXIOIT- 

noN  by  the  other  party,  may  be  set  np  id  bar  of  an  action  on  the  oon* 
tract,  as  a  general  rule,  bat  this  role  is  subject  to  Marions  exceptions. 

Tauol  BiFBBBraATioirs  AS  TO  LaoAL  Effxct  of  Ikstbumknt  are  no  bar 
to  an  action  thereon,  as  a  parfy  signing  such  an  instnunent  is  presumed 
to  know  its  oontents,  and  has  no  right  to  rely  upon  the  representations 
of  the  other  party  as  to  its  legal  effect 

flaxAB  Bkphisbntatiohs  bt  Railroad  SuBSCBimoH  Annan  to  Subsgbibib 
FOB  Stock,  to  the  effect  that  he  will  not  be  called  upon  to  pay  anything 
until  the  road  is  worked  or  laid  out  in  his  county,  constitute  no  defense 
to  an  action  on  the  subscription. 

Appeal  from  a  judgment  for  the  plaintiff  on  an  action  on  a 
stock  subsoription.    The  facts  are  stated  in  the  opinion. 

B,  F.  Gregory  and  J.  Harper^  for  the  appellant. 
W.  H,  MaUory,  for  the  appellees. 

By  Court,  Datiboh,  J.  The  complaint  charges  that  Clem, 
who  was  the  defendant,  on  the  first  of  August,  1854,  made  an 
agreement  in  writing,  as  follows:  ''  We,  the  undersigned,  agree 
to  pay  fifiy  dollars  to  the  president  and  directors  of  the  New- 
castle and  Danville  Bailroad  Company  for  each  share  of  stock 
annexed  to  our  names,  subject  to  the  assessment  of  the  board 
of  directors,  not  exceeding  five  per  cei^t  of  the  amount  sub- 
scribed, every  sixty  days.  No  assessment,  except  one  per  cent, 
to  be  made  until  the  subscription  to  the  capital  stock  of  the 
road  amounts  to  six  hundred  thousand  dollars.  These  sub- 
scriptions are  made  on  the  condition  that  the  road  runs  through, 
or  within  a  half  mile  of,  the  original  plat  of  Covington,  Foun- 
tain county,  Indiana.  One  per  cent  due  on  subscribing,  or  on 
demand." 

To  this  agreement  the  defendant  subscribed  his  name,  and 
opposite  thereto  annexed:  "Ten  shares,  five  hundred  dollars." 
It  is  averred,  inier  alia,  that  at  a  regular  meeting  of  the  board 
of  directors,  held  on  the  fourth  of  April,  1855,  it  was  ordered 
that  five  per  cent  on  the  amount  of  stock  subscribed  be  paid  on 
the  fifteenth  of  May,  then  next  ensuing — that  being  the  first 
assessment — and  that  each  stockholder  be  required,  eveiy  sixty 
days  thereafter,  to  pay  five  per  cent  on]  the  amount  subscribed, 
until  the  whole  is  paid,  of  which  the  defendant  had  notice,  etc. 
And  that  on  defendant's  subscription  there  is  now  due  and  im- 
paid  nine  assessments,  amounting  to  two  hundred  and  twenty* 
five  dollars. 
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The  defendant  answered.  In  hia  answer  be  says  tbat  inune- 
diatelj  before  and  at  the  time  he  signed  the  agreement,  John 
Biiar,  the  company's  agent,  who  was  then  soliciting  sabserii)- 
tions  for  stock,  stated  to  him,  defendant,  that  if  he  would  sab- 
scribe  he  would  not  be  called  on  to  pay  anything  nntil  the  road 
was  laid  oat  and  worked  on  in  the  county  of  Warren,  throagh 
which  it  was  to  be  located.  He  sTers  that  the  road  had  not 
been  worked  on  or  laid  oat  in  said  coonty;  that  he,  defendant, 
relied  on  the  agent* s  statement,  and  was  thereby  induced  to 
sign  the  agreement;  that  the  statement  was  false  and  fraudu- 
lent— ^was  made  for  the  purpose  of  defrauding  the  defendant 
and  inducing  him  to  make  the  subscription.  Demurrer  to  the 
answer  sustained,  and  final  judgment  for  the  plaintiff. 

As  a  general  rule,  a  party  who  has  been  induced  to  execute  an 
agreement  bj  reason  of  the  fraudulent  representations  of  the 
other  party  may  set  up  such  representations  in  bar  of  an  action 
on  the  agreement.  But  this  rule  is  subject  to  Tazions  ^cep- 
tions;  and  one  of  them  occurs  when  the  representations,  though 
false,  relate  to  the  legal  effect  of  the  instrument  sued  on.  Every 
person  is  presumed  to  know  the  contents  of  the  agreement  which 
he  signs,  and  has  therefore  no  right  to  rely  on  the  statements  of 
the  other  party  as  to  itslegal  effect:  Bum^Mt.  Branham^SBIscki. 
977;  Siarr  ▼.  BenneU,  5  Hill,  803.  Here  the  agreement  is  suf- 
ficiently explicit.  It  sajs  that  no  assessments  shall  be  made  until 
the  subscription  to  the  capital  stock  amounts  to  six  hundred 
thousand  dollars;  hence  the  agenfs  statement  that  defendant 
would  not  be  called  on  to  pay  until  the  road  was  laid  out  and 
worked  on  in  Warren  county  could  hare  been  nothing  more  than 
a  mere  expression  of  opinion;  and  though  intended  to  deoeiTe 
the  defendant,  it  was  not,  in  point  of  law,  adequate  to  that  pur- 
pose; because  the  instrument  to  which  he  signed  his  name  au- 
thorised the  company  to  make  and  collect  assessments  at  any 
time  after  a  certain  amount  of  capital  stock  was  subscribed. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and  costs. 


FaLSB    BsnaSESTATIOBS    iKYAUnAXDrO    OOSTKAOTB,    GlXKRALLT:     SiM 

Wigki  T.  Skdbg  B.  J7.  Co.,  63  An.  Deo.  622;  Hemiermm  ▼.  Sam  Amkmio 
tie.  B.  B.  09.,  07  Id.  e75»  and  notoi.  Xbo  formor  of  Ui^mo  0Mei»  liko 
the  principol  oaoo,  warn  an  attempl  by  a  anbaerilMr  to  tlie  stock  of  a 
cailiiMid  oompany  to  avoid  hia  anbooripfcion  on  the  groand  of  nuMnpn- 
wntatinm.  That  frandolant  Rpnoentation  aa  to  matter  of  law  geoanlly 
will  not  inTalidato  a  oontract,  and  that  a  party  haa  no  ri^t  to  rdy 
apoB  lopiaaentathim  aa  to  inch  aattera,  being  pnanmed  to  know  tho 
Uw  himaal^  tho  priadpal  oaaa  ia  cited  in  BM  r.  Sidmer.  32  Ind.  3753 
VMtmm  T.  ifrftwrr,  S4  Id.  4M.    Thna  a  Idae  fopffoaantation  aa  to  tha 
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legil  effect  of  a  written  instrument  by  one  of  the  pttrtieB  thereto  to  thi» 
other  11  not  a  legal  fraud:  New  Albany  JR,  R,  Co.  t.  FieUU^  10  Id.  190;  Bom 
T.  JIurUy,  39  Id.  82;  Smiths  r.  Calvert,  44  Id.  246;  Clodfdler  t.  HtieU,  72 
Id.  143.  So,  repreaentationSy  however  frandulently  made,  by  a  party  to  a  oon- 
tract  that  hta  parol  promise  to  convey  land  can  be  enforced  at  law,  and  that 
hia  wife  can  be  compelled  to  join  in  the  conveyance:  Btari  v.  BoHfle$,  69 
Id.  79.  In  JSakright  r,  LogatupoH  etc,  M.  B,  Co.,  13  Id.  410,  the  principal 
case  ia  cited  alao  to  the  point  that  a  aabacriber  to  the  stock  of  a  railroad  com- 
pany has  no  right  to  rely  npon  representations  as  to  the  probable  location  of 
the  road  by  a  railroad  agent  who  has  no  power  over  the  location  since  this 
b  matter  of  opinion.  See,  on  that  pcint,  the  above-cited  cases  of  Jlendenon 
V.  Ban  AwUmio  eU,  B,  B,  Co,,  67  Am.  Dec.  675,  and  Wight  v.  Shelby  B.  B. 
Co.,  63  Id.  622. 

That  Ck>KDixiOHAL  Stock  Subsobiftion  kat  bm  Valid,  is  a  point  to 
wliioh  the  principal  caae  is  cited  in  New  Albanjf  etc.  B.  B.Co.  v.  MeOmrmkkt 
lOInd.501.  See,  on  that  point,  Wight  r.  Bhdby  B.B.  a».,68Am.  Deo.62^ 
and  note. 


GiLBEBT   V.  GaBTEB. 

[10  IinnAVA,  1ft.] 
RnsmHTATIOKB  BT  BZKmnON  Pf7BOHA81B.ASTO  ObJSOV  OF  BiD,  PBBTIVT> 

no  OoKFmnov  and  enabling  him  to  purchase  the  property  below  Its 
valne,  render  the  sale  void  as  againat  public  policy,  bat  not  so  where 
the  purchaser  bids  the  amount  of  the  judgment,  and  it  is  not  shown  that 
the  representations  influenced  any  one  except  the  plaintiff's  attorney,  to 
whom  they  were  made,  or  that  he  would  have  bid  any  more  for  the 
pit^perty. 

PUBCHASn  AT  SHSBIFf'B  SaUI  DOU  VOT  B«X>M B  TbUBTSB  fOB  EUUUTIOB 

Dkbiob  BT  RxpBBSBNTATioira  made  by  him  to  the  plaintiff's  attoney, 
to  the  effect  tiiat  he  intends  to  purchase  for  the  debtor,  where  there  is 
BO  oontraot  to  that  effect  with  the  debtor,  and  he  fumiahes  no  part  of  the 
oonsideration,  and  no  fraud  is  shown,  and  the  representations  do  not 
appear  to  have  prevented  competition,  so  as  render  the  sal^  Invalid. 

Appeal  from  a  decree  dismiflsmg  a  bill  brought  to  charge  a 
purchaser  at  execution  sale  as  a  trustee  for  the  debtor,  the  com- 
plainant  in  this  suit.    The  facts  appear  from  the  opinion. 

By  Court,  Datisoh,  J.  This  was  a  suit  in  chancery,  under 
the  old  system  of  procedure.  The  facts  stated  in  the  bill,  an- 
swer, and  depositions,,  so  far  as  they  relate  to  the  fnaterial  ques- 
tions in  the  case,  are  as  follows:  At  the  September  term,  1840, 
E.  and  P.  Frost  recoTcred  a  judgment  in  the  Delaware  circuit 
court  against  Gilbert  for  one  hundred  and  twentj-nine  dollars. 
An  execution  was  issued  on  this  judgment,  and  by  yirtue  of  it 
a  lot  of  ground  in  Mnnde,  on  which  was  a  taTem-stand,  was 
adTertiaed  to  be  sold  on  the  twenty-first  of  December,  1840,  by 
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the  eheriff,  as  the  property  of  Gilbert.  On  the  day  of  sale. 
Carter,  who  was  Gilb^'s  son-in-htw,  called  i2iM>n  Jacob  B. 
Julian,  the  attorney  for  the  execution  plaintifb,  stated  that  jl 
was  a  hard  case  to  have  Gilbert  and  his  family  turned  out  of  it . 
and  proposed  to  buy  the  lot  for  their  use,  provided  he  oonh  f 
have  time  for  a  purt  of  the  purchase  money.  Julian  thei 
said  it  was  money  and  not  property  his  clients  wanted;  and 
upon  the  repeated  representations  of  Carter  that  he  had  no 
desire  to  reap  any  advantage  from  the  purchase,  but  would  buy 
the  lot  for  Gilbert  and  his  family,  he,  Julian,  acceded  to  the 
proposition;  and  believing  the  representations  to  be  true,  was 
induced  not  to  bid  at  the  sale,  and  to  allow  Carter  to  bid  off 
the  property,  which  he  accordingly  did  at  the  price  of  one  hun- 
dred and  twenty-nine  dollars,  the  amount  of  the  judgment; 
and  Carter,  having  received  a  sheriff's  deed  pursuant  to  the  sale, 
paid  Julian  fifty  dollars  in  hand,  and  gave  his  promissory  not» 
for  Eeventy-nine  dollars,  the  residue,  and  executed  a  mortgage 
on  the  property  to  secure  the  payment  of  the  note.  This  was, 
in  substance,  all  the  evidence  relative  to  Carter's  purchase  of  the 
lot.  The  bill  prayed  that  Carter  be  compelled  to  convey  th# 
property  to  Gilbert,  and  for  general  relief,  etc.  Upon  final  heaif^ 
ing  the  court  dismissed  the  bill. 

The  decision  of  the  case  at  bar  depends  upon  the  solution  of 
this  inquiry :  Was  the  sheriff's  sale  valid?  If  it  was,  the  de- 
cree of  the  circuit  court  must  be  sustained.  The  rule  is,  Uial 
where  a  bidder  at  sheriff's  sale  prevents  others  from  bidding 
by  representations  respecting  the  object  of  his  bid,  and  then 
buys  the  property  at  the  sale  at  a  price  much  below  its  value, 
the  sale  is  void,  as  against  public  policy:  Bunts  v.  (7ofe,  7  Blackf . 
268  [41  Am.  Dec.  226];  Plaster  v.  Bwrger,  6  Ind.  232;  Vanirem 
V.  HyaU,  Id.  487;  F(yrelander  v.  Hicks,  6  Id.  448. 

As  we  have  seen,  Carter  bought  the  property  for  one  hundred 
and  twenty-nine  dollars,  the  full  amount  of  the  judgment;  but 
it  is  not  shown  that  any  person  other  than  Julian  was  influenced 
by  the  representations.  Nor  does  it  appear  that  he  would  havi 
bid  more  than  enough  to  cover  the  entire  debt.  This  he  may 
have  intended  to  do  in  discharge  of  a  duty  to  his  clients;  but 
the  facts  proved  will  not  allow  the  inference  that  he  would  have 
done  anything  more.  The  sale,  then,  so  far  as  the  representa- 
tions affected  the  bidding  of  Julian,  stands  as  it  would  have 
stood  had  they  never  been  made.  He  said  his  clients  did  not 
want  the  property.  The  agreement  to  give  time  for  a  part  of 
the  purchase  money  may  have  been  induced  by  the  representa- 
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iions;  but  there  is  nothing  in  the  evidence  tending  to  prove  that 
in  iheir  absence  the  property  would  have  sold  for  any  advance 
on  the  amount  at  which  it  was  bid  off  by  Carter. 

It  follows  that  the  rule  to  which  we  have  refeired  does  not 
apply  to  the  case  before  us;  and  the  sheriff's  sale  must,  thex^ 
fore,  be  held  valid. 

This  leads  us  to  inquire  whether  Carter,  in  respect  to  the 
property,  became  a  trustee  of  the  plaintiff.  The  statement  that 
he  would  buy  the  lot  for  the  use  of  Gilbert  and  his  family  was 
not  available  as  an  express  trust,  because  it  was  not  reduced  to 
writing.  Nor  is  this  a  case  of  resulting  trust,  because  the  sher- 
iff's sale  was  valid.  In  relation  to  the  purchase,  no  contract  or 
understanding  appears  to  have  existed  between  Garter  and  the 
plaintiff.  He  advanced  no  part  of  the  purchase  money;  noi 
does  he  appear  to  have  been  the  victim  of  any  fraud:  Irwin  v. 
Iver,  7  Ind.  308  [63  Am.  Dec.  430]. 

In  our  opinion,  the  decree  should  be  a£Brmed. 

The  decree  is  affirmed,  with  costs. 

Stuabt,  J.,  dissented.  

PVBCHABSR  PBBVXNTIliG  CoXPaTinOH  AT  EXXCCTION    SaLX,  EmCT  OFl 

fiee  ButU9  v.  CoU^  41  Am.  Deo.  220;  Bieh  t.  Marsh,  45  Id.  520;  StcvaU  t. 
Wkrmer§'  eU.  Bank,  47  Id.  85;  Bame§  ▼.  MeetU^  49  Id.  390;  Trimble  r.  7W» 
MfT,  63  Id.  90;  Kinard  t.  Hien,  55  Id.  643;  MarUn  t.  BatUeti,  57  Id.  77Q» 
and  notes  thereto.  See  putioalarly,  m  to  the  effoct  of  false  repraeentationi 
by  the  purchaser  that  he  is  buying  for  the  judgment  debtor,  Kkuwd  v.  Hia% 
mipra.  In  Hunt  r.  SllioU,  80  Ind.  255,  the  principal  case  is  distinguished  ae 
a  case  of  preventing  third  persons  from  bidding  at  a  sheriflTs  sale,  and  as  not 
raising  the  question  of  the  validity  of  an  agreement  by  two  that  one  will  pur- 
chase for  both.  In  Board  of  C<mnU$9Umer§  ▼.  Verbarg^  63  Id.  Ill,  it  is  held, 
citing  the  principal  case,  that  the  letting  of  a  contract  at  pnblio  auction  Is 
void,  as  against  public  policy,  where  the  successful  bidder  Induces  another 
to  refrain  from  bidding  by  a  promlM  of  reward. 

EXBOUnOH    PUBCBASBK  WILL    NOT  BB  DbCLARBP   TBVSm  fOB    DBBIOB 

merely  upon  proof  of  a  parol  agreement  to  purchase  for  the  debtor  where  the 
purchaser  himself  pays  the  purchase  money  and  b  guilty  of  no  fraud  t  Baim» 
V.  O^Conner,  36  Ind.  180.  But  as  to  when  one  purchasing  for  another  at  such 
aale,  under  an  agreement,  will  be  held  a  trustee,  see  MqfaU  v.  Buckamanp  54 
Id.  41. 

That  Imtlibd  or  Pabol  Trust  cabnot  bb  Crbatbd  by  patting  aMoagr 

into  one's  hands  to  be  invested  for  the  benefit  of  the  tbiid  penon  is  held  ik 

BooiBer  v.  Booker^  75  Ind.  574,  citing  tlie  principal 
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BlYSTONE    V.  BUBQEIT. 

(10  IMDIAXA,  98.] 

Fkaxtd  Impukd  fxoM  Mobtoaoor's  Po68BaHioH  OF  Chattxlb  n  RKBfrma 
BT  Admubiom  of  a  bona  Jide  purohMer  from  the  mortgagor  that  tiM 
mortgage  la  ^alid,  aa  againat  nich  purohaaer. 

8TATUT18  or  AnOTHJEB  StATB  abb  not  JUDIdALLT  NOTUnOD. 

CaATrxL  Mobtoaobs  abb  Unknown  at  Common  Law. 

Pbbsumption  that  Common  Law  Pbbvails  in  Anotbbb  Statb  npos  a 
aabjeot  upon  whioh  ita  law  ia  unknown  haa  been  aerionaly  ahaban,  if  boI 
overthrown,  by  recent  anthoritiea. 

Gbattbl  Mobtoaob  Ezboutkd  in  Anothbb  Statb,  whosb  Statdtb  d  noi 
Plbadbd  and  proved  ao  aa  to  enable  the  court  to  detennine  the  validity 
and  effect  of  each  mortgage  there,  cannot  be  enforced  in  Lidian*  againet 
a  honajfidt  purohaaer  there  from  the  mortgagor,  who,  being  rightfnlly  in 
poaaesiaion,  has  brought  the  property  within  the  atate,  and  aold  it  with- 
out giving  notice  of  the  mortgage,  ainoe  it  cannot  be  known  whether  aoeh 
mortgage  waa  valid  and  duly  recorded  in  the  atate  in  which  it  waa  ez» 
outed. 

Chaxtbl  Mobtqaob  Exboutbd  in  Onb  Statb  has  Samb  Eivbot  nr  An- 
othbb to  whioh  the  property  ia  afterwaida  brought^  if  the  Uw  of  the 
former  atate  ia  properly  brought  to  the  notice  of  the  courts 

Appeal  from  a  judgment  for  the  defendant  in  an  action  to  le- 
oorer  certain  personal  property.    The  opinion  atates  the  laeta. 

W,  C.  Wilson,  for  the  appellant. 

O.  8.  OrUi  and  J.  A.  Stem,  for  the  appellee. 

By  Court,  Stuabt,  J.  Complaint  by  Blystone  against  Bmgetl 
for  the  recovery  of  a  yoke  of  oxen  alleged  to  be  unlawfully  de- 
tained, etc.  The  defendant  denied,  generally,  Blystone's  right 
to  the  possession.  Trial  by  the  court,  and  finding  for  the  de> 
fendant. 

The  trial  was  had  upon  an  agreed  statement  of  facts.  Both 
parties  claimed  title  to  the  oxen  from  one  Yeatly.  It  appears 
that  on  the  tweniy-fourth  of  November,  1864,  Yeatly  mortgaged 
to  Blystone  the  oxen  in  controversy.  The  mortgage  was  exe- 
cuted in  Cumberland  county,  Illinois,  where  both  Yeatly  and 
Blystone  resided.  The  object  of  the  mortgage  (including  other 
property  besides  that  claimed  here)  was  to  secure  a  note  of  three 
hundred  and  seventy-five  dollars.  There  was  no  reservation  of 
the  possession  of  the  mortgaged  property  in  the  mortgagor. 
The  mortgage  was  recorded,  four  days  after  its  execution,  in  the 
recorder's  office  of  Cumberland  couniy,  and  state  of  Illinois. 

It  is  admitted  in  the  agreed  statement  of  fficts  that  the  moftp 
gage  was  made  in  good  faith  between  the  partiea. 
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The  possession  of  the  mortgaged  property  remaining  in  the 
mortgagor,  Yeatlj,  he  remored  the  oxen  thus  mortgaged  from 
the  state  of  Illinois  to  the  state  of  Indiana  without  the  knowl«* 
edge  of  Blystone,  and  there  sold  them  to  one  Gary  without  dis- 
closing the  mortgage,  and  Carjr  sold  to  the  defendant  Buigeti. 
It  is  further  agreed  that  demand  was  duly  made  after  sale  and 
before  suit,  and  that  the  value  of  the  oxen  was  eighty  dollars. 
And  the  only  question  is.  Which  title  shall  prevail — ^that  of  the 
mortgagee  in  Illinois,  or  that  of  the  purchaser  in  Indiana? 

We  are  referred  to  the  case  of  IngersoU  ▼.  Bmmerson,  1  Ind* 
76,  as  a  case  in  point  in  favor  of  the  title  of  the  mortgagee.  But 
we  think  the  distinction  between  the  two  cases  is  well  defined. 
In  the  case  in  1  Indiana,  Gideon  Halliday,  who  sold  the  boat, 
was  a  mere  bailee.  The  boat  was  mortgaged  at  Cleveland,  Ohio, 
bailed  to  G.  H.  for  a  particular  purpose,  and  while  thus  in  his 
posseemon  G.  H.  sold  the  boat  at  Lafayette,  Indiana.  It  was 
held  that  if  the  bailee  of  goods  for  a  particular  purpose,  not  hav* 
ing  the  indicia  of  properly  other  than  its  possession  and  control, 
flell,  in  contravention  of  such  purpose,  to  a  bona  fide  purchaser 
without  notice,  the  latter  cannot  resist  the  claim  of  the  real 
owner. 

But  the  case  at  bar  is  very  different.  The  mortgagor,  having 
never  parted  with  the  possession,  nor  made  any  stipulation  to 
do  so,  drove  the  ^xen  beyond  the  jurisdiction  of  Illinois  and 
ihere  sold  them.  In  this  case  the  party  assuming  to  sell  was 
the  mortgagor  in  possession.  His  possession  was  not  for  a  spe- 
<ial  purpose.  He  was  not  a  bailee.  The  mortgagee  had  no 
right  of  possession  until  condition  broken;  and  it  is  doubtful 
whether  he  had  then,  without  a  judicial  proceeding.  Yeatly  was 
still  the  owner  in  possession,  and  nothing  in  the  mortgage  pro- 
vided how  that  possession  should  be  taken  from  him. 

Perhaps  it  would  readily  occur  to  any  one  that,  as  to  innocent 
|)urchaserB,  or  bona  fide  creditors  without  notice,  the  mortgage 
was  fraudulent  and  void.  But  that  is  again  removed  by  the 
julmission  of  Burgett,  himself  an  innocent  purchaser  without 
notice,  that  the  mortgage  was  executed  in  good  faith.  The 
badge  of  fraud  which  the  possession  of  the  mortgage  implied 
4X>uld  have  been  explained  by  evidence  showing  the  mortgage 
to  have  been  a  bona  fide  transaction.  This  is  quite  as  effectually 
Accomplished  by  the  admission  of  Burgett.  Suppose  the  mort- 
gage to  be  otherwise  valid  in  this  state,  Burgett's  admission 
removed  the  only  obstacle  in  the  way  of  Blystone's  recovery. 

But  it  remains  to  be  considered  what  effect  is  to  be  given  to 
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the  Illinois  mortgage.  The  statute  of  Illinois  anthorizing  {h» 
mortgage  of  chattels,  if  there  be  anj»  is  not  pleaded.  We  can- 
not know  judiciallj  that  there  is  such  a  statute.  A  chattel 
mortgage  was  unknown  at  common  law. 

Under  some  of  the  earlier  decisions,  we  might  indulge  Vb» 
presumption  that  the  common  law  prevails  in  Illinois.  Thus  in 
TUu8  ▼.  Scantling,,  4  Blackf .  89,  it  is  said  that  the  common  law, 
6o  far  as  it  does  not  interfere  with  the  statutes  of  a  state,  must 
be  presumed  to  be  in  force  in  such  state.  And  the  same  pre- 
sumption was  indulged  fifteen  years  earlier,  in  Stoui  y.  Wood,  1 
Id.  71;  see  also  Wright  ▼.  Delafield,  23  Barb.  498.  But  this  pre- 
sumption of  the  prevalence  of  the  common  law  in  Illinois  de- 
stroys Blystone's  title  at  once.  For  where  there  could  be  no- 
chattel  mortgage  Blystone  acquired  no  title. 

But  this  rule,  presuming  the  existence  of  the  common  law  in 
a  sister  state,  is  very  much  shaken,  if  not  entirely  overthrown, 
by  the  later  authorities:  See  Shaw  v.  Wood,  8  Ind.  618,  and  the- 
authorities  there  cited. 

It  is  held  by  this  court,  in  DrarMin  v.  Thurvton,  8  Blackf. 
160,  that  a  mortgage  sought  to  be  foreclosed  in  this  state  must 
be  presumed  to  have  been  executed  here,  until  the  contnuy 
appears.  And  this  doctrine  is  followed  in  Hufchina  v.  Hdnna,  8^ 
Ind.  533,  and  Shaw  v.  Wood,  Id.  618.  But  in  neither  of  the 
instruments  there  in  suit  was  the  state  mentioned  on  the  face  of 
the  instrument.  But  here  the  mortgage  purports  to  be  executed 
in  Cumberland  county,  in  the  state  of  Illinois,  and  to  be  ac- 
knowledged and  recorded  there.  This  cuts  off  all  presumption 
as  to  the  place  of  its  execution.  We  cannot  contradict  the  face 
of  the  instrument  by  any  presumption  of  its  having  been  exe- 
cuted in  this  state,  for  the  purpose  of  having  our  laws  apply. 
In  such  case  it  can  only  be  affected  by  the  laws  of  Indiana  i^Pter 
it  has  undergone  some  change  under  them:  Doe  v.  CoUins,  1  Id« 
24. 

We  have  been  referred  by  counsel  outside  of  the  case,  who  took 
an  interest  in  the  question,  to  2  Hilliard  on  Mortgages,  412-416; 
Fishbume  v.  Kunhardt,  2  Spears,  556;  and  OfuU  v.  Flagg,  10 
N.  H.  46.  In  Hilliard  there  is  a  general  review  of  the  author- 
ities on  the  question  of  chattel  mortgages.  We  have  not  been 
able  to  find  2  Spears  in  the  state  library.  The  case  of  OfuU  v. 
I'^lcigQi  supra,  is  this:  Alanson  Coon,  on  the  thirtieth  of  May, 
1836,  mortgaged  to  Offutt  a  certain  lot  of  personal  property  at 
Lowell,  Massachusetts,  at  which  place  the  parties  then  resided. 
The  mortgage  was  given  to  secure  fifty  di^lars  on  demand,  and 
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was  duly  recorded  on  the  day  of  the  date^  in  said  Lowell,  in 
conformity  to  the  laws  of  Masflachnsetts.  In  June,  1837,  Coon 
moved  to  Nashua,  New  Hampshire.  In  October,  1837,  Flagg 
attached  the  mortgaged  property  for  a  debt  contracted  at 
Nashua.  In  November  following  Offutt  demanded  the  mort- 
gaged properfy  of  Flagg,  who  refused  to  deliver,  etc.  The 
mortgage  was  never  recorded  in  New  Hampshire,  though  Offutt 
knew  that  Coon  had  left  Lowell,  Massachusetts. 

On  this  state  of  facts,  the  question  was  submitted  to  the  court 
whether  Offutt,  the  mortgagee,  was  entitled  to  recover  the  prop- 
erty. 

In  examining  the  question,  that  court  in  substance  say  that, 
being  recorded  where  the  parties  at  the  time  resided,  the  con- 
veyance became  legally  a  mortgage;  that  there  was  no  pro- 
vision of  the  laws  of  New  Hampshire  inconsistent  with  its 
validity;  and  that  the  moving  of  the  property  from  one  juris- 
diction to  another  did  not  contravene  any  statutory  provision. 
It  is  further  said  that  the  law  of  New  Hampshire  was  silent  on 
the  subject,  and  was  not  to  be  extended  in  its  operation  beyond 
the  cases  specifically  provided  for. 

But  this  case  is  clearly  distinguishable  from  that  at  bar. 

The  mortgage  was  duly  recorded  on  the  day  of  its  date,  in 
conformity  to  the  laws  of  Massachusetts.  That  is  the  material 
point  in  the  case.  Had  the  laws  of  Illinois  been  brought  judi- 
cially to  the  notice  of  the  court  in  this  case,  as  they  appear  to 
have  been  in  that,  so  that  we  could  have  said  here,  as  they  said 
there,  that  the  mortgage  was  recorded  agreeably  to  the  laws  of 
Illinois,  we  shculd  have  had  no  difficulty  in  sustaining  the 
validity  of  the  mortgage. 

So  far  as  regards  personal  property ,  we  axe  inclined  to  give  a 
mortgage  such  effect  as  it  is  shown  to  be  entitled  to  in  the  state 
where  it  was  executed. 

The  judgment  is  affirmed,  with  costs. 


Law  of  Ahotheb  State  ob  Gouvtbt  mrar  bi  Puadxd  and  proved  m 
*  fact,  and  will  not  be  judicially  noticed:  Peck  v.  HMardf  02  Am.  De&  OOSf 
Whidden  v.  Seelye,  63  Id.  661,  and  notes  thereto,  citing  other  cases  in  this 
yerias. 

J*RES(7MFTI0K    THAT    CoKMON    LaW    PsXVAnS    UK    AjTOTHXB    STATB    OB 

CoxfVTSLYi  See  Owen  t.  Boyle^  32  Am.  Dec  143;  Dunn  v.  AdatM,  86  Id.  42; 
Thompmm  ▼.  Afanrow,  56  Id.  318,  and  notes.  The  remark  in  the  principal 
ease,  upon  the  anthority  of  Shaw  v.  Wood,  8  Ind.  518,  that  this  presamption 
ban  been  serionsly  shaken,  if  not  overthrown,  by  reoent  decisions,  is  said  ta 
have  been  inadvertently  made,  and  to  be  without  foundatum*  in  Smith  ▼• 
MmneU  tie.  Bank,  29  Id.  161. 
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LiX  liOOI    CoKTRAOrCS    OOVXBNS  VAUDITr  A2fJ>   GONSTBUCTTOH  OF  CoX* 

TBAcr  QnleM  made  to  be  perfonned  elsewhere:  See  Young  v.  Harru^  61  Ai^ 
Deo.  170;  SmiUh  t.  Oodlfre^^  Id.  017;  Phiimey  t.  Baidwin^  Id.  62;  Sptan  r. 
ShropMrt^  66  Id.  206,  and  notei  thereto.  In  Amu  Iron-  Works  ▼.  n'ciiTea» 
76  Ind.  613,  it  U  held,  citing  the  principal  case,  that  a  chattel  mortgage  exe- 
ented  and  reoorded  in  the  state  where  the  property  is,  if  valid  there,  will  bt 
enforoed  when  the  property  is  taken  into  another  state,  if  there  is  no  oontnrj 
atatata  there.  So  in  Mun^ford  v.  Ganiif,  60  HL  876,  where  ohatteb  wen 
mortgaged  in  Missoori,  and  remaining  with  the  mortgagor  after  the  matnritf 
of  the  .debt  were  taken  by  him  to  Illinois  and  seised  there  on  an  attaohmsnt 
•against  him,  it  was  held  that  the  mortgagee's  rights  were  to  be  gowned  by 
the  law  of  Missouri,  and  the  mortgage  was  sustained,  oiting  the  prindpsl 


CHATnu.  MoRTOAOU,  Vauditt  avd  BwrmoT  ov,  Qbhxballt:  See  Carter 
T.  Stephens^  45  Am.  Deo.  444;  ffmrdkig  t.  Oobum,  46  Id.  680;  Lmekettt  t. 
IWiMOwl,  49  Id.  723;  Oram  r.  Paine,  60  Id.  807}  TtmaakUlr.  TutOe,  61 14 
480; /br«l  T.  YnBasMMb  67  Id.  88,  and  witsa  thereto. 
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Bhodes  v.  MoGobmiok. 

[4  Iowa,  ses.] 
WflOLB    Of    BUILDIHO    WILL    BB    PRBSUMBD    TO    BB    PaBT  OF    HOMBRBAD 

when  execntion  defendant  tues  it  as  a  home,  nntil  it  la  shown  by  party 

adversely  interested  that  some  specific  portion  is  not  of  the  homestead 

character,  and  therefore  not  exempt. 
Ploobs  ob  Rooms  uhdbb  Samb  Roof  with  Hombstbad,  but  not  Usbb 

AS  IIoMB,  are  no  more  exempt  than  if  nnder  another  roof,  or  on  another 

and  different  portion  of  the  lot. 
**  HoosB  '*  IK  Hombstbad  Statcttb  Inclodbs  only  so  Much  of  Buildimo 

AS  IS  UsBD  AS  HoMB,  and  not  stores,  shops,  or  rooms  in  the  same  baUd- 

ing  not  so  nsed. 
Valub  op  Hombstbad  is  not  Limitbd,  in  Iowa,  so  long  as  the  boHding 

shall  come  within  the  meaning  of  a  homestead,  as  defined  by  the  code, 

though  the  extent  of  the  ground  is  limited;  bat  when  not  within  this 

definition,  it  is  liable,  whaterer  its  valne,  and  so  also  of  snch  portion  of 

a  building  as  is  not  within  the  definition. 
OvB  MAT  Own  Soil  and  Othbbs  Each  Own  Diffebbnt  Floobb  Ra* 

spBcnvBLT  Of  Building  Ebbotbd  thbrbon. 

PUBCBASBE  UNDER    EXBOUTION  ON  HoMBSTBAD  PBOPBBTT,  whon  first  floOT 

and  cellar  of  building,  not  being  used  as  a  home,  are  not  exempted,  ao- 
quires  the  right  to  the  possession  of  such  first  floor  and  cellar,  which 
light  continues  as  long  as  they  are  tenantable;  he  may,  in  every  respecti 
use  and  enjoy  them  as  his  own  property,  having  regard  to  the  rights  of 
the  persons  owning  and  oocupying  the  rest  of  the  building;  he  has  a 
right  to  protect  his  walls,  to  make  necessary  repairs,  and  to  aU  needful 
means  of  access  to  his  premises.  The  owner  or  oconpant  of  the  upper 
stories  is  not  to  be  disturbed  in  his  possession,  has  a  right  to  psss  and 
repass  by  the  passages  and  stairways,  but  must  do  nothing  to  endanger 
the  premises  of  the  execution  purchaser,  or  to  necessarily  impair  his 
rights.  The  homestead  claimant  remains  the  owner  of  the  soil  and  the 
upper  stories.  Bumble. 


GG4  Rhodes  v.  McCormtok.  [Iowi^ 

Action  brought  by  Rhodes,  Pegram,  &  Co.,  in  1855,  in  which 
they  attached  certain  real  property  in  the  city  of  Mnacatine. 
Judgment  was  obtained  in,  1856,  and  execution  issued  against 
the  property,  whereupon  a  disagreement  arose  between  the 
plaintiffs  and  McCormick,  who  was  the  owner  of  the  property, 
a  ad  one  of  the  defendants  in  the  action,  and  who  daimed  the 
premises  as  a  homestead.  The  plaintiffs  claimed  that  the  prem- 
ises did  not  constitute  a  homestead.  Referees  were  then,  as 
required  by  law,  selected  by  the  sheriff,  and  they  reported  the 
following  facts:  Upon  the  land  is  a  three-story  building  erected 
by  McCormick  in  1850.  He  had  occupied  the  lower  stories  as 
a  place  of  business;  but  at  the  time  of  making  the  report  the 
lower  story  and  cellar  were  rented  to  and  occupied  by  another 
person  as  a  store.  After  the  two  upper  stories  of  the  building 
were  finished,  in  1852,  McCormick  occupied  them  as  a  dwelling. 
For  one  year  after  the  house  was  finished  one  of  the  rooms  on 
the  second  floor  was  occupied  as  a  physician's  office,  for  two 
years  another  room  on  the  same  floor  was  occupied  as  an  attoiv 
ney's  office,  and  a  third  room  was  occupied  for  twenty-one 
months  by  certain  attorneys  and  bankers.  The  upper  stoiy 
was  all  in  one  room  for  two  or  three  years  after  its  completion, 
and  during  the  first  year  was  occupied  as  a  printing-office.  The 
second  and  third  floors  are  occupied  by  McCormick  and 'family, 
and  by  one  Crabb  and  family.  The  premises  have  never  been 
selected,  marked  out,  and  platted  as  a  homestead.  In  the 
opinion  of  the  referees  the  cellar  and  first  floor  were  originally 
designed  for  a  business  house,  and  the  second  and  third  floors 
for  a  family  residence,  as  now  occupied.  The  court,  upon  this 
report,  held  the  premises  to  be  exempt,  and  ordered  that  they 
be  released  from  levy  under  the  writ.  From  this  order  the 
plaintiffs  appealed. 

Richman  and  Brother^  for  the  appellants. 

Cloud  and  (yCcnnor^  for  the  appellee. 

By  Court,  Wbioht,  C.  J.  The  decision  of  this  case  iuTolTes 
the  construction  of  several  provisions  of  chapter  81  of  the  code. 
These  provisions  are  substantially  as  follows:  The  homestead 
must  embrace  the  house  used  as  a  home  by  the  owner  thereof. 
It  may  contain  one  or  more  lots  or  tracts  of  land,  with  the  build- 
ings thf^reon,  and  other  appurtenances;  but  if  within  a  town  plat, 
it  must  not  exceed  one  half  acre  in  extent.  If  when  thus  limited 
its  value  is  less  than  five  hundred  dollars,  it  may  be  enlarged 
ontil  it  reaches  that  value.    It  is  not  to  embrace  more  than  one 
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•dwelling-hoase,  nor  any  other  bnildings  except  Boch  as  are 
properly  appurtenant  to  the  homestead  as  such;  and  a  shop  sit- 
uated thereon  and  really  used  and  occupied  by  the  owner  in  the 
prosecution  of  his  own  ordinary  business,  not  exceeding  in  Talue 
three  hundred  dollars,  may  be  appurtenant  to  such  homestead. 
The  owner  may  select  his  own  homestead,  and  cause  it  to  be 
marked  out,  platted,  and  recorded,  but  a  failure  to  do  this  does 
not  leave  it  liable;  that  duly,  in  case  of  such  failure  by  husband 
«nd  wife,  deyolving  on  the  officer  having  an  execution  against 
such  owner.  Where  a  disagreement  arises  between  such  owner 
And  any  person  adversely  interested,  as  to  whether  any  land  or 
buildings  are  properly  a  part  of  the  homestead,  such  contro- 
versy is  to  be  submitted  to  referees  selected  by  the  sheri£F  of 
the  proper  couniy .  These  referees  are  to  examine  and  ascertain 
all  the  facts  in  the  case,  and  report  the  same,  with  their  opinion 
thereon,  to  the  next  term  of  the  district  court.  When  suffi* 
-ciently  possessed  of  the  facts,  the  court  shall  make  its  decision, 
and  may  direct  the  homestead  to  be  marked  off  anew,  and  may 
take  any  other  step  in  the  premises  which  in  its  discretion  it 
may  deem  proper  for  attaining  the  objects  of  said  statute. 

Under  these  provisions,  appellants  claim  that  the  half-lot, 
with  the  entire  building  thereon  erected,  is  subject  to  their  exe- 
cution; but  if  this  is  not  true,  that  at  least  so  much  of  said  build- 
ing is  liable,  as  is  not  used  as  a  home  by  the  defendant.  On  the 
other  hand,  appellee  insists  that  the  entire  premises  constitute 
his  homestead,  within  the  meaning  of  this  chapter  of  the  code, 
and  are  therefore  exempt. 

We  are  of  opinion,  from  the  facts  before  us,  that  a  portion  of 
this  property  is  exempt,  and  a  portion  liable  to  plaintiff's  execu- 
tion; and  that,  therefore,  neither  of  the  extreme  grounds  as- 
sumed by  the  respective  parties  can  be  maintained.  We  think 
that  the  plain  language  of  the  code,  exempting  the  homestead, 
warrants  this  conclusion,  and  reason  and  justice  would  certainly 
seem  to  require  that  it  should  be  so.  The  facts  reported  to  the 
district  court  by  the  referees  do  not  present  the  case  in  so  clear 
a  light  as  could  be  desired  in  order  to  arrive  at  a  conclusion  in 
jblU  respects  satisfactory.  Such  obscurity  relates  more  partic- 
ularly to  the  second  and  third  stories  of  the  building.  .In  one 
pai  t  of  the  report  it  is  stated  that  the  upper  stories  have  been 
occupied  by  appellee  as  a  dwelling  since  1852,  and  yet  they 
infonn  us  that  portions  of  the  second  and  third  floors  were  used 
icr  two  or  three  years  for  other  purposes;  that  said  floors  are 
used  and  occupied  now  by  appellee  and  one  Crabb  (but  which 


666  Rhodes  u  McGobmick.  [Iow% 

hj  McConniok  and  which  by  Oxabb  is  not  shown);  and  finaUj, 
it  is  stated  that,  in  the  opinion  of  the  referees,  the  cellar  and 
first  floor  were  designed  *'  for  a  business  house,  and  the  second 
and  third  floors  for  a  family  residence,  as  now  occupied."  From 
this  statement  of  the  facts,  we  cannot  say  that  the  second  and 
third  stories  are  liable.  It  is  eyident  that  one  if  not  both  floors 
are  used  and  occupied  by  api>ellee  as  a  home  or  a  residence. 
When  an  execution  defendant  shall  use  a  particular  building  as 
a  home,  the  whole  of  such  building,  in  case  of  controversy  and 
disagreement,  wiU  be  presumed  to  constitute  and  be  a  part  of 
the  homestead  until  it  is  shown  by  the  jMurty  adversely  interested 
that  some  specific  portion  is  not  of  the  homestead  character, 
and  therefore  not  exempt.  Gk>Temed  by  this  rule,  we  need  only 
say  that  it  does  not  satisfactorily  appear  that  the  second  and 
third  fioors  are  not  used  by  the  defendant  as  a  home;  and  we 
cannot,  therefore,  conclude  that  any  portion  of  either  is  liable. 
The  first  floor  and  cellar  we  think  are  clearly  liable  to  plaintiff's 
execution.  Neither  from  the  statement  of  facts  nor  the  opinion 
of  the  referees  does  it  appear  that  these  parts  of  the  building  are 
used  as  a  home  by  the  owner,  nor  that  they  are  properly  appur- 
tenant to  the  homestead  as  such,  nor  finally,  that  they  are  used 
and  occupied  as  a  shop  by  such  owner  in  the  prosecution  of  his 
own  ordinary  business;  on  the  contrary,  every  such  claim  is  ex- 
pressly negatived  by  such  report.  The  only  reasonable  ground 
for  claiming  that  these  portions  of  the  building  are  also  exempt 
IB  to  be  found  in  the  fact  that  they  are  parts  of  the  same  house, 
portions  of  which  are  exempt;  and  the  further  consideration 
that  difficulties  may  arise  in  settling  and  determining  the 
respective  rights  of  the  purchaser  under  the  execution  and  the 
owner  and  occupant  of  the  homestead. 

Both  of  these  objections,  we  think,  may  be  readily  answered. 
Under  the  code,  the  homestead  embraces  the  house  used  as  a  home. 
''  To  be  the  homestead,  it  must  be  used,  and  used  for  the  pur- 
pose designed  by  the  law,  to  wit,  as  a  home,  a  place  to  abide  in, 
a  place  for  the  family:"  Charlesa  v.  Lamhenson,  1  Iowa,  435  [6S 
Am.  Dec.  457].  And  if  under  the  same  roof  with  the  homestead, 
as  thus  defined,  there  shall  be  a  floor  or  floors,  room  or  rooms, 
which  are  not  thus  used,  they  are  no  more  exempt  than  if  under 
another  roof,  or  on  another  and  different  portion  of  the  lot  A 
defendant  cannot,  by  calling  a  house  his  homestead,  make  it  such. 
He  cannot,  by  occupying  or  using  one  room  in  a  building  con- 
taining forty,  exempt  the  entire  premises.  Neither  can  he,  by 
using  all  the  rooms  of  the  second  and  third  stories  as  a  home* 
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Btead,  exempt  from  liabilily  the  8tore*rooma  that  may  be  belofw. 
but  which  have  no  kind  of  connection  with  the  homestead  a» 
such.  What  particular  part  of  a  building  is,  in  fact,  used  as 
the  homestead — as  the  place  for  the  family,  as  the  house— is» 
as  a  general  thing,  easily  ascertained.  It  is  such  parts  as  are^ 
thus  used  in  good  faith  that  the  law  designs  to  exempt.  The 
parts  are  the  '*  house''  within  the  meaning  of  the  section  of  the 
code,  whieh  proTides  that ''  the  homestead  must  embrace  the 
house  used  as  a  home  by  the  owner  thereof."  But  it  is  not  to 
embrace  all  parts  of  a  building  which  are  not  used  as  a  home. 
All  such  parts  not  thus  used  are  no  more  included  within  the- 
homestead  home  than  if  they  were  in  different  buildings. 
Those  portions  used  as  a  home,  when  ascertained,  are  to  be^ 
treated  as  a  house,  having  a  separate  locality,  disconnected  from 
the  other  parts  of  the  building.  And  while,  as  a  general  rule,  it 
may  be  true  that  the  term  **  house  "  includes  an  entire  building, 
yet  within  the  meaning  of  this  chapter  it  is  to  be  so  construed  as 
to  carry  out  the  object  and  the  purpose  of  the  law,  so  as  to  give 
the  claimant  his  homestead,  and  not  stores,  shops,  and  rooms 
which  are  never  used  by  the  family,  or  for  a  home,  or  any  part 
of  it.  In  our  opinion,  it  was  never  the  intention  of  the  law- 
making power  to  exempt  from  execution  an  entire  building  or 
house,  for  whatever  used,  because  some  portion  of  it  was  used 
by  the  owner  as  his  homestead.  So  long  as  the  building  shall 
come  within  the  meaning  of  a  homestead  as  defined  by  the  code, 
the  value  of  it  is  not  limited,  though  the  extent  of  the  ground 
'}).  But  when  not  vnthin  this  definition,  it  is  liable,  whatever 
its  value.  And  if  a  portion  of  a  building  shall  come  within  this 
definition,  and  a  portion  not,  then  a  portion  may  be  exempt  and 
the  other  not.  The  object  of  the  law  is  to  protect  the  home 
and  preserve  it  for  the  family,  and  not  shops,  stores,  rooms,  ho- 
tels, and  office  rooms,  which  are  rented  and  occupied  by  other 
persons.  This  construction  attains  the  object  of  the  code  in 
exempting  a  homestead,  and  prevents  the  abuse  of  a  law  which 
was  designed  to  discourage  and  not  to  encourage  fraud;  and 
this  view  of  the  case  sufficientiy  disposes  of  one  position  assumed 
by  appellant,  that  inasmuch  as  appellee  had  made  his  home  or 
claimed  his  homestead  in  a  building,  a  portion  of  which  is  lia- 
ble, he  thereby  forfeits  his  right  to  claim  any  pan  of  the  build- 
ing as  exempt. 

We  do  not  think  that  the  use  made  of  the  other  portions  of 
the  building  can  make  that  liable  which  would  otherwise  be  ex- 
empt, any  more  than  the  use  of  a  paii  of  It  as  a  homestead 
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would  operate  to  make  it  all,  within  the  meaning  of  the  law» 
the  house  used  as  a  home,  or  to  bring  it  all  within  the  exemption. 

The  second  objection  is  one  arising  from  a  supposed  incon- 
Tenience  or  difficulty  in  settling  the  rights  of  the  respectiTe 
owners.  But  why  any  more  inconvenience  than  if  the  partieB 
had  voluntarily  or  by  agreement  thus  settled  their  respectiTe 
interests?  It  is  not  very  unusual,  certainly,  for  one  person  to 
own  the  soil  and  the  first  floor  of  a  building,  and  another  the 
second  and  perhaps  the  third  story  of  the  same  building.  So 
one  may  own  the  soil,  and  other  parties  each  own  the  different 
floors;  and  instances  have  doubtlessly  occurred  where  the  owners 
of  the  soil  had  leased  or  conveyed  to  another  the  right  to  build 
the  first  story  and  occupy  the  same,  and  by  agreement  acquired 
the  right  to  build  on  the  same  walls  other  stories,  to  be  owned 
and  occupied  by  himself.  The  respective  rights  of  the  parties, 
under  such  circumstances,  when  not  controlled  by  contract,  are 
easily  settled  by  legal  rules.  And  the  same  rules  which  obtain 
when  the  parties  become  voluntarily  thus  related  must  govern 
when  the  relation  is  an  involuntary  one.  We  must  not  refer  in 
detail  to  their  respective  rights  and  obligations,  nor  do  more 
than  to  say  generally  that  each  is  to  use  his  own  so  as  to  do  as 
little  injury  to  the  property  of  the  other  as  possible.  The  title  to 
the  soil  remains,  in  the  case  before  us,  in  the  defendant  or  owner 
of  the  homestead.  The  purchaser  under  the  execution  acquires 
the  right  to  the  possession  of  the  first  floor  and  cellar,  and  eveiy 
part  of  each,  which  right  is  to  continue  so  long  as  the  same  is 
tenantable.  He  may  rent  it,  and  in  every  respect  use  and  enjoy 
it  as  his  own  property,  having  regard  to  the  rights  of  the  per- 
sons owning  and  occupying  the  remaining  portion  of  the  build- 
ing. He  has  a  right  to  protect  his  walls,  to  make  all  necessaiy 
repairs,  and  to  all  needful  means  of  access  to  his  said  premises. 
The  owner  or  occupant  of  the  upper  stories  is  to  be  in  no  manner 
disturbed  in  the  possession  of  said  premises,  has  a  right  to  pass 
and  repass  by  the  ordinaiy  and  constructed  passage  or  stairway, 
BO  as  to  enjoy  and  use  said  homestead,  but  must  do  nothing  to 
endanger  the  property  of  the  purchaser  under  the  execution, 
nor  to  unnecessarily  impair  his  rights.  This  is  all  we  deem  it 
necessary  to  say  at  present  in  reference  to  the  legal  rights  and 
obligations  resulting  from  this  somewhat  unusual  division  of 
tuis  property.  Guided  by  these  suggestions  or  rules,  there  need 
be  no  reasonable  ground  for  future  trouble  or  difficulty. 

Judgment  reversed. 

Stockton,  J .,  delivered  a  dissenting  opinion. 
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Actual  Ooodpamct  d  EsmniAL  to  CsxATioir  or  Homsstkad:  WaUen  y. 
PeopUf  65  Am.  Deo.  730,  and  oaaet  cited  in  the  note  735;  in  Iowa:  CkarUn 
▼.  Lambenon^  63  Id.  456. 

CiTATiovB  OF  Fbxvoifal  Cabi.— The  oaae  of  MeCormkk  t.  SitAo^p,  29 
Iowa,  237f  was  a  oaae  growing  oat  of  the  principal  case,  and  it  waa  therein 
decided  that  the  pnrohaaer  under  the  execution  lale  of  that  portion  of  th» 
prenusea  decided  in  the  principal  caae  not  to  be  exempt,  and  the  owner  of  the 
exempted  portion,  were  not  teoanta  in  common,  bat  adjoining  tenants,  poa> 
■eaaing  aeparate  and  distinct  interests.  In  Seht^ger  v.  Btl/imneier^  9  Mo. 
App.  445,  it  was  held  that  where  the  premises  claimed  as  a  homestead  ex- 
ceeded the  presoribed  ralae,  and  where  a  proceeding  was  brought  to  subject 
the  residue  to  debts,  a  part  of  the  premises  might  be  set  apart  to  the  defend- 
ant as  his  homestead,  which  might  be  subjected  to  an  easement  of  way,  to  be 
enjoyed  by  the  owners  of  the  remaining  portions  of  the  premises;  and  it  was 
said  that  the  case  did  not  present  so  much  difficulty  as  the  principal  case,  the 
doctrine  of  which  it  was,  however,  not  necessary  to  affirm  in  order  to  make 
this  decision.  In  Wright  t.  DUtUr,  54  Iowa,  626,  627,  the  defendant  U8e<l 
the  lower  story  as  his  own  store,  and  the  upper  portions  of  the  building  and 
the  cellar  were  used  by  his  family,  but  it  was  held  that  the  whole  building 
was  exempt,  distinguishing  the  principal  case  on  the  ground  that  it  was  not 
shown  that  any  portion  of  the  building  was  originally  intended  as  a  place  of 
business;  that  no  portion  of  it  was  rented,  and  that  the  cellar,  which  was  used 
by  the  defendant's  family,  could  not  be  reached  conveniently  except  through. 
the  lower  story.  In  PhdpB  t.  Rooney,  9  Wis.  86,  the  court  refused  to  adopt 
the  rule  of  the  principal  case,  that  when  a  part  of  a  building  is  not  occupied 
as  a  home  it  ceases  to  be  exempt,  but  on  the  contrary,  held  that  a  person 
would  not  forfeit  the  benefit  of  the  exemption  by  omitting  to  use  a  portion  of 
his  residence,  or  applying  such  portion  to  some  other  use. 


Haight  u  Steamboat  Henbietta. 

(4  Iowa,  472.] 

AND  Sals  of  Steamboat  in  Missoimi  fob  Debt  Cofntracted^ 
VHXBX  will  not  direst  lien  of  citizen  of  Iowa  for  supplies  fumidied  in 
that  state,  since  by  the  laws  of  Missouri  non-resident  creditors,  or  those 
having  debts  contracted  out  of  the  state,  cannot  enforce  their  liens  at  such 


Mabitims  Law  that  Sale  of  Ltbei.et>  Vessel  is  ik  Bem ,  and  Binds  All 
who  have  claims,  since  they  may  within  specified  time  establish  them,. 
does  not  apply  to  sale  of  vessel  under  state  law  which  permits  only  resi- 
dent creditors  to  establish  their  claims  at  such  ssle. 

AonoN  to  recover  for  BuppUes  famished  the  steamboat  Henri- 
etta. The  findings  of  fact  were  that  the  sappUes  were  famished, 
as  churned,  to  the  boat  in  this  state;  that  the  boat  was  seized  in 
Ifissonriy  and  under  the  hiws  of  that  state,  at  the  sait  of  a  credi* 
tor  in  that  state,  for  an  indebtedness  contracted  while  the  boat  was 
navigating  the  waters  of  that  state;  and  ander  the  order  of  the 
Ifissonxi  court  the  sheriff  sold  the  boat  to  a  purchaser,  who  i» 
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Btill  the  owBer,  and  now  defends  this  suit;  that  the  notice  at  the 
eait  of  the  MiBsouri  creditor  was  limited  to  creditors  having 
liens  against  the  boat  under  the  laws  of  Missouri,  which  laws 
precluded  non-resident  creditors,  or  those  having  debts  con- 
tzacted  out  of  said  state.  The  court  held,  upon  these  facts,  that 
the  plaintiffs  were  not  parties  to  the  proceeding  under  which 
the  boat  was  sold,  and  that  it  was  not  thereby  discharged  from 
the  lien  given  them  by  the  laws  of  this  state  for  the  supplies  fur- 
nished. Judgment  for  the  plaintiffs,  and  appeal  by  the  defendant. 

Edwarda  and  Turner,  for  the  appellant. 

JZanJbtn,  Miller,  and  Enster,  and  Oearge  W.  MsOrary,  for  the 
•appelleeB. 

By  Oourt,  Wbiqht,  O.  J.  By  the  code,  chapter  120,  the  claim 
of  the  plainti£Eis  was  a  lien  upon  this  boat,  taking  preference  of 
«ny  and  all  claims  against  the  same,  or  any  of  her  owners, 
growing  out  of  any  other  causes  than  in  said  chapter  are  enu- 
merated. The  material  question  in  the  case  is  whether  the 
seizure  and  sale  of  the  boat,  under  the  laws  of  Missouri,  opei^ 
ated  to  divest  or  destroy  this  lien.  We  think  not  Plaintiffs 
had  one  year  within  which  to  bring  their  suit  against  the  boat, 
And  for  that  length  of  time  their  lien  continued.  Before  the 
expiration  of  the  year  the  now  owner  of  the  boat  purchased 
under  the  sale  in  Missouri.  Whether  the  proceedings  there  in- 
stituted were  against  the  former  owners  of  the  boat,  or  against 
the  boat  itself,  does  not  appear  from  the  facts  found  by  the  court 
below.  If  against  the  owners,  it  is  very  clear  that  the  lien  of  the 
plaintifils,  under  and  by  virtue  of  the  laws  of  this  state,  would  not 
be  destroyed:  See  Sieamboal  Seabird  v.  Beehler,  12  Mo.  568.  If 
against  the  boat  itself,  to  enforce  liens  given  to  parties  under 
the  laws  of  the  state  of  Missouri,  the  effect  of  such  sale  upon 
the  lien  of  plaintiffs,  under  our  law,  would  present  a  more 
doubtful  question  for  our  determination.  And  if  by  the  la^'s 
of  Missouri,  at  the  time  this  proceeding  was  had,  the  lien  ^r 
olaim  of  plaintiffs  could  have  been  there  enforced  against  the 
boat,  the  claim  of  the  present  owner  would  have  been  still 
stronger.  The  courts  of  that  state,  however,  have  held  re- 
peatedly that  their  ''  act  concerning  boats  and  vessels,"  and  the 
one  under  which  this  boat  was  sold,  **  was  designed  to  afford  a 
speedy  and  convenient  remedy  to  our  [their]  own  citizens,  and 
to  such  others  only  as  are  engaged  in  trade  within  our  [their] 
jurisdiction  at  the  time  of  their  contracts: "  Noble  v.  Sieamboai 
Si.  Anthony,  Id.  263;  TurUcheU  v.  Steamboat  MiMOuri,  Id.  412; 
Sieamboai  Eariion  v.  Pollard.  10  Id.  683.     See  also  Champion 
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V.  JanUen,  16  Ohio,  90;  OoodsiU  t.  Brig  St.  Louis,  Id.  178. 
It^  then,  the  plaintiffs  'would  not  have  been  permitted  to  enforce 
their  lien,  though  urged  at  the  time  of  Faid  seizure  and  sale,  it 
would  be  a  virtual  mockeiy  of  justice  to  say  that  they  are  bound 
by  such  proceedings.  And  not  being  bound,  it  seems  to  us 
there  can  be  but  little  ground  for  saying  that  the  purchaser  took 
the  boat  freed  from  plaintiffs'  lien.  All  persons  having  liens 
which  could  be  enforced  might  be  bound  by  the  seizure  and 
sale,  and  the  present  owner  might  hold  the  boat,  without  being 
subject  to  such  liens.  Not  so,  however,  as  to  those  liens  which, 
having  a  valid  ezistenoe  under  our  laws  at  the  time  of  his  pur- 
chase, could  not,  within  the  jurisdiction  of  such  purchase,  be 
enforced.  He  might  take  the  boat  freed  from  the  liens  in 
Missouri,  but  not  from  those  in  this  state.  We  cannot  concur 
in  the  position  that  the  rules  which  obtain  in  maritime  proceed- 
ings apply  in  this.  The  proceedings  under  the  maritime  law 
for  the  sale  of  a  libeled  vessel  are  strictly  in  rem.  Such  sales 
are  for  the  benefit  of  all  persons  interested,  and  not  for  the 
benefit  alone  of  those  in  a  particular  locality  or  jurisdiction. 
AU  are  bound,  for  all  having  claims  may,  within  a  specified 
time,  come  forward  and  establish  their'  daims.  In  this  case, 
however,  the  prooeedings  in  Missouri  included  and  bound  only 
those  within  that  jurisdiction;  none  others  could  establish  their 
claims  and  demand  a  pro  rata  distribution.  The  distinction,,  we 
think,  is  quite  manifest.  The  position  of  appellant,  that  the 
petition  of  plaintiffs  does  not  show  that  this  suit  was  com- 
menced within  one  year  after  the  supplies  were  furnished,  is 
most  clearly  based  upon  a  mistaken  view  of  the  record.  The 
averment  is  very  distinctly  made. 
Judgment  affirmed.  ^^^ 


Lmi  VFOV  VmiBL  foa  Matibials  Fuxhibbxd:  See  Ferkhu  v.  Ptte, 
Am.  Deo.  207. 

Aotiohs  nr  Seats  OouBin  against  VBsaxis:  See  Kwimg  v.  SpU,  a 
Am.  Deo.  214,  and  note  diwiming  this  tubjeot  234-240. 

Tbb  pbincxpal  GASi  IS  oiTXD  to  the  point  that  one  la  not  digested  of  hi* 
Hen  by  a  aeimre  and  sale  of  the  Teasel  under  the  statate  of  a  foreign  statr 
which  oontaizis  no  provinon  allowing  the  enforcement  of  his  lien:  Booie  ▼. 
McDonald,  23  Ind.  160.  The  sale  of  a  steamboat  under  the  laws  of  minoia 
does  not  divest  it  from  liens  which  have  attached  under  the  laws  of  Iowa: 
Ogden  ▼.  Ogdtn^  13  Iowa,  177,  affirming  the  priocipal  case.  In  Trtvor  v. 
SteambixU  Ad.  ZTtne,  17  Id.  840,  it  was  held  that  under  the  act  of  congress 
of  February  26,  1845,  the  state  courts  have  concurrent  jurisdiction  with 
the  admiralty  courts  of  maritime  to^ts  on  navigable  rivers,  where  the  vessel 
is  employed  in  the  commerce  or  the  navigation  of  such  river.  And  it  was 
••aid  that  this  question  had  never  been  |nnesented  before  in  this  state,  dtiBg 
the  principal  case  among  others. 
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Lbffleb  v.  Abmbtbong. 

(4  Iowa.  482.] 
O&IHTIB  OB  MOBTOAOSB  IN  TrUST  DuD  OR  MORTOAOB  GOKTAXNIFa  POWBK 

or  Salb  need  not  join  in  the  execution  or  acknowledgment  of  the  instn* 
ment»  nor  signify  his  willingness  to  make  the  sale  by  any  formal  writiuj; 
indorsed  on  the  instrument 

Power  or  Salb  without  Aid  or  Court  may  be  conferred  upon  mortgagwr 
or  grantee  in  trust  deed. 

NoTiCB  or  Sale  or  Propkrtt  under  trost  deed  or  mortgage  with  power  oi* 
sale,  after  *'  first  giving  notice  of  the  time,  place,  etc.,  of  the  sale  by  ad^er 
tisement  in  some  newspaper  printed  in  Burlington,'*  is  sufficient  if  only  t* 
weekly  paper  is  issued  in  Burlington,  and  the  notice  is  published  in  suck 
paper  once  a  week  for  five  suooessive  weeks,  and  thirty  days  elapsi^ 
between  the  first  publication  and  the  day  of  sale,  notwithstanding  thaM 
less  than  thirty  days  intervene  between  the  first  and  last  publications. 

Bill  in  equity.    Isaac  Leffler,  being  indebted  to  one  Cox,  ti» 
secure  the  indebtedness,  executed,  together  with  John  Leffler,  tk 
deed  of  trust  to  Postlewait  &  Creegan.    The  deed  provided 
that  upon  the  fiiilure  of  the  grantors  to  pay  the  debt  according 
to  the  terms  of  the  deed,  the  trustees  should  have  the  power  to 
sell  the  real  estate  therein  described,  after  "  first  giving  thirtj 
days'  public  notice  of  the  time,  place,  and  terms  of  said  sale^ 
and  of  the  property  to  be  sold,  by  advertisement  in  soma  news- 
paper printed  in  Burlington,  Iowa  territory."    ''And  the  said 
parties  of  the  second  part  [Postlewait  &  Creegan]  covenaut 
faithfully  to  perform  and  fulfill  the  trust  herein  ci^eated.    la 
witness  whereof,  the  said  parties  have  hereunto  set  their  hands 
and  seals.'*    The  deed  was  signed  by  the  grantors,  but  not  bj 
the  trustees.     Default  having  been  made  in  the  payment  of  the 
debt,  the  trustees  sold  the  land  to  Armstrong,  the  respondent, 
and  executed  and  delivered  to  him  a  deed  thereof.     Notice  of 
the  sale  was  given  by  publication  in  a  newspaper  printed  in 
Burlington.     The  first  publication  was  on  the  eighth  of  April, 
1847,  the  second  on  the  fifteenth,  the  third  on  the  twenty- 
second,  the  fourth  on  the  twenty-ninth,  and  the  fifth  on  the 
sixth  of  May;  and  the  sale  was  made  on  the  eighth  of  May.     In 
September,  1855,  the  petitioners  applied  to  the  respondent  for 
the  redemption  of  the  real  estate,  and  tendered  him  the  pur- 
chase money  and  interest;  but  the  respondent  refused  to  accept 
the  tender  or  permit  redemption.     This  bill  vnis  then  filed, 
praying  that  the  petitioners  be  permitted  to  redeenA  the  lands. 
The  cause  was  heard  on  the  bill,  answer,  replication,  and  ex* 
hibits;  and  the  bill  was  dismissed.     The  petitioners  then  ap» 
pealed.    The  grounds  relied  on  appear  in  the  opinion. 
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D.  Borer  t  and  J.  C.  and  B.  J,  HaU,  for  the  appellanta. 
0,  Ben  Darwin,  for  the  appellee. 

By  Court,  Wbiobt,  G.  J.  Tf  entitle  themselves  to  the  relief 
sskedy  and  to  reverse  the  decree  belo^w,  complainants  relj  prin* 
cipallj  ux)on  two  grounds.  The  first  is,  that  it  was  the  intention 
of  the  grantors,  and  the  parties  to  said  deed,  that  the  trustees 
should  sign  and  acknowledge  the  same;  that  it  never  was, 
therefore,  properly  executed  and  delivered,  but  was  received  by 
the  trustees  or  by  Postlewait  &  Creegan  as  an  escrow;  and  that 
never  having  accepted  the  trust,  they  had  no  power  to  make  the 
sale.  In  the  second  place,  it  is  insisted  that  notice  of  said  sale  was 
not  given  as  required  by  the  terms  of  the  deed.  In  the  statement 
of  the  case,  and  thus  far  in  this  opinion,  the  instrument  executed 
by  complainants  is  spoken  of  as  a  deed  of  trust.  Counsel  for  com« 
plainants  so  treat  it,  adding,  however,  the  further  argument  that 
if  a  mortgage,  and  not  a  deed  of  trust,  then  the  persons  named 
therein  as  trustees  could  not  foreclose  by  sale  without  the  aid 
of  a  court;  that  such  sale  was  extrajudicial,  could  confer  no 
title,  and  that,  at  most,  the  purchaser  holds  the  property  in  trust 
for  them.  We  deem  it  entirely  unnecessary,  in  determining  the 
rights  of  the  parties  in  this  case,  to  inquire  whether  this  instru- 
ment, as  a  deed  of  trust,  was  ever  properly  executed  and  deliv- 
ered,  or  whether,  if  such  deed,  it  was  necessary  to  the  perfection 
of  respondent's  title  that  the  acceptance  of  the  trust  should  have 
been  indorsed  thereon  by  the  supposed  trustees.  We  have  no 
hesitation  in  saying  that,  as  a  mortgage  containing  a  power  to 
sell  in  case  of  default  of  payment,  it  conferred  ample  power 
upon  Postlewait  &  Creegan  to  make  the  sale;  and  that  it  was 
not  necessary  that  they  should  join  in  the  acknowledgment  of 
said  instrument,  or  its  execution.  That  parties  may  legally  in- 
sert a  provision  conferring  a  power  of  sale  upon  the  mortgagee 
or  a  third  person  is  no  longer  a  matter  of  doubt.  Such  a  mort- 
gagee or  third  person,  upon  breach  of  the  condition  of  the  mort- 
gage, is  bound  to  fairly  and  judiciously  dispose  of  the  property, 
pay  the  debt  from  the  proceeds,  and  account  with  the  mortgagor 
for  the  balance.  And  we  know  of  no  rule  that  requires  the  mort- 
gagee or  third  person,  where  the  power  of  sale  is  inserted  in  the 
mortgage  deed,  to  join  in  the  execution,  to  sign  or  acknowledge 
the  same,  or  to  signify  his  willingness  to  make  the  sale,  or  un- 
dertake the  execution  of  the  power  by  any  formal  writing  in- 
dorsed on  the  deed:  1  HilUard  on  Mortgages,  90,  o.  7;  4  Kent's 
Com.  146.    In  this  case,  the  power  was  given  to  thini  personiv 
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nothing  is  shown  to  impeach  the  faimesfl  of  the  sale,  and  wean 
quite  clear  that  the  deed  itself  fullj  empowered  them  to  fore- 
close by  sale  without  the  aid  of  a  court. 

The  second  and  only  remaining  question  is  whether  the  notice 
giyen  was  such  as  was  required  by  terms  of  the  deed.  And  wo 
are  clearly  of  the  opinion  that  it  was.  It  is  not  denied  but  that 
more  than  thirty  days  intervened  between  the  first  publication  of 
the  notice  and  the  day  of  sale.  Nor  is  it  chiimed  that  the  notice  was 
not  published  regularly  in  each  issue  of  the  paper  for  fiye  succes- 
siye  times.  But  it  is  said  that  the  last  issue  or  publication  was 
on  the  twenty-eighth  day  after  the  first  one»  and  that  thirty  days' 
notice  was  not,  therefore,  given  as  required  by  the  deed;  or  in 
other  words,  that  while  the  publication  may  have  been  contin- 
uous from  one  publication  day  to  another,  or  from  the  first  to 
the  last  day  of  its  insertion,  yet  after  the  last  publication  it  was 
out  of  the  paper  or  ceased  to  be  in  the  paper,  or  continuous; 
and  finally,  that  thirty  days  should  have  intervened  between 
the  first  and  last  pubHcation.  If  the  first  or  any  subsequent 
publication  of  the  notice  prior  to  the  last  continued  from  one 
publication  day  to  another,  or  operated  as  a  continuous  notice 
from  week  to  week,  then  we  must  acknowledge  that  we  cannot 
see  why  the  last  publication  would  not  have  the  same  effect.  The 
notice  as  much  continued  to  be  in  the  last  issue  after  the  day  of 
its  publication  as  it  continued  in  the  first  one.  The  public  was 
as  much  advised  thereby,  not  only  on  the  day  of  its  publication, 
but  for  subsequent  days,  that  there  would  be  a  sale,  as  by  any 
of  the  previous  issues.  If  the  issue  of  the  paper  could  give  no 
notice  of  the  sale  beyond  the  day  of  its  publication,  then  there 
was  but  five  days'  notice.  But  it  is  conceded  in  the  argument 
that  each  publication  was  notice  for  the  term  between  one  regu- 
lar issue  and  another;  and,  as  a  consequence,  that  there  was 
as  perfect  a  notice  on  the  ninth  or  twenty-fourth  of  April  as 
on  the  eighth  or  twenty-second,  or  on  any  other  of  the  publica- 
tion days.  If  so,  then  why  was  not  the  publication  on  the  sixth 
of  May  notice  for  the  term  intervening  between  that  and  the 
thirteenth,  the  next  day  for  publication  ?  And  if,  being  pub- 
lished on  the  thirteenth,  there  would  have  been  thirty-eg^c  days' 
notice,  why  not  thirty  days',  as  on  the  eighth  of  May?  To  our 
minds,  it  is  conclusively  clear  that  if  the  notice  continued  to 
have  life  after  the  day  of  its  first  publication  until  the  second, 
and  from  the  second  to  third,  and  a  like  manner  to  the  last,  so 
would  the  last  publication  continue  in  being  until  the  day  ol 
Bale. 
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But  there  is  still  another  view  of  it  presented  bj  counsel  for 
Appellants  which  has  more  weight,  and  that  is,  that  thirty  dajs 
should  have  intervened  between  the  first  and  last  publication  of 
the  notice,  and  that  it  is  not  sufScient  that  thirty  days  inter- 
vened between  the  first  publication  and  the  day  of  sale.  We 
say  this  has  more  weight  than  the  position  last  examined,  and 
yet  we  must  say  that  but  for  the  dictum  forming  it,  found  in 
Armstrong  v.  Scoit^  3  G.  Greene,  433,  we  should  have  had  but 
little  difficulty  in  holding  the  position  untenable.  In  that  case 
the  terms  of  the  trust  deed  with  reference  to  the  publication  of 
notice  were  substantially,  if  not  identically,  the  same  as  in  the 
one  before  us.  The  trustees  being  about  to  sell  the  property, 
the  grantors  filed  their  bill  to  enjoin  the  sale.  It  seems  that  but 
one  publication  veas  made,  which  was  more  than  thirty  days  be- 
fore the  proposed  day  of  sale,  and  the  question  was  whether 
this  was  sufficient.  It  was  held  that  such  notice  should  not  only 
be  published  thirty  days  before  the  sale,  but  it  should  have 
been  continued;  that  it  was  indispensable  that  the  publication 
should  be  continued  as  that  the  required  time  should  lapse; 
and  that  there  being  but  one  publication,  and  no  more,  there 
was  no  more  power  in  the  trustees  to  sell  than  if  there  had  been 
no  publication.  And  having  thus  decided  fully,  and  as  we 
think  most  correctly,  the  very  point,  and  the  only  point  that 
could  or  did  legitimately  arise  on  this  part  of  the  case,  the  opin- 
ion concludes  with  this  dictum:  **  Thirty  days  should  have 
elapsed  between  the  first  and  last  publication,  as  upon  giving 
this  notice  depended  his  [the  trustee's]  power  to  sell."  In  hold- 
ing, as  we  feel  constrained  to  do,  adverse  to  this  position,  we 
do  not  regard  that  we  overrule  the  decision  made  in  that  case; 
for  it  was  entirely  unnecessary  for  the  court  to  announce  any 
opinion  upon  any  other  question  than  the  simple  one  whether 
one  publication  was  sufficient.  Beyond  this  all  that  was  said 
was  obiter  dicta^  and  if  such  general  dicta  can  in  any  case  be  re- 
garded as  establishing  the  law,  then  truly  has  it  been  said  **  that 
nothing  is  yet  settled,  or  can  long  be  settied:  *'  FrarUs  v.  Brown^ 
17  Serg.  &  B.  292. 

The  publication  was  made  regularly  every  week;  there  was  no 
omission.  The  notice,  as  we  have  before  substantially  said,  was 
circulating,  and  being  published  to  the  public  and  the  world  in 
legal  contemplation  as  much  and  effectively  on  each  day,  hour,  and 
minute  after  one  publication,  and  before  the  succeeding  one,  as 
it  was  at  the  instant  of  time  when  the  paper  was  issued  or  de- 
livered to  its  readers.    And  yet  it  would  not  do  to  hold  that  ono 
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publicatioii,  thirty  days  prior  to  the  aale,  would  be  snfBcient; 
for  the  language  used,  as  well  as  reason  and  good  sense,  would 
dictate  a  continuous  or  sucoessire  publication,  in  those  modes 
of  repetition  which  the  subject-matter  would  allow.  And  theie- 
fore,  in  this  case  (there  being  no  chaige  or  pretense  that  a  dailj 
paper  was  then  issued  in  Burlington),  it  is  only  necessary  to  saj 
that  BucceesiTe  publications  in  tbe  weekly  issue  were  required, 
and  if  this  requirement  ms  not  the  law,  and  the  contract  of  the 
parties  were  thus  far  complied  with,  being  thus  published,  and 
thus  imparting  notice  to  the  public  for  every  day  and  hour  inter- 
vening between  each  publication,  so  after  the  last  issue,  and  on 
the  day  of  sale,  the  notice  was  as  positire,  as  dear,  and  as  suffi- 
cient, for  all  practical  purposes,  as  it  had  been  for  any  minute 
of  time  subsequent  to  the  first  insertion. 

Let  us  state  the  argument  categorically  thus:  Was  the  "ad- 
vertisement '*  spoken  of  in  the  deed  in  tihe  newspaper  on  any 
other  days  then  the  days  of  publication  ?  This  is  admitted,  and 
could  not  well  be  denied.  If  so,  was  it  not  as  practically  in  the 
paper  for  six  days  of  each  week  as  it  was  on  tbe  seventh,  or  the 
publication  day  ?  That  is  to  say,  was  the  notice  any  more  given 
to  the  public  on  the  seventh  than  on  the  six  days  ?  Did  the  par- 
ties contemplate  the  mere  setting  up  of  the  notice,  and  striking 
of  it  off  in  the  paper,  or  was  the  circulation  of  such  paper  and 
reading  of  it  by  the  public  the  leading  purpose  and  object  of 
the  advertisement?  Was  not  the  publication  of  the  fact  of  sale 
what  was  designed  ?  What  do  we  understand  by  such  publica- 
tion, other  than  a  notification  to  the  people  at  laige  by  print- 
ing and  circulating  the  same  in  the  paper?  And  if  such 
publication  operated  as  a  notice  on  the  days  on  which  the 
paper  was  not  published,  why  did  not  such  notice  continue 
after  the  last  issue  of  the  paper,  to  the  day  of  sale,  such 
sale  having  taken  place  prior  to  the  next  publication  day? 
If  every  day  subsequent  to  the  first,  and  prior  to  the  last 
issue,  was  a  day  of  notice,  if  up  to  the  sixth  of  May  (the  date 
of  the  last  issue)  there  was  twenty-nine  days'  ''public  notice 
of  the  time,  terms,  and  place  of  sale,  and  of  the  property  to  be 
sold  by  advertisement  in  some  [a]  newspaper  printed  in  BurMng- 
ton,''  then  why  were  not  the  seventh  and  eighth  of  May  notice 
days,  and  why  did  not  the  last  issue  give  pubHc  notice  on  those 
days  of  the  sale  as  effectually  as  did  any  previous  publication 
for  any  day  subsequent  to  the  issue?  What  legal  or  logical 
consistency  is  there  in  saying  that  for  all  the  days  prior  to  the 
last  issue  there  was  notice,  but  after  that  time  there  was  no 
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notice  beyond  the  minute  or  the  day  that  the  paper  was  issued  ? 
And  if  public  notice  was  what  the  parties  designed,  and  if  such 
notice  is  given  by  the  contemplated  circulation  and  reading  of 
the  paper,  and  not  merely  by  taking  the  impression  from  the 
type  in  the  printing-office,  why  is  there  not  as  much  thirty  days' 
notice  if  that  length  of  time  intervenes  between  the  first  publi- 
cation and  the  day  of  sale,  as  where  it  intervenes  between  the 
first  and  last  publication?  To  our  minds,  there  can  be  but  one 
correct  answer  to  this  last  question.  And  the  error  of  any 
other  view  arises  from  this  fact,  that  the  notice  is  treated  as 
being  given  or  imparted  on  the  day  of  and  by  the  printing  of 
the  paper  only,  and  not  upon  the  days  when  it  is  being  circu- 
lated and  read,  and  by  such  circulation  and  reading.  And  we 
conclude,  therefore,  that  the  notice  in  this  case,  having  been 
published  successively  in  the  newspaper,  and  thirty  days  having 
elapsed  between  the  first  publication  and  the  day  of  sale,  such 
notice  was  sufficient,  and  the  title  of  the  purchaser  is  not  invali- 
dated for  any  supposed  irregularity  in  this  respect. 

In  conclusion,  we  may  say  that  the  case  of  DilU  v.  Zexgler^  1 
O.  Greene,  164  [47  Am.  Dec.  870],  and  Temple  v.  Casstens,  Id. 
492,  cited  by  appellants,  do  not  decide  any  question  arising  in 
this  case.  In  Early  v.  Doe,  16  How.  641,  relied  upon,  the  length 
of  time  required  by  the  law  had  not  elapsed  between  the  first 
publication  and  the  day  of  sale,  but  it  is  nowhere  intimated  in 
that  case  that  such  length  of  time  should  have  elapsed  between 
the  first  and  last  publication.  On  the  contrary,  while  the  ques- 
tion did  not  directly  arise,  it  is  almost  assumed  as  true  that  the 
rule  would  have  been  good  if  the  required  length  of  time  had 
passed  from  the  date  of  the  first  advertisement  to  the  day  of 
sale.  But  without  further  extending  this  opinion  by  citations 
from  that  case,  it  is  sufficient  to  say  that  it  contains  nothing  in 
conflict  with  the  views  here  expressed. 

I>ecree  affirmed. 

Mortgage  with  Power  or  Salb  is  Valid:  Carton  r,  Blahey,  35  Am. 
Deo.  440.  But  the  conditions  upon  the  execution  of  the  power  mnst  1m 
■trictly  complied  with:  Id.;  NUw  t.  Ban^ord,  61  Id.  05;  see  B^nkam  v. 
Rotve^  56  Id.  342. 

TrU8TES*S    AoOSPTANOS    IB    NOT    BSSBNTIAL    TO    ExtSTBNCB    OF   TaUffTt 

FUld  V.  ArroiotmUh,  39  Am.  Deo.  185,  and  note  187.  A  power  to  eeU, 
coupled  with  an  interest,  given  to  several  persons,  may  be  executed  by  thoss 
who  accept  the  power,  even  thongh  one  or  more  refuse  to  accept  it,  or,  after 
accepting,  renounce  it:  WUUama  v.  Otey,  47  Id.  632.  A  trust  will  not  fail 
because  a  trustee  refuses  to  act;  neither  will  the  benefioiaryy  in  a  court  ol 
equity,  lose  his  interest  in  an  estate  by  the  disolaimer  or  refusal  of  the  true- 
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tees  to  accept  the  trust:  WTiUe  v.  ITampUm^  13  Iowa,  261,  citing  the  principal 
case. 

NoTios  BT  Publication  of  Salb  ukdbr  Poweb  nr  Tbxtbt  Dbbd  ob 
MoBTOAOB.>-A  deed  of  trust  that  provides  that  notice  of  sale  bo  published 
in  a  newspaper,  not  naming  any  paper  or  place  of  publication,  aathoriaee  the 
trustee  to  select  the  newspaper  in  which  to  make  publication:  SmgUtam  v. 
8eoU^  11  Iowa,  598,  citing  the  principal  case.  Where  a  deed  of  tmst  anthoiv 
ized  a  sale  of  the  premises  by  the  trustee  upon  his  advertising  the  same  for 
twenty  days  in  some  newspaper  published  in  the  county,  a  pnbKcatioii  in  a 
weekly  newspaper  for  the  time  required  was  a  sufficient  oompllanoe  with  tbt 
terms  of  the  deed,  though  a  daily  of  the  same  paper  was  inued  in  which  no 
publication  of  the  sale  was  made:  CampbeU  v.  Tagge^  30  Id.  307>  citing  the 
principal  case;  see  also  Purdey  v.  Haye»,  22  Id.  21.  A  notice  of  the  place  of 
sale  under  a  mort;gage  that  required  the  place  of  sale  to  be  deaoribed  was  suf- 
ficient where  the  property  was  advertised  to  be  sold  '*at  the  town  of  St.  Jo- 
iephy"  the  town  being  amaU,  the  sale  being  on  the  premisea  in  the  bnaineas 
portion,  and  no  sacrifice  of  the  property  having  ooourred:  BeaHe  ▼.  BuUer, 
64  Am.  Dea  234.  and  note  242. 
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[5  Iowa,  16.] 
IV  lOWA,  COUKTT  HAT  BB  SUBD  OrIGINALLT  UTOK  LiQUIIXATID  ClAIM,  SOCb 

as  a  county  bond;  the  statute  requires  that  only  unliquidated  daims 
shall  first  be  presented  to  the  proper  auditing  officer. 

CouNTiBs  IN  Iowa  bate  Power  to  Subscribe  to  Stock  or  Baiijboai>  Coii • 
PANIBS  whose  road  is  to  pass  through  or  into  the  county. 

&B0ITAL8  IN  Ck>UNTT  BoNDS  EzBOUTKD  BT  Ck>UNTT  JuDOB  are  ooDolnsive 
upon  the  county,  but  the  purchaser  must  see  that  the  county  had  author- 
ity for  their  issuance. 

Dexurrer  18  Properly  Sustained  on  Ground  that  Alleoatiov  n  Too 
General  when  the  allegation  is  that  *'  no  requisite  of  chapter  15  of  the 
code  was  oboerved." 

County  Railway-aid  Bonds  arb  Nbqotiable  Instrumbhtb,  when  pay- 
able to  the  railroad  company  or  its  assigns,  and  intended  to  be  sold  in  the 
marts  of  the  world. 

No  Particutar  Form  of  Words  is  Necessary  to  BIakb  Pbokdib  Kbqo- 
tiablb,  not  even  a  promise  in  express  words,  but  there  must  bean  nnder^ 
taking  to  pay  and  an  intent  of  negotiability. 

Seal  is  No  Objection  to  Neootiabiuty. 

County  Railwat-aid  Bonds,  thouoh  Nbqotiablb  Inbtbombbib,  arb  isor 
Binding  ufon  County,  when  there  is  no  authority  of  law  for  their  issu- 
ance. 

Whibb  County  Record  Shows  Bnouoh  upon  Matter  op  Autboritt 
ffOB  lasuANGB  op  County  Bonds  to  justify  a  purchaser  in  taking  the 
bonds,  he  cannot  be  required  to  go  behind  it  and  show  that  the  recnrd 
is  true. 

Purchaser  op  County  Railway- aid  Boxim  has  Rxobt  to  ^mmsumm  that 
Requisite  Notice  was  Given  prior  to  the  submisnon  of  the  proposi- 
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tion  for  their  iasoanoe  to  the  vote  of  the  people  of  the  coimty,  when  the 
eonnty  record  shows  that  a  regular  proposition  was  ordered  to  be  snb- 
mitted  to  the  people,  and  that  a  vote  was  taken  which  was  In  faTor  of  it. 
Objxotion  that  Final  Ck>N8TBUcnoN  or  Railroad  is  Condition  Prbos- 
DKNT  to  issuance  of  oonnty  railway-aid  bonds  is  not  maintainable  on  the 
ground  that  the  proposition  for  their  issuance  submitted  to  the  vote  of 
the  people  provided  that  the  amount  voted  should  '*be  expended  only  in 
the  event  of  said  railroad  being  constructed,  and  running  centrally' 
through  the  said  oounty,"  for  the  expression  is  ambiguous,  and  admits  of 
a  strong  doubt  whether  the  word  "constructed  **  does  not,  as  well  as  the 
word  '* running,"  relate  to  the  word  **  centrally,'*  the  phrase  being  "oon« 
structed  and  running  centrally; "  and  the  county  judge  by  issuing  the 
bonds  has  placed  upon  this  ambiguity  a  construction  upon  wliich  the 
purchaser  of  the  bonds  has  a  right  to  act;  and  when  the  bonds  are  issned, 
the  purchaser  may  presume  the  road  to  be  built  to  the  acoeptance  of  the 
county. 

PUBOHASEB  OF    C^UNTT    RaILWAT-AID    BoND0    OB  COUPONS  MAT  PBttUMS 

FROM  THBiB  IssuANCX  that  the  county  subacribed  the  amount  voted  to 
the  capital  stock  of  the  road,  and  it  is  not  a  valid  objection  that  this 
fact  does  not  appear  from  the  record,  for  it  could  not  so  appear. 

County  Judgv  is  Mebblt  Quasi  Aobnt  of  County,  and  his  acta  cannot  be 
construed  by  law  of  agency. 

Fraud  in  Causing  or  Procurino  Dsuvrrt  to  or  fob  Railroad  Com- 
PANT  of  possession  of  county  railway-aid  bonds  is  no  defense  a^^ainst  an 
indorsee  of  such  bonds  or  the  coupons  thereon  without  notice  of  the  fraud) 
though  if  possession  was  never  delivered  to  or  for  the  company,  the  com- 
pany would  not  be  liable  on  the  Ixmds. 

Fraud  and  MiaRKPRXsENTATioN  kust  bb  Sbt  ottt  Sfboifioallt. 

Fraud  and  Misrbpreskntation,  whxrbbt  Countt  u  Inducbd  to  Issua 
Nbootiablb  Railwat*aid  Bonds,  constitute  no  defense  against  an 
assignee  unless  he  is  alleged  and  proved  to  have  had  notice  thereof. 

Burden  or  Pkovino  Himsblf  Bona  Fidb  Purchasbb  is  not  Cast  upoh 
Plaintiff  in  a  suit  upon  a  negotiable  instrument  by  the  mere  allegation 
and  proof  that  it  was  fraudulent  or  illegal  in  its  inception,  but  there 
must  be,  in  addition,  an  allegation  that  he  was  not  a  Umafide  purchaser. 

Atebmbnt  that  Plaintiff  in  AonoN  on  Nbgotiable  Instrumbnt  is  not 
Bona  Fidb  Holder,  but  not  stating  why  or  how,  is  insufiSoient  to  throw 
upon  him  the  burden  of  proving  himself  a  bcfna  fid^  purchaser  after 
allegation  and  proof  by  the  defendant  that  the  instrument  was  fraud- 
ulent in  its  inception. 

Mbbb  Want  ob  Failubb  of  Considebation  of  Nbootiablb  Instbument 
is  not  sufiScient  to  throw  upon  indorsee  the  burden  of  proving  himself  a 
bona/ds  holder. 

PuBOHASEB  OF  CouNTT  Railwat-aid  Bonds  AND  COUPONS  is  not  affected 
by  the  fact  that  since  the  issuance  of  the  bonds  the  railway  company  haa 
become  insolvent  and  been  dissolved. 

AonoN  upon  certain  interest  coupons  attached  to  a  county 
railway-aid  bond.  Twenty  bonds  for  the  payment  of  one  thou- 
sand dollars  each  were  issued,  under  authority  of  statute,  by  the 
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county  judge  of  Cedar  county.  Each  of  the  bonds  recited  that 
Cedar  county  owed  the  Lyons  Iowa  Central  Bailroad  Company 
one  thousand  dollars,  which  sum  the  county  judge,  who  had 
been  duly  authorized  by  a  majority  of  the  qualified  voters  of  the 
county,  promised  in  behalf  of  the  county  to  pay  to  the  railroad 
company  or  its  assigns,  at  the  Bank  of  the  Commonwealth  in  the 
city  of  New  York,  on  June  1, 1878,  which  was  just  twenty  years 
after  the  issuance  of  the  bonds,  and  at  the  same  place  to  pay  in- 
terest semi-annually  upon  the  surrender  of  the  annexed  interest 
warrants.  The  bond  also  recited  that  **  this  obligation  is  issued 
in  part  payment  of  a  subscription  of  five  hundred  shares  of  one 
hundred  dollars  each  of  the  capital  stock  of  said  Lyons  Iowa  Cen- 
tral Bailroad  Company,  made  by  the  said  judge  of  said  county 
court  of  said  county  on  behalf  of  said  county,  by  authority  of 
an  act  of  the  general  assembly  of  the  state  of  Iowa,  passed  Feb- 
ruaiy  5,  A.  D.  1851,  and  of  a  vote  of  the  qualified  voters  of  said 
county  taken  in  pursuance  thereof."  The  bonds  were  signed 
by  the  county  judge  and  the  seal  of  the  county  affixed.  The 
interest  coupons  were  payable  to  the  holder.  The  bond  and  the 
coupons  attached  were  set  out  in  the  petition,  which  alleged 
that  upon  July  4,  1853,  the  bond  was  assigned  by  the  railroad 
company  to  Henzy  P.  Adams.  The  assignment  stated  that,  in 
pursuance  to  an  order  made  on  the  books  of  the  company,  Wil- 
liam Or.  Haun,  vice-president  of  the  company,  and  James  Mo- 
Coy,  the  secretary,  assigned  the  bond  on  the  part  of  the  com- 
pany to  Heniy  P.  Adams,  or  order,  for  value  received.  This 
assignment  was  signed  by  Haun  and  countersigned  by  McCoj, 
and  the  corporation  seal  was  attached  thereto.  On  the  same 
day  it  is  alleged  that  H.  P.  Adams  assigned  the  bond  to  the 
plaintiff  by  the  words,  **  Pay  to  James  Clapp  or  bearer."  The 
defendant  demurred  to  the  petition,  on  the  grounds  that  the 
county  could  not  be  sued  originally  in  the  district  court;  and 
that  the  county  and  the  county  judge  had  no  authority  to  make 
the  bond.  This  demurrer  was  overruled  and  the  defendant  an- 
swered. A  demurrer  to  this  answer  was  sustained,  and  the  case 
comes  up  upon  errors  assigned  upon  the  sustaining  of  this  d» 
murrer,  and  the  overruling  of  the  defendant's  demurrer  to  the 
petition.  The  first  allegation  of  the  answer  denied  the  making 
and  the  assignment  of  the  bond;  the  second  denied  that  the 
plaintiff  was  a  bona  fide  holder;  the  third  denied  that  the  prop- 
erty in  the  bond  was  in  the  plaintiff.  The  fourth  allegation  was 
that  the  bond  was  not  issued  under  authority  of  law,  for  the  fol- 
lowing reasons:  1.  The  county  judge  did  not  submit  the  ques- 
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tion  to  the  people;  2.  No  notice  of  the  qneetion  was  ghen  to  the 
voters;  8.  No  tax  was  proposed  and  adopted;  4.  The  proposi- 
tion and  result  of  the  vote  were  not  entered  of  record;  6.  There 
was  no  publication  of  the  adoption  of  the  vote;  6.  No  reqni- 
aite  of  chapter  16  of  the  code  was  observed.  The  remaining 
grounds  ot  defense  are  sufficiently  stated  in  the  opinion.  The 
fifth,  sixth,  and  eighth  grounds  were,  in  brief,  that  Adams  and 
others  fraudulently  obtained  possession  of  the  bond;  that  it  was 
obtained  from  the  oonnly  fraudulently  and  by  misrepresenta- 
tions; that  it  was  issued  before  the  road  was  built,  and  that  the 
road  had  not  yet  been  constructed;  that  the  consideration  had 
wholly  failed;  and  that  the  company  is  insolvent  and  is  dis- 
solved. To  the  fourth,  fifth,  sixth,  and  eighth  grounds  of  de- 
fense the  plaintiff  demurred,  and  his  demurrer  was  sustained. 
One  ground  of  demurrer  was  that  the  county  is  estopped  by  the 
recitals  in  its  bond.  This  proposition  the  plaintiff  seems  to 
have  abandoned  on  the  argument  in  this  court.  After  the  sus- 
taining of  this  demurrer,  the  issues  of  fact  were  submitted  to  the 
court,  which  found  for  the  plaintiff,  and  rendered  judgment 
accordingly.  The  defendant  appealed,  assigning  for  error  the 
overruling  of  its  own  demurrer,  and  the  sustaining  of  the  plain- 
tiff's. 

Cook  and  DUlon^  for  the  appellant. 

WkUaker  and  Orani,  for  the  appeUee. 

By  Court,  Woodwabd,  J.  The  questions  which  arise  in  this 
cause  are  numerous,  interesting,  and  important,  but  it  will  be 
necessary  to  express  the  opinion  of  the  court  upon  them  as 
briefly  as  possible.  The  first  question  is  presented  under  the 
demurrer  of  the  defendant  to  the  plaintiff's  petition,  and  is 
whether  the  district  court  has  original  jurisdiction  of  the  cause. 
This  point  was  decided  in  the  case  of  Campbell  v.  County  of 
Polk,  8  Iowa,  467,  as  well  as  in  Steel  v.  Davis  County,  2  G. 
Greene,  469.  In  the  first-named  of  the  above  cases  this  court 
sustained  an  action  brought  upon  a  warrant  issued  by  the 
oounfy  judge  upon  the  county  treasurer.  The  statute  means 
that  unsettled  unliquidated  demands  for  money  against  the 
county  shall  first  be  presented  to  the  proper  auditing  officer. 
But  where  a  matter  has  already  been  presented  and  liquidated 
or  allowed,  and  the  counfy  warrant,  note,  or  bond  has  been  is- 
sued therefor,  there  can  be  no  object  in  again  presenting  it, 
when  only  a  new  promise  can  result  from  it;  and  there  is,  per- 
haps, yet  more  force  in  the  consideration,  when  the  contract  is 
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bj  iU  terms  made  payable  in  a  place  dlBiant  from  the  countj* 
as  in  the  present  instance. 

The  next  question  in  the  natoral  order  of  the  cause  arises  on 
the  same  demurrer  to  the  petition.  It  is  upon  the  authority  of 
the  county  judge  to  issue  such  a  bond.  It  is  the  question 
whether  a  county  can  issue  its  bonds  for  a  subscription  to  the 
stock  of  a  railway  company,  whose  road  is  to  run  through  the 
county.  This  subject  cannot  have  escaped  the  observation,  and 
to  a  considerable  degree,  at  least,  the  attention,  of  any  lawyer  of 
many  years  study  and  practice,  since  it  has  been  much  dis- 
cussed in  the  United  States.  We  therefore  approach  the  sub- 
ject, conscious  of  the  magnitude  of  the  considerations  entering 
into  it — considerations  touching  the  power  of  the  legislature  to 
grant  this  authority  to  counties,  touching  the  nature  of  coun- 
ties as  municipal  bodies,  whose  primary  object  is  the  govern- 
ment, in  certain  matters,  of  portions  of  the  state,  and  touching 
also  the  rights  of  majorities  and  minorities  under  our  instita- 
tions.  But  we  do  not  propose  to  enter  into  a  discussion  of 
these  matters,  as  important  as  they  are;  both  because  the  sub- 
ject has  probably  been  exhausted,  and  because  of  that  which 
has  taken  place  in  this  state  in  regard  to  it,  to  which  reference 
will  be  made. 

Upon  the  first  step  in  the  inquiry,  that  is,  upon  the  inherent 
authority  of  a  state  to  enter  into  these  and  similar  internal  im- 
provements, no  one  has  ventured  to  make  a  question.  The  sec- 
ond step  would  be  whether  a  legislature  possesses  the  power  to 
confer  this  authority  upon  a  county.  Few  have  doubted  the 
existence  of  this  power;  the  question  having  generally  been 
whether  the  power  had  been  exercised,  or  whether  a  county 
possessed  the  desired  authority  without  a  special  grant.  The 
mass  of  American  cases  have  sustained  the  power  in  the  legis- 
lature, and  it  is  probably  necessary  for  us  to  say  only  that 
whatever  doubts  we  may  tacitly  entertain,  or  might  suggest 
were  the  question  a  new  one,  even  here  in  this  state,  we  shall 
let  it  rest  upon  those  past  decisions,  ^nd  upon  the  considera- 
tions presented  in  the  next  stage  of  the  inquiry. 

That  next  stage  is  this:  Do  the  counties  of  this  state  possess 
this  authority,  whether  inherently  or  by  express  provision  ?  If  w« 
were  called  upon  to  decide  this  question  now  for  the  first  time, 
for  this  state,  we  should  entertain  heavy  doubts  of  the  exist- 
ence of  the  power  upon  any  ground;  and  if  the  attempt  were 
made  to  place  it  upon  section  114  of  the  code,  under  the  power 
to  aid  in  constructing  roads,  we  should  think  very  lightly  of 
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the  argument.  If  the  power  exists,  it  must  hasfe  some  other 
foandAtion.  But  this  is  a  subject  on  which  change  is  dis- 
astrous. It  is  one  on  which  we  are  bound  by  former  decisions. 
Such  a  one  has  been  made,  and  the  public  and  the  world  have 
acted  upon  it.  To  change  now  would  be  the  worst  of  all  re- 
pudiation — ^judicial  repudiation.  The  first  decision  on  a  sub- 
ject of  this  nature  by  the  highest  judicial  tribunal  of  a  state,  at 
a  time  when  the  business  of  the  country  is  moving  on,  is  final — 
it  determines  the  policy  of  the  state.  It  is  impossible  to  recede. 
The  world  waits  and  listens  for  the  judicial  determination,  and 
then  acts  accordingly;  and  in  this  case  has  acted  with  vigor. 
This  question  was  determined  in  the  case  of  DubuqiLe  County 
V.  Dubuque  elc.  B.  R.  Co.,  4  G.  Greene,  1,  and  in  State  ex  ret. 
Leach  v.  Bissell,  Id.  828;  and  five  railways  have  commenced 
their  progress  across  this  state,  and  several  millions  of  dollars 
have  been  subscribed  by  our  counties.  Whatever  we  may  think 
of  this  as  a  policy,  the  court  cannot  arrest  it  consistently  with 
any  regard  to  the  judicial  character.  The  trust  must  now  rest 
upon  the  intelligence  of  the  people  and  their  representatives. 

Let  us  look  at  our  judicial  and  legislative  history  on  this  sub- 
ject. It  is  short,  but  yet  effective.  The  case  of  the  Dubuque 
and  Pacific  railroad,  9upra,  was  brought  to  this  court  expressly 
to  test  this  question.  Judgment  was  rendered  affirming  the 
power  in  the  county.  But  it  is  objected  that  no  opinion  in  this 
cause  is  on  record  or  to  be  found.  This  is  true,  and  conse- 
quently we  cannot  know  the  reasoning  of  the  court  except  as 
gathered  from  the  dissenting  opinion.  But  we  cannot  ignore 
the  fact  of  such  a  decision,  whatever  the  mischance  by  which 
the  opinion  failed  to  be  placed  on  record.  In  the  first  place,  a 
judgment  is  i^endered  implying  such  a  determination.  In  the 
second  place.  Justice  Einney  wrote  a  dissenting  opinion,  which 
is  recorded,  and  whose  basis  is  the  existence  of  such  an  opin- 
ion on  the  part  of  the  majority  of  the  court.  Then  there  is  the 
common  understanding  of  the  bar,  especially  of  those  from  that 
county.  Again,  in  State  ex  ret.  Leach  v.  Bissell,  4  G.  Greene, 
828,  Hall,  J.,  in  delivering  the  opinion  of  the  court,  refers  to 
such  former  adjudication,  saying:  "The  same  point  having 
been  decided  at  the  June  term,  1853,  in  the  Ihibuquc  S  Pacific 
B.  B,  Co.  V.  Duhwqwe  County,  it  is  not  examined.  This  de- 
cision is  not  intended  to  sanction  or  deny  the  legal  validity 
of  that  decision,  but  to  leave  that  question  where  that  decision 
has  left  it."  Let  us  next  see  what  the  legislature  has  done, 
remembering  that  we  are  now  in  the  "  early  times,"  when  con- 
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temporaneonB  constmction  arises.  Bj  statute  of  1854-^, 
«.  128,  1865, 190,  it  is  enacted  that "  whenerer  any  companj 
shall  have  received  or  may  hereafter  receive  the  bonds  of  any 
city  or  county  upon  subscription  of  stock  by  such  city  or  county, 
such  bonds  may  bear  interest  at  any  rate  not  exceeding  ten  per 
cent,"  etc.,  and  the  provisions  of  the  act  shall  apply  to  any 
railroad  bonds  ivhich  have  been  heretofore  issued,  as  well  as 
to  those  which  may  hereafter  be  issued.  By  the  same  statute, 
chapter  149,  219,  it  is  enacted  that  in  ''all  cases  where  county, 
city,  or  town  corporations  have  or  may  hereafter  become  stock- 
holders in  railroads  or  other  private  companies,  it  shall  not  be 
lawful  to  issue  the  bonds,  etc. ;  provided,  that  nothing  in  this  act 
shall  in  any  way  affect  corporation  rights  for  any  contracts  or 
subscriptions  heretofore  made  with  any  railroad  company  or 
corporation  for  the  issuing  of  county  corporation  bonds."  Now, 
when  these  decisions  and  this  legislation  are  regarded,  does  any 
lawyer  expect  this  court  to  overturn  all  that  has  been  done  upon 
the  faith  in  them,  whatever  our  present  individual  opinions 
may  be  ?  We  believe  not.  With  these  remarks,  we  pass  from 
the  question  of  the  power  of  counties  to  subscribe  to  the 
stock  of  railway  companies  whose  road  is  to  pass  through  or 
into  the  county. 

The  foregoing  matters  arise  under  the  defendant's  demurrer 
to  the  plaintiff's  petition.  The  next  questions  arise  under  the 
plaintiff's  demurrer  to  the  defendant's  answer.  The  court  sus- 
tained the  demurrer,  and  the  defendant  complains  that  this  in- 
volves the  decision  that  no  submission  of  a  question — ^no  notice, 
no  proposition  nor  adoption  of  a  tax,  no  entry  nor  publication 
of  the  result — ^was  necessary.  This  is  an  error.  The  decision 
does  not  involve  all  this.  The  court  may  well  have  decided  that 
the  thirty  days'  publication  was  not  necessary  in  this  case.  This 
is  manifest  from  code,  section  119.  It  may  also  have  decided 
well  that  the  sixth  cause  under  the  fourth  allegation  of  the  de- 
fendant, to  wit,  that  no  requisite  of  chapter  15  of  code  was  ob- 
served, was  not  sufficient,  being  too  general. 

As  to  the  first  four  grounds  under  the  defendant's  fourth  all^gft* 
tion,  the  court  below  had  a  right  to  look  into  the  whole  record;  and 
upon  so  doing,  it  found  that  the  first,  third,  and  fourth  grounds 
were*  negatived,  in  point  of  fact,  by  the  defendant's  aUegationa 
of  what  the  county  records  contained.  In  truth,  this  part  of  the 
cause  is  absorbed  in  that  arising  under  the  sixth  and  eighth 
allegations  of  the  defendant.  The  second  ground  under  the 
defendant's  fourth  allegation  will  be  noticed  hereafter  in  iti 
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bearing  upon  the  plaintiff  as  the  indorsee,  assignee,  or  holder  ot 
the  bond  and  coupons.  The  next  point  is  that  the  recitals  in 
the  bond  executed  bj  the  county  judge  are  not  conclusive  on  the 
oouniy.  This  point  appears  to  be  abandoned  by  the  counsel^ 
and  if  not  so,  it  cannot  be  maintained. 

We  come  now  to  matters  presenting  somewhat  more  of  diffi- 
culfy.  The  defendant  pleads  fraud  and  misrepresentation,  and 
failure  of  consideration.  The  validity  of  these  pleas  or  of  this 
part  of  the  answer  depends  upon  the  question  of  the  negotiabil- 
ity of  the  bond  and  coupons.  Whether  the  coupons  have  an 
existence  independent  of  the  bond,  and  could  be  assigned  and 
sued  upon  separately,  is  not  here  made  a  question,  but  the  bond 
is  set  forth  and  shown,  and  the  relation  of  the  interest  warrants 
to  it  is  made  manifest.  The  case  will  be  considered,  then,  as  if 
the  warrants  were  entirely  dependent  upon  their  connection  with 
the  principal  obligation,  for  no  question  is  made  upon  this,  and 
it  is  unnecessary  to  make  one.  If  the  paper  is  not  negotiable^ 
many  defenses  may  be  made  against  it  which  cannot  be  if  it 
be  negotiable;  and  this  is  true,  both  upon  common-law  rule 
and  by  section  949  of  the  code.  The  principal  obligation— the 
bond — ^must  be  considered  as  a  negotiable  instrument.  The 
term  ' '  negotiable  instrument ''  is  here  used.  Some  of  the  cases, 
and  among  them  some  of  those  cited  by  counsel  and  by  the  court, 
seem  to  avoid  the  use  of  the  word  '*  negotiable,"  and  speak  of 
such  instruments  as  assignable,  or  transferable  by  indorsement 
or  by  delivery.  If  an  instrument  is  thus  transferable,  we  know 
of  no  difference  between  that  and  negotiability,  in  effect;  but  if 
it  be  desired  to  save  the  word  '*  negotiability,"  and  appropriate 
it  to  mercantile  paper,  we  have  no  objection;  but  for  the  pur- 
pose of  this  case  it  is  all  the  same,  and  we  use  the  terms  promis- 
cuously. It  may  be  that  the  incidents  of  days  of  grace  and 
notice  may  not  attach,  but  that  is  of  no  moment  at  present. 

To  sustain  the  position  that  the  bond  in  the  present  cause 
(and  consequently  the  coupons,  as  dependent  upon  it)  is  not 
negotiable  nor  assignable  in  any  sense  or  manner,  so  as  to 
entitle  the  holder  to  assume  the  position,  or  the  maker  the  de- 
fenses, which  pertain  to  the  ^ona^e  holder  of  negotiable  paper, 
we  are  referred  to  the  case  of  Clark  v.  Ciiy  of  JanesviUe,  4  Am. 
Law  Beg.  591.  In  certain  features  that  case  is  singularly  like 
the  present  one.  It  related  to  bonds  of  the  town  of  Janesville, 
issued  for  subscription  to  the  stock  of  a  railway  company.  They 
were  issued  in  1853,  payable  in  twenty  years,  with  semi-annual 
interest  payable  in  New  York,  and  the  action  was  brought  on 
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certain  conpons  attached  to  the  bond  for  the  sexni-annoal  inter- 
est. The  report  does  not  state  the  pleadings  further  than  to 
say  that  the  declaration  was  in  assumpsU  on  the  common  conntB. 
The  bonds,  with  the  coupons  attached,  were  offered  in  eiidenoe. 
They  were  payable  to  the  railroad  company  or  assigns,  and  pur- 
ported to  be  assigned  to  (blank)  or  bearer,  a  space  being  left  for 
the  name  of  the  assignee.  The  principal  question,  and  the  only 
one  really  judicially  determined  by  the  court,  was  upon  its  juris- 
diction over  the  cause.  But  it  did  adjudicate  upon  some  ques- 
tions touching  the  qualities  of  the  instruments.  It  held  that  the 
coupons  had  no  existence  independently  of  the  bonds,  and  that 
the  former  derived  their  character  from  the  latter.  It  also  held 
that  the  bonds  were  not  negotiable;  and  for  this  the  court 
stands  upon  the  ground  that  they  were  specialties,  being  under 
the  seal  of  the  corporation,  and  that  "  there  is  no  statute  author- 
ity in  this  state  for  the  assignment  or  transfer  of  a  bond  or  spe- 
cialty whereby  the  assignee  or  holder  may  become  the  legal 
owner,  and  be  enabled  to  sue  in  his  own  name/'  On  these 
points  the  law  of  Iowa  is  directly  the  reverse. 

Beference  is  further  made  to  Overton  v.  lyier,  8  Pa.  SL  846 
{45  Am.  Dec.  645].  This  was  a  case  of  a  promissory  note,  pay- 
able to  A  or  bearer,  with  which  in  the  body  of  the  same  writing 
was  a  warrant  of  attorney  to  confess  judgment.  Gibson,  C.  J., 
for  the  court,  held  it  not  to  be  a  negotiable  promissoiy  note.  Al- 
luding to  the  brevity  and  pertinency  of  the  terms  of  a  note  or 
bill  as  usually  drawn,  he  says:  ''A  negotiable  note  or  bill  is  a 
courier  without  luggage."  Let  us  see  what  the  learned  chief 
justice  regarded  as  luggage,  embarrassing  the  transfer  of  the 
instrument.  It  was  not  only  a  promissoiy  note,  but  also  a 
power  of  attorney  to  enter  judgment — even  before  due — ^releas- 
ing errors,  waiving  a  stay  of  execution  and  the  appraisement  of 
property.  Upon  this  he  held  that  its  negotiability  was  instantly 
liable  to  be  merged  in  a  judgment,  as  it  was  in  fact  merged 
when  it  had  three  months  to  run;  that  its  separate  existence 
was  liable  to  be  merged  and  its  circulation  arrested  by  being 
attached  as  an  incumbrance  to  the  maker's  land;  that  the  war- 
rant of  attorney  would  not  pass  by  the  indorsement;  and  that, 
altogether,  the  parties  did  not  intend  it  as  a  negotiable  instru- 
ment. Against  the  above  case  stands  that  of  Oisbom  v.  Bawley, 
19  Ohio,  180,  in  which  it  was  held  that  a  power  of  attorney 
attached  to  a  note  did  not  interfere  with  its  negotiability,  but 
that  the  power  itself  would  not  pass. 

Let  us  next  inquire  what  there  is  in  or  about  the  present  obli- 
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Ration  (we  look  at  the  bond  itself)  which  serves  to  embanass 
it — to  render  it  a  courier  with  luggage.  It  possesses  the  prin- 
•cipal  qualities  of  a  promissory  note.  It  is  simply  a  promise  to 
pay — to  pay  money — to  a  certain  person,  absolutely,  at  a  certain 
time,  and  it  is  payable  to  the  payee  or  assigns.  The  coupons 
Are  payable  to  the  holder.  But  it  is  true  that  these  things  do 
not  constitute  the  sole  criterion  of  n^otiability,  as  is  shown  by 
the  cases  above  cited.  The  present  instrument,  then,  contains 
a  simple  and  absolute  promise  to  pay  money,  with  all  the  cer- 
tainty and  definiteness  of  a  promissory  note.  But  there  is  more, 
it  is  said.  What  there  is  more,  however,  is  mere  verbiage  in 
effect,  so  far  as  it  bears  upon  the  present  question.  Besides  the 
promise,  it  shows  the  authority  by  which  it  was  issued  and  the 
purpose  for  which  it  was  designed.  The  only  effect  of  this,  it 
is  apprehended,  is  to  put  the  purchaser  upon  inquiry  as  to  that 
Authority.  Then  there  is  a  stipulation  to  pay  the  obligation  in 
the  stock  of  the  company,  if  the  holder  should  so  elect.  If  this 
latter  were  at  the  option  of  the  couniy,  it  might  change  the  case; 
but,  as  the  whole  stands,  it  is  a  promise  to  pay  money,  with  an 
election  in  the  holder  to  take  stock.  There  does  not  appear  to 
be  anything  in  this  instrument  embaixassing  its  negotiability, 
unless  it  be  the  reference  to  the  authority,  and  this  is  only  a 
caution  to  the  purchaser.  There  is  nothing  by  which  its  sep- 
jurate  existence  can  be  merged  or  its  circulation  arrested.  No 
particular  form  of  words  is  necessary  to  make  a  negotiable 
promise— not  even  a  promise  in  express  words;  but  there  must 
be  an  undertaking  to  pay  and  an  intent  of  negotiability.  For 
•different  forms  and  as  to  what  has  been  held  to  be  a  negotiable 
note,  see  1  Am.  Lead.  Cas.  312  et  seq.  Nor  is  the  seal  an  objec- 
tion to  its  negotiability,  as  in  past  times  it  would  have  been, 
and  may  yet  be  in  some  states,  for  with  us  sealed  instruments 
have  ever  been  negotiable. 

That  is,  the  seal  is  not  an  obstacle,  since  sealed  promissory 
cotes,  payable  to  order  or  bearer,  have  in  this  state  always  been 
negotiable.  Besides  this,  sealed  instruments,  simply  as  such,  are 
Abolished  with  us.  That  is,  the  use  of  private  seals,  except  by 
corporations,  is  abrogated.  So  that  the  use  of  one,  in  such  an 
instance  as  the  present,  is  but  the  mode  of  expression  by  a  cor- 
poration, and  that  a  public  one.  The  technical  idea  of  a  spe- 
cialty did  not  exist  among  us  at  the  time  this  instrument  was 
made.  But  the  intent  of  the  parties,  supposed  or  inferred,  has 
often  had  weight,  and  this  leads  us  to  section  950  of  the  code. 
The  case  does  not  need  to  be  placed  upon  this  section,  but  it  is 
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worthy  of  note,  whilst  considering  the  intention.  This  section 
provides  that  instruments  which  are  not  nsnaUy  negotiable 
may  be  made  so,  with  all  the  incidents  of  negotiability,  whenever 
it  is  manifest  from  their  terms  that  such  was  the  intent  of  the- 
maker ;  but  the  use  of  the  technical  words  "  order  "  or  "  bearer" 
alone  will  not  manifest  such  intent.  This  instrument  is  pay- 
able to  the  company  or  its  assigns,  but  this  alone  is  not  suffi- 
cient to  show  the  intent  of  negotiability.  Then,  further,  the  bond 
is  payable  at  a  bank  in  the  great  commercial  center  of  the 
countiy ;  it  is  issued  "  in  part  payment  of  a  subscription  of  five 
hundred  shares  of  stock,"  as  appears  on  its  face;  and  in  the  final 
order  and  record  is  the  following:  "And  it  is  further  considered 
that  the  county  judge  make  arrangements  to  secure  the  expendi- 
ture of  the  means  raised,  by  the  sale  of  said  bonds,  within  the^ 
limits  of  Cedar  county."  Then  it  appears  that  this  and  its  fel- 
low bonds  were  issued  in  payment  of  subscription  to  the  stock 
of  a  railway,  and  they  were  expected  to  be  sold  in  the  market  of 
the  world,  and  were  made  payable  in  the  commercial  emporium^ 
of  the  country.  They  both  are,  and  were  intended  to  be,  negoti- 
able instruments. 

In  the  support  of  these  views,  we  desire  to  call  attention  to  the 
case  of  Morris  Canal  etc.  Co.  v.  jRteher,  9  N.  J.  Eq.  667  [64  Am. 
Dec.  423].  The  length  of  this  opinion  forbids  some  quotations 
which  would  be  pertinent,  but  it  may  be  remarked  that  that  case 
is  even  stronger  than  the  present  one,  and  fully  considers  the 
question  of  negotiability,  and  of  defenses  against  a  bona  fide 
holder:  See  also  Stale  of  lUinoia  v.  Delqfield,  8  Paige,  533;  Dela- 
field  V.  State  of  lUinois,  2  Hill  (N.  Y.),  177;  Wooi^  v.  Pofe.  4 
Bam.  &  Aid.  1;  Georgia  v.  MievUle,  3  Bam.  &  Cress.  45;  Lan^^ 
V.  Smyth,  7  Bing.  284;  1  Parsons  on  Cont.  240. 

The  fourth  allegation  and  defense  of  the  defendant  is  that  th» 
bond  was  not  issued  under  authority  of  law,  by  reason  of  the 
non-compliance  with  the  law  in  several  particulars,  as  set  forth 
in  the  pleading,  numbered  4  in  the  statement.  The  demurrer 
of  the  plaintiff  extends  to  this,  and  were  this  the  only  pleading 
relating  to  those  matters,  it  would  be  fatal  to  that  demurrer;  for 
although  the  obligation  is  a  negotiable  instrument,  yet  if  it  were- 
issued  without  authority  of  law,  the  plaintiff  could  not  recover. 
This  point  differs  from  the  matter  of  the  inducement,  representa- 
tions, or  considerations  leading  to  the  issuing  of  the  obligation. 
It  is  a  paper  executed  by  a  public  ofScer  in  behalf  of  the  public  (of 
a  county),  and  there  must  be  authority  for  it  to  stand  upon.  But 
under  a  demurrer  the  court  looks  to  all  the  pleadings,  and  w» 
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find  that  the  defendant  sets  forth  at  laxge  the  record  of  the 
county  upon  the  issuing  of  these  bonds  and  coupons.  If  this 
record  shows  enough  upon  the  matter  of  authority  to  justify  the 
purchaser  in  taking  the  bond,  he  cannot  be  held  to  go  behind  it, 
and  show  that  the  record  is  true.  The  case  of  State  ex  rd. 
LeBach  v.  Bissell,  4  G.  Greene,  328,  was  brought  to  this  court  for 
the  particular  purpose  of  testing  the  regularity  and  legality  of  the 
proceedings  which  led  to  the  issuing  of  those  bonds.  It  was 
instituted  by  the  tax-payers  of  that  county  who  were  not  in 
favor  of  the  county  taking  stock  in  the  proposed  railway  com- 
pany. The  points  made  in  the  case  relating  solely  to  the  pro- 
ceedings, and  to  test  these  being  the  object  of  the  action,  the 
judgment  settled  those  questions.  The  opinion  takes  special 
notice  of  the  objections  made  on  the  form  and  manner  of  the 
Tote,  and  on  the  supposed  ground  that  the  road  must  be  con- 
structed before  the  bonds  could  issue.  It  is  not  a  matter  of 
much  consequence  whether  that  decision  can  strictly  be  pleaded 
in  the  present  cause.  It  is  sufficient  that  it  naturally  and  neces- 
sarily has  weight  as  a  decision  of  this  court  upon  the  very  sub* 
ject  now  under  consideration.  It  related  to  this  very  vote— to 
the  issuing  of  this,  and  these  very  bonds. 

The  record  of  the  proceeding  in  relation  to  this  subscription 
is  veiy  awkwardly  draughted  and  ungrammatically  composed; 
but  it  contains  the  substantial  matter;  the  proposition  to  sub- 
scribe to  the  stock  of  the  company,  the  issuing  of  bonds,  the  tax 
to  meet  the  payments,  the  form  or  manner  of  the  vote,  and  the 
order  that  it  be  voted  upon  at  the  next  regular  election,  in  ApriL 
This  was  ordered  and  entered  on  or  about  the  first  of  March, 
1853.  Afterward,  on  the  second  of  May,  there  is  an  entry  refer- 
ring sufficiently  clearly  to  this  proposition,  and  declaring  that 
a  majority  of  the  votes  were  in  favor  of  adopting  the  proposition, 
and  then  follows  the  requisite  order  to  declare  the  restdt  and  to 
cany  it  into  effect. 

The  objections  made  to  thib  record  are  the  following:  1.  That 
it  does  not  ajypear  that  the  requisite  notice  was  given  prior  to 
the  election.  We  are  looking  at  it  from  the  position  of  the  pur- 
chaser of  the  negotiable  paper  of  the  county.  He  finds  a  regu- 
lar proposition  ordered  to  be  submitted  to  the  people.  It  is  no 
objection  of  weight  that  the  record  of  the  submission  of  the 
proposition  was  made  before  the  election,  and  that  of  the  result 
after  it.  After  the  election  he  finds  a  record  that  a  vote  was 
taken,  and  that  it  was  in  favor  of  the  subscription.  Standing 
as  he  does,  he  has  a  right  to  presume  the  notioe  from  this  record. 
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The  record  and  the  proceedings  of  the  county  judge  imply  it 
2.  Again,  the  proposition  submitted  contained  the  chiuse  "said 
amount  to  be  expended  only  in  the  event  of  said  railroad  being 
constructed,  and  running  centrally  through  the  said  county." 
The  defendant  now  claims  that  the  final  construction  of  the  road 
was  to  be  a  condition  precedent  to  the  issuance  of  the  bond. 
But  in  the  first  place,  the  expression  is  ambiguous,  and  admits 
of  a  strong  doubt  whether  the  word  "  constructed"  does  not 
belong  to  the  word  *'  centrally,"  as  the  word  *' running"  does, 
meaning  "constructed  and  rimning  centrally,"  etc.  In  the 
next  place,  the  county  judge  has,  by  his  acts,  put  a  construction 
on  this  ambiguity;  and  we  are  inclined  to  think  that  the  pur- 
chaser of  the  paper  has  a  right  to  take  the  construction  of  the 
authorized,  official,  and  legal  agent;  and  that  if  the  bond  is 
found  to  be  issued,  he  is  warzanted  in  presuming  the  road  to  be 
built  to  the  acceptance  of  the  county.  3.  It  is  further  objected 
that  it  does  not  appear  from  the  record  that  the  county  did  sub- 
scribe fifty  thousand  dollars  (or  any  sum)  to  the  capital  stock 
of  the  road.  Of  course  this  could  not  appear  by  the  county 
record,  and  this  point  is  a  fair  illustration  of  the  proposition 
that  such  purchaser  may  and  must  presume  certain  things 
from  the  fact  that  the  1x>nds  are  issued.  Of  the  existence  of 
such  facts  the  county,  or  in  other  words,  its  authorized  official, 
is  the  sole  judge,  for  these  facts  cannot  appear  of  record.  In 
other  words,  the  purchaser  of  the  bond  is  not  bound  to  look 
beyond  the  records. 

In  connection  with  this  partof  the  case,  a  good  deal  has  been 
said  about  the  county  judge  being  an  agent — the  agent  of  the 
county.  And  on  one  side  he  is  called  a  special  agent,  and  much 
argument  has  been  drawn  from  this  relation.  The  analogy  be* 
tween  this  officer  and  an  agent  will  hold  good  but  a  little  way. 
It  does  not  hold  good  in  any  valuable  sense.  It  is  true  that 
the  statute,  in  creating  him,  styles  him  the  general  agent  of  the 
county.  But  this  is  not  to  institute  this  relation  properly.  It 
was  to  declare  him  to  be  the  general  rather  than  the  special 
agent.  At  the  best,  he  is  but  a  quasi  agent.  Properly  speaking, 
he  has  no  principal,  and  so  for  as  he  has,  this  principal  only 
appoints  him,  and  has  no  further  power  over  him.  He  does  not 
derive  his  powers  from  the  county,  but  from  the  law,  and  the 
county  cannot  revoke  them.  It  cannot  act  itself  in  any  case. 
He  is  the  head  and  hand  of  the  county.  In  short,  he  is  an  offi- 
cer of  the  law,  deriving  his  powers  from  the  law,  and  governed 
by  it.    He  keeps  a  record,  and  these  proceedings  are  to  be  re- 
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eorded;  and  this  record,  at  least  in  such  a  transaction,  and  as  to 
{he  county,  is  a  yerity.  His  acts,  therefore,  cannot  be  construed 
hj  the  laws  of  agency,  but  we  must  regard  him  as  just  what  he 
is  in  the  law.  And  in  this  view,  although  his  powers  are  limited 
lyy  the  law,  yet  he  is  a  public  officer  keeping  a  record;  and  this 
plaintiff  had  a  right  to  take  that  record,  as  against  him  and  the 
county,  to  be  true  in  its  statements,  and  in  its  necessary  impli- 
cations and  presumptions,  and  the  officer  is  answerable  to  the 
law  for  his  wrong  or  erroneous  acts  if  he  has  carried  them  into 
the  record.  We  do  not  undertake  to  define  how  far  these  views 
would  be  correct  when  applied  to  other  subject-matters,  or  to 
parties  holding  other  relations  to  the  county.  We  are  consid- 
ering only  the  case  before  us.  Neither  do  we  mean  to  touch  the 
hypothetical  case  of  a  county  judge  making  a  record  of  similar 
proceedings,  when  in  fact  no  such  proceedings  had  taken  place; 
that  is,  where  the  record  was  false  in  toto,  having  no  foundation 
in  fact.  But  these  remarks  apply  to  a  case  where  the  question 
relates  only  to  the  regularity  of  proceedings  which,  as  a  whole, 
have  in  truth  taken  place. 

The  fifth  ground  of  defense  is,  that  the  said  company  never 
had  possession  of  the  bond,  nor  was  it  ever  delivered  to  said 
company;  but  on  the  contraiy  thereof,  certiiin  persons,  to  wit, 
Adams,  Hann,  and  McCoy,  and  others  unknown,  pretending  to 
represent  said  company,  conspired  together,  and  by  fraud,  mis- 
lepresentation,  and  deceit,  unlawfully  got  possession  of  said 
bond,  and  afterward  fraudulently,  and  without  authority  of 
law  or  of  the  company,  pretended  to  assign  the  same  to  the 
Baid  Adams.  The  demurrant  says  that  this  part  of  the  answer 
is  bad  in  law,  for  not  setting  forth  and  showing  the  fraud  and 
the  misrepresentations.  There  is  so  much  of  legal  duplicity, 
or  else  of  ambiguity,  in  this  plea,  that  it  is  difficult  to  determine 
on  a  satisfactory  view  to  take  of  it.  Whether  its  burden  lies  in 
the  fraud,  or  in  those  persons  not  representing  the  company  in 
fact,  or  whether  it  is  in  the  pretense  of  an  assignment,  or  in 
the  manner  of  getting  possession,  is  uncertain.  There  are  sev- 
eral facts  embraced  in  it,  but  none  distinctiy  made  a  point;  and 
if  the  matter  of  the  possession  is  the  gist,  then  does  it  mean  that 
possession  was  never  delivered,  but  that  it  was  surreptitiously 
obtained?  or  is  it  that  the  delivery  of  possession  was  obtained 
by  fraud,  etc.?  Portions  of  the  language  favor  either  view* 
Now,  if  possession  was  never  delivered  to  or  for  the  company, 
then  it  is  not  the  deed  of  the  county,  and  it  can  plead  non  ed 
factum.    But  if  possession  was  delivered  to  or  for  the  com- 
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pany,  although  it  were  caused  or  procured  by  fraud,  this  would 
not  constitute  a  defense  against  the  innocent  indorsee.  Taking 
the  whole  of  the  plea,  or  of  this  part  of  the  answer,  together, 
and  regarding  the  manner  in  which  it  is  treated  in  the  argu- 
ments, and  the  view  which  it  seems  probable  must  have  been 
taken  of  it  in  the  court  below,  we  conclude  that  the  meaning  of 
the  plea  is,  that  whilst  possession  was  delivered  for  the  com- 
P&QJf  jet  it  was  obtained  through  fraud  and  misrepresentation. 
This  view  is  confirmed  by  other  parts  of  the  pleadings,  which 
aver  that  the  officer  did  deliver  the  bond,  and  state  circum- 
stances attending  it.  Assuming  this  to  be  the  meaning  of  the 
pleading,  such  a  defense  would  not  probably  be  of  avail  against 
an  indorsee  without  notice.  At  least,  these  doubts  and  difficul- 
ties exemplify  the  necessity  of  setting  forth  the  fraud  and  mis- 
representation. It  neither  does  this,  nor  does  it  make  an  issue 
on  any  of  the  facts  suggested.  The  word  *'  pretended  "  is  too 
loose  in  its  signification. 

The  sixth  defense  is,  that  the  bond  and  coupons  were  ob- 
tained from  the  couniy  by  fraud  and  misrepresentation,  and 
without  consideration.  This  pleading  is  guilty  of  the  same 
kind  of  ambiguity  with  the  preceding,  and  it  is,  in  fact,  doubt- 
ful whether  its  gist  lies  in  the  assumption  of  an  authority  by 
the  agents  which  they  did  not  possess,  or  in  the  representation 
of  an  intention  in  the  company  which  did  not,  in  fact,  exist 
But  the  prominent  thought  is  probably  sufficiently  apparent. 
As  the  defense  just  noticed  related  to  the  obtaining  possession 
of  the  bond,  so  the  present  one  aims  at  the  representations 
made  and  the  inducements  held  out  for  the  issuing  of  the 
bonds.  Thus  the  plea  is,  that  the  county  was  induced  to  sub- 
scribe, and  issue  its  bonds,  by  the  promise  of  a  railway  running 
through  her  territ,ory,  whilst  in  truth  the  company  did  not  in- 
tend to  construct  such  road.  It  is  entirely  manifest  that  if  the 
obligation  is  negotiable,  this  defense  is  not  available  against 
an  indorsee,  unless  notice  is  charged  and  proved  upon  him.  It 
goes  to  the  original  inducement  and  motive  for  giving  the  bond, 
and  with  this  the  purchaser  has  nothing  to  do.  It  is  not  a  matter 
which  would  sustain  the  plea  of  non  est  /actum  or  non  asgump' 
tU.  The  innocent  holder  has  no  more  to  do  with  it  than  with 
a  false  wananly,  or  a  failure  of  title,  for  which  a  note  may  be 
given. 

The  defendant  claims  that  if  he  sustains  the  averments  in  hi» 
plf^nding  by  proof,  it  will  at  least  throw  upon  the  plaintiff  the 
burdon  of  showing  that  he  obtained  the  bond  bona  fide,  or  gave 
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value  for  it  He  dies  and  relies  upon  the  remarks  made 
in  Livingston's  Law  Mag.,  January,  1856,  96,  and  the  Eng- 
lish cases  there  cited  of  Bailey  v.  BidvseU^  13  Mee.  &  W.  73, 
and  FUch  v.  Jones,  32  Eng.  L.  &,  Eq.  134.  That  such  a  rule  of 
law  has  been  recognized,  both  in  England  and  in  this  coun- 
try, cannot  be  doubted:  See  the  above  cases,  and  other  cases 
cited  by  counsel;  Story  on  Bills,  sees.  185-194;  TJlher  v.  Bich, 
10  Ad.  k  El.  784,  37  Eng.  Com.  L.  235;  Holmfis  v.  Karsper, 
6  Binn.  469;  Vallett  v.  Parker,  6  Wend.  615;  Munroe  v.  Cooper, 
5  Pick.  412;  KnigJU  v.  Pugh,  4  Watts  &  S.  445  [39  Am.  Dec. 
90];  WoodhuU  y.  Eohnes,  10  Johns.  231;  Sogers  v.  Morton,  12 
Wend.  484.  But  in  order  to  throw  this  burden  upon  the  plain- 
tiff, it  is  equally  clear  that  the  defendant  must  both  allege  and 
show  either  that  the  plaintiff  took  the  paper  after  due,  or  that 
he  had  notice,  or  that  he  gave  no  value.  It  is  true  that  in  FUch 
v.  Jones,  supra.  Lord  Campbell  said  that  though  the  defendant 
was  to  prove  one  of  these  things,  yet  he  held  that  he  did  prove 
it  prima/acie  by  showing  the  illegality;  and  in  Bailey  v.  Bid» 
weU,  supra,  it  was  held  that  if  it  were  proved  that  the  instru* 
ment  was  obtained  by  fraud,  or  affected  by  illegalily ,  that  would 
raise  a  presumption  which  would  cast  the  burden  upon  the 
plaintiff.  Thus  it  appears  that  the  defendant's  argument  is 
erroneous  when  he  says  that  it  is  not  necessary  to  allege  this 
matter,  because  he  would  not  have  to  prove  it;  for  the  same 
cases  on  which  he  relies  base  their  reasoning  upon  the  ground 
that  the  matter  is  proved  prima  fade:  Kelley  v.  Ibrd,  4  Iowa, 
140.  Some  of  the  cases,  it  is  true,  do  not  state  in  terms  that 
the  matter  must  be  alleged,  but  assume  that  it  is  so  stated. 
But  it  is  understood  to  be  the  doctrine  that  the  defendant  must 
aver  some  of  these  things.  It  is  expressly  so  stated  in  Bailey  v. 
BidweU,  supra,  and  in  Fitch  v.  Jones,  supra;  and  in  Wier  v. 
Bich,  supra.  Lord  Denman,  in  his  opinion,  puts  that  allegation 
of  the  plea  in  italics,  so  as  to  give  it  emphasis,  and  says:  "  We 
are  of  opinion  that  the  only  proper  mode  of  implicating  the 
plaintiff  in  the  alleged  fraud  by  pleading  is  to  aver  thai  he  had 
notice  of  ii" 

Now,  in  the  defendant's  fifth  and  sixth  grounds  of  defense 
he  makes  no  such  averment  against  Clapp,  the  holder  and 
plaintiff,  but  he  singularly  stops  short  with  Adams  in  all  this 
elass  of  allegations.  The  defendant  in  a  part  of  his  answer, 
separately  and  distinctly  from  those  allegations  concerning  the 
obtaining  the  possession  and  the  issuing  of  the  bond  by  fraud 
and  misrepresentations,  makes  an  independent  averment  thai 
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the  plaintiff  is  not  a  bonafde  holder,  but  does  not  state  why  or 
how.  That  this  is  not  sufficient,  see  the  three  cases  last  above 
named.  That  a  mere  want  or  failure  of  consideration  is  not 
sufficient  to  raise  the  presumption,  and  throw  the  burden  abote 
spoken  of  upon  the  plaintiff,  see  the  same  cases. 

The  seventh  plea  or  defense  contained  in  the  amended  answer 
of  defendant  is  in  substance  but  a  repetition  of  a  portion  of  his 
first  answer,  and  is  but  a  denial  of  the  assignment  of  the  bond, 
and  of  the  authority  of  Haun  and  McCoy  to  make  such  assign- 
ment. It  presents  some  of  the  few  facts  which  were  ultimately 
submitted  and  tried,  and  on  which  a  verdict  was  rendered. 

The  eighth  and  last  ground  of  defense  sets  forth  the  county 
records  upon  the  county  vote,  to  which  the  plaintiff  demurred. 
The  purchaser  of  the  bond  was  not  obliged  to  look  behind 
these  records,  nor  vras  he  bound  to  look  to  it  that  they  were 
true.  It  is  true,  as  urged  by  defendant's  counsel,  that  he  was  to 
see  to  it  that  the  bond  was  issued  under  authority  of  law,  but 
when  he  finds  that  the  records  show  sufficient  for  this,  he  is 
justified  in  purchasing.  On  this  point  we  refer  to  the  remarks 
made  under  the  fifth  defense. 

From  the  views  above  expressed,  it  will  be  perceived  that  the 
court  below  did  not  necessarily  decide  several  points  of  law  in 
the  manner  supposed  by  the  defendant  in  his  assignment  of 
errors,  when  it  overruled  the  one  and  sustained  the  other  de> 
murrer.  And  it  will  be  further  perceived  that  the  subsequent 
event  of  the  railway  company  becoming  insolvent,  and  being 
dissolved,  has  no  beoring  on  the  plaintiff  as  a  purchaser  and 
holder  of  the  county  bond  and  coupons. 

We  believe  that  all  the  questions  raised  for  adjudication  have 
been  touched  upon.  Some  of  them  would  well  admit  of  a  wider 
range  of  discussion,  but  they  are  so  numerous  that  they  have 
extended  this  case  to  a  degree  which  compels  us  to  content 
ourselves  with  a  brief  consideration  of  some,  and  even  with  a 
summaiy  disposition  of  a  portion  of  them. 

The  judgment  of  the  district  court  is  affirmed. 

Wbight,  C.  J.,  delivered  a  dissenting  opinion. 


RxMXDiES  AGAINST  CocxTiEs:  See  Hunsoket  v.  Borden^  63  Am.  Dec.  ISO, 
note  132;  OUman  ▼.  Contra  Costa  County,  ante,  p.  290,  and  note.  In  States. 
County  Judge,  5  Iowa,  383,  it  was  held  that  nnliqaidated  olaims  need  not 
be  presented  to  the  county  judge  before  bringing  suit  thereon  against  tbs 
oonnty,  overruling  the  priacipal  case  to  this  extent. 

CoNSTrrnnoNAUTT  op  Statutes  Pkrmittino  Counties  ob  Municipak 
CoBPORATiOKS  to  subscribe  to  stock  in  railroad  companies:  See  TVqffor  y.  Oom^ 
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mMonen  o/Ifewbeme,  04  Am.  Deo.  M6,  and  caaes  cited  in  the  note  573.  It 
to  generally  maintuned  that  such  ttatntes  are  constitutional:  See  Talcott  v. 
Pine  Orove^  I  Flipp.  135  et  aeq.,  and  cases  there  cited,  among  which  is  the 
prindpal  case.  Bat  in  Iowa  the  later  decisions  have  held  differently,  notwith- 
standing they  have  come  into  direct  conflict  with  the  decisions  of  the  federal 
courts.  In  several  early  cases  in  this  state  the  authority  of  a  county  to  sab- 
scribe  to  the  stock  of  railroad  companies  is  recognized  as  settled  by  the  prin< 
cipal  case:  Rmg  y.  County  of  JohnaoUf  6  Iowa,  268;  MeMiUen  v.  Boyle», 
Cowdy  Judgt^  Id.  330;  McMUlen  v.  CourUy  Judgt^  Id.  392;  Oamu  v.  /?o66» 
e  Id.  199.  But  in  Stobu  v.  CmaUy  of  ScoU,  10  Iowa,  168,  173,  181,  184, 
Woodward,  J. ,  dissenting,  it  jpras  held,  after  considering  the  priucipal  case  and 
other  authorities  in  this  state,  that  the  counties  of  Iowa  had  no  power  to  sub- 
scribe to  stock  of  railroad  companies;  and  this  decision  is  followed  in  later 
authorities  in  this  state.  The  United  States  supreme  court,  however,  in 
Oelpeke  v.  CUy  </  Dubvgue,  1  Wall.  205,  218,  reviews  the  Iowa  deoisionsi 
but  follows  the  early  ones,  among  which  is  the  principal  case,  in  supporting 
the  authority  of  counties  to  subscribe  to  the  stock  of  railway  companies* 
and  holds  that  bonds  issued  while  counties  were  held  to  have  this  power 
are  binding  upon  the  counties  issuing  them  when  in  the  hands  of  bona  JkU 
holders,  notwithstanding  the  subsequent  decisions  in  this  state  that  deny 
thto  power  of  the  county.  This  decision  was  affirmed  in  Lee  County  v.  Rogen, 
7  Wall.  186.  Notwithstanding  these  decisions,  the  supreme  court  of  Iowa  still 
oonti  lined  to  hold  such  bonds  void.  In  McClnre  v.  Owen,  26  Iowa,  251 ,  the  court 
reviews  the  conflict  between  the  supreme  court  of  Iowa  and  the  United  States 
supreme  court,  involving  the  validity  of  county  railroad  bonds,  and  holds  such 
bonds  void  in  Iowa.  In  Ex  parte  Holman,  28  Id.  113,  Wright,  J.,  in  a  con- 
eurring  opinion,  deplores  the  conflict  existing  between  the  federal  courts  and 
the  state  courts  of  Iowa,  and  citing  the  principal  case,  reiterates  his  opinion 
that  county  railway-aid  bonds  are  void  in  Iowa.  In  Hanson  v.  Vernon,  27  Id« 
28,  62,  it  was  held  that  the  legislature  had  not  the  constitutional  power  to  au- 
thorize subscriptions  by  townships,  towns,  or  cities  in  aid  of  the  construction 
of  a  railroad;  and  in  a  concurring  opinion,  Wright,  J.,  refers  to  his  dissenting 
opinion  in  the  principal  case,  where  he  expressed  the  same  opinion  as  to  the 
power  of  the  legislature.  In  Cotinty  of  Wapello  v.  JJ.  A  M,  R,  R,  Co.,  44  Id. 
099,  it  was  held  that  the  county  was  released  from  its  obligation  to  complete 
the  performance  of  its  contract  by  an  adjudication  that,  counties  were  not 
authorized  to  become  subscribers  to  the  capital  stock  of  railway  companiest 
but  it  did  not  thereby  become  entitled  to  insist  that  the  company  should  issue 
to  it  certificates  of  stock  for  the  amount  already  subscribed  in  contravention 
of  the  terms  of  the  subscription;  and  the  principal  case  was  cited  as  one  of 
the  early  cases  holding  the  counties  to  be  so  authorized. 

Couimr  Bailwat-aid  Bonds  abb  Keootiablx  when  payable  to  bearer, 
bolder,  or  order,  notwithstanding  they  may  bounder  seals:  Morris  Canal  etc, 
Co,  V.  /i«Vr,  64  Am.  Dec.  423,  and  notes  citing  many  authorities  428, 430.  The 
principal  case  is  cited  upon  this  point  in  Clark  v.  City  of  Des  Moines,  19  Iowa, 
213.  County  warrants  are  not  negotiable,  and  the  principal  case,  in  holding 
oounty  railway-aid  bonds  negotiable,  is  not  in  conflict:  Iil.;  Clark  v.  Polk 
Comity,  Id.  256. 

Beoitals  in  Countt  Bonds  and  Nege&sity  of  Authobitt  fob  thub 
IflSUANOX  in  order  to  bind  county:  Note  to  Morris  Canal  etc,  Co,  v.  lUher,  04 
Am.  Deo.  436,  437.    See  also  infra,  *'Oiiice  of  County  Judge." 

Fraud  and  Irrboulabity  in  Origin  of  Neootiablb  Instrumbnt  am 
AfiBoniro  Pubchasxb.—  A  plead  of  fraud  in  an  action  on  a  promissory  not^ 
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•hoald  Mt  oot  the  facts  oonstitutiDg  the  fraud:  Gufkee  v,  LeamU^  63  Am.  Dee. 
116;  hot  tee  HUdrtth  v.  Tondinmm^  60  Id.  510.  The  burden  of  proof  b  apoo  the 
the  plaintiff  to  ahow  the  honajidea  of  hia  pnrohaae  when  fraud  la  ahown  ia 
the  inception  of  the  note:  Perrin  y.  Noyts^  63  Id.  633,  note  634;  KUkxU  ▼. 
Marim^  61  Id.  327;  Morgan  v.  Yarborough^  33  Id.  553;  see  Prouiy  ▼.  Jlofterfa, 
62  Id.  761.  The  rule  ia  well  settled  that  where  fraud  or  illegality  in  the  in- 
eeption  of  a  note  ia  pleaded  as  a  defense  in  an  action  thereon,  and  aupported 
by  eridenoe,  the  burden  of  proof  is  oast  upon  the  plaintiff  to  show  *'  that  ha 
gaTe  value  for  it,  and  that  he  is  a  bona  fd/t  purchaser  before  maturity: " 
Rock  Island  National  Bank  v.  NeUon,  41  Iowa,  565,  citing  the  principal  casa. 
Where  the  action  upon  a  negotiable  instrument  vis  by  a  person  not  a  payee, 
it  is  necessary  to  allege  notice  of  the  facts  pleaded  in  defense,  or  that  the 
holder  gave  no  value,  or  received  the  paper  alter  due:  Lane  v.  Krekle^  22  Id. 
407,  dting  the  principal  case;  see  also  Tnutee$  </  /010a  College  v.  HiU,  12  Id. 
474,  oiting  the  principal  case. 

F&AUD  OB  Ib&ioulabitt  in  iKGipnoir  oi  Kiootubli  Municifal  Boxm 
does  not  aflfoot  a  6011a  Jtde  holder:  Note  to  Monrie  (kmal  etc*  Co.  v.  FiAer, 
64  Am.  Dec.  436,  437. 

BoxDKH  or  Pbovixo  Failukx  of  GomiDiRATioir  of  Kotb  is  on  Makiki 
Jenmimm  v.  Stafford^  48  Am.  Dec  504. 

KioonABLB  Pbomibsobt  Notb,  RBQUSSXTKa  OF:  TSbbtU  V.  OtrrUk^  SI  Am. 
Deo.  307;  Perbme  v.  CommonweaUk,  56  Id.  123;  Kelleg  v.  Henurnngwag^ 
Id.  474k  and  note  476;  ^Miek  v.  ^ofioa,  56  Id.  56;  and  cases  cited  in  the 
Aote. 

Offiob  of  Countt  Judob  being  created  and  his  powers  and  duties  defined 
ey  statute,  the  principles  of  the  law  of  agepcy,  where  those  powers  and  duties 
are  drawn  in  question,  have  no  application,  but  his  acts  are  the  acts  of  the 
oorporation  and  bind  the  county,  and  therefore  his  recitals  in  the  bonds  thai 
they  nave  been  issued  in  aooordanoe  with  a  vote  of  the  people  are  binding 
upon  the  county  when  the  bonds  are  in  the  hands  of  bona  Jide  pnrchaaera. 
The  principal  case  is  cited  to  this  effect  in  LywU  v.  Cottntg,  16  WalL  11. 


LoRiEUx  V.  Keller. 

[6  Iowa,  196.] 

Omnonom  to  Admissibiutt  of  Tbstimont  cannot  bb  Raiskd  for  the  fini 
time  In  the  appellate  court. 

Upon  Pboobbdinos  fob  Pbobatb  of  Will,  Qvbstion  bbfobb  Coubt  n 
simuly  whether  the  writing  is  the  last  will  of  the  deceased*  and  whether 
it  was  duly  executed  and  published  by  him  as  such,  and  it  should  be 
tried  unincumbered  by  any  question  whether  the  testator  in  his  life-time 
has  provided  for  any  of  his  children  omitted  by  his  will,  and  whether 
sufth  omission  was  intentional  or  accidental. 

Admusion  of  Will  to  Pbobatb  Dbcidks  Nothing  but  its  Dub  Exacunov 
AND  PuBLiOATiON,  and  the  righta  of  one  claiming  a  ahare  of  the  estate  oa 
the  ground  that  he  is  not  mentioned  in  the  will  are  not  ooncluded  hy 
decree. 

Will  Takbs  Eifiot  only  at  Death  of  Tbbtatob, 


^ 
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Rights  of  Hmui  iror  Pbotidio)  vor  bt  Will  an  gcnreniad  hj  the  law  in 

foroe  at  the  testator's  death,  and  not  by  the  law  in  force  at  the  time  of 
the  ezeontion  of  the  wilL 
Pabol  Evidsncb  is  Admissiblb  when  its  iNTBODuonoN  18  Rbqdibbd  bt 
CoNSiDEBATioNS  EzTBiNSio  OF  WiLL,  where  it  tends  to  establish  and 
sustain  the  will,  or  where  it  consists  of  declaratic«s  of  the  testator  mada 
at  the  time  of  the  execution  of  the  will,  and  showing  its  legal  quality  s 
such  evidence  is  part  of  the  rss  getia 

DaOLABATIONS  OF  TBSTATOB  AT  TdCB  OF  BzaOOTIHO  WXLL  ABE  ADMISBIBLB 

to  show  that  children  not  mentioned  in  the  will  have  already  been  pro- 
vided for,  and  that  such  omission  was  intentional,  and  not  the  result  of 
aooident  or  ndatake. 

lExTRiRBio  Evidbnox,  eithbr  Wbittxn  on  Pabol^  Dxclabationb  of  Tb8- 
TAT0&  at  the  time  of  ezeouting  the  will,  or  any  act,  droomstaaoes,  or 
admissian  of  the  testator  which  will  go  to  show  that  children  omitted 
from  the  will  have  received  their  portion  of  the  estate,  or  that  the  testa- 
tor intended  to  pass  them  by,  is  admissible  for  this  purpose. 

flOMXSTBAD  MAT  BK  DisroBBD  OF  BT  WiLL  when  the  testator  left  no  widow 
and  had  not  lived  upon  the  land  for  five  or  six  years  before  his  death. 

Pbobatb  of  the  will  of  Frands  Lorieax  was  granted  bj  the 
-cotmty  court,  and  this  is  an  appeal  from  the  judgment  of  the 
district  coart  affirming  the  order  and  judgment  of  the  countj 
•court.  On  the  day  set  for  the  hearing  in  the  county  court  the 
defendants  Madeline  Keller  and  Maiy  Lorieuz,  who  were  chil* 
-dren  of  the  testator,  appeared  and  objected:  1.  That  the  writing 
produced  was  not  executed  by  the  alleged  testator,  and  was  not 
liis  wiU;  2.  That  the  decedent  left  three  children,  the  two  de- 
fendants and  Joseph  Lorieux,  the  plaintiff  and  sole  legatee  and 
devisee,  and  that  the  decedent  maJces  no  provision  for  the  de- 
fendants in  his  alleged  will,  and  they  have  not  been  provided 
for  by  the  decedent  in  his  life-time;  3.  That  the  decedent  dis- 
posed of  his  homestead  by  the  alleged  will,  and  did  not  reserve 
what  is  allowed  by  law  as  a  homestead,  or  otherwise  given  by 
law  as  privileged  property  to  his  family.  Upon  the  trial  in  the 
district  court  the  plaintiff  offered  to  prove  declarations  of  the 
testator  at  the  time  of  the  execution  of  the  will,  that  he  had 
jdready  given  to  Madeline  Keller,  one  of  his  daughters  and  one 
of  the  defendants,  her  portion  of  the  Qstate,  and  that  the  omis- 
eion  to  provide  for  her  in  his  will  was  intentional,  and  not  the 
result  of  mistake  or  accident.  To  this  evidence  the  defendants 
objected,  but  the  objection  was  overruled.  The  execution  of 
the  will  was  proved  by  Ankron,  Greber,  and  Louden.  The  case 
is  otherwise  sufficiently  stated  in  the  opinion* 

Oharles  Neffus,  for  the  appellants. 
Slagle  and  Jcheaon,  for  the  appellee. 
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Bj  Court,  Stooetoh,  J.  The  first  objection  made  by  the  de- 
fendants is  that  the  writing  is  not  sufficiently  proTcd  by  the  sub- 
scribing witnesses  to  be  the  htst  will  and  testament  of  the  de- 
ceased. This  objection  is  based  upon  the  fact,  shown  by  the 
testimony,  that  the  testator  could  not  write  or  speak  the  English 
language;  that  the  witnesses  Ankronand  Louden  did  not  under- 
stand French;  and  that  they  could  only  communicate  with  the 
testator  through  the  interpretation  of  the  other  witness,  Gtp> 
ber,  who  could  not  read  English,  and  who  spoke  it  imperfectly. 
It  is  claimed  that  the  testimony  of  Ankron  and  Louden  as  to 
the  disposition  and  intention  of  the  testator,  with  zegard  to  his 
will,  is  derived  from  a  third  person  (Greber),  and  amounts  to  hear- 
say testimony  only.  We  think  the  objection  is  not  well  taken. 
To  be  available  to  defendants,  this  objection  should  have  been 
ma<le  to  the  testimony  in  the  district  court,  and  the  question  a» 
to  its  admissibility  raised  and  passed  upon  there.  As  it  was 
not  made  there,  it  cannot  be  considered  in  this  court;  and  we 
can  only  look  into  the  record  for  the  facts  as  they  are  found  by 
the  disMct  court,  from  which  it  appears  that  the  deceased  ac- 
knowledged the  writing  to  the  three  subscribing  witnesses  to 
be  bis  will,  and  requested  them  to  attest  it  as  such,  which  they 
did  in  the  presence  of  the  testator  and  of  each  other. 

It  is  next  objected  by  defendants  that  the  writing  should  not 
have  been  admitted  to  probate  as  the  will  of  decedent,  because, 
having  been  executed  by  him  in  1847,  the  testator  omitted  in  it 
to  provide  for  his  two  children,  Madeline  Keller  and  Marie 
Lorieux,  who  had  not  been  provided  for  by  him  in  his  life-time, 
and  it  did  not  appear  that  such  omission  was  the  result  of  mis- 
take or  accident.  In  support  of  this  position,  defendants  rely 
on  the  act  of  February  13,  1843,  sec.  19,  p.  670,  which  provides 
that  **  when  any  testator  shall  omit  to  provide  for  any  of  his 
children ,  or  for  the  issue  of  any  deceased  child,  they  shall  take 
the  same  share  of  his  estate,  both  real  and  personal,  that  they 
would  have  been  entitled  to  if  he  died  intestate,  unless  they 
shall  bave  been  provided  for  by  the  testator  during  his  life- 
time, oi  unless  it  shall  appear  that  such  omission  was  intentional^ 
and  not  occasioned  by  mistake  or  accident."  It  is  claimed  that 
the  repeal  of  this  act  by  the  code  of  1851  in  no  manner  affects 
the  rights  of  the  defendants,  but  that  they  are  saved  by  the 
code,  section  31.  Assuming  this  to  be  the  law,  the  defendants 
insist  that  the  district  court  erred  in  allowing  evidence  to  be 
introduced  to  show  that  at  the  time  of  the  execution  of  the  will 
the  testator  had  declared  that  **  he  had  not  omitted  by  inistakft 
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or  accident  to  pTovide  for  said  Madeline^  bat  haTing  preTionsly 
given  to  her  her  portion  of  his  estate,  he  intended  to  make  no 
farther  provision  for  her." 

It  will  be  seen  that  the  objections  made  by  the  defendants 
to  the  raling  of  the  district  coart  resolve  themselves  into  foor 
propositions:  1.  That  the  omission  bj  the  testator  to  provide 
for  any  of  his  children  or  heirs  invalidates  the  will,  anless  thej 
have  been  provided  for  by  him  in  his  life-time,  or  anless  it  ap- 
pears that  sach  omission  was  intentional,  and  not  occasionecl 
by  mistake  or  accident;  2.  That  the  rights  of  the  heirs  not  pro- 
vided for  by  the  will  are  to  be  governed  by  the  lawin  force  at  the 
time  the  will  was  ezecated,  and  not  by  the  law  in  force  at  the 
time  of  the  death  of  the  testator;  8.  That  the  repeal  of  the  act  of 
1848  did  not  repeal  the  law  as  to  wills  executed  while  it  was  in 
effect,  and  that  the  rights  of  the  parties  accruing  under  the  act, 
and  otherwise  affected  by  such  repeal,  are  saved  by  the  code,  sec- 
tion 81 ;  4.  That  the  declarations  of  the  testator,  made  at  the  time 
of  the  execution  of  the  will,  were  inadmissible  to  prove  that  he 
had  already  provided  for  those  of  his  children  for  whom  no  pro- 
vision was  made  by  his  will,  and  that  such  omission  was  inten* 
tional,  and  not  the  result  of  mistake  or  accident. 

Neither  of  these  propositions  can  be  sustained.  No  such  ef- 
fect can  be  given  to  section  19  of  the  act  of  1843,  p.  670,  as  shall 
exclude  the  will  of  any  testator  from  being  admitted  to  probate 
because  he  has  omitted  to  provide  in  it  for  any  of  his  children 
for  whom  he  has  made  no  provision  in  his  life-time.  The  ques- 
t'on  to  be  tried  by  the  probate  court  in  the  first  instance,  and 
by  the  district  court  on  appeal,  is  simply  whether  the  writ- 
ing is  the  last  will  of  the  deceased,  and  whether  it  was  duly  ex- 
ecuted, and  published  by  him  as  such.  This  question  the  court 
is  to  try,  unincumbered  by  any  other,  and  particularly  should 
it  be  unincumbered  by  questions  raising  the  inquiry  whether 
the  testator  in  his  life-time  has  provided  for  any  of  his  children 
omitted  by  his  will,  and  whether  such  omission  was  intentional 
or  accidental.  The  rights  of  the  party  claiming  a  distributive 
share  of  his  ancestor's  estate,  under  said  section  19,  are  not  con- 
cluded by  the  order  of  the  court  admitting  the  will  to  probate. 
Such  party  may  still,  by  proper  proceedings,  have  the  question  of 
his  right  to  a  portion  of  his  ancestor's  estate  determined.  The 
admission  of  the  will  to  probate  decides  no  question  but  tliai 
relating  to  its  due  execution  and  publication. 

The  will,  whenever  dated  or  published,  takes  effect  only  at 
the  death  of  the  testator.    '*A  vdll  shall  have  relation  only  to 
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the  testator^B  death,  and  not  to  the  making — for  till  hiB  death 
he  is  the  master  of  his  own  will;  and  therefore  the  will  of  a 
papist  in  Ireland  was  held  to  be  avoided  by  a  subsequent  stat- 
ute made  in  that  kingdom,  which  enacts  that  the  lands  of  a 
papist  there  shall  not  be  devisable,  but  descend  in  gavelkind :" 
10  Bac.  Abr.,  tit  Wills,  479.  The  case  of  Adams  v.  Wilbur,  2 
Sumn.  266,  is  in  point.  The  case  is  altogether  simDar  to  the 
present.  A  statute  of  Rhode  Island  (of  like  purport  with  sec- 
tion 19  of  act  of  1843),  in  force  at  the  date  of  the  will,  was 
repealed  before  the  death  of  the  testator.  The  action  was 
ejectment,  and  the  question  arose  between  those  claiming  the 
premises  under  the  wife,  the  devisee  by  the  will,  and  those 
claiming  under  the  son  of  the  testator  pretermitted  by  the  will. 
Story,  J.,  says:  **If  the  section  repealed  had  been  in  force  at 
the  time  of  the  testator's  death,  it  is  admitted  that  the  plaintiff 
would  have  no  title  to  the  estate,  as  it  would  have  vested  in  the 
eon  by  descent,  ex  parte  paiema^  in  virtue  of  the  section.  The 
real  question,  therefore,  is  whether  the  intermediate  repeal  de- 
feated the  title  which  the  son  would  otherwise  have  taken.    Our 

opinion  is  that  it  did The  will  was  ambulatory  during 

the  life  of  the  testator,  and  no  title  could  accrue  to  the  son 
untQ  the  death  of  the  testator.  ....  He  is  to  take,  not  by  the 
bounty  of  the  testator,  but  by  the  operation  of  law.  At  the 
time  when,  if  ever,  this  title  was  to  accrue,  there  vras  no  act  in 
force  which  conferred  any  such  title  upon  him.  It  had  been 
repealed,  and  its  repeal  put  an  end  to  the  possibility  of  his 
quiring  any  title  under  it"  There  is  nothing  in  the  code, 
tion  81,  to  help  the  defendants'  case.  The  signing  and  executing 
of  the  will,  in  whatever  sense  it  may  be  considered  an  *'  act 
done,"  creates  no  right,  and  vests  no  title,  not  even  an  inchoate 
one,  in  the  defendants.  Their  rights,  if  any,  must  first  accrue 
on  the  death  of  the  testator.  They  do  not  claim  under  the  will, 
but  in  opposition  to  it,  and  they  are  seeking  to  supersede  it. 
The  declarations  of  the  testator  at  the  time  of  executing  the 
will,  that  he  had  already  given  to  his  daughter,  Madeline  Kel- 
ler, her  portion  of  his  property,  and  that  he  intended  to  make 
no  further  provision  for  her,  were  certainly  proper  to  be  given  in 
^videnccr  as  going  to  show  the  intention  of  the  testator  in  the 
disposition  of  his  property  by  his  will.  These  declarations  in 
no  sense  contradict,  add  to,  or  explain  the  contents  of  the  wilL 
They  were  not  offered  for  any  such  purpose,  but  to  show  the 
circumstances  under  which  the  will  was  executed,  and  the  rela- 
tions of  the  testator  to  persons  and  things  around  him.     Parol 
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eTidence  certainly  cannot  be  given  to  change  the  proTisions  of 
tUe  will  from  the  construction  which  the  letter  of  the  testament 
and  the  law  give  it.  It  cannot  be  varied,  altered,  or  explained 
in  such  mode.  While  we  agree  in  holding  this  to  be  the  law, 
we  must  also  hold  that  parol  evidence  is  admissible  when  its  in- 
troduction is  required  by  considerations  extrinsic  of  the  will» 
where  it  tends  to  establish  and  sustain  the  will,  or  where  it  oon* 
sists  of  declarations  of  the  testator  made  at  the  time  of  its  execu- 
tion,  contemporazy  with  the  act,  and  showing  its  legal  quality 
Such  are  part  of  the  res  gegtcB. 

It  is  not  contended  but  that  it  was  competent  for  the  plaintiff, 
when  his  rights  under  the  will  are  brought  in  question,  in  some 
manner  to  establish  the  fact  that  the  omission  by  the  testator  to 
make  provision  in  his  will  for  his  children  was  intentional,  and 
not  the  result  of  accident.  How  may  he  show  it?  Must  it  ap- 
pear from  the  will  itself  ?  The  argument  of  the  appellants  would 
preclude  the  possibility  of  its  being  shown  in  any  other  manner. 
"We  are  of  opinion  that  it  may  be  shown  in  any  legitimate  mode, 
by  extrinsic  evidence,  either  written  or  parol,  by  the  declarations 
of  the  testator  at  the  time  of  executing  the  will,  or  by  any  act, 
circumstances,  or  admission  of  the  party  which  will  go  to  show 
that  the  defendants  have  received  their  portion  of  their  father's 
estate,  or  that  he  intended  to  pass  them  by  in  his  will. 

The  only  remaining  objection  is  that  the  testator,  by  his  will, 
disposed  of  his  homestead,  which,  by  law,  it  is  claimed  is  re> 
served  to  his  family,  and  for  their  use.  We  do  not  see  the  force 
or  point  of  this  objection.  The  testator  left  no  widow,  and  had 
not  lived  on  the  land  for  five  or  six  years  before  his  death,  but 
had  made  his  home  with  his  son  Joseph,  the  plaintiff,  and  used 
the  old  house  on  the  land  as  a  stable.  On  the  death  of  the 
husband  or  wife  the  survivor  may  continue  to  possess  and  oc- 
cupy the  homestead  until  it  is  disposed  of  according  to  law.  If 
there  is  no  such  survivor  it  descends  to  the  issue  of  either  hus- 
band or  wife,  according  to  the  general  rules  of  descent,  unlesa 
otherwise  directed  by  will:  Code,  sees.  1263, 1264. 

Judgment  affirmed. 

QBJBonoire  to  AninsBiBiLiTr  of  THrrof ont  oahvot  bb  Raxbxd  fob  Tom 
TiMB  Of  Appxuatb  Ck>nBT:  JhtfoU  ▼.  Oorman,  06  Am.  Deo.  643,  and  note. 
The  principel  case  is  oited  to  the  point  that  matters  assigned  for  erfor,  whiob 
were  not  raised  and  passed  upon  by  the  court  below,  will  not  be  noticed  is 
the  appellate  oonrt:  Schohmer  v.  Lynehf  11  Iowa,  463. 

Will.  18  Akbtjlatobt  vvtus  Dbatb  of  Tistatob:  Orima^B  SktaU  v.  Nim 
Hf,  66  Am.  Dec.  645 ;  Manh  v.  Monk,  64  Id.  698. 
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Pbobati  of  Will  n  GoiroLnnrx  as  10  its  Dus  Ezbcutiov  Ain>  Vaud- 
«fT:  SekulU  ▼.  ScMtt,  00  Am.  Deo.  335,  and  note  353-361. 

Fbobati  of  Will,  bt  What  Law  Oovebitmii.— The  due  ezeontion  off  »  wiQ 
miist  be  deterniined  by  the  law  in  force  when  it  was  ezeooted*  bat  the  mods 
ol  proTing  it  must  be  in  socordanoe  with  the  law  in  foroe  when  it  is  pct>- 
powided  ffor  probate:  /otmcey  t.  Thame^  45  Am.  Dec  424.  A  will  does  not 
require  probate  If  it  was  exeoated  before  the  statute  of  wills  in  Galif oniia.  and 
the  testator  died  before  the  passage  of  that  act,  the  law  at  the  time  of  liia 
death  not  requiring  the  probate  of  wills:  Cfrimu*t  JStiaie  t.  NorrUf  65  Id.  545. 

Pbobatb  or  Will  is  not  Prevkntxd  bt  Omission  to  Mkmtion  Child 
-fHSEBXN,  but  the  remedy  of  the  child  is  to  have  it  modified  after  probate: 
Doom  v.  XoJbe,  52  Am.  Dec  654. 

Bights  of  Child  Omrtxd  from  Will:  See  WUmm  ▼.  /bdbet,  39  Am.  Dec 
786f  end  note  74(V-744,  treating  this  subject.  An  heir  can  be  cut  off  from  his 
tight  to  Isnds  by  descent  only  by  an  express  devise  to  another:  Doe  d,  Oa^ 
dumhig  t.  Xohmm,  56  Id.  518,  note  521;  see  Wrighi  ▼.  Hkh,  Id.  451. 

Pabol  Bvidbnob  of  Testator's  Intbntion  to  Omit  Hub  fbom  Will, 
Admusibilitt  of:  See  WUmm  v.  FothU^  39  Am.  Dec  736,  and  note  743, 744. 
Fkrol  evidence  of  the  testator's  intention  is  not  usually  admissible:  Tmmdt^s 
Appeal,  53  Id.  496;  Cloudy.  CUnkinbeard,  48  Id.  397;  /ones  t.  MeKee^  45 
U.  661;  Tate$  ▼.  OoU^  59  Id.  602;  snd  note;  but  this  must  be  gathered  from 
^fae  wiU  itself:  fTrif^  v.  Bicia,  56  Id.  451;  iisoy  v.  Hoover,  45  Id.  424; 
Skmer  and  Ban^e  Appeal,  Id.  60S;  BaeknCe  Appeal,  Id.  641. 

Pabol  Etibbnob  is  Admibsiblb  nr  Gasb  of  Wills  to  Rbmotb  Latbnt 
Ambioditibs:  See  note  to  Qoode  v.  Qoode,  66  Am.  Dec  635,  636;  Broia^UUL 
▼•  Brownfidd,  51  Id.  590.  And  the  declarations  off  a  testator,  made  at  the 
4inie  he  executed  and  dellTered  an  alleged  codidl,  are  part  of  the  rst  geeim: 
ManUm  ▼.  MareUm,  43  Id.  611. 

Abandovmbbt  of  Hombstbad:  Note  to  Taghr  t.  Hatrgoue,  60  Am.  Dec 
107-616. 


MoGbanet  t;.  MoObanet. 

[8  icwA.  sn.] 

lb  Bhtitiji  Wifb  to  Dowbb,  thbbb  must  bb  Marbiaob»  Smnr,  amb 
Dbath  of  Husband. 

BiOBT  of  Dowbb  is  Inoroatb  aitbe  Mabbiaob  and  Sbdiv,  and  beoosMi 
perfect  upon  the  husband's  death,  unless  the  wife  ham,  volnntarily  or 
otherwise,  parted  with  or  forfeited  the  same 

Wifb  n  not  Entitucd  to  Dowbb,  nob  to  Ant  Pobtion  of  Husband^ 
Bbtatb  after  his  death,  so  long  as  a  decree  of  divoroe  in  favor  of  the  hus- 
band for  the  &ult  of  the  wife  remains  in  force,  of  the  pendency  of  the 
application  for  which  she  had  personal  service 

flQinTT  CANNOT  Dbobbb  Dowbb  AND  Thibdb  TO  WiFB  sgsinst  whom  de- 
cree of  divoroe  has  been  rendered,  dedaring  the  same  void  in  part,  or  so 
ftr  as  to  give  her  such  relief,  but  leaving  so  much  of  the  decree  as  dis- 
solved the  bonds  of  matrimony  in  full  foroc 

TkBBB  CANNOT  BB  TwO  WiDOWB  LaWFITLLT  BnTITLBD  TO  DoWBB. 
^AILUBB  to  SwBAB  to  PBTITION  fob  DiVOBOB  dobs  NOV  VlTlATB  DaCBBB 

on  the  ground  that  the  court  had  no 
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Wbku  Caosx  ov  Divorcb  Callsd  fo&  BT  Statutb  is  CoimvuiH«  Okm, 
Such  as  Dbkbtion,  although  it  nuy  have  bagon  before  the  enactment 
of  the  Btatote,  yet  if  it  oontinned  after  the  peange  f nr  the  period  re- 
qnired  therein,  the  case  comes  within  the  act. 

Bill  in  eqnity  to  yacate  and  set  aside  a  decree  of  diyorce  so 
lar  as  to  give  to  the  complainant  dower  and  one  third  of  the 
personal  estate  of  Thomas  McCraney.  A  decree  of  divorce  was 
rendered  in  &vor  of  Thomas  McCraney  and  against  the  com- 
plainant in  1841y  on  the  ground  of  willful  desertion,  which,  as 
the  petition  alleged,  commenced  in  1887  and  continued  until 
the  time  of  the  application  for  the  divorce.  Of  the  pendency  of 
this  application  the  complainant  had  notice  by  personal  service, 
but  she  made  no  defense.  The  respondent  was  married  to  the 
deceased  in  1844,  and  to  them  three  children  were  bom.  In 
1856  the  deceased  died.  As  grounds  for  the  relief  prayed,  the 
bill  avers  that  the  decree  of  divorce  was  obtained  by  the  fraud 
of  the  deceased,  and  that  the  court  had  no  jurisdiction  of  the 
subject-matter.  The  relief  prayed  was  granted,  and  the  decree 
cedted  that  the  decree  of  divorce  should  not  be  considered  as 
vacated,  except  to  the  extent  sufficient  to  allow  the  complainant 
to  recover  her  dower  and  distributive  share  of  the  personaliy. 
The  respondent  appealed,  and  this  decision  is  rendered  upon  a 


WiUaey  and  Blaichley,  for  the  appellant. 
Smiih^  MoMnlay,  and  Poar^  for  the  appellee. 

By  Court,  Wbioht,  C.  J.  This  case  was  before  us  at  the  De- 
cember term,  1856.  An  opinion  was  then  delivered  by  a  major- 
ity of  the  court  affirming  the  decree  of  the  court  below.  The 
respondent,  who  is  also  appellant,  filed  her  petition  for  a  re- 
hearing, which  has  been  granted;  and  I  am  now  instructed  to 
prepare  an  opinion,  in  which  all  the  members  of  the  court  con- 
cur, reversing  the  decree  below,  and  dismiflBing  complaiuant^s 
bill. 

The  first  question,  and  one  that,  as  now  advised,  we  think 
disposes  of  the  whole  case,  is  whether  it  was  legitimate  or  pei>> 
missible  to  render  such  a  decree.  The  statute  in  force  at  the 
time  the  decree  of  divorce  was  rendered  provided  that  whenever 
a  divorce  was  decreed  from  the  bonds  of  matrimony,  the  guilty 
party  should  forfeit  all  rights  acquired  by  virtue  of  such  mar- 
riage: Act  of  January  17,  1840,  sec.  6.  In  this  case  it  was 
found  that  the  wife  (the  present  complainant)  was  the  gvaltj 
party. 
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While  mere  names  may,  in  most  instances,  be  unimportant, 
and  should  not  be  allowed  to  affect  substantial  rights,  jet  in 
this  instance  we  understand  that  what  the  complainant  claims, 
and  that  to  which  she  is  entitled,  if  anything,  is  dower  from  the 
deceased  husband's  estate.  This  is  what  it  is  stjled  in  her  bill, 
and  it  is  this  or  it  can  be  nothing.  It  cannot  be  alimony,  for 
this  is  merged,  necessarily,  in  the  right  of  dower  so  soon  as  tlie 
husband  dies.  To  entitle  the  wife  to  this  dower,  there  must  be 
a  marriage,  seisin,  and  the  death  of  the  husband.  After  mar- 
riage and  seisin,  the  right  is  inchoate,  and  on  his  death  it  becomes 
perfect,  unless  she  has,  voluntarily  or  otherwise,  parted  with  or 
forfeited  the  same.  To  give  her  this  right,  the  marriage  or  coTer> 
ture  must  have  continued  until  the  time  of  his  death;  or  if  not 
so  continuing,  her  right  will  not  be  preserved,  if  the  marriage 
was  dissolved  from  her  fault,  he  being  the  innocent  party.  And 
where,  as  in  this  case,  the  sentence  of  divorce  which  adjudges 
her  guilty,  and  by  virtue  of  which  she,  by  the  law,  forfeited  aU 
her  rights  acquired  by  the  marriage,  remains  in  full  force,  in  no 
manner  reversed  or  set  aside,  the  wife,  upon  no  fair  or  legiti- 
mate reasoning,  can  be  entitled  to  dower.  The  decree  of  divorce 
is  as  complete  and  absolute  a  bar  to  the  relief  prayed  for  as 
would  be  her  own  voluntary  conveyance,  executed  with  all  the 
formalities  required  by  law.  The  argument  may  be  stated  thus: 
The  sentence  of  divorce  dissolved  the  bonds  of  matrimony  ex- 
isting between  the  parties.  The  petition  was  filed  by  him,  and 
she  was  found  to  be  the  guilty  party.  Being  so  found,  she  for- 
feited all  rights  acquired  by  virtue  of  her  marriage.  If  she 
stands  adjudged  guilty,  and  the  forfeiture  follows,  then  she  can- 
not claim  any  right  so  forfeited,  so  long  as  that  sentence  dis- 
solving the  marriage  remains.  And  therefore  we  conclude  that 
where  there  is  a  decree  of  divorce  from  the  bonds  of  matrimony 
in  favor  of  the  husband  for  the  fault  of  the  wife,  of  the  pendency 
of  the  application  for  which  she  had  personal  service,  slie,  after 
his  death,  is  not  entitled  to  dower,  nor  to  a  portion  of  his  es- 
tate, by  virtue  of  the  former  marital  relation,  so  long  as  such 
sentence  of  divorce  remains  in  force.  And  more  particularly  is 
this  true  when  the  husband  has  again  married. 

But  it  is  urged  that  the  sentence  of  divorce  does  not  continue 
in  force,  but  is  declared  void  in  part,  or  so  far  as  to  give  the 
complainant  the  relief  asked.  This  is  true.  But  such  a  decree, 
we  think,  is  both  logically  and  legally  inconsistent,  and  cannot 
be  supported  either  upon  principle  or  authority.  This  decree 
(rives  the  complainant  dower  in  the  lands,  and  one  third  of  the 
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peiBonal  estate,  and  at  tlie  same  time  leaves  so  much  of  the  sen- 
tence of  divorce  as  dissolved  the  bonds  of  matrimony  in  foil 
force.  It  does  not  find  that  the  coverture  continued  to  the  time 
of  his  death;  nor  that  its  non-continuance  was  occasioned  by 
any  fault  or  guilt  on  his  part,  and  yet  gives  her  dower  to  the 
same  extent  and  as  fully  as  if  it  did  so  continue.  It  in  effect 
says  there  may  be  dower  without  the  continuance  of  the  matri« 
monial  state. 

But  the  legal  as  well  as  logical  inconsistency  of  such  a  de- 
cree may  be  best  illustrated  by  the  circumstances  of  this  case. 
It  giveB  complainant  dower,  and  yet  in  effect  recognizes  the  con- 
tinuance of  the  second  marriage  to  the  time  of  the  husband's 
death.  We  say  in  effect,  for  this  is  doubtless  what  is  particu- 
larly contemplated  by  the  clause  which  provides  that  the  decree 
of  divorce  shall  not  be  vacated  as  to  other  persons,  or  in  any 
other  respecL  Under  such  a  decree,  what  is  respondent's  sit- 
uation ?  Is  she  entitled  to  dower  ?  She  certainly  is,  upon  every 
known  rule,  for  she  was  the  wife  at  the  husband's  death,  and 
still  continues  his  widow  for  aught  that  appears  by  this  decree. 
Let  us  suppose,  then,  that  she  applies  for  dower,  and  it  is 
granted,  upon  what  basis  is  it  to  be  given  ?  Is  she  to  have  one 
half  or  one  third  of  the  remaining  estate?  And  whether  the 
one  or  the  other,  how  are  the  rights  of  the  children  by  the  sec- 
ond marriage  affected  ?  How  much  of  their  estate  is  taken  from 
them  by  carving  out  of  the  whole  a  dower  interest  for  two  wid- 
ows ?  What  consistency  or  reason  is  there  in  providing  that  the 
sentence  of  divorce  shall  be  vacated  to  give  the  complainant 
dower,  but  not  so  far  as  to  affect  third  persons,  or  in  any  other 
respect,  and  yet  in  the  same  decree  strip  such  third  persons  of 
almost  a  moiety  of  their  inheritance?    . 

We  cannot  think  that  such  a  decree  can  be  sustained.  If  the 
sentence  of  divorce  was  void  for  fraud  or  -duress,  then  it  was 
void,  not  in  part,  but  in  all  its  parts,  and  should  have  been  so 
declared.  The  effect  thereof  upon  the  second  marriage,  con- 
tracted before  such  sentence  was  set  aside,  or  upon  the  children 
bom  of  such  second  marriage,  is  not  to  be  determined,  nor  is  it 
material  to  enter  upon  that  inquiry.  But  it  is  material  that  the 
disafailify  resulting  from  the  divorce  should  be  removed  before 
complainant  could  assert  a  right  which  by  that  sentence  was 
forfeited.  And  without  entering  upon  the  inquiry  whether,  by 
the  law  of  this  country,  a  woman  can  in  any  case  have  dower  in 
the  husband's  estate  unless  the  coverture  was  continuing  at  the 
time  of  his  death,  we  feel  constrained  to  hold  that  she  cannot. 

Am.  nsa  Vou  LXVm— tf 
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if  the  cause  of  its  non-continiiaiice  is  the  zesult  of  her  owb 
taxjli  or  guilty  as  found  and  settled  hj  the  decree  of  a  court  of 
competent  jurisdiction;  and  certainly  not  until  the  disability 
restdting  from  such  a  decree  is  remoTed,  and  she  sabstantiaUj 
and  in  fact  reinstated  as  the  wife  daring  his  life,  and  the  widow 
after  his  death.  There  cannot  be  two  widows  lawfully  entitled 
to  dower,  any  more  than  there  can  be  two  wives  legally  entitled 
to  the  support,  care,  protection,  and  name  of  the  husband.  And 
in  this  case,  either  complainant  or  respondent  were  entitled 
to  the  dower  estate,  to  the  exclusion  of  the  other.  Both  could 
not  be  thus  entitled:  Bishop  on  Mar.  &  Diy.,  sees.  660-663, 665, 
666,  668,  669,  and  notes;  Given  y.  Marr,  27  Me.  212;  McCafferty 
T.  MoOcfferty,  8  Bhickf.  218;  Clark  t.  Clark,  6  Watts  &  3.  85; 
4  Kent* B  Ck>m.  68;  Starr  t.  PeoM,  8  Oonn.  641;  MaJttocka  y.  Si^ 
vena,  9  Vt.  826;  Greene  y.  Greene,  2  Gray,  861  [61  Am.  Dec 
454]. 

The  bill  in  this  case  does  not  ask  to  set  aside  the  decree  of 
divorce  entirely  and  for  all  purposes,  but  only  to  the  extent 
already  stated.  We  think  this  cannot  be  done,  and  beyond 
this,  perhaps,  we  may  not  go.  We  remark,  however,  that  in 
concluding,  as  a  majority  of  the  court  did  before,  that  such  a 
decree  might  be  rendered,  they  also,  with  some  hesitation,  re- 
garded the  testimony  sufficient  to  sustain  the  charge  of  fraud 
made  in  the  bill.  If,  however,  the  decree  of  divorce  must  be 
entirely  vacated  to  let  complainant  in  to  the  relief  prayed  for, 
we  concur  in  saying  that  the  testimony  is  not  sufficient  to  jus- 
tify such  a  decree  of  vacation,  even  if  it  could  be  granted  under 
the  prayer  of  the  bill.  The  testimony  is  very  voluminous,  and 
we  shall  not  refer  to  it,  but  content  ourselves  with  this  state- 
ment of  the  conclusion  arrived  at  after  fully  considering  all  that 
it  tends  to  prove.  If  the  decree  could  legitimately  act  alone  upon 
the  property,  and  not  upon  the  state  and  condition  of  third 
persons — if  it  were  consistent  to  adjudge  to  complainant  a  por- 
tion of  the  estate,  without  vacating  the  decree  dissolving  the 
vincuLnm  of  her  former  marriage,  and  visiting  upon  the  innocent 
wife  of  the  second  marriage  and  her  offspring  the  consequences 
of  such  vacation — ^we  might  more  readily  accept  the  conclusion 
contended  for  by  the  complainant  from  the  proof  made.  Where, 
however,  the  decree  must  bring  wretchedness  and  miseiy  to  the 
heart  of  respondent,  and  tend  to  bring  reproach  ui>on  the  chil- 
dren of  such  second  marriage,  it  is  but  natural — ^it  is  but  right- 
that  the  judicial  mind  should  want  more  testimony  than  if  iti 
effect  was  merely  to  take  property  from  one  and  give  it  to  the 
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other.     Such  strength  of  testimonj  is  not  before  as  in  this 


The  disposition  of  this  question  covers  the  substance  of  the 
case.  Other  points  of  minor  consequence,  howeyer,  require 
attention.  It  is  urged  that  the  petition  for  the  divorce  was  not 
sworn  to,  and  that  the  court  rendering  the  decree  had,  therefore, 
no  jurisdiction  of  the  cause.  This  defect  cannot  be  considered 
as  vital.  It  was  not  a  jurisdictional  requisite  in  such  a  proceed- 
ing, and  if  not,  it  could  not  vitiate  the  action  of  the  court  for 
the  purposes  of  the  present  inquiry:  Cooper  v.  Sunderland^  3 
Iowa,  114  [62  Am.  Dec.  62]. 

It  is  again  urged  that  the  court  had  not  jurisdiction  of  the 
cause  of  this  divorce,  inasmuch  as  the  complainant's  desertion 
took  place  before  the  passage  of  the  act  under  which  those  pro- 
ceedings took  place,  and  the  act,  it  is  said,  cannot  have  a  retro- 
spective operation.  The  desertion  is  alleged  to  have  taken 
place  in  August,  1837.  The  act  giving  a  right  to  a  divorce  for 
desertion  of  one  year,  and  under  which  this  divorce  was  granted, 
was  passed  January  17, 1840,  and  the  petition  for  the  divorce 
was  not  filed  until  in  October,  1841.  More  than  one  year 
elapsed  thereafter  the  passage  of  the  law  before  the  bill  was 
filed.  When  the  cause  called  for  by  the  statute  is  a  continuing 
one,  although  it  may  have  begun  before  the  enactment  of  the 
statute,  yet  if  it  continued  after  the  passage,  the  period  required 
therein,  this  is  sufficient,  and  the  case  comes  within  the  act. 
In  such  a  case  it  is  the  future  and  not  the  past  act  which  be- 
comes the  offense:  Clark  v.  Clarh,  10  N.  H.  880  [84  Am.  Dec. 
165];  Greenlaw  v.  Greenlaw,  12  Id.  200. 

The  decree  of  the  district  court  is  reversed,  and  bill  dismissed. 


Wine's  KioHT  of  Dower  is  Babbxd  bt  DnroBCS  ▲  Vinculo,  except  in 
of  regnlation  by  statute:  Kote  to  Baykln  v.  Bain^  65  Am.  Dec.  358. 

DowBB  IS  IifCHOATS  UNTIL  Hubsanb's  Dxath:  Moore  ▼.  Mayor,  59  Am. 
Dec  473,  uote  475.  Seisin  of  the  husband  is  neoeasary:  Pledger  v.  ElUrbe^ 
60  Id.  123;  Smith  v.  SUmley,  58  Id.  771. 

Thb  principal  casb  is  citicd  to  the  point  that  equity  exercises  a  general 
concurrent  jarisdiction  with  courts  of  law  in  the  assignment  of  dower:  Starry 
V.  Starry^  21  Iowa,  236.  The  jurisdiction  of  a  oonrt  of  general  jurisdiction  will 
be  presumed  in  ooUateral  proceedings,  even  when  the  facts  necessaxy  to  con- 
fer jurisdiction  do  not  appear  affirmatively  upon  the  record.  But  when  the 
record  shows  affirmatively  that  the  oourt  acted  without  jurisdiction,  its  pro- 
oeedings  will  be  treated  as  void  when  attacked  either  directly  or  collaten^ly: 
Boker  v.  OAapItne,  12  Id.  206,  citing  the  principal  case.  In  Luea»  v.  Saufyer^ 
17  Id.  519»  the  principal  case  is  dtad  gneraUy  as  ona  of  tha  aathoritiss  ta 
Iowa  settling  the  law  of  dower. 
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Akdbb  v.  ^TAm 

[6  Iowa,  S89.] 

''OBARAionB,'*  n  Sedvorov  Statutb  Priscbibiko  that  Woxah  BB  '*0f 
PBinoimLr  Cbastb  Character,"  Bigniiieti  that  which  the  penon  really 
iiy  in  dJitinctiaii  from  that  which  the  may  be  reputed  to  be. 

To  BSTABUSH  UNCHASni    CHARACTER    OF    UmmABBIED    FeKALB    ON  TRIAL 

OF  iMDioncRMT  FOR  SEDUCTION,  it  iM  uot  neocMary  to  prove  that  ahe  baa 
been  guilty  of  previous  ■eznal  interooune;  it  ie  sofficient  to  show  that 
■he  hat  been  gnilty  of  obscenity  of  language,  indecency  of  condnct^  and 
nndne  familiarity  with  men,  and  the  like. 

**  Previous  Chabtitt,"  in  Seduction  Statute,  would  Siozmnr  Mere 
Actual  Chastitt  or  freedom  from  seznal  Interooone;  bat  ^'previooily 
ohaste  character  "  does  not  signify  merely  this,  but  also  purity  of  mind 
and  innocenoe  of  heart. 

Cbabte  Cbaraokrr  of  FemaIiB  is  Presumed  on  Trial  or  iNDiomxHT 

FOR  SEDUOnON. 

Corroboratiyb  Evidence  on  Indioticent  for  Seduotion  n  not  Con* 
fined  to  Proof  of  Iluoit  Intercourse,  but  extends  to  proof  of  other 
material  facts,  snch  as  the  illegitimacy  of  the  child,  the  regolar  and  fre- 
qnent  visits  of  the  defendant  to  (he  female,  his  being  alone  with  her  at 
late  hours  of  the  night,  and  his  confessions  made  to  others  on  the  subject; 
and  an  instruction  to  this  effect  is  correct. 

Lanouaqe  of  Statute  concerning  Cobroborativb  Evidence  on  Indict- 
ment FOR  Seduction  was  "unless  she  be  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the  offense:** 
Heldt  that  the  court  was  justified  in  modifying  a  requested  instniction, 
"that  this  oorroborating  evidence  should  be  of  a  character  that  goes 
directly  to  the  commission  of  the  offense,"  by  striking  out  "to  the  com- 
mission of"  and  inserting  '*to  strengthen  and  corroborate  the  testimony 
of  the  injured  person,  and  to  point  out  the  defendant  as  having  com- 
mitted" the  offense. 

Instruction  on  Indictment  for  SBDUcrioN,  that  Certain  Suffosed 
Instances  op  Conduct  not  involving  sexual  xnteroourM  rendered  the 
female  no  longer  chaste  or  virtuous  in  law,  is  properly  refused,  as  it  takes 
too  much  from  the  jury,  and  such  a  proposition  cannot  be  laid  down  as  a 
sequence  of  law. 

instruction  Proper  in  Itself  mat  be  Refused  if  interwoven  with  an- 
other instruction  improper  to  be  given. 

Imdictmemt  for  seduction,  under  seotion  2586  of  the  Iowa  oode, 
which  reads:  "If  any  person  seduce  and  debauch  any  unmar- 
ried woman  of  previously  chaste  character,  he  shall  be  punished 
by,''  etc.  The  defendant  was  oonyicted,  and  now  appeals.  The 
opinion  states  the  case. 

Ooak,  Dillon,  and  Lindley,  for  the  appellant. 
Samud  A.  Bice,  aUomey^eneral,  for  the  state. 


Dee.  1857.]  Ain>BE  t;.  State.  709 

By  Court,  WooimABD,  J.  The  first  error  asaigned  relates  to 
the  instruction  that  *'  unchaste  character,  as  understood  in  a 
case  of  this  kind,  means  sexual  intercourse.''  And  this  pre- 
sents the  principal  question  in  the  cause.  In  the  cases  cited  by 
counsel,  and  to  which  we  shall  have  occasion  to  refer,  there  is 
consideraUe  inaccuracy  of  language  and  a  confusion  of  terms, 
which  it  is  desirable  to  avoid  as  far  as  possible.  Thus  the  words 
**  character"  and  ** reputation"  are  sometimes  used  as  synony- 
mous. There  is  a  real  difference  of  meaning  between  them,  and 
in  a  case  of  this  kind  it  is  important  to  preserve  the  distinction. 
According  to  Webster,  **  character"  signifies  the  peculiar  quali- 
ties impressed  by  nature  or  habit  on  a  person,  which  distinguish 
him  from  others;  these  constitute  real  character,  and  the  quali- 
ties which  he  is  supposed  to  possess  constitute  his  estimated 
character,  or  '*  reputation."  And  then  he  defines  reputation  to 
be  good  name;  the  credit,  honor,  or  character,  which  is  derived 
;from  a  favorable  public  opinion  or  esteem,  and  character  by 
/eport.  It  is  very  true  that  the  word  ''character"  is  often 
used  colloquially  in  the  same  sense  as  reputation;  and  so  it 
sometimes  is  by  writers  not  aiming  at  accuracy  of  ezpressioa, 
but  such  is  not  its  true  signification.  And  in  so  important  an 
instrument  as  a  statute  defining  a  crime,  it  must  be  presumed 
the  legislature  used  the  term  in  its  true  sense,  unless  the  con- 
text renders  another  necessary.  In  the  instance  of  the  present 
statute,  the  consequences  might  be  too  serious  to  allow  this  con- 
fusion of  terms,  since  one  who  had  done  another  one  of  the 
greatest  wrongs  might  escape  his  just  punishment  upon  the 
strength  of  a  mere  slander,  and  that,  too,  possibly,  originating 
with  himself. 

We  think  the  statute  intended  to  use  the  term  **  character"  in 
its  accurate  sense,  and  as  signifying  that  which  the  person 
really  is,  in  distinction  from  that  which  she  may  be  reported  to 
be.  But  the  question  made  in  the  first  assignment  of  error  is 
whether  this  word  involves  the  actual  commission  of  the  unchaste' 
act.  There  are  difficulties  on  both  sides  of  the  question,  and  it 
is  not  easy  to  find  a  satisfactory  conclusion.  But  after  a  fair 
examination  of  the  question,  we  are  of  the  opinion  that  the 
court  below  erred  in  holding  that  the  words  mean  "sexual 
intercourse  " — ^by  which  the  court  meant  that,  in  order  to  acquit 
the  defendant,  the  jury  must  believe  that  Catharine  FaUoon  had 
previously  been  guilty  of  the  unchaste  act  itself.  Besides  the 
above  expressions,  used  to  give  definiteness  to  the  words,  the 
court  said:  **  By  previously  chaste  character,  the  code  means 
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personal  chastity — ^actual  character/'  But  for  the  use  of  the 
expressions  "sexual  intercourse"  and  ''personal  chastity/'  it 
might  have  been  doubtful  whether  the  court  intended  to  cany 
the  definition  so  far;  for  the  term  **  actual  character"  does  not 
assist  the  mind;  and  in  another  portion  of  the  instructions  the 
court  says:  **  The  general  reputation  of  persons  in  the  neighbor^ 
hood  where  they  reside  is  good  e-vidence  as  to  character/'  etc 
And  again:  "  The  defendant  may»  however,  show  that  the  prose- 
cutrix was  not  of  preyiously  chaste  character,  either  by  proving 
an  actual  want  of  chastity  on  her  part,  or  by  showing  her  general 
bad  reputation  for  chastity;"  and  it  would  not  be  easy  to  sup- 
pose that  the  court  means  that  reputation  could  be  xeoeiTed  to 
prove  the  criminal  act  itself. 

The  language  of  the  statute  is  not,  a  woman  of  '*  previous 
chastity,"  but  such,  we  should  suppose,  should  have  been  its 
language  had  this  been  the  meaning  intended.  We  suppose 
the  word  ''character"  was  designed  to  have  its  proper  force, 
and  that  according  to  its  true  signification.  If  the  statute  is 
understood  to  require  actual  chastity,  then  a  woman  of  lewd  con- 
versation and  manners — ^guilty  of  lascivious  acts  and  of  indecent 
familiarity  with  men — ^is  an  object  of  its  protection  equally  with 
one  who  is  pure  in  mind  and  manners;  and  all  the  presumption 
arising  from  the  commission  of  the  act  would  attach  to  the  de- 
fendant in  the  one  case  as  strongly  as  in  the  other.  We  cannot 
think  that  a  female  who  delights  in  lewdness — ^who  is  guilty  of 
every  indecency,  and  lost  to  ail  sense  of  shame,  and  who  may  be 
even  the  mistress  of  a  brothel — is  equally  the  object  of  this  stat- 
ate  (if  she  has  only  escaped  actual  sexual  intercourse)  with  an 
innocent  and  pure  woman;  and  that  a  man  is  equally  liable  un- 
der the  law,  as  well  in  the  one  case  as  the  other.  The  statute 
is  for  the  protection  of  the  pure  in  mind,  for  the  innocent  in 
heatt,  who  may  have  been  led  astray,  seduced  from  the  path  oi 
rectitude;  and  the  jury  are  the  sole  judges  in  each  case  who 
comes  within  this  description.  Under  this  construction  of  the 
statute,  obscenity  of  language,  indecency  of  conduct,  and  undue 
familiarity  with  men  have  more  weight  than  under  the  other  view. 
They  serve  to  indicate  the  true  character;  they  become  exponents 
of  it;  and  a  defendant  is  not  punished  for  an  act  with  one  whoso 
conversation  and  manners  may  even  have  suggested  the  thought 
and  opened  the  way  to  him,  as  he  would  be  for  the  same  act  with 
one  innocent  in  mind  and  manners. 

But  we  desire  to  guard  against  a  conceivable  wrong  inference. 
Whilst  the  demeanox,  the  acts  and  conduct,  with  the  convena* 
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tion  of  a  woman,  may  be  shown  and  considered  in  order  to 
arrive  at  her  character,  and  are  the  nsual  means  where  she  is 
not  shown  to  haye  committed  the  act  of  unchastity,  still  the 
jury  are  the  sole  judges  of  the  actual  character  of  chastity.  No 
particular  amount  or  degree  of  such  manners  or  conTorsation 
can  be  set  down  as  conclusiYe  cTidence  of  an  unchaste  character, 
but  the  jury  must  determine  whether,  under  the  facts  shown, 
the  real  character  be  thus.  It  is  not  every  act  of  impropriety, 
nor  even  indecency,  that  should  o&x.  this  stain  upon  a  female  and 
deprive  her  of  the  protection  of  the  law.  Persons  differ  in  their 
manners  and  tone  of  conversation,  in  their  education  and  in 
their  manifestation  of  character.  Some  are  much  more  free  and 
unrestrained  than  others,  whilst  we  have  no  more  doubt  of  their 
purity  in  the  one  case  than  in  the  other.  Some  are  quite  free 
with  their  acquaintances  and  intimates,  and  at  the  same  time 
are  above  suspicion  of  wrong.  It  becomes,  therefore,  one  of  the 
highest  and  most  solemn  as  well  as  most  delicate  duties  of  a 
jury  to  judge  of  the  proofs  of  such  acts  and  words,  with  the 
utmost  intelligence,  care,  and  freedom  from  bias,  that  a  female, 
innocent  in  truth  and  of  actual  purity  of  mind,  may  not  suffer 
as  a  guilty  one,  from  a  few  light  and  inconsiderate  words  or 
acts,  which  may  be  consistent  with  an  invincible  purity  and  in- 
tegrity of  heart  And  it  will  not  be  improper  to  enjoin  it  upon 
the  juries  of  our  state  to  examine  with  extreme  caution  into 
questions  of  this  nature — ^not  to  judge  hastily  nor  lightly,  but 
to  guard  with  ever  a  jealous  care  the  reputation  of  those  whose 
reputation  is  their  all. 

Finally,  it  seems  to  us  that  if  the  legislature  intended,  as 
argued  by  the  prosecution,  it  would  have  used  the  phrase  "a 
woman  previously  chaste,"  or  **  of  previous  chastity,"  or  the 
like,  which  are  the  directly  natural  words  to  express  the  idea  of 
actual  chastity,  or  chastity  in  fact.  These  words  seem  to  us 
very  simple  and  natural  for  the  purpose,  and  to  be  free  from 
ambiguiiy.  And  we  cannot  avoid  the  conclusion  that  the  stat- 
ute intends  something  different  by  the  use  of  the  word  "  char- 
acter." In  this  view  we  are  supported,  as  we  think,  by  the 
case  of  Carpenter  v.  People^  8  Barb.  603.  The  case  of  Crazier 
T.  People,  1  Park.  Cr.  457,  coincides  with  the  views  above 
eiqpressed,  insomuch  as  it  says  "  that  it  is  a  question  of  char- 
acter, not  of  reputation."  But  it  appears  to  make  the  word 
**  character"  call  for  actual  chastity;  and  yet  it  cites  CarpeiUer 
V.  People,  supra,  as  supporting  the  view  there  held.  This  case 
of  Cromer  v.  People,  eupra^  is,  at  the  best,  ambiguous.    The  case 
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of  Safford  T^Peopte^  1  Park.  Cr.  474,  bo  confounds  the  mean- 
ing of  terms,  and  is  so  peculiar  in  its  reasoning,  that  we  would 
not  venture  to  cite  it  as  an  authority  sustaining  either  view. 
In  conclusion,  upon  this  point,  we  are  of  the  opinion  that  tlie 
district  court  erred  in  the  meaning  given  to  the  e^ressiou 
"  chaste  character." 

The  second  error  assigned  is  to  the  instruction  that  in  the 
absence  of  proof  chastity  will  be  presumed.  We  think  the 
court  did  not  err  in  this,  especially  in  view  of  the  sense  which 
it  gave  to  the  foregoing  words.  Neither  do  we  conoeiTe  it  to 
be  error  when  regarded  in  the  sense  which  this  court  attaches 
to  the  phrase  "  chaste  character."  To  determine  this  question 
of  presumption,  it  becomes  necessary  to  choose  between  two 
rules,  and  define  which  is  applicable  to  such  a  case  in  such  a 
state.  One  of  the  rules  referred  to  is  that  one  which  requires 
the  prosecution  to  prove  all  those  facts,  circumstances,  and 
qualities  which  go  to  make  or  constitute  the  offense.  The  other 
rule  is  that  which  calls  for  a  presumption  of  innocence,  rectitude, 
and  good  character  generally. 

The  defendant  argues  that  to  presume  in  favor  of  the  charac- 
ter of  the  woman  in  this  case  is  to  presume  against  his  inno- 
cence. But  to  our  minds,  this  is  not  so.  He  will  be  presumed 
innocent  of  the  fact — the  act  charged — ^whilst  the  presumption 
may  be  in  favor  of  the  rectitude  of  her  chaxacter.  And  there 
seems  to  us  no  inconsistency  in  applying  these  presumptions  in 
this  manner.  If  the  prosecution  were  held  to  show  such  a  char- 
acter, in  the  first  instance,  the  lightest  amount  of  evidence 
would  be  sufficient  to  make  a  prima  facie  case,  and  the  burden 
would  still  be  on  the  defendant;  and  there  does  not  seem  to  be 
much  weight  in  the  argument  which  is  satisfied  with  this  merely 
formal  compliance  with  the  rule,  whilst,  on  the  other  hand, 
there  is  a  substance  in  the  presumption  of  innocence  and  up- 
rightness which  requires  a  force  of  evidence  to  overcome.  The 
above-cited  cases  from  New  York  are  placed  upon  this  same 
ground,  applying  the  assumption  to  chastity  in  fact,  and  argu- 
ing that  chastity  is  the  general  law  of  society,  and  a  want  of  it 
the  exception:  See  Crazier  v.  Peapte,  1  Pork.  Cr.  457.  And 
the  same  argument  applies  with  equal  force  to  chastity  of  char- 
acter. It  does  so  of  course.  They  are  the  same  thing  in  sub- 
stance when  regarded  in  relation  to  this  rule.  It  is  our  opinion 
that  the  presumption  of  a  '*  chaste  character"  extends  to  the 
woman  in  this  case,  and  that  the  contrary  is  to  be  shown. 

The  third  error  alleged  is  in  the  instruction  "  that  the  oonob* 
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orating  evidence  contemplated  by  the  statute^  section  2999,  is  not 
confined  solely  to  the  proof  of  tiie  fact  of  illicit  intercourse,  bat 
^'ztends  to  proof  of  other  material  facts;  such  as  the  illegiti- 
oiacy  of  her  child,  the  regular  and  frequent  visits  of  defendant 
to  tiie  female,  his  being  alone  with  her  at  late  hours  of  the 
night,  and  his  confessions  made  to  others  on  the  subject,"  etc. 
This  instruction  is  supported  directly  by  Crarier  ▼.  People,  1 
Park.  Cr.  464,  and  we  concur  in  the  view  taken.  This  point  re- 
quires no  enlargement.  Facts  showing  intimacy,  opportunity, 
and  inducement  (if  we  may  so  say)  certainly  tend  in  some  de- 
gree to  corroborate  the  wiiaiess  just  as  truly,  though,  it  may  be, 
not  in  the  same  degree,  as  proving  an  alibi  at  the  time  sworn  to 
would  go  to  discredit  her.  The  weight  and  value  of  such  evi- 
dence is  for  the  jury  to  consider,  and  it  is  for  them  to  draw 
their  conclusion  accordingly. 

The  matter  of  the  third  assignment  is  embraced  in  the  fourth, 
with  a  possible  shade  of  difference.  The  court  declined  giving  the 
second  instruction  precisely  as  asked,  but  modified  it  somewhat. 
That  requested  to  be  given  related  to  section  2999  of  the  code, 
and  was,  that "  this  corroborating  evidence  should  be  of  a  char- 
acter that  goes  directly  to  the  commission  of  the  offense."  The 
court  struck  out  the  words  "  to  the  commission  of,"  and  instead 
thereof  inserted  these:  "  to  strengthen  and  corroborate  the  tes- 
timony of  the  injured  person,  and  to  point  out  the  defendant  as 
having  committed  "  the  offense.  The  language  of  section  2999 
on  this  point  is:  "  unless  she  be  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the 
offense."  The  aim  of  the  defendant's  counsel  undoubtedly  was 
to  require  the  corroborating  evidence  to  point  to  and  connect 
with  the  commission  of  the  precise  act  itself — the  act  of  de- 
bauching->-whilst  the  view  of  the  court  seems  to  have  been  that 
the  corroborating  evidence  need  not  point  directly  to  the  act, 
but  might,  in  its  direct  aim,  point  to  the  circumstances  sur- 
rounding the  parties,  as  to  the  intimacy,  the  opportunities,  and 
to  any  facts  which  "  tended  to  connect  the  defendant  with  the 
commission  of  the  offense;"  which  last  is  the  language  of  the 
statute.  We  should  say  that  in  the  second  instruction  asked 
the  counsel  looked  principally  to  the  act  of  debauching,  whilst 
the  court  looked  to  the  whole  offense,  which  consists  of  both 
seducing  and  debauching;  and  the  latter  we  think  the  more  cor- 
rect view,  and  more  consonant  with  the  intention  of  the  statute. 

The  fifth  assignment  of  error  relates  to  the  refusal  of  the  court 
to  give  the  eighth  instruction  requested  by  the  defendant,  which, 
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80  far  as  it  is  needful  to  refer  to  it  for  the  present  purposes,  was 
that  "  no  chaste  and  virtuous  girl  would  allow  a  man  to  take 
improper  liberties  with  her  person  without  resenting  it  at  once; 
where  an  unmarried  female  so  far  forgets  what  is  due  to  her  sex 
as  to  take  improper  liberties  with  a  man,  such  as  unbuttoniDg 
his  pantaloons  and  thrusting  her  hands  into  and  upon  his  pri- 
vates, or  allow  a  man  to  feel  of  her  breasts  and  legs,  she  oeases 
to  be  chaste  and  virtuous,  in  contemplation  of  the  law  under 
which  this  indictment  is  found/'  The  instruction  then  proceeds 
to  ask  the  court  to  charge  the  jury  that  the  defendant  is  entitled 
to  the  benefit  of  any  reasonable  doubt;  and  therefore,  if  tbej  hare 
a  fair  doubt  of  her  chastity,  thej  must  acquit.  There  are  two 
objections  to  this  instruction:  1.  It  takes  too  much  from  the  jury, 
and  makes  it  matter  of  legal  sequence;  and  2.  It  unites  seveml 
kinds  of  matters  in  one  charge,  so  that  it  is  difficult  to  separate 
them.  That  part  of  the  instruction  which  relates  to  certain  sup- 
posed instances  of  conduct  was  matter  belonging  to  the  jurj, 
and  the  court  could  not  lay  down,  as  a  sequence  of  law,  the 
proposition  therein  contained.  That  part  of  the  instruction 
which  refers  to  a  doubt  on  the  mind  of  the  juiy  might  have 
been  given,  had  it  not  been  so  interwoven  with  other  and  objec- 
tionable matter. 

Therefore,  on  account  of  the  error  contained  in  the  first  in- 
struction, the  judgment  of  the  district  court  is  reversed,  and  a 
venire  de  novo  awarded.  

SsDUonoN,  Civil  Action  for,  akd  Bvidxncb  o:  See  extendTe  note  to 
Weaver  v.  Baehert^  44  Am.  Dec.  162-178.  Prior  nnoliMfeity:  Id.  171,  176; 
note  to  0*Bryan  v.  0*Bryan^  S3  Id.  133.  Corroborative  testimony:  Note  to 
Weaver  v.  Bachert,  44  Id.  17a 

iNsmncTioNS  shottld  not  Rbvovk  Casi  from  Jctbt:  Tibeau  ▼.  l^benu, 
69  Am.  Deo.  329,  and  oases  cited  in  the  note  831. 

iMsrancnoN  in  Pabt  Qood  and  in  Past  Bad  mat  bb  Bxpuskd  Alto- 
OKTHBR:  IngleMght  ▼.  Hammond,  53  Adl  Dec.  430;  B^M  ▼.  BrooU^  43  Id. 

321. 

Thk  fbinoipal  oasb  is  citxd  as  follows:  The  prosecntriz  is  presumed  to 
have  sustained  a  chaste  character  pridr  to  the  wrong  complained  of,  and  the 
burden  of  proving  want  of  chastity  is  upon  the  defendant:  State  v.  Higdtm, 
32  Iowa,  2S4;  People  v.  Brewer,  27  Mich.  138.  For  the  proeeention  of  sedno- 
tion  criminally,  a  character  previously  chaste  is  essential:  SmUh  v.  MWnMrm^ 
17  Iowa,  35.  It  Ib  competent  for  the  defense  to  show  that  the  prooecntrix 
had,  previous  to  the  alleged  offense,  had  illicit  connection  with  ai^ther  muit 
the  chastity  of  the  female  at  that  time  being  in  all  cases  involved:  i*eofph  v. 
Clark,  33  Mich.  118.  And  to  establish  unchaste  character  of  unmarried 
female,  it  is  not  neoessary  to  prove  that  she  has  been  guilty  of  sexual  inter* 
course,  and  the  term  '*  chaste  character  "as  used  in  the  statute  signifies 
what  the  person  really  is  in  distinction  from  that  which  she  may  be  rs- 
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ported  to  be:  SiaU  ▼.  Carron^  18  Iowa,  376.  In  order  to  detemuDe  the^ 
character  of  the  female  for  chaatityy  it  ia  proper  to  extend  the  inquiry  noi 
only  to  the  faot  whether  the  has  hadpreyiona  aeznal  interoooree,  bnt  whether 
she  18  pure  and  chaste  in  character  as  to  her  actions  and  habits  of  life:  8taU 
V.  StUherkmdt  90  Id.  57  L  Previous  chaste  character  means  actual  personal 
virtue  in  distinction  from  a  good  reputation,  and  therefore  a  single  act  of 
Illicit  connection  may  be  shown:  Lj^otu  v.  State,  52  Ind.  427.  In  State  v, 
TvUty,  18  Iowa,  88»  the  principal  case  is  affirmed  upon  the  construction  of  the' 
wonis  in  the  statute  concerning  seduction,  "  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the  commission  of  the  offense.'*  See 
also  State  v.  Kingdey,  80  Id.  440.  Upon  an  indictment  for  having  possession 
of  counterfeit  ccrfns,  the  evidence  of  an  accomplice  showing  that  he  had  re- 
ceived the  counterfeit  coin  from  the  defendant,  unsupported  by  corroborative 
evidence  oooneoting  the  defendant  with  the  tein,  is  insufficient  to  sustain  a 
verdict  of  guilty;  and  proof  of  the  spurity  of  the  coin,  and  that  the  defend* 
ant  had  been  engaged  in  the  business  of  passing  such  money,  does  not  consti- 
tute soch  oofroborativa  evidence:  State  v.  Pepper,  11  Id.  34a 
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[5  Iowa,  478.] 

FBOvoKnro  ahd  hnmmxQ  Lavouaob  Constitutb  No  Dkfutbb  to  Acts  of 

ViOLBKOB,  in  civil  actions  or  in  a  criminal  prosecution. 
Lanouaob  nr  its  Natubk  TEyniKO  Obxxballt  to  Excits  Ano&t  Pas- 

nous  ov  Men  is  admissible  as  an  extenuation,  but  never  as  a  juatifica- 

tion  or  defenae,  either  in  a  criminal  or  civil  caae. 
Pbotocation  Gk>iNo  ik  Mitigation  ov  Damaobb  in  AcnoN  fob  Assault 

AND  Battebt  muat  be  ao  recent  as  to  indnce  a  presumption  that  the 

violence  was  committed  under  the  immediate  influence  of  the  passion 

thus  wrongfully  excited. 
WoBDB  Apfubd  to  Okb  Wbo  Commits  Assault  will  not  Amount  to 

BzTBNUATiON  if  the  assault  was  committed  after  time  for  reflection  and 

coolness,  and  under  circumstances  leading  to  the  presumption  that  it  was 

done  in  revenge. 
Tunis  "CowABD**  AND  ''Cowabdlt"  abb  not  Known  to  Law,  and  are 

unsuitable  in  an  instruction  relative  to  an  assault. 

A0ncni  to  reoorer  damages  for  an  assault  and  batteiy.  Ver- 
dict for  defendant  and  appeal  by  plaintiff.  The  opinion  states 
the  facts. 

0.  Ben  Darwin^  for  the  appellant. 

No  appearance  for  the  appellee. 

By  Oonrt,  Woodwabd,  J.  The  only  instraoiions  which  are  in 
strictness  correctly  before  ns  are  the  fourth  and  eighth,  bnt 
ihey  are  all  so  connected  that  it  becomes  requisite  to  give  some- 
what of  the  purport  of  the  whole.    It  appears  that  plaintiff  had 
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committed  an  assault  and  battery  on  one  Beers,  in  the  proseca- 
tion  for  which  the  present  defendant  had  acted  as  attorney,  and 
had  made  use  of  language  concerning  the  plaintiff  to  which  the 
latter  took  exception.  In  allusion  to  the  conduct  of  that  trial, 
the  court  instructed  the  jury  as  to  their  duty  and  rights,  in  case 
they  believed  the  plaintiff's  assault  upon  Beers  to  have  been  a 
**  cowardly  *'  act,  and  in  case  they  believed  that  the  present  de- 
fendant, whilst  acting  as  attorney  in  the  other  cause,  used  such 
abusive  language  of  the  plaintiff  as  to  excite  his  anger,  and 
caused  him  to  use  the  insulting  language  and  actions  which 
resulted  in  the  cause  now  complained  of;  and  instructed,  in 
substance,  that  if  the  defendant  was  thus  the  wrongful  source 
of  the  controversy,  he  could  not  avail  himself  of  the  plaintiff's 
conduct  as  a  defense;  but  that  if  the  defendant  was  guilty  only 
of  an  excess  beyond  that  which  the  plaintiff's  conduct  justified, 
then  he  would  be  liable  for  the  excess. 

After  instructions  of  the  above  tenor,  the  plaintiff  requested 
the  court  to  instruct  the  jury  that  "  no  amount  of  words  will 
justify  an  assault,  or  an  assault  and  battery,"  which  the  court 
gave,  with  the  following  qualification:  "  This  is  so  in  criminal 
cases,  but  if  the  jury  find  in  this  action  that  Ireland,  by  abusive 
words  and  threatening  conduct,  brought  the  battery  on  himself, 
it  is  a  defense."  The  plaintiff  further  requested  the  court  tc 
instruct  the  jury  that  "  words  alone  do  not  constitute  such 
wrongful  acts  as  to  justify  an  assault  and  battery,"  which  the 
court  gave,  but  with  this  modification :  '*  Unless  the  words  were 
such  as  to  (and  were  so  intended  and  designed)  cause  a  prudent 
man  to  lose  his  reason  for  the  time,  and  if  the  battery  was  not 
more  excessive  than  the  provocation.  In  such  case,  it  is  a 
defense  in  a  civil  action  for  damages,  provided  the  plaintiff  was 
the  wrong-doer." 

The  time  permits  but  a  brief  attention  to  the  question  here 
presented,  and  in  truth,  it  requires  but  a  word.  Provoking  and 
insulting  language  constitute  a  defense  to  acts  of  violence  in 
a  civil  action  no  more  than  in  a  criminal  prosecution.  The 
furthest  that  the  law  has  gone,  and  the  furthest  that  it  can  go, 
whilst  attempting  to  maintain  a  rule,  is  to  permit  the  high 
provocation  of  language  to  be  shown  as  a  palliation  for  the  acts 
and  results  of  anger;  that  is,  in  legal  phrase,  to  be  shown  in 
mitigation  of  damages.  Thus  far  the  law  has  gone,  and  no 
further.  Language  which  in  its  nature  tends  generally  to  ex* 
eite  the  angry  passions  of  men  is  admitted  in  evidence  as  an  ex- 
^nuation,  but  never  as  a  justification  or  defense,  either  in  • 
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criminal  or  dvil  cause.  But  when  it  is  sooght  to  show  a  prov- 
ocation in  mitigation  of  damages,  that  provocation  must  be  so 
recent  and  immediate  as  to  induce  a  presumption  that  the  vio- 
lence was  committed  under  the  immediate  influence  of  the  pas- 
sion thus  wrongfully  excited:  1  Oreenl.  Ev.,  sec.  93.  If  the 
defendant's  assault  was  committed  after  time  for  reflection  and 
coolness,  and  under  circumstances  leading  to  the  presumption 
that  it  was  in  revenge,  then  he  stands  in  the  position  of  an 
original  trespasser,  and  the  words  applied  to  him  will  not 
amount  even  to  an  extenuation:  Lse  v.  Woolaey,  19  Johns.  819* 
[10  Am.  Dec.  230];  Avery  v.  Bay,  1  Mo.  12;  Barry  v.  Inglis, 
TayL  121;  S.  0.,  1  Hayw.  i02;  Sledge  v.  Pcpe,  2  Id.  402; 
Waler8  v.  Brown,  3  A.  E.  Marsh.  659;  Rochester  v.  Andereon,  1 
Bibb.  42S. 

And  it  should  be  remarked,  further,  that  the  terms  "  coward  ^ 
and  ''cowardly"  are  not  known  in  the  law,  and  are  unsuit^ 
able  in  an  insbruction  to  a  jury,  since  the  thought  which  they 
present  to  the  mind  is  entirely  without  definiteness  and  rule^ 
but  is  variable  in  every  two  persons,  and  in  every  different  body 
of  men. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause- 
is  remanded.  

KviDBVoB  or  Pbovooatiov  IB  voT  Admisbibu  nr  MmaATrov  or  Dam* 
Aocs  in  an  aotion  for  asobalt  mod  battery,  unless  it  wasso  reoent  and  immedi* 
ate  as  to  indiioe  the  presamption  that  the  violence  was  coannitted  under  it» 
iofluenoe:  Lee  ▼.  Wooieey,  10  Am.  Dea  230;  f^UlerUm  ▼.  irarriek,  25  Id.  09; 
Jacawof  V.  Ihda,  27  Id.  402.  So  of  threats  in  a  eriminal  prosecation:  State  ▼. 
Jackaon,  69  Id.  281.  Contemporaneous  provocatiooa  of  words  or  acts  are  ad- 
missible, but  previous  provooations  are  not;  and  the  test  is  whether  *'th* 
blood  has  had  time  to  oool: "  TkraU  v.  Knapp,  17  Iowa,  471»  citing  the  prin- 
cipal case.  In  trespass  for  shooting  and  wounding  the  plaintiff,  threate  made 
by  him  against  the  defendant's  life  some  twenty  days  before  the  shooting 
were  held  inadmissible  in  mitigation  of  damages:  dnmnifif  ▼.  Onnqfard,  8^ 
UL  SIS,  oitittg  the  principal 
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Kwwwar  or  Will  Dxpknixi  nr  Gbsat  Mxasurk  osr  its  OoMvrKUorioir;  and 
any  law  which  ohnnget  a  mle  of  oonstraction  that  appliet  to  and  goveru 
any  of  tho  proviaiona  of  the  will  doea,  to  that  extent,  detannine  iti  legal 
effect. 

Qbjxot  ov  Bwcnov  20,  Chapteb  100,  Rb^lsbd  Statutes  of  Kxstijckt, 
WAS  TO  Altkb  Legal  Emcr  ow  Bisidua&t  Diyibx,  ao  that  where  a 
legacy  should  lapse  it  shonld  not  belong,  as  theretofore,  to  the  general 
realdnary  derisee,  bat  should  pass  as  in  case  of  intestacy.  That  aectioa 
was  not  designed  merely  to  fix  a  mle  of  conatniction. 

Bkdxjabt  Lboatbk  was  Emtitled  to  Whatktbr  Pbksosal  Hbcatb  Fxll 
IHTO  Residue,  after  the  making  of  the  will,  by  lapse,  invalid  di8|Miaitioa« 
or  other  accident,  nnder  the  law  of  Kentaoky  as  it  stood  before  the  re- 
▼ised  statutes  took  effect.    The  law  as  to  real  estate  was  diffwent. 

WOBDS    "NOT    OtHEBWISB    DISPOSED    09   IV    ThIS    WiLL'*    DO    NOT    HAFB 

Eftbot  or  Restbictino  the  devise  to  a  particular  residae.  These  words 
do  not  express  any  other  intention  than  that  which  is  necessarily  implied 
in  every  residuary  devise,  and  they  must  be  construed  with  reference  to 
the  well-established  rule  that  a  residuary  bequest  of  personal  estate  ear* 
lies  not  only  everything  not  disposed  of,  but  everything  thxt,  in  the 
event,  turns  out  not  to  be  disposed  of. 
Where  Testatob  Bequeaths  Onb  Third  of  his  Personal  Estate  to 
his  Wife  and  the  other  two  thirda  to  residuary  legateea,  and  the  bo> 
queat  to  the  wife  Upses  by  her  death  before  the  death  of  the  testator,  the 
penooal  property  bequeathed  to  the  wife  becomes  a  part  of  the  residuum, 
and  passes  to  the  residuary  legatees. 

Aa»BBMBNT    OF    PaRTT    TO    ReSION    AS   GUARDIAN  THAT  ANOTHER  MAT  SC 

ArrouiiED  in  his  place,  and  so  get  control  of  the  personal  estate  of  the 

ward.  In  conaideration  of  which  the  latter  party  agrees  that  he  will  gi^s 

to  the  ward  a  child's  part  of  his  estate,  is  against  public  policy,  and 

not  be  oountenanoed  in  a  court  of  justice. 

tis 
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Petition  in  equity.    The  facts  are  stated  in  the  opinion. 

£j  Court,  Simpson,  J.  As  the  wife  of  the  testator  died  in  his 
life-time  and  the  deyise  to  her  thereby  lapsed,  not  being  em- 
braced by  the  act  of  1839, 8  Stat.  Laws,  400,  which  applies  only 
to  children  and  grandchildren,  the  question  presented  under 
the  will  is,  whether  the  personal  estate  included  in  the  deyise  to 
ber  shall  pass  under  the  residuary  clause  contained  in  the  will, 
or  shall  pass  as  in  case  of  intestacy. 

In  order  to  determine  this  question,  it  will  be  necessary  to  de- 
cide whether  the  construction  and  legal  effect  of  the  will  are  to 
be  goTemed  by  the  reyised  statutes  or  by  the  pre-existing  law. 

The  will  is  dated  in  February,  1851,  and  the  testator  died  in 
1853.  It  was  made  before  the  reyised  statutes  took  effect,  and 
'by  the  twenly-sixth  section  of  the  chapter  on  wills,  page  697, 
it  is  expressly  declared  that  the  preceding  sections  of  that  chap- 
ter  shall  not  extend  to  any  will  made  before  the  chapter  takes 
effect,  but  the  yalidiiy  and  effect  of  such  will  shall  be  deter- 
.*^ned  by  the  laws  preyiously  in  force. 

The  twentieth  section  of  that  chapter  is  the  one  relied  upon 
to  sustain  the  position  that  the  estate  deyised  to  the  testator's 
wife  is  not  included  in  the  residuary  deyise,  but  passed  as  in 
•case  of  intestacy.  And  it  is  contended  that  this  section  has 
xio  operation  on  the  yaUdity  and  effect  of  a  will,  but  only  on  its 
construction,  and  is  not,  therefore,  embraced  by  the  proyision 
<;ontained  in  the  twenly-sixth  section. 

It  is  sufficient  answer  to  this  argument  to  say  that  the  effect 
of  a  win  must,  in  a  great  measure,  depend  on  its  construction, 
ihnd  therefore,  that  any  law  which  changes  a  rule  of  construc- 
tion that  applies  to  and  goyems  any  of  its  proyisions  does,  to 
ihat  extent,  determine  the  legal  effect  of  the  will.  The  object 
and  design  of  the  twentieth  section,  howeyer,  was  not  merely 
^  fix  a  rule  of  construction,  but  it  was  to  alter  the  legal  effect 
of  a  residuary  deyise,  so  that  where  a  legacy  should  lapse,  it 
should  not  belong,  as  heretofore,  to  the  general  residuary  dev- 
.^ee,  but  should  pass  as  in  case  of  intestacy. 

We  are  therefore  clearly  of  opinion  that  the  construction  and 
Jegal  effect  of  this  will  must  be  determined,  not  by  the  reyised 
statutes,  but  by  the  pre-existing  law. 

The  rule  under  that  law  was  that  the  general  residuary  legatee 
ivas  entitled,  in  that  character,  to  whateyer  personal  estate  (for 
.it  was  otherwise  as  to  real  estate)  might  fall  into  the  residue 
4ifter  the  making  of  the  the  will  by  la]>Be,  inyalid  disi>osition, 
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or  other  accident:  2  Williams  on  Exeoator8«  1250;  4  Kenf» 
Com.  641;  1  Jarman  on  Wills,  804,  note  1,  520. 

Yarious  reasons  were  assigned  for  the  adoption  of  this  rule, 
the  most  satisfactory  of  which  seems  to  be  ttie  one  mentioned 
by  2  Williams  on  Executors,  1520,  yiz.:  ''That  the  resid- 
uary clause  is  understood  to  be  intended  to  embrace  eveiy* 
thing  not  otherwise  effectually  given,  because  the  testator  is 
supposed  to  take  the  particular  legacy  away  from  the  residuaiy 
legatee  only  for  the  sake  of  the  particular  legatee;  so  that,  upon 
failure  of  the  particular  intent,  the  court  gives  effect  to  the- 
general  intent/' 

But  whatever  may  have  been  the  foundation  of  this  rule,  it 
was  undoubtedly  well  settled  and  firmly  established,  and  seems 
to  have  been  invariably  recognized  and  adhered  to  for  a  long 
period  of  time,  unless  a  different  intention  was  manifested  by 
the  testator. 

It  is,  however,  contended  that  the  residuaiy  clause  in  the  will 
under  consideration  is  not  a  general  but  a  special  residuaiy 
devise,  and  the  words  *'  not  otherwise  disposed  of  in  this  will" 
are  relied  on  as  having  the  effect  of  restricting  the  devise  to  a^ 
particular  residue.  The  proposition  contended  for  is  that  the 
words  referred  to  render  the  residuary  devise  specific  in  its  terms, 
and  confine  its  operation  to  that  part  of  the  testator's  estate  not 
before  expressed  to  be  given  by  the  will. 

But  do  these  words  express  any  other  intention  than  that 
which  is  necessarily  implied  in  every  residuary  devise  or  bequest  f 
No  matter  how  general  the  language  of  the  residuaiy  devise  may 
be,  the  testator  only  intends  it  to  operate  on  that  part  of  his 
estate  not  otherwise  disposed  of  in  his  will.  If,  after  making 
several  devises  and  bequests,  he  devises  all  the  residue  of  his 
estate,  without  any  allusion  whatever  to  the  previous  part  of  his 
will,  does  he  not  mean  that  only  his  estate,  not  otherwise  dis- 
posed of  in  his  will,  shall  pass  to  the  residuary  devisee?  and  is^ 
not  this  meaning  as  clear  and  unquestionable  as  if  it  had  been 
expressly  stated?  There  does  not  seem  to  be  any  substantial 
difference  between  a  residuaiy  devise,  with  or  without  the  words- 
used  in  this  instance  by  the  testator. 

In  the  case  of  Cambridge  v.  Eou8,  8  Yes.  26,  Sir  William 
Orant  said:  "  It  has  been  long  settled  that  a  residuary  bequest 
of  personal  estate  carries,  not  only  everything  not  disposed  of, 
but  eveiything  that,  in  the  event,  turns  out  not  to  be  disposed 
of."  Such  was  also  decided  to  be  the  meaning  and  operation  of 
this  rule  in  the  cases  of  Taylor  v.  Lilcaa,  4  Hawks,  215;  Davi^ 
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T.  King,  2  Lned.  Eq.  20^  and  Vtclf9  Eafr  t.  UoDamA^  8  How. 
(Miss.)  837. 

In  this  case^  therefore,  the  language  used  in  the  residoaiy  de- 
mise must  be  construed  with  reference  to  this  well-established 
doctrine  on  the  subject,  and  be  regarded  as  embracing  by  its 
terms  not  only  eveiything  "  not  otherwise  disposed  of  in  the 
will/'  but  also  everything  which  turns  out  not  to  be  otherwise 
disposed  of  by  it.  The  testator  no  doubt  supposed,  when  he 
made  the  residuary  devise,  that  all  the  previous  devises  would 
take  effect,  and  therefore  he  used  the  language  he  did.  If,  how- 
ever, that  language  had  been  omitted,  his  expectation  that  the 
disposition  he  had  made  of  that  part  of  his  estate  embraced  l^ 
the  previous  devises  would  be  effectual,  and  his  intention  to 
pass  to  the  residuary  devisee  the  balance  of  his  estate  only  would 
be  just  as  manifest.  We  do  not,  therefore,  deem  the  words  re- 
lied upon  sufficient  to  take  the  residuary  devise  in  question  out 
of  the  operation  of  the  general  rule.  It  was  said  by  the  court 
iu  the  case  of  Bland  v.  Lamh,  2  Jac.  k  W.  406,  that  very  special 
words  were  required  to  produce  such  an  effect. 

But  it  is  also  contended  that,  as  the  bequest  to  the  wife,  which 
lapsed  by  her  death,  consisted  of  one  third  part  of  the  testator's 
personal  estate,  and  the  other  two  thirds  of  it  were  bequeathed  to 
the  residuary  devisees,  it  follows  that  this  part  of  the  testator's 
estate  was  bequeathed  to  them  as  tenants  in  common,  and  that 
the  share  of  one  dying  in  the  testator's  life-time  does  not  pass 
to  the  others,  because,  the  testator  having  given  to  each  a  certain 
proportion  of  this  property,  according  to  the  number,  it  would 
be  inconsistent  with  such  declared  intention  to  give  the  survi- 
vors a  larger  proportion;  and  in  support  of  this  doctrine,  the 
cases  of  Fraaxer  v.  Fraeije:f^^  Ea^rs,  2  Leigh,  642,  and  Page  v. 
Page,  2  P.  Wms.  489,  are  referred  to. 

This  doctrine,  however,  applies  only  to  cases  where  the  resi- 
due is  given  to  several,  as  tenants  in  common,  and  one  of  them 
dies  in  the  life-time  of  the  testator;  and  not  to  cases  like  the 
present,  where  the  legatee,  who  dies,  was  not  made  a  residuary 
legatee,  nor  given  any  interest  under  the  residuary  devise. 

The  reason  upon  which  this  doctrine  is  founded,  and  which 
has  been  already  stated,  shows  plainly  that  it  applies  alone  to 
the  subject  of  the  residuary  devise  itself,  and  to  the  residuary 
devisees.  If  one  of  them  should  die  in  the  life-time  of  the  tes- 
tator, the  survivor  would  not  be  entitled  to  his  share  of  the  re- 
fliduum,  because  it  would  not  pass  to  him  by  the  terms  of  the 
devise,  and  also  because  it  would  be  inconsistent  with  the  evident 
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intenttoQ  of  the  testator,  to  give  him  a  larger  proportion  of  it 
than  he  had  declared  he  should  be  entitled  to.  Here,  however, 
the  residuary  devisees  are  by  the  express  terms  of  the  devise 
entitled  to  the  whole  of  the  residuum;  and  in  our  opinion,  the 
personal  pro]>erty  and  choses  in  action,  bequeathed  by  the  tes- 
tator to  his  wife,  constituted  a  part  of  it,  and  passed  under  ih« 
will  to  the  residuary  devisees. 

It  is,  however,  contended  that  the  plaintiff  in  the  court  below, 
whether  entitled  to  any  part  of  the  testator's  estate  or  not  under 
the  will,  is  entitled  to  one  equal  third  part  of  it  under  the  agree- 
ment made  by  the  testator  in  his  life-time  vrith  his  guardian, 
Nicholas  Wolfin. 

Conceding  that  the  agreement  relied  upon  has  been  established 
by  the  testimony,  the  question  arises.  Is  it  enforceable  accord- 
ing to  ihe  general  principles  of  the  law?  Being  a  mere  verbal 
contract,  it  is  evident  that  its  performancecannotbe  specifically 
enforced.  But  the  principal  point  is.  Can  an  action  be  main- 
tained upon  such  an  agreement,  by  either  party,  for  a  fisiluxe  to 
comply  with  its  stipulations? 

One  of  the  parties  agreed  to  resign  as  guardian  that  the  other 
might  be  appointed  in  his  place,  and  thereby  acquire  the  control 
of  the  person  and  estate  of  the  ward;  and  in  consideration 
thereof,  the  other  agreed  that  he  would  give  to  the  vrard  a  child's 
part,  or  one  equal  third  part  of  his  estate. 

Now,  could  the  guardian  have  been  compelled  to  reeign,  or  if 
he  had  refused,  could  any  action  have  been  maintained  against 
him  for  the  failure  to  comply  with  his  agreement  ?  This  inquiry 
can  only  be  answered  in  the  negative,  for  contracts  of  such  a 
character  are  against  public  policy,  and  cannot  be  countenanced 
in  a  court  of  justice.  As,  then,  the  contract  could  not  have  been 
enforced  against  the  guardian,  and  as  it  was  not  performed  by  him 
in  the  life-time  of  the  testator,  there  is  no  consideration  to  up- 
hold the  promise  of  the  latter,  and  therefore  no  action  can  be 
maintained  for  his  failure  to  comply  with  it.  We  do  not  deem 
it  necessary  to  decide  whether,  had  the  contract  been  complied 
with  on  the  part  of  the  guardian  such  compliance  would  have 
constituted  a  sufficient  consideration  for  the  promise  made  by 
the  testator  or  not,  inasmuch  as  he  did  not  comply  with  his  part 
of  the  contract;  and  we  consider  it  a  very  clear  proposition  that 
he  could  not  have  been  subjected  to  damages  for  a  failure  of  per- 
formance, nor  could  a  specific  execution  of  his  part  of  the  agree- 
ment have  been  enforced.  Under  these  circumstances,  to  enforce 
the  promise  made  by  the  testator  would  be  giving  validity  to  a 
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oontiBct  wliicb  ivas  not  mutually  binding  u})on  the  parties.  We 
are  therefore  of  opinion  that  the  plaintiff  is  not  entitled  to  any 
part  of  the  testator's  estate,  either  under  the  will  or  under  this 
agreement. 

We  haTe  Tery  little  doubt  that  the  testator  intended  to  giTe 
him  a  part  of  his  estate,  and  was  only  prevented  from  doing  it 
by  his  sudden  death.  The  will,  which  excludes  him,  was  made 
In  a  moment  of  passion,  and  operates,  not  to  the  prejudice  of  the 
persons  by  whom  the  testator  considered  himself  aggrieved,  but 
to  the  injury  of  his  own  grandchild,  who  was  the  innocent  cause 
of  the  controversy  which  resulted  so  disastrously  for  him.  Un- 
der all  these  circumstances,  we  cannot  refrain  from  an  expression 
of  regret  that  the  residuary  devisees  should  have  deemed  it  necea- 
sary  to  appeal  from  the  judgment  of  the  court  below,  which, 
at  most,  adjudged  to  their  deceased  brother's  only  child  a  very 
small  part  of  his  grandfather's  estate,  and  to  exact  the  utmost 
farthing  that  the  law  allows  them.  But  we  have  decided  the 
law  of  the  case,  and  the  considerations  we  have  mentioned  can 
have  no  operation,  unless  it  be  upon  the  hearts  and  conscienoes 
of  the  parties. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded^ 
with  directions  to  dismiss  the  plaintiff's  petition. 


Lapsid  Lmacob:  8m  BeiidaU  ▼.  Be»daU,  00  Am.  Deo.  409^  note  478; 
where  other  oaaee  are  odUeeted. 

BismnuM,  Rights  or  'Reudxjary  Lboatkbs  akd  Hubs  to:  See  BendaU 
V.  BendaUf  00  Am.  Deo.  409^  note  478,  where  other  oases  are  ooUeeted. 

IiiLBQAL  CosTaACiB,  wrut  Coubtb  will  hot  Kwpoboe;  BeeBHdbv.  Albmt 
02  Am.  Deo.  004,  note  007,  where  other  cases  are  ooUected;  KkM  ▼.  Menyt 
00  Id.  058,  note  00a 
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[IBB.  Mo]nu>B,S80.] 

ItBVKBSAL  or  DioRBS  uimBB  Whioh  Salb  OF  Lakd  n  IfAos  doss  not 

Tacate  the  sale^  if  the  oonrt  had  jurisdiotion  to  render  the  deoreei  and 

the  faot  that  the  oompUinant  himself  was  the  poxohaser  does  not  altsf 

the  case. 
BorxriT  or  Lis  FlufDKNs  is  vot  Lost  ft  Failubs  to  Pbosiouti  Sun 

with  even  ordinary  diligence,  but  oan  only  be  lost  by  mmsaal  and  a» 

reasonable  negUgenoe  in  its  proeeoatlon. 
Ova  Who  Bums  undxb  Jukiob  Titli,  HAvnro  Buorn  avd  Sumuoa 

BQurrr,  cannot  fortify  his  possession  against  a  Joint  owner  by  the  neqal* 

sition  of  the  elder  le|pd  title. 
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EifTRT  ON  Land  tndjer  Pubchasb  is  Amicable  to  Riobt  or  Veshmk  bo 
long  as  the  rendee  looks  to  the  yendor  for  title,  but  as  soon  as  the  deed 
is  made,  the  sendee's  possession  becomes  adyerse  to  all  the  worid*  and 
when  continued  for  twenty  years,  bars  a  aoit  to  recorer  the  posesMloB. 

Bhtrt  bt  Onb  Joint  Ownbr  or  Land  iNinus  to  Bbvevit  of  all  tlw 
owners,  and  his  possession  is  not  adferse  to  the  other  joint  owness»  aad 
will  not  become  so,  unless  by  a  denial  of  their  right,  or  by  soom  aot  er 
dadaration  inconsistent  therewith,  of  which  they  are  apprised. 

Bill  in  chancery.    The  opinion  states  the  facts. 

J.  JS.  Underwood^  for  the  appellant. 
Olarbe  and  Oreen,  for  the  appellees. 

By  Oonrt,  Simpbov,  J.  Holdensbj  Dixon  being  the  owner  ol 
one  undivided  sixth  part  of  a  tract  of  land  containing  four  hun- 
dred acres,  which  had  been  patented  in  the  name  of  his  father, 
John  Dixon,  deceased,  Presley  Donaldson,  in  Febmaiy,  1824, 
brought  a  suit  in  chancery  to  subject  this  nndlTided  interest  to 
sale  for  the  payment  of  a  debt  which  the  said  Holdensby  Dixon 
owed  him.  Chi  the  twenty-seventh  of  November,  1829,  a  decree 
was  rendered  in  that  suit  making  partition  of  said  tract  of  land, 
and  allotting  one  sixth  part  thereof  to  Holdensby  Dixon,  which 
was  ordered  to  be  sold  for  the  payment  of  the  debt  due  to  the 
complainant.  It  was  afterwards  sold  and  purchased  by  the  com- 
plainant, Presley  Donaldson,  to  whom  it  was  conveyed  by  the 
commissioner  who  made  the  sale,  and  on  the  fifth  of  March, 
1830,  the  sale  and  conveyance  by  the  commissioners  were  ap- 
proved and  confirmed  by  the  court. 

In  1827,  during  the  pendency  of  the  suit  which  had  been 
brought  by  Presley  Donaldson,  Thomas  Middleton  obtained  a 
deed  of  conveyance  for  one  half  of  said  four  hundred  acres  from 
two  of  John  Dixon's  heirs,  one  of  whom,  assuming  to  be  the 
owner  of  Holdensby  Dixon's  interest  therein,  sold  and  attempted 
to  convey  it,  as  well  as  his  own  interest,  to  the  purchaser, 
Thomas  Middleton.  On  the  fifteenth  of  November,  1829,  a 
deed  was  made  to  said  Middleton  by  part  of  the  heirs  of  John 
Dixon,  deceased,  purporting  to  convey  to  him  the  remaining 
undivided  half  of  said  four  hundred  acres  of  land. 

In  1827  Middleton  sold  the  whole  of  said  tract  of  four  hun- 
dred acres  to  William  Gossom,  and  gave  him  a  bond,  in  which 
he  bound  himself  to  make  him  a  good  tiUe  thereto  within  eigb* 
teen  months  from  that  date.  Gossom,  under  and  bj  virtue  of 
his  purchase,  entered  on  the  land  in  1828,  and  he  and  his  son, 
T.  B.  Gossom,  who  claims  under  him,  have  had  it  in  possession 
ever  since,  claiming  it  as  their  own.    Middleton  does  not  appear 
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to  have  made  a  deed  to  Gossom  according  to  the  stipnlatioifB  in 
his  bond,  but  in  the  year  1833  foor  of  the  heirs  of  John  Dixon » 
deceased,  Holdensbj  Dixon  being  one  of  the  four,  executed  a 
deed  to  him  for  the  land,  in  which  it  was  recited  that  they  had 
previously  sold  said  land  to  Middleton,  and  attempted  to  con- 
Tey  the  same  ta  him  by  defective  conveyances,  and  as  he  had 
sold  it  to  Gossom,  who  had  paid  him  for  it,  that  deed  was  made 
to  the  latter  to  correct  and  supply  all  the  defects  in  the  previous 
conveyances. 

The  four  hundred  acres  of  land  purchased  by  Gossom  under 
Dixon's  claim  was  covered  bj  an  elder  patent,  which  issued  to 
Solomon  P.  Sharp.  Gossom,  in  1829,  instituted  a  suit  in  chan- 
cery against  Sharp's  heirs,  asserting  a  sujierior  equity  to  the 
land  under  Dixon's  title,  and  praying  that  the  defendants  might 
be  required  to  release  and  convey  to  him  the  elder  legal  title. 
He  obtained  the  relief  he  sought,  by  a  decree  which  was  ren- 
dered in  1889,  and  acquired  the  legal  title  by  a  deed  executed  by 
a  commissioner  for  and  on  behalf  of  Sharp's  heirs. 

A  petition  in  equity  was  exhibited  in  this  case,  in  May,  1866, 
by  Donaldson  against  Gossom,  for  the  interest  of  Holdensby 
Dixon  in  the  four  hundred  acres  of  land.  The  plaintiff  asserts  a 
right  to  it  under  the  purchase  which  was  made  at  the  decretal 
sale  in  the  suit  already  referred  to,  and  contends  that  William 
Gossom,  having  purchased  the  land  after  the  suit  was  instituted, 
was  a  purchaser  pendente  lite,  and  therefore  neither  he  nor  his 
vendee  can  controvert  his  right  to  it. 

The  defendant  insiste  that  the  purchaser  at  the  decretal  sale 
acquired  no  title  to  the  land;  and  if  he  did,  that  the  suit  had 
been  prosecuted  so  negligently  that  it  had  lost  the  character  of 
a  Zitf  pendens  at  the  time  the  purchase  was  made  by  Middleton. 
He  also  insiste  that  he  has  obtained  the  legal  title  from  Sharp's 
heirs,  and  is  not  bound  to  surrender  it  to  the  plaintiff,  and  he 
also  pleads  and  relies  upon  the  stetute  of  limitetions  as  a  bar  to 
the  plaintiff's  action. 

The  ground  upon  which  it  is  contended  that  the  purchaser  at 
the  decretal  sale  acquired  no  title  is,  that  the  decree  under  which 
the  sale  was  made  was  subsequently  reversed  by  this  court;  and 
no  other  decree  was  rendered  in  the  case  directing  a  sale  of  the 
land,  but  the  only  decree  which  was  rendered  merely  coniSrmed 
the  sale  made  under  the  previous  decree,  which  act  of  the  court, 
as  argued,  was  entirely  nugatory  and  of  no  avail  whatever.  The 
reversal  of  the  decree  under  which  the  sale  was  made  did  not, 
however,  have  the  effect  attributed  to  it.    It  did  not  vitiate  the 
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■alo  nor  diTest  the  purchaser  of  the  title  which  he  had  acqtiirBd. 
The  fact  that  the  complaiiiant  himself  was  the  purchaser  made 
no  difference.  It  is  the  policy  of  the  law  to  sustain  judicial 
sales,  and  there  is  the  same  reason  for  protecting  parties  who 
are  purchasers  that  there  is  for  protecting  strangers:  BenmngfiM 
T.  Beed^  8  B.  Mon.  105.  The  general  rule  is,  that  a  purehasa 
at  a  decretal  sale,  made  by  a  court  of  competent  jurisdietion,  is 
Talid,  unless  the  decree  be  Toid,  although  it  may  be  rerersed: 
Bustard  ▼.  Oate^^  4  Dana,  438;  LampUm  t.  Usher^a  Heu%^  7  K 
Mon.  67;  Earriaon  v.  Hord,  12  Id.  472. 

The  suit  had  been  pending  upwards  of  three  years  when 
Middleton  purchased  the  land  in  contest,  and  it  was  about  two 
years  afterwards  that  Donaldson  made  his  purchase  at  ilie  de* 
cretal  sale.  The  suit  might  have  been  prosecuted  with  more 
vigilance  and  dispatch.  It  is  not  necessary,  however,  in  order 
to  retain  the  character  of  a  li8  pendens^  tlutt  a  suit  should  be 
prosecuted  with  even  ordinary  diligence,  but  as  a  Zia  pendenM 
is  created  by  the  institution  of  the  suit,  it  can  only  be  lost  by 
unusual  and  unreasonable  negligence  in  its  prosecution.  Oon- 
sidering  the  nature  of  the  controversy,  in  which  a  question  of 
fraud  in  the  execution  of  a  deed  of  conveyance  was  involved, 
there  was  not  such  laches,  in  our  opinion,  in  the  prosecution  of 
the  suit  in  which  the  decretal  sale  was  made,  as  would  operate 
to  exonerate  Middleton  from  his  liability  as  a  pendente  lite  pur- 
chaser; but  having  purchased  during  the  pendency  of  the  suit, 
he  and  those  claiming  under  him  are  bound  by  the  decree  and  sale 
Uiat  were  made  in  the  case,  consequently  the  title  of  Holdensby 
Dixon  to  an  undivided  sixth  part  of  the  four  hundred  acres  of 
which  his  father  was  the  patentee  vested  in  the  purchaser  at 
the  decretal  sale,  and  Middleton  acquired  no  right  or  title  to 
it  by  his  purchase,  or  at  least,  any  right  or  title  he  did  acquire 
was  subordinate  to  that  with  which  the  purchaser  at  the  decretal 
sale  was  invested. 

Nor  can  the  defendant  rely  upon  the  elder  legal  title  of  Sharp 
to  defeat  a  recovery  by  the  plaintiff.  The  land  has  been  held 
under  the  title  of  Dixon,  and  it  was  by  virtue  of  the  elder  and 
superior  equitable  right  to  it,  which  the  claim  of  Dixon  con- 
ferred, that  the  elder  legal  title  was  acquired.  The  equitable 
right  with  which  those  who  claimed  under  Dixon  was  invested 
was  superior  to  the  equitable  right  derived  under  Sharp's  claim, 
and  therefore  the  elder  legal  title  under  the  latter  had  to  yield 
to  the  elder  and  better  equity  under  the  former.  The  owner  of 
the  right,  under  the  Dixon  claim,  has  therefore  clearly  the  best 
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title  to  the  land.  The  possession  of  the  defendant  was  obtained 
under  this  claim,  and  under  and  by  virtue  of  it  the  legal  tiUe 
was  acquired.  He  therefore  still  hplds  it  under  the  Dixon  claim, 
and  his  right  to  it,  as  against  the  plaintiff,  is  not  in  the  least 
degree  strengthened  or  fortified  by  the  acquisition  of  Sharp's 
elder  legal  title. 

The  most  material  defense  relied  upon,  however,  is  that  based 
ix3)on  the  statute  of  limitations;  and  as  this  presents  the  most 
important  question  in  the  case,  it  will  be  necessary  to  examine 
carefully  the  facts  upon  which  it  arises  and  its  decision  de- 
pends. 

The  defendant  entered  and  took  possession  under  his  father, 
William  Oossom,  in  the  fall  of  the  year  1828,  and  has  held  the 
possession  ever  since.  He  made  the  entry  under  a  purchase 
from  Middleton,  who  had  purchased  from  Dixon's  heirs.  Oos- 
som purchased  and  claimed  the  whole  four-hundred-acre  tract, 
and  by  his  entry  upon  it  acquired  the  possession  of  the  whole 
of  it.  Whether  either  he  or  his  vendor  had  title  to  it  is  not  ma* 
terial,  so  far  as  the  question  of  possession  is  concerned. 

As  he  was  evidently  in  possession  to  the  full  extent  of  his 
boundary,  the  next  inquiiy  is,  What  was  the  character  of  his 
possession — was  it  amicable,  or  adverse  to  Dixon's  heirs?  So 
long  as  Middleton  looked  to  the  heirs  for  a  title,  the  possession 
of  his  vendee  was  in  law  deemed  amicable,  but  so  soon  as  the 
deed  of  the  fifteenth  of  November,  1829,  was  executed,  which 
purported  to  convey  to  him  in  conjunction  with  the  previous 
deed,  the  title  of  all  the  heirs,  the  possession  of  Gossom  became 
adverse  to  the  heirs  as  well  as  to  all  other  persons  except  Mid- 
dleton, his  vendor;  and  after  the  execution  of  the  deed  of  1833, 
by  Dixon's  heirs  to  Gossom,  his  possession  was  adverse  to  aU 
the  world. 

The  possession  taken  by  Gossom  was  not  confined  to  any 
part  of  the  tract,  but  extended  to  all  of  it.  He  did  not  claim 
the  undivided  interest  of  any  one  of  Dixon's  heirs,  but  claimed 
the  whole  land  as  his  own.  The  entry  on  land  of  one  joint 
owner  inures  to  the  benefit  of  all  the  owners,  the  legal  presump- 
tion being  that  the  entiy  was  made  according  to  the  right  of 
the  party  making  it,  and  for  the  purpose  merely  of  taking  pos- 
session of  his  undivided  interest.  In  such  a  case,  the  possession 
is  not  adverse  to  the  other  joint  owners,  and  will  only  become 
80  by  a  denial  of  their  right,  or  some  act  or  declaration  incon- 
sistent therewith,  of  which  they  are  apprised.  Here,  however, 
the  person  by  whom  the  entry  was  made  claimed  the  whole  and 


T28  OossoM  V,  DoNALDSOK.  [Kentocky. 

not  an  iindiyided  interest  or  share  in  the  land  only,  and  there- 
fore no  presumption  could  arise  that  his  possession  was  not  ad* 
Terse  to  all  of  Dixon's  heirs. 

It  is  contended,  however,  that  by  the  partition  of  the  land 
among  Dixon's  heirs,  which  was  made  in  Noyember,  1829,  the 
part  allotted  to  each  one  was  thereafter  held  in  severalty,  and  Ooe- 
som  did  not,  after  the  partition  was  made,  have  possession  of  the 
part  which  was  allotted  to  Holdensby  Dixon  until  he  subsequently 
entered  thereon  and  took  possession  of  it,  which  did  not  occur 
until  within  a  few  years  previous  to  the  commencement  of  this 
action.  If  the  entry  of  Gossom  had  been  made  after  the  parti- 
tion had  been  decreed,  and  carried  into  effect,  his  possession 
might  not  have  extended  beyond  the  share  upon  which  the  entiy 
was  made. 

It  must  be  recollected,  however,  that  Gossom  was  in  the 
possession  of  the  whole  tract,  claiming  it  adversely  to  Dixon's 
heirs,  at  the  time  the  jiartition  was  decreed — ^the  deods  of  oon* 
veyance  from  said  heirs  to  his  vendor  Middleton  having  been 
previously  executed.  This  possession  was  not  divested  by  the 
partition,  although  it  might  have  been  divested  under  the 
decree  of  the  court.  The  right  to  hold  in  severalty  was  con- 
ferred by  the  partition,  but  it  did  not  of  itself  operate  to 
change  the  character  of  the  possession,  or  to  oust  that  which 
then  existed.  Gossom  was  bound  by  the  decree,  and  the  par- 
chaser  at  the  decretal  sale  was  invested,  by  his  purchase  and  the 
commissioner's  deed  made  in  pursuance  thereof,  not  only  with 
the  title  of  Holdensby  Dixon  to  that  part  of  the  land  which  was 
allotted  to  him  in  the  division,  but  also  with  the  right  to  tbe 
possession  thereof  in  severalty.  Gossom,  however,  had  the 
actual  possession,  although  the  purchaser  had  the  right  of  pos- 
session. The  fact  that  Gossom 's  vendor  was  a  pendente  lite  pur> 
chaser  did  not  alter  the  nature  of  the  possession.  It  was  ad- 
verse to  the  right  of  Dixon's  heirs  when  the  decretal  sale  was 
made,  and  continued  adverse  to  the  purchaser  after  that  time. 
The  only  estoppel  created  by  the  decree  was  that  which  denied 
to  Gossom  the  right  to  contest  the  title  of  the  purchaser  at  the 
sale  made  under  it,  to  the  land  he  had  purchased.  Gossom 
could  not  do  that,  because  he  claimed  under  a  pendente  lite  par- 
chaser,  who  was  bound  by  the  decree.  This  estoppel,  however, 
only  continued  during  the  time  that  the  plaintiff's  right  of 
entry  existed.  Whenever  it  was  tolled  by  the  lapse  of  time,  the 
estoppel  ceased,  and  the  defendant  had  a  right  to  rely  upon  his 
adverse  possession  as  a  bar  to  the  plaintiff's  action. 
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A  cause  of  action  against  Oossom  aocrned  to  the  purchaser 
tinder  the  decree  when  he  obtained  his  deed  in  Noyember,  1829. 
Oossom  was  then  in  the  adTerse  possession  of  the  whole  tract 
of  land.  This  action  was  not  commenced  until  the  month  of 
May,  1855.  Dnring  all  that  time  the  defendant  remained  in 
possession,  claiming  the  whole  of  the  land  as  his  own.  More 
than  twenty  years  elapsed  after  the  rendition  of  the  final  decree 
in  Uie  suit  in  which  the  sale  and  partition  were  made  before 
this  action  was  brought.  This  delay  is  wholly  unaccounted  for, 
«uid  nothing  has  been  manifested  which  can  have  the  effect  to 
take  the  case  out  of  the  operation  of  the  statute  of  limitations, 
or  to  authorize  the  action  to  be  maintained  after  the  lapse  of 
•o  many  years,  and  a  continued  adyerse  possession  during  the 
whole  time.  The  claim  has  become  stale,  and  is  not  entitled 
to  any  favor  in  a  court  of  equity. 

Wherefore  the  judgment  is  reyersed,  and  cause  remanded, 
directions  to  dismiss  the  petition  of  the 


RxvsBSAL  or  JuooMiirr,  Emor  or:  See  Tarieian  t.  CfclcUhwaitt^§  Hek% 
58  Am.  Deo.  296;  MeJiUon  t.  Love,  54  Id.  449,  note  466,  where  other  oaeee 
are  ooUected. 

Lib  PnroxHS,  to  Jnsnrr  AmjcATioy  or  Dootbiks  or,  the  proeeeatioii 
of  the  salt  miist  have  heen  eloee  mad  oontiniiooe:  IHmbie  y.  Bootkby,  46  Am. 
Dec.  628,  note  628. 

Vsimsx  BiTTKRiNO  uroH  Land  vin>n  Coh^kact  or  Sals  Is  estopped 
from  denying  hii  Te&dor*s  title:  See  Hoen  t.  8immon$,  62  Am.  Deo.  Ifi91, 
note  294,  where  other  oases  are  oolleoted. 

PuBOBASB  or  OuTBTAimivo  Tnxs  BT  Om  Co-TBirAirr  inures  to  the  bene- 
fit of  all:  Weaver  t.  fFiUe,  64  Am.  Dea  696,  note  698,  where  other  omsb  are 
eoUeoted;  IHmiaU  y.  ndaU,  Id.  772,  note  784. 


Fhillifb  v.  Winslow.    Woodwabd  v.  Winblow. 

[IS  B.  Honos,  4S1.] 

FowxB  TO  Plbdob  Fbakohisis  and  Rights  or  Corpobatioii  implies,  ss 
Incident  thereto,  the  power  to  pledge  everything  that  msy  be  neoessarj 
to  the  enjoyment  of  the  franchise,  and  npon  which  its  real  valae  de- 
pends. 

Gaim,  Whbklb,  Fibb-wood  lOB  Emoines,  and  Coal  iob  Maobiiib-shofs 
•f  a  railroad  oompany  are  things  incident  and  indispensable  to  the  use 
and  enjoyment  of  its  rights  and  franchises,  and  are  included  in  a  deed 
which  purports  to  convey  all  its  present  and  in  future  to  be  acquired 
property. 

9LLarnww  mat,  undbb  Kbktuokt  Coub,  Fbosbodtb  bib  Aonoy  by  Eqci- 
«ablb  Pbogbbdihob  in  all  oases  where  eoorts  ol  ohanoery,  before  iH 
adoptioii,  had  Jvrifldiotion. 
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Pabtt  hativo  Equitablb  Libit  on  Pbopibtt  Cotkrid  bt  Bldb  I>n» 
of  tmtt,  and  which  has  been  aold  nnder  the  execntion  of  a  third  panoB- 
in  diaregard  of  both  deeds  of  trast,  may  apply  to  a  oonrt  of  equity  for  %■ 
redelivt^ry  of  it  if  it  has  been  removed,  or  for  an  order  restraining  ita  re- 
moval if  it  has  not  been  removed;  and  if  no  sale  baa  been  made  nnder 
the  execution,  he  may  liave  the  sale  enjoined. 

PURCHASBR  DNDBR  SaLB  OT  EqUITT  Of  RbDEKPTIOIT  ONLY  AOQUIBBB  LiBV 

Qpon  it  for  the  repayment  of  the  purchase  money  and  interest,  aiiioe  tfas 
adoption  of  the  revised  statutes  of  Kentucky;  and  if,  at  the  aale^  |Im> 
previous  incumbrancer  is  in  possession  nnder  the  terms  of  the  deed 
ating  the  incumbrance,  a  oonrt  of  equity  will  aeonre  him  in  the 
sion,  leaving  to  the  purchaser  the  benefit  of  the  lien  acquired  luder  Ihs* 
sale. 

Petition  in  equity.     The  opinion  states  the  facts. 

Benton  and  Niaxm,  and  Mengies  and  Pryor,  for  the  appellee. 

By  Court,  Simpson,  J.  These  actions  in  equity  were  brought 
by  Winslow,  as  trustee.  His  title  to  the  property  in  contest  is 
derived  under  two  deeds  executed  to  him  by  the  Covington  and 
Lexington  Railroad  Company,  one  bearing  date  the  eighth  of 
April,  1853,  and  the  other  the  first  day  of  June,  1855.  The 
deeds  were  executed  to  enable  the  corporation  to  borrow  money. 
Tbcv  both  purport  to  convey  to  the  trustee,  to  secure  the  payment 
of  the  money  borrowed, "  all  the  present  and  in  future  to  be  ac- 
quired property  of  the  parties  of  the  first  part;  that  is  to  say,  their 
road  made  or  to  be  made,  including  the  right  of  way  and  land 
occupied  thereby,  together  with  the  superstructure  and  tracks 
thereon,  and  all  rails  and  other  materials  used  therein  or  pro- 
cured therefor,  and  engines,  tenders,  cars,  tools,  materials, 
machinery,  contracts,  and  all  other  personal  property,  right 
thereto,  or  interest  therein,  together  with  the  tolls,  rents,  or  in- 
come to  bo  had  or  to  be  levied  thereupon,  and  all  franchises, 
rights,  and  privileges  of  the  said  parties  of  the  first  part  of,  in,. 
to,  or  concerning  the  same." 

The  corporation  had  made  a  previous  deed  on  the  same  prop* 
erty,  in  precisely  the  same  language,  to  John  A.  Stevens  and 
Charles  N.  Fearing,  to  secure  the  payment  of  the  bonds  of  the 
company  to  the  amount  of  four  hundred  thousand  dollars.  The 
g^rantees  in  this  first  deed,  therefore,  were  invested  with  the  legal' 
title  to  the  property  embraced  in  the  deeds. 

The  defendants  in  the  action,  being  judgment  creditors  of 
the  corporation,  sued  out  their  respective  executions  and  caused 
them  to  be  levied  on  two  freight-cars  of  the  company  then  oi^ 
the  track,  eight  car-wheels  at  the  car-shop,  twenty-five  cords  of 
fire-wood  obtained  for  the  use  of  the  engines  and  locomotives,. 
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and  fiTe  hundn^  bushels  of  stone-coal  at  the  mochine-^op. 
The  proceedings  under  Woodward's  execution  were  enjoined  be- 
fore a  sale  was  made  by  the  officer,  but  the  property  was  sold 
under  the  execution  in  favor  of  Phillips  and  Jordan,  etc.,  and 
was  purchased  by  them.  Its  removal  was  enjoined  in  the  action 
in  which  they  were  defendants,  and  the  injunctions  in  both  casea 
were  sustained  and  perpetuated  by  the  judgment  of  the  court 
below  on  final  hearing. 

The  first  and  most  important  question  that  arises  in  these 
cases  is.  Do  the  deeds  to  the  plaintiff  include  the  property  upon 
which  the  executions  of  the  defendants  were  levied?  If  they  da 
not,  he  has  no  right  or  title  to  the  property,  and  cannot  main- 
tain his  actions,  even  although  the  property  was  not  subject 
either  to  levy  or  sale. 

The  plaintiff  did  not  allege  in  his  petition  in  either  case  that 
the  property  belonged  to  the  railroad  company  at  the  time  the 
deeds  were  executed;  it  may  therefore  be  assumed  that  it  has 
been  subsequently  acquired  by  it. 

The  company,  by  its  charter,  was  authorized  to  borrow  money, 
and  execute  such  evidences  of  indebtedness  as  might  be  deemed 
proper,  and  pledge  the  property,  franchises,  rights,  and  credits 
of  the  corporation  for  any  loan,  liability,  or  contract  which  it 
had  made  or  should  make. 

We  do  not  deem  it  necessary  to  decide  in  this  case  whether, 
under  ordinary  circumstances,  a  mortgage  on  subsequently  ac- 
quired property  would  be  valid,  or  pass  any  title  to  the  prop- 
erty. These  deeds  were  made  under  the  power  conferred  by  the 
charter,  and  their  validity  and  effect  have  to  be  determined  by 
the  provisions  of  the  charter,  and  not  by  the  general  law  upon 
the  subject.  The  object  in  conferring  this  power  on  the  corpo- 
ration was  to  enable  it  to  borrow  money  for  the  purpose  of 
constructing  the  road  and  putting  it  into  full  and  complete  oper- 
ation. The  power  to  pledge  the  franchises  and  rights  of  the  cor- 
poration implies,  as  incident  thereto,  the  power  to  pledge  every- 
thing that  may  be  necessary  to  the  enjoyment  of  the  franchise, 
aad  upon  which  its  real  value  depends.  It  could  not  have  been 
intended  by  the  legislature  merely  to  confer  a  power  to  pledge 
the  naked  franchise  which  belonged  to  the  corporation,  without 
the  right  also  to  pledge  such  things  as  were  incident  and  india* 
pensable  to  its  use  and  enjoyment,  and  without  which  it  would 
be  of  no  value  whatever.  A  power  of  such  limited  operation 
would  have  been  of  no  avail  in  the  then  condition  of  the  road, 
and  would  not  have  accomplished  the  object  contemplated  by 
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the  legislature  and  the  company.  The  corpoiation  was  aoihor- 
ized  to  pledge  not  only  the  existing  property  of  the  road,  bfai 
the  corporate  rights  and  franchises,  and  the  railroad  itself  as  an 
entire  thing.  To  render  such  a  pledge  effectual,  it  was  neoeasaiy 
that  it  should  embrace  all  such  future  acquisitions  of  the  corpoia- 
tion as  were  proper  accessions  to  the  thing  pledged,  and  essential 
to  its  enjoyment,  and  the  power  thus  to  extend  it  was  implied  in 
the  grant  itself.  Of  what  value  would  the  railroad  be  without 
the  cars  on  the  road,  and  the  fuel  necessary  to  run  them?  Hie 
bonds  of  the  company  were  redeemable  in  thirty  years.  To  se- 
cure their  payment,  the  road  of  the  company  made  and  com- 
pleted, including  the  right  of  way  and  the  land  occupied  thereby, 
with  the  superstructure  and  track  thereon,  and  all  the  rails  and 
other  materials  used  and  to  be  used  therein,  and  all  engines, 
cars,  tools,  machinery,  and  all  other  personal  property  then 
.owned  or  which  might  be  afterwards  acquired  by  the  company, 
together  with  all  franchises,  rights,  and  priTil^ges  of  the  com- 
pany to  use  the  road  and  collect  tolls  and  freight,  were  conveyed 
in  pledge  by  the  company.  Now,  it  is  evident  that  as  the  pledge 
was  to  continue  during  many  years,  new  cars  and  engines  and 
materials  of  different  description  would  from  time  to  time  be- 
come necessary,  and  fuel  would  all  the  time  have  to  be  purchased 
as  it  was  needed.  These  articles  were  therefore  included  in  the 
deed;  and  as  the  business  of  the  road  could  not  be  cairied  on 
without  them,  the  power  to  pledge  the  road  itself,  with  its  profits 
and  privileges,  and  the  rights  and  franchises  of  the  corporation, 
carried  along  with  it  the  implied  authority  to  pledge  all  such 
future  acquisitions  of  the  company  as  were  necessary  and  proper 
to  the  full  and  complete  use  and  operation  of  the  road  itself. 

We  are  therefore  of  the  opinion  that  the  property  upon  which 
the  executions  were  levied  was  embraced  by  the  deeds  to  the 
plaintiff,  whether  it  belonged  to  the  company  at  the  time  the 
deeds  were  executed,  or  was  subsequently  purchased  by  it. 

The  next  question  to  be  considered  is  the  jurisdiction  of  a 
court  of  equity  in  these  cases,  and  its  power  to  grant  relief  bj 
enjoining  the  defendants  from  proceeding  to  dispose  of  the  prop- 
erty under  their  executions.  It  is  contended  that  they  liad  a 
right  to  levy  their  executions  on  the  equify  of  redemption,  and  to 
make  sale  thereof,  and  that  for  any  wrong  committed  by  them 
the  plaintiff  had  an  adequate  remedy  at  law. 

The  plaintiff's  right  to  the  property  was  merely  equitable,  in- 
asmuch as  it  was  covered  by  an  elder  deed  of  trust  than  those 
under  which  he  claimed.    Oonsequently,  before  the  adoption  of 
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tlie  code  of  pxaotio6y  he  oould  not  have  maintained  an  action  at 
law  against  the  defendants,  but  would  have  been  compelled  to 
resort  to  a  court  of  chancery  for  relief;  and  under  the  code,  a 
plaintiff  may  prosecute  his  action  by  equitable  proceedings  in  aU 
cases  where  courts  of  chancery  before  its  adoption  had  jnrisdic^ 
tion:  Code  Practice^  sec.  4. 

In  one  of  these  cases,  the  property  had  been  sold  and  pur- 
chased by  the  plaintiffs  in  the  execution.  In  making  the  sale, 
the  deeds  of  trust  had  been  disregarded  and  the  absolute  right 
to  the  property,  and  not  merely  the  equity  of  redemption  therein, 
was  sold  by  the  officer.  By  this  act  the  levy  itself  became  tor- 
tious by  relation,  and  the  sale  was  illegal.  If  the  plaintiff  had 
been  invested  with  the  legal  title  to  the  property,  he  could  have 
maintained  an  action  of  replevin  or  detinue  against  the  pur- 
chaser for  its  recovery:  Ikigale  v.  Glarkaon,  2  B.  Mon.  42  [86 
Am.  Dec.  689].  As  he  only  had  an  equitable  title  to  it,  he  had 
a  clear  right  to  apply  to  a  court  of  equity  for  relief,  and  was 
entitled  to  a  judgment  for  a  redelivery  of  the  property  if  it 
had  been  taken  into  possession  by  the  defendants^  or  to  an  order 
restraining  them  from  a  removal  of  it,  if  it  had  not  been  removed 
by  them. 

In  the  other  case,  the  property  had  not  been  sold,  but  the 
plaintiff  alleged  that  the  defendant  had  levied  an  execution  upon 
it,  and  would  sell  it  unless  restrained  by  the  chancellor.  As 
the  plaintiff  had  a  right  to  come  into  a  court  of  equity  for  relief 
on  the  ground  that  he  bad  only  an  equitable  right  to  the  prop- 
erty, and  as  the  defendant,  according  to  the  allegations  con- 
tained in  the  petition,  was  about  to  commit  an  illegal  act,  the 
court  had  the  power  to  restrain  him,  and  thereby  prevent  its 
commission.  A  court  of  law  only  affords  relief  after  the  wrong 
has  been  done,  but  a  court  of  equity  will  interpose  and  prevent 
its  commission  where  it  has  jurisdiction  of  the  case,  and  the  act 
if  committed  would  be  evidently  wrongful  and  illegal.  The 
defendant  did  not  propose  to  sell  merely  the  equity  of  redemp* 
tion,  but  to  sell  the  property  itself. 

But  we  are  of  the  opinion  that  in  these  cases  the  court  had 
jurisdiction,  upon  the  ground  that  the  act  complained  of  was 
not  only  in  violation  of  the  plaintiff's  right,  but  it  was  of  a 
character  which  might  produce  great  or  irreparable  injury  to 
the  plaintiff,  and  great  inconvenience  to  the  public. 

If  executions  can  be  levied  upon  one  car,  they  can  be  levied 
upon  all  the  cars  upon  the  road.  If  they  can  be  levied  upon 
part  of  the  fuel,  they  can  be  levied  upon  all  of  it,  and  thus  the 


734  Phillips  v.  Winslow.  [Kentucky. 

Imsmees  of  the  road  may  be  entirely  enspencled.  Snch  a  result 
would  not  onty  prodnoe  great  injniy  to  the  plaintiff,  bat  great 
inoonyenience  to  the  pabUc  It  woold  premit  all  traTel  upon 
the  road,  and  effectually  destroy  its  business  and  its  nsefnlneoa. 
If  the  property  iras  subject  to  execution,  the  plaintiff  would 
have  no  right  to  complain,  let  the  consequences  be  what  they 
might;  but  not  being  subject  to  execution,  he  has  a  dear  right 
to  apply  to  the  chancellor  for  an  injunction  to  prevent  an  act 
which  might  be  pioductiTe  of  so  great  an  injury;  the  right  to 
redeem  the  property  being  a  right  that  belongs  to  the  corpora- 
tion, is  liable  for  its  debts;  but  the  defendants  were  not  attempt- 
ing to  sell  this  equity  of  redemption,  but  the  property  itself, 
which  they  had  no  right  to  do. 

Where  incumbered  property  is  sold  under  execution,  oouita 
of  equity  hare  the  control  of  it,  and  the  power  to  make  all  need- 
ful  orders  for  its  preservation.  Since  the  adoption  of  the  rerised 
statutes,  the  purchaser,  under  a  sale  of  the  equity  of  redemption, 
only  acquires  a  lien  upon  it,  for  the  repayment  of  the  purchase 
money  and  interest:  B.  S.  327.  If,  then,  one  of  the  previous 
incumbrancers  should  be  in  the  possession  of  the  property  at 
the  time  of  the  sale  of  the  equity  of  redemption,  under  the  pro- 
visions of  the  deed  creating  the  incumbrance,  having  a  right 
under  the  same  to  apply  the  profits  to  the  payment  of  his  de- 
mand, a  court  of  equity,  having  the  power  to  control  the  prop- 
erfy,  would  secure  him  in  the  possession  and  enjoyment  of  it» 
leaving  to  the  purchaser  the  benefit  of  the  lien  he  had  acquired 
under  the  sale  of  the  equity  of  redemption. 

Here  the  plaintiff  was  substantially  in  the  possession  of  the  road 
through  his  agents,  the  officers  of  the  company,  or  if  not  in  the 
actual  possession  of  it,  he  had  the  right  to  it  by  the  terms  of  the 
deeds  creating  the  incumbrance,  and  also  the  right  to  appro- 
priate the  profits  of  the  road  to  the  payment  of  the  debts  of  his 
ce8iui8  qui  iru8i.  If,  therefore,  the  defendants  had  sold  merely 
the  equity  of  redemption,  or  in  other  words,  had  sold  the  prop- 
erty subject  to  the  previous  incumbrances,  the  chancellor  would 
have  had  a  right,  under  the  discretionary  powers  vested  in  him 
by  the  statute,  to  have  prevented  its  removal  by  the  purchaser. 
But  as  the  defendants  had  under  one  execution  sold  the  property, 
without  any  regard  to  the  incumbrances  upon  it,  and  were  pro- 
ceeding to  do  the  same  thing  in  the  other  case,  the  plaintiff  had 
an  undoubted  right  to  the  relief  granted  him  by  the  judgment 
of  the  court  below. 

Wherefore  the  judgments  in  both  cases  are  affirmed. 
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MoRTOAOB  or  Amn-AOQUiRKD  Propkbtt:  See  Moody  ▼.  Wrighi,  46  Am. 
Deo.  706,  note  712,  where  this  mibject  is  disotuwed  at  length.  A  nulroad 
company  has  power  to  mortgage  its  fatare  to  be  aoqaired  property:  Hodder 
V.  Kentucky  etc.  R'y  Co.,  7  Fed.  Bep.  TWf  Pmmotk  ▼•  Oos  21  How.  190^  both 
<«itiiig  th»  prinoipal 


MOBQAN  V.  DuDIiET. 

[U  B.  HoaaoB,  698.] 

Ho  JuDiuiAL  OmaxB,  howbykb  Low  hw  Gbadb  am  Suoiy  d  BaroMiniB 
lOK  MntB  Bbbob  or  Jodomsht  oommitted  by  him  In  the  ngalar  dli* 
ohaige  of  the  duties  of  hii  office. 

AcrnoN  oahkot  u  Maivtainkd  aoaihbt  JuDon  or  BSunzrov  worn  Ri* 
nrgnro  to  Bbositb  Yon,  without  alleging  and  proring  that  in  so  doing 
they  were  inflaenoed  l^  bad  motives,  and  decided  oontnury  to  their  hon- 
est  oonTiotioni  of  what  waa  right  and  proper. 

Shxrot  Acts  Judioiallt  in  Bioidino  vkswwks  Two  Juimibb  of  Bubo- 
Tioii,  when  they  disagree  as  to  the  qualifioatlon  of  a  ▼otsr. 

AUilGATIOV    IN    PinnON    AOAINBS    SBXBIFr    lOB    BsVUBINe    TO    PBBMn 

PLAiBmr  TO  YOTB,  that  he  knowingly  and  wiUfully.  with  aa  onlawfol 
intention,  refosed  to  rsoeiTe  the  plaintiff's  Tote,  statss  a  good  oaase  ol 
action. 
Pboobss  or  Natubaloatioh  Pbbiobmbd  ab  Bbquibbd  bt  Act  or  Con- 

0BB88  18  JUBIGIAL  AOT. 

OoiTOBBaa  OAN  Bmpowzb  Sxatb  Ooubxs  to  Pbbiobm  Ant  Jubkiial  Acfr 
to  which  they  are  competent,  and  for  the  performance  of  which  they 
have  an  adequate  inherent  jarisdiotion. 

AvT  Covbt  or  Bboobd  havino  Common-law  Jctbisdiotion  Is  compotsnt 
to  the  performance  of  ererything  required  to  be  done  in  the  process  of 
naturalisation,  as  prssoribed  by  the  act  of  congress. 

Anr  or  Natdbalization,  whbn  Pebfobmbb  bt  Statb  Coubv  In  the  mod* 
prescribed  by  congrsss,  has  giren  to  it  the  same  effect  that  it  would  hafB 
if  performed  by  a  court  of  the  United  States. 

Ho  Ingbbasb  or  JuBUDionoN  is  Kbobbrabt  to  Bnablb  Statb  Coubu  to 
act  judicially  upon  the  subject  of  naturalisation.  And  the  true  prinoi* 
pie  upon  which  the  jurisdiction  in  such  oases  is  exercised  is,  not  upon 
the  ground  of  a  judicial  authority  conferred  as  such  by  a  law  of  the  United 
States,  but  as  the  ordinary  jurisdiction  of  the  state  court. 

tiBznroTON  Crrr  Coubt,  bbino  Coubt  or  Bboobd  and  vested  with  n 
limited  common-law  jurisdiction,  has  power  to  naturalise  aliens. 

POBBIONBB  HAS  BiQBT  TO  YOTB  ImMBDIATBLT  ITPON  HIS  BBINO  NaTUBAI^ 

IZBD,  if  he  has  then  resided  within  the  state,  county,  and  precinct^  for 
the  length  of  time  required  by  the  constitution,  and  it  is  not  necesssry 
that  he  should  have  so  resided  as  a  citiaen. 
WiiBBB  Fbakebs  or  New  Conbtitution  Adopt  PBomaoN  SuBSTANTiAixt 
8amb  as  one  contained  In  a  former  constitution,  to  which  a  certain  ccbp 
stmction  has  been  giren,  they  are  presumed  to  have  intended  that  it 
should  haTo  the  same  meaning  which  it  had  nndar  the  focmsr 
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Whxn  Mxakino  or  Akt  Onb  pRovisioir  or  iNSTRijmNT  n  OBacirBX, 
eertatn,  or  unbignous,  other  parts  of  the  same  instrament  may  be  itmiiiBd 
to  for  the  purpose  of  illnstratiiig  its  meaning  and  eocplainlng  the  wm- 
bignity. 

Pbtixioh.    The  opinion  states  the  facta. 

Charles  B.  Thomas,  for  the  appeUant. 
Oeorge  Boberison,  for  the  appellee. 

By  Court,  Simpson^  J.  Morgan  brought  this  action  against 
Dudley  for  denying  him  the  privilege  of  voting  at  the  last 
August  election,  in  the  city  of  Lexington,  at  the  election  pre- 
cinct in  which  he  resided.  He  alleged  in  his  petition  that  he 
was  a  free  white  male,  above  the  age  of  twenty-one  years,  and 
had,  previous  to  his  application  to  vote,  continuously  resided 
one  year  next  preceding  the  election  in  that  election  precinct  in 
the  city  of  Lexington,  and  had,  on  the  twenty-fourth  of  July, 
1857,  been  naturalized,  under  the  act  of  congress,  by  the  citj 
court  of  Lexington,  all  of  which  was  proved  to  the  satisfaction 
of  the  judges  and  the  defendant;  that  the  judges  differed  in 
opinion  as  to  the  plaintiff's  right  to  vote,  and  the  duly  devolved 
upon  the  defendant,  as  sheriff,  to  decide  whether  he  had  a  right 
to  vote  or  not,  and  that  the  defendant,  **  knowingly  and  will- 
fully, with  the  intention  unlawfully  to  deprive  said  plaintiff  of 
his  right  to  vote,  refused  to  receive  his  vote,  and  thereby  un- 
lawfully prevented  him  from  voting." 

The  defendant  filed  a  demurrer  to  the  plaintiff's  petition, 
assigning  for  cause:  1.  That  the  petition  did  not  all^;e  facts 
sufficient  to  constitute  a  cause  of  action;  2.  The  Lexington  city 
court  had  no  authority  to.  hear  applications  for  and  grant  certi- 
ficates of  naturalization;  3.  That  the  residence  of  the  plaintifi 
since  he  was  naturalized  was  not  sufficient  to  entitle  him  to 
vote. 

The  circuit  court  sustained  the  demurrer,  and  rendered  a 
judgment  against  the  plaintiff,  from  which  judgment  he  has 
appealed  to  this  court. 

Can  an  action  be  maintained  against  the  judges  of  an  elec- 
tion, or  the  sheriff  when  he  acts  as  umpire  between  them,  for 
deciding  erroneously,  that  a  person  offering  to  vote  is  not  a 
legal  or  qualified  voter?  This  is  the  first  inquiiy  that  naturally 
arises  in  this  case,  for  unless  such  an  action  can  be  maintained, 
the  other  questions  that  have  been  discussed  so  much  at  large 
do  not  come  properly  before  us  for  our  consideration. 
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It  ifl  undoubtedly  true,  as  a  general  principle,  that  wheneyer 
a  right  is  violated  the  law  provides  a  remedy  for  the  in  jury. 
But  this,  like  all  other  general  rules,  is  subject  to  exceptions. 
From  the  veiy  nature  of  a  judicial  tribunal,  its  action  must 
necessarily  be  in  some  degree  exempted  from  the  operation  of 
this  principle.  Eveiy  erroneous  decision  violates  some  right 
and  works  an  injury  to  some  party.  But  as  every  human  tribunal 
is  liable  to  err,  no  judge,  even  of  the  most  inferior  one,  should 
be  held  responsible  for  a  mere  error  of  judgment,  committed  by 
him  in  the  regular  discharge  of  the  duties  of  his  office.  The 
judges  of  the  election,  of  whom  the  sheriff  becomes  one  when 
the  judges  disagree,  may  err  in  determining  upon  the  legality 
of  a  vote  offered  to  be  given,  and  thus  reject  a  voter  who  is 
legally  entitled  to  vote,  but  if  the  decision  was  the  result  of  a 
mere  error  of  judgment,  and  was  not  induced  by  improper 
motives,  no  action  can  be  maintained  on  account  of  such  erro- 
neous decision. 

Whilst  it  is  admitted  to  be  essential  to  the  just  rights  of  elec- 
tors and  also  of  candidates,  that  the  right  of  suffrage  should  be 
freely  exercised  by  the  qualified  voter,  it  is  equally  essential 
that  those  who  are  called  by  their  official  duty  to  preside  at 
elections,  and  to  decide  on  the  qualifications  of  voters,  should 
be  sustained  and  encouraged  in  the  faithful  and  conscientious 
discharge  of  their  duty. 

No  action  ought,  then,  in  principle,  to  be  maintainable  against 
the  judges  of  an  election,  whose  functions  are  to  some  extent 
judicial,  for  refusing  to  receive  a  vote,  without  alleging  and 
proving  that  in  so  acting  they  were  influenced  1^  bad  motives, 
and  decided  contrary  to  their  own  honest  convictions  of  what  was 
right  and  proper. 

A  different  rule  seems  to  prevail  in  the  state  of  Massachusetts, 
and  it  has  been  there  settled,  in  a  series  of  decisions,  that  an 
action  can  be  maintained  against  the  selectmen  who  preside  at 
an  election  for  refusing  the  vote  of  a  qualified  voter,  even  al- 
though they  may  have  exercised  an  honest  and  fair  judgment  on 
the  question  before  them:  KUham  v.  Ward,  2  Mass.  236;  Lincoln 
V.  Hapgood,  11  Id.  850;  Henshaw  v.  Foster,  9  Pick.  312. 

This  rule  seems  to  have  been  adopted  from  an  anxious  desire 
to  protect  and  secure  the  right  of  suffrage,  a  right  which  is  in- 
valuable and  secured  by  the  constitution;  but  it  should  be  re* 
membered  that  whilst  it  is  essential  to  the  proper  operation  of 
ike  true  principles  of  a  representative  government  that  no  un- 
oecessaxy  obstructions  be  thrown  in  the  way  of  the  exercise  of 
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the  right  of  suffrage  by  the  qualified  Yoter,  it  is  equally 
saiy  for  the  attainment  of  the  same  end  that  the  pnUio  offioera 
should  be  protected  and  sustained  in  denying  this  right  to  such 
unqualified  persons  as  may  attempt  its  usurpation. 

The  judges  of  an  election^  as  well  as  the  sheriff  in  dedding 
between  them  when  they  disagree,  act  judicially  in  passing  upon 
the  qualifications  of  a  voter.  And  it  is  weU  settled  that  no 
action  can  be  supported  against  any  person  acting  judicially, 
within  the  limits  of  his  jurisdiction,  though  he  should  act  ille- 
gaily  or  erroneously,  unless  he  has  acted  from  impure  or  corrupt 
motiyes:  Qregory  v.  Brown^  4  Bibb,  28.  The  harmony  and 
analogies  of  the  law  will  therefore  be  best  preserved  by  adhering 
to  the  general  principle,  which  seems  to  haye  been  adopted  in 
such  cases  in  England,  and  in  most  of  the  states  of  this  Union. 

We  are  of  opinion,  therefore,  that  an  action  can  be  maintained 
against  the  judges  of  an  election,  and  the  sheriff  when  he  ada 
in  the  capacity  of  a  judge,  for  refusing  to  permit  a  qualified 
yoter  to  exercise  the  right  of  suffrage;  but  to  sustain  the  action, 
it  is  necessary  to  allege  and  prove  that  the  defendant,  in  decid- 
ing that  the  plaintiff  was  not  entitled  to  vote,  did  not  act  accord- 
ing to  his  honest  conviction  of  his  duty,  and  of  the  legal  rights 
of  the  plaintiff,  but  acted  knowingly  wrong,  under  the  influence 
of  impure  and  corrupt  motives. 

The  petition  in  this  case  alleges  that  the  defendant  knowingly 
and  willfully,  with  an  unlawful  intention,  refused  to  receive  the 
plaintiff's  vote.  The  charge  might  have  been  made  more  ex- 
plicit by  an  averment  that  the  defendant  knew  that  the  plaintiff 
was  legally  entitled  to  a  vote,  and  had,  notwithstanding  such 
knowledge,  willfully  and  from  improper  motives,  refused  to  re- 
ceive his  vote.  Construing,  however,  the  chai^  as  made  to  be 
susceptible  of  this  meaning,  according  to  a  liberal  interpretation 
of  it,  the  petition  may  be  regarded  as  sufficient  in  this  respect 
to  enable  the  plaintiff  to  maintain  his  action. 

The  power  of  state  courts  to  naturalize  aliens  in  the  mode 
prescribed  by  the  acts  of  congress  is  the  next  question  that  we 
are  called  upon  to  discuss  and  consider. 

The  constitution  of  the  United  States,  article  1,  section  8, 
gives  to  congress  the  power  **  to  establish  an  uniform  rule  of 
naturalization." 

The  act  of  congress  of  1802,  passed  in  virtue  of  this  power, 
and  entitled  "An  act  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  to  repeal  the  acts  heretofore  passed  on  the  subject," 
designates  certain  state  courts  by  which,  as  well  as  by  the 


Jan.  1858.]  MoBOAN  v.  DuDLET.  739 

federal  courts,  tlie  power  of  admitting  foreignerB  to  citizensliip 
may  be  exerdsed.  The  third  section  of  the  same  act,  to  ren- 
der certain  what  state  courts  were  referred  to,  expressly  enacts 
"  that  eveiy  court  of  record  in  any  individual  state,  having 
common-law  jurisdiction,  and  a  seal  and  clerk  or  prothonotary, 
shall  be  considered  as  a  district  court,  within  the  meaning  of 
this  act;  and  every  alien  who  may  have  been  naturalized  in  any 
such  court  shall  enjoy,  from  and  after  the  passage  of  the  act, 
the  same  rights  and  privileges  as  if  he  had  been  naturalized  in 
a  district  or  circuit  court  of  the  United  States." 

It  is  not  controverted  that  the  process  of  naturalization,  in 
the  mode  it  is  required  to  be  performed  by  the  act  of  congress, 
is  a  judicial  act.  It  was  decided  in  the  case  of  SpraU  v.  Spratt^ 
4  Pet.  898,  to  be  of  that  character,  and  that  the  admission  to 
citizenship,  when  entered  of  record,  furnished  complete  evi- 
dence that  the  requisitions  of  the  act  of  congress  had  been  com- 
plied with.  Nor  will  it  be  contended  that  congress  can  author- 
itatively bestow  judicial  powers  on  state  courts.  In  the  case  of 
ffoasUm  V.  Jfeore,  6  Wheat.  27,  it  was  "held  to  be  perfectly 
clear  that  congress  cannot  confer  jurisdiction  upon  any  courts 
but  such  as  exist  under  the  constitution  and  laws  of  the  United 
States,  although  the  state  courts  may  exercise  jurisdiction  in 
cases  authorized  by  the  laws  of  the  state,  and  not  prohibited  by 
Hie  exclusive  jurisdiction  of  the  federal  courts."  The  jurisdic- 
tion referred  to  related  to  criminal  cases,  and  in  such  cases  it 
seems  to  be  conceded  that  every  government  must  execute  its 
own  penal  and  criminal  laws,  and  cannot  confer  any  jurisdiction 
upon  the  courts  of  other  states  for  that  purpose.  It  was  upon 
this  principle  that  the  case  of  Edney  v.  Sharp,  1  Dana,  442,  was 
decided,  this  court  denying  the  jurisdiction  of  the  state  courts  in 
that  case,  upon  the  ground  that  every  government  has  an  exclu- 
sive right  to  enforce  its  ovm  penal  laws.  The  supreme  court  of 
New  York,  in  the  case  of  United  States  v.  Dodge,  14  Johns. 
95,  held  that  they  had  jurisdiction,  and  sustained  a  suit  on  a 
bond  for  duties  given  to  a  collector  of  the  United  States  cus- 
toms under  the  judiciaiy  act  of  1789,  giving  concurrent  juris- 
diction to  the  state  courts  in  suits  at  common  law,  where  the 
United  States  were  plaintiffs.  But  the  same  court,  in  the  case  of 
Unii^  States  v.  LcUkrop,  17  Id.  4,  subsequently  decided  that  a 
state  court  had  no  jurisdiction  of  an  action  in  favor  of  the 
United  States,  to  recover  a  penalty  for  a  breach  of  a  law  of  the 
United  States,  although  the  act  of  congress  made  it  cognizable 
in  a  state  court 


740  Morgan  v.  Dudley.  [Kentackj, 

The  oondtunon  that  8eemB  to  be  warranted  by  all  the  decisiom 
on  the  subject  is  that  in  judicial  matters  the  concurrent  jurisdic- 
tion of  the  state  courts  depends  altogether  upon  the  pleasure  of 
congress  in  every  case  in  which  the  subject-matter  can  constitQ- 
tionally  be  made  cognizable  in  the  federal  courts;  and  that  the 
state  courts  will,  in  ciyil  actions,  unless  prohibited,  retain  a 
concurrent  jurisdiction  in  all  cases  where  they  had  jurisdiction 
originally  oyer  the  subject-matter:  1  Kent's  Com.  400. 

When,  however,  we  admit  that  congress  cannot  authorita- 
tively confer  judicial  powers  on  state  courts,  we  only  mean  that 
congress  cannot  compel  them  to  entertain  jurisdiction  in  any  case, 
or  to  perform  any  judicial  act.  But  we  do  not  mean  that  congress 
cannot  empower  them  to  perform  any  judicial  act  to  which  th^ 
are  competent,  and  for  the  performance  of  which  they  have  an 
adequate  inherent  jurisdiction.  The  argument  which  denies  to 
state  tribunals  the  power  to.  perform  the  process  of  naturaliza- 
tion erroneously  assumes,  for  its  premises,  that  the  i>erf ormance 
of  that  act  renders  it  necessary  for  them  to  be  invested  with 
some  jurisdiction  in  addition  to  that  which  they  already  possess. 
This,  however,  is  an  evident  mistake,  and  hence  the  fidlacy  of 
all  the  reasoning  that  is  based  upon  such  an  erroneous  assump- 
tion. 

Any  court  of  record  having  common-law  jurisdiction  is  fully 
adequate  to  the  performance  of  everything  required  to  be  done 
in  the  process  of  naturalization  as  prescribed  by  the  act  of 
congress.  Such  a  court  can  swear  witnesses,  and  determine 
whether  the  applicant  has  resided  within  the  United  States  five 
years,  and  during  that  time  he  has  behaved  as  a  man  of  good 
moral  character,  attached  to  the  principles  of  the  constitution 
of  the  United  States,  and  well  disposed  to  the  good  order  and 
happiness  of  the  same,  and  then  administer  to  him  the  oath  of 
allegiance  and  naturalization;  and  being  a  court  of  record,  it 
can  require  all  the  proceedings  to  be  duly  recorded.  The  act  of 
congress  expressly  declares  that  every  alien  thus  naturalized 
shall  be  a  citizen  of  the  United  States.  As  the  subject  is  one 
over  which  congress  has  the  exclusive  control  and  power,  and 
has  therefore  the  right  to  declare  what  act  shall  constitute  an 
alien  a  citizen  of  the  United  States,  it  may  well  be  doubted 
whether  the  effect  of  the  act,  when  performed  in  the  manner 
congress  has  prescribed,  could  be  called  in  question  on  the 
ground  that  the  tribunal  which  is  empowered  to  do  the  act  has 
not  the  necessary  jurisdiction,  even  if  it  had  no  other  power 
than  that  conferrpd  upon  it  by  the  act  of  congress. 
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The  legidatore  of  any  state  can  enact  laws  by  which  foreign 
tribunals  and  magistrates  will  be  empowered  to  do  certain  acts 
which,  when  performed  in  the  manner  prescribed  by  the  law, 
will  be  Talid  and  effectual  for  ereiy  purpose.  Thus  depositions 
are  taken  by,  and  deeds  acknowledged  or  proTed  before,  certain 
oificers  residing  in  other  states,  and  in  foreign  countries.  The 
legislature  of  Kentucky  cannot  confer  any  jurisdiction  upon  a 
court  or  magistrate  in  another  state,  yet  it  can  empower  one  to 
hear  proof  of  the  execution  of  a  deed,  and  to  decide  whether  it 
has  been  executed  by  the  grantor,  and  the  other  to  take  and  cer- 
tifj  depositions,  and  can  make  both  acts  Talid  when  performed. 
The  deed  thus  proved  before  a  court  in  another  state,  and  cer- 
tified according  to  law,  will  be  sufficient  to  pass  the  title  to  any 
land  embraced  by  it  within  the  limits  of  the  state,  and  the*  dep- 
ositions thus  taken  by  a  non-resident  magistrate  are  admissible  as 
evidence  in  any  court  in  this  state  in  which  they  have  been  taken 
to  be  used,  l^ese  acts  derive  all  their  efficacy  and  validity  from 
the  act  of  the  legislature  which  authorizes  their  performance, 
the  subject-matter  being  one  over  which  the  legislature  of  the 
fttate  has  exclusive  power.  Why,  then,  cannot  congress,  where 
it  has  exclusive  power  over  the  subject-matter,  authorize  a  state 
tribunal  to  perform  an  act,  and  impart  to  it,  when  done,  as  much 
validity  as  is  given  to  similar  acts  performed  by  foreign  tribunals 
when  authorized  by  state  legislation?  The  only  reason  assigned 
is  that  congress  has  prescribed  a  mode  of  naturalization  which 
makes  it  a  judicial  act,  and  therefore,  unless  it  can  confer  the 
necessary  jurisdiction,  a  state  tribunal  has  no  power  to  perform 
the  act.  The  same  course  of  reasoning  would  render  invalid  all 
the  acts  referred  to  which  are  authorized  by  state  legislation. 
rChe  state  of  Kentucky  cannot  confer  the  power  on  a  magistrate 
in  another  state,  lawfully,  to  administer  an  oath  to  a  witness 
called  upon  to  depose  in  an  action  pending  in  this  state.  But 
does  that  render  the  testimony  of  the  witness  inadmissible? 
Cannot  the  legislature  of  this  state  impart  by  law  the  same  va- 
lidity to  the  testimony  thus  taken  that  it  would  have  if  taken  by 
one  of  our  own  magistrates  in  our  own  state?  If  so,  congress 
has  certainly  the  same  power  to  impart  validity  to  an  act  which 
it  authorizes  a  state  tribunal  to  perform,  although  it  may  assume 
the  form  of  a  judicial  act.  Congress  has  the  exclusive  power  to 
appoint  the  mode  in  which  a  foreigner  shall  be  naturalized;  and 
Laving  done  so,  the  act  of  naturalization,  when  performed  by  a 
tttate  tribunal  in  the  mode  prescribed,  has  the  same  effect  given 
V>  it  that  it  is  entitled  to  when  performed  by  a  court  of  the 
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United  States.  If  congress  bad  authorized  the  clerk  of  any  sfaie 
oourt  that  is  a  court  of  record  to  naturalize  an  alien,  then,  ac- 
cording to  the  argument  relied  upon,  the  act  of  naturalization^ 
when  thus  performed,  being  merely  ministerial,  would  have  been 
l^gal  and  valid;  but  having  authorized  it  to  be  done  by  the  court 
itself,  and  not  by  its  clerk,  it  is  made  a  judicial  act,  and  for  that 
reason  becomes  illegal  and  invalid.  The  act  of  naturalization, 
however,  when  performed  either  by  the  clerk  or  the  court,  would 
derive  all  its  effect  from  the  act  of  congress,  and  would  be  equslly 
valid  whether  performed  by  one  or  by  the  other. 

But  as  before  remarked,  such  state  tribunals  as  are  designated 
by  the  act  of  congress  have  an  original  and  inherent  jurisdiction 
fully  adequate  to  the  jperformance  of  eveiy  act  reqmred  in  the 
process  of  naturalization  according  to  the  mode  pzeacribed;  and 
no  increase  of  jurisdiction  is  necessary  to  enaUe  them  to  act  ju- 
dicially upon  the  subject 

Kent,  in  his  Commentaries,  says: "  State  courts  may,  in  the  exer* 
cise  of  their  ordinary ,  original,  and  rightful  jurisdiction,  incident- 
ally take  cognizance  of  cases  arising  under  the  constitution,  the 
laws,  and  treaties  of  the  United  States : "  1  Kent's  Com.  397.  This 
is  the  true  principle  upon  which  the  jurisdiction  is  exercised, 
not  upon  the  ground  of  a  judicial  authority  conferred  as  such 
by  a  law  of  the  United  States,  but  as  the  ordinary  jurisdictioD 
of  the  state  court.  Upon  this  principle,  it  was  decided  by  th# 
supreme  court  of  Massachusetts,  in  the  case  of  Ward  v.  JenkuUt 
10  Met.  583,  which  was  a  suit  by  the  assignee  of  a  bankrupt, 
under  the  United  States  bankrupt  act  of  1841,  that  if  a  case  be 
within  the  ordinary  jurisdiction  of  a  state  court,  the  court  maj 
take  cognizance  of  it,  though  the  cause  of  action  arises  under 
rights  acquired  by  a  statute  of  the  United  States.  And  upon 
the  same  principle,  the  supreme  court  of  Alabama,  in  the  case 
of  Hemdon  v.  Oivens^  16  Ala.  261,  decided  that  the  state  courts 
had  cognizance,  concurrently  with  the  federal  courts,  of  cases  of 
fraud  in  a  bankrupt's  discharge  under  the  act  of  congress.  The 
same  principle  was  recognized  in  the  case  of  Wallace  v.  McCarmdi^ 
13  Pet.  136,  in  which  it  was  held  that  an  attachment  commenced 
and  conducted  to  a  conclusion  in  a  state  court,  before  the  insti- 
tution of  a  suit  against  the  debtor  in  a  federal  court,  was  a  good 
defense  to  the  action.  And  the  jurisdiction  of  our  own  state 
courts,  concurrently  with  the  federal  courts,  of  cases  of  fraud 
in  a  bankrupt's  discharge,  has  been  frequently  recognized  in  this 
oourt,  and  was  never  doubted.  All  these  cases  were  regarded 
as  being  embraced  by  the  ordinaiy  jurisdiction  of  the  stale 
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eoorta,  and  were  taken  cognizance  of  bj  them  for  that  reason. 
Am  this  ordinary  jnrisdiotion  is  sufficient  to  enable  the  state 
courts  to  decide  controversies  between  individuals  in  relation  to 
matters  arising  under  the  laws  of  the  United  States,  why  is  it 
not  sufficient  to  enable  them  to  perform  a  judicial  act  which  is 
an  ex  parte  proceeding,  in  which  the  rights  of  adverse  parties 
are  not  in  any  manner  involved,  and  which  is  expressly  author- 
ized by  the  act  of  congress. 

But  it  seems  to  us  that  this  question  ought  now  to  be  consid-* 
ered  as  settled^  even  if  it  were  much  more  doubtful  than  it  is, 
after  the  power  has  been  exercised  by  the  state  courts  without 
objection  for  more  than  half  a  century.  We  have  not  heard  of, 
Dor  have  we  been  referred  to,  a  single  decision,  prior  to  the 
present  one,  in  which  it  was  adjudged  by  any  court  that  the 
power  could  not  be  rightfully  exercised.  This  universal  acqui- 
escelice  in  its  exercise  for  so  long  a  period  of  time  is  a  potent 
argument  in  favor  of  the  conclusion  that  the  jurisdiction  assumed 
by  the  state  coturts  is  rightful,  and  not  a  mere  usurpation  of 
illegal  power. 

This  jurisdiction,  however,  has  not  only  been  exercised  for  so 
long  a  period  without  objection,  but  its  legality  has  been  re- 
peatedly  recognized  and  treated  as  if  it  were  unquestionable.  In 
the  cases  of  Campbdl  v.  Gordon,  6  Granch,  176,  and  of  Stark  v. 
Chesapeake  Ins.  Co. ,  7  Id.  420,  persons  naturalized  by  state  courts 
were  adjudged  to  be  citizens  of  the  United  States.  No  question 
was  made  in  either  case  as  to  the  power  of  the  state  courts  to 
naturalize;  that  seems  to  have  been  conceded,  not,  however,  as 
is  supposed,  on  the  ground  of  an  antecedent  jurisdiction,  for 
there  was  nothing  in  either  case  which  showed  the  existence  of 
any  such  jurisdiction.  It  must  therefore  have  been  on  the  ground 
that  their  ordinary  and  inherent  powers  as  courts  of  common- 
law  jurisdiction  were  deemed  sufficient  to  enable  them  to  per* 
form  the  act. 

The  jurisdiction  of  state  courts,  in  such  cases,  was  tacitly 
recognized  in  the  state  of  Virginia  in  the  case  of  Common* 
toeaUh  v.  Ibwles,  6  Leigh,  743;  in  the  state  of  New  York,  in 

the  cases  of  Matter  of ,  7  Hill,  141,  and  Matter  of  Clark, 

18  Barb.  444;  and  also  in  several  other  states;  in  none  of  which 
cases  was  the  jurisdiction  of  the  state  courts  called  in  ques- 
tion. But  the  question  does  appear  to  have  been  made  and 
expressly  decided  by  the  supreme  court  of  Arkansas,  in  the  case 
of  State  V.  Penney,  10  Ark.  621,  in  which  the  court  says:  "  There 
can  be  no  doubt  as  to  the  rightful  jurisdiction  of  the  state  courts 
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in  such  cases  until  extinguished  by  some  act  of  coDgress,  and 
such  appears  to  have  been  the  uniyersal  understanding  upon 
this  point/' 

Even  those  who  contend  that  state  courts  have  no  power  to 
naturalize  foreigners  concede  that  the  state  legislatures  can  con- 
fer upon  them  the  power  to  do  it.  They  insist,  howeTer,  that 
an  express  delegation  of  power  is  necessary,  and  in  this,  we  con- 
ceive, consists  the  error  of  the  whole  azgument  on  the  subject 
They  seem  to  forget  that  the  state,  in  the  very  creation  of  such 
courts  as  are  designated  by  the  act  of  congress,  confer  upon  them 
all  the  jurisdiction  that  is  necessary  to  enable  them  to  perform 
judicially  the  act  of  naturalization — that  it  is  a  part  of  their  in- 
herent and  ordinary  jurisdiction,  resulting  from  the  very  nature 
of  their  organization,  and  inseparably  incident  to  every  court  of 
record  and  of  common-law  jurisdiction,  unless  its  exercise  be 
restrained  or  prohibited  by  the  power  by  which  the  court  is 
created.  It  is  by  the  exercise  of  this  ordinary  jurisdiction  that 
such  courts  are  enabled  to  take  cognizance  of  actions  brou^t 
by  assignees  in  bankruptcy,  who  derive  all  their  rights  under 
the  laws  of  the  United.States,  as  well  as  in  all  the  cases  before 
mentioned.  If  this  ordinaiy  jurisdiction  is  sufficient  to  enable 
such  courts,  without  any  express  delegation  of  power  by  the  state 
legislatures,  to  take  cognizance  of  these  cases,  why  should  the 
power  to  naturalize  under  the  act  of  congress  form  an  exception 
to  this  principle,  and  require  an  express  grant  of  jurisdiction  to 
authorize  it  to  be  done?  We  are  not  able  ourselves  to  imagine 
any  plausible  reason  for  such  a  distinction,  nor  were  we  fur- 
nished with  any  in  the  argument  of  the  cause.  We  are  there- 
fore brought  to  the  conclusion  that  such  state  courts  as  are 
designated  in  the  act  of  congress  have  power  to  naturalize  for- 
eigners under  that  act.  Indeed,  their  authority  to  do  so  has 
been  impliedly  recognized  by  our  own  legislature  in  that  part  of 
the  revised  statutes,  page  172,  which  declares  what  persons  shall 
be  deemed  citizens  of  this  state.  *  'All  free  white  persons  natural- 
ized under  the  laws  of  the  United  States,  who  may  be  or  become 
residents  of  this  state,"  shall  be  deemed  citizens  thereof.  How 
naturalized  under  the  laws  of  the  United  States?  Of  course  in 
the  mode  and  by  the  courts  pointed  out  by  those  laws.  Thus 
the  acts  of  naturalization  performed  by  the  state  courts  are. ex- 
pressly legalized  by  the  legislature,  and  the  authority  of  such 
courts  to  naturalize  foreigners  fully  and  explicitly  recognized. 

We  do  not,  as  it  will  be  perceived,  place  the  jurisdiction  of 
the  state  courts  on  the  ground  that  it  has  been  conferred  by  the 
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act  of  congiesB,  although  Mr.  Justice  Story,  in  deUyering  the 
opinion  of  the  supreme  court  of  the  United  States  ii;  the  case  of 
Prigg  t.  Commonwealth  of  Pennsylvamat  16  Pet.  622»  says,  with 
respect  to  the  right  of  congress  to  confer  power  on  the  state 
authorities:  '*As  to  the  authority  so  conferred  upon  state  magis- 
trates, whilst  a  difference  of  opinion  has  existed  and  may  still 
eiist  on  the  point  in  different  states,  whether  state  magistrates 
■are  bound  to  act  under  it,  none  is  entertained  by  this  court  that 
atate  magistrates  may,  if  they  choose,  exercise  that  authority  un- 
less prohibited  by  state  legislation."  The  authority  referred  to 
is  eridently  that  conferred  by  the  United  States,  for  if  it  were 
that  emanating  from  the  states  themselyes,  no  question  could 
have  arisen  whether  state  magistrates  are  bound  to  act  under  it, 
inasmuch  as  their  duty  to  do  so  would  be  plain  and  imperatiye. 
This  dictum^  therefore,  seems  to  warrant  the  conclusion  that  the 
court  entertained  the  opinion  that  congress  can  confer  jurisdic- 
tion upon  state  courts,  which  they  may  exercise,  unless  pro- 
hibited by  state  legislation. 

Nor  do  we  place  the  yalidity  of  the  act  of  naturalization  by 
state  courts  on  the  ground  that  congress,  haying  ezclusiye  power 
oyer  the  whole  subject,  can  therefore  make  it  yalid  as  a  naturali- 
sation act,  and  thus  confer  citizenship  upon  a  foreigner,  whether 
such  courts  haye  jurisdiction  to  act  judicially  oyer  the  subject- 
matter  or  not,  although  yery  forcible  arguments,  deduced  from 
both  principle  and  authorily,  haye  been  urged  in  fayor  of  both 
of  these  positions. 

But  we  place  it  ux>on  the  broad  ground  that  such  state  courts 
as  are  designated  in  the  act  of  congress  haye  an  ordinary,  inher- 
ent jurisdiction,  under  the  common  law  in  force  in  the  states, 
by  which  they  are  created,  and  incident  to  their  yery  nature  and 
organization,  as  courts  of  common-law  jurisdiction,  which  enables 
them  to  perform  judicially  the  process  of  naturalization  in  the 
mode  prescribed  by  law;  and  that,  haying  been  authorized  by 
congress  to  act  judicially  on  the  subject,  their  acts  are  as  yalid 
AS  if  they  were  performed  by  one  of  the  courts  of  the  United 
States. 

The  Lexington  city  court  is  erected  by  the  act  which  incor- 
porated the  diy.  It  is  a  court  of  record,  has  a  clerk  and  seal, 
■and  is  yested  with  limited  common-law  jurisdiction.  The  act 
of  congress,  in  designating  the  state  courts  that  haye  authority 
to  admit  aliens  to  become  citizens  of  the  United  States,  does 
not  describe  them  as  courts  of  general  common-law  jurisdiction, 
Imt  as  courts  haying  common-law  jurisdiction,  and  consequently 
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embracing  all  that  have  either  limited  or  general  oonunon-law 
jurisdiction.  If  a  coort  have  no  common-law  juriadiction,  it  i» 
not  embraced  by  the  act;  but  if  it  have  common-law  jurisdiction, 
it  is  embraced  bj  it  although  its  common-law  jurisdiction  may 
be  limited.  Consequently  the  city  court  of  Lexington  has 
power  to  naturalize  aliens,  and  the  second  ground  of  demurrer 
to  the  plaintiff's  petition  was  therefore  insufficient  and  iuTalid, 

The  third  ground  of  demurrer  involyes  the  construction  of 
the  eighth  section  of  the  second  article  of  the  state  constitatioa, 
which  prescribes  the  qualifications  of  electors.  On  the  part  of 
the  plaintiff,  it  is  contended  that  his  residence  in  the  county  of 
Fayette  for  two  years  preceding  tLe  election,  although  he  was 
not  naturalized  until  a  short  time  prior  thereto,  entitled  him  to 
a  vote.  And  on  the  other  side,  it  is  contended  that,  according 
to  the  true  interpretation  and  meaning  of  the  constitution,  his 
residence  should  haye  continued  that  length  of  time  after  he 
became  a  citizen. 

The  section  referred  to  reads  as  follows,  viz. :  '*  Eyery  free 
white  male  citizen,  of  the  age  of  twenty-one  years,  who  has  re- 
sided in  the  state  two  years,  or  in  the  county,  town,  or  city  in 
which  he  offers  to  vote  one  year,  next  preceding  the  election, 
shall  be  a  voter,  but  such  voter  shall  have  been,  for  sixty  days 
next  preceding  the  election,  a  resident  of  the  precinct  in  which 
he  offers  to  vote,  and  he  shall  vote  in  said  precinct,  and  not 
elsewhere." 

The  object  of  this  section  is  to  prescribe  and  define  the  quali- 
fications of  a  voter.  He  is  the  person  to  whom  alone  it  refers. 
To  entitle  him  to  a  vote,  he  must  be  a  free  white  male  citizen, 
of  the  age  of  twenty-one  years;  he  must  have  resided  in  the 
state  two  years,  or  in  the  county,  town,  or  city  in  which  he 
offers  to  vote  one  year,  next  preceding  the  election.  The  resi- 
dence of  the  person  referred  to  for  the  time  prescribed  is  what 
is  required.  It  is  not  said  that  his  residence  shall  be  as  a  citi- 
zen, or  in  that  character,  or  that  it  shall  be  continued  any  length 
of  time  after  he  becomes  a  citizen. 

But  it  is  argued  that,  according  to  the  language  used,  it  is 
only  the  citizen  who  has  resided  the  time  mentioned  who  there- 
by becomes  qualified  to  vote,  and  that  unless  he  has  resided 
during  that  time  as  a  citizen,  he  has  not  complied  with  the  terms 
prescribed;  that  the  citizen,  in  his  chaxacter  of  dtizen,  is  the 
person  referred  to  in  the  section  who  must  reside  the  time  re- 
quired, and  consequently  his  residence  as  a  citizen  is  necessary 
to  his  qualification  as  a  voter. 
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The  language  maj  be  susceptible  of  this  oonstruction;  and  ii 
is  argued  that  such  is  its  meaning  according  to  its  strict  gram- 
matical interpretation.  But  if  it  be,  it  is  evidently  not  its 
natural  or  ordinary  meaning,  nor  one  that  would  occur  to  the 
common  or  unlearned  reader;  on  the  contrary,  it  is  strained 
and  obscure,  and  can  only  be  reached  by  a  close  analytical  ex- 
amination of  the  different  parts  of  the  whole  sentence. 

The  term  ''citizen'*  is  manifestiy  used  in  this  section  as  de- 
Bcriptiye  of  the  person  who  is  entitied  to  vote,  and  not  to  desig- 
nate the  nature  or  character  of  his  residence.  If  the  expression 
''  who  has  resided"  applies  to  the  citizen  as  such,  and  requires 
a  residence  by  him  as  a  citizen,  why  does  it  not  also  apply  to 
the  whole  of  the  preceding  part  of  the  sentence  ?  It  would  then 
read,  when  thus  construedi  that  every  free  white  male  citizen, 
of  the  age  of  twenty-one  years,  who,  as  such — ^that  is,  as  a  citi- 
zen of  the  age  aforesaid — has  resided  the  time  mentioned,  shall 
be  a  voter.  It  would  seem  to  apply  as  well  to  the  age  as  to  the 
citizenship  of  the  person  referred  to;  and  the  language  used  will 
not  justify  the  making  of  any  distinction  between  them.  One 
of  the  consequences,  therefore,  of  the  construction  contended 
for,  when  fully  carried  out,  would  be  to  exclude  all  persons 
from  the  polls  who  have  attained  the  age  of  twenty-one  until 
their  residence  shall  be  subsequentiy  continued  the  length  of 
time  required  by  the  section — a  consequence  never  contemplated 
nor  intended  by  the  framers  of  the  constitution. 

The  plain  and  literal  signification  of  this  part  of  the  consti- 
^tion  is,  in  our  opinion,  entirely  consistent  with  its  evident 
abject  and  design;  that  is,  to  point  out  the  qualifications  neces- 
sary to  entitie  a  person  to  a  vote.  He  must  be  a  white  citizen 
of  the  age  of  twenty-one  at  the  time  he  offers  to  vote,  and  must 
have  previously  resided  in  the  state  and  precinct  the  prescribed 
time,  and  no  other  positive  qualification  is  necessary.  It  does 
not  require  a  residence  after  he  becomes  a  citizen,  or  after  he 
attains  the  age  of  twenty-one,  but  only  a  previous  residence 
next  preceding  the  election,  either  before  or  after  he  acquires 
citizenship  or  attains  majority. 

If  any  doubt  could  exist  as  to  its  true  meaning,  there  are  soma 
considerations  which  it  seems  to  us  must  effectually  silence  and 
remove  all  doubt  upon  the  subject. 

The  former  constitution  of  this  state,  which  was  adopted  on 
the  seventeenth  day  of  August,  1799,  contained  the  following 
provision,  viz.:  "Every  free  male  citizen  (negroes,  mulattoes^ 
and  Indians  excepted)  who  at  the  time  being  hath  attained  to 
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the  age  of  twenty-one  years,  and  resided  in  the  state  two  years, 
or  the  oorinly  or  town  in  which  he  offers  to  vote  one  year,  nert 
preceding  the  election,  shall  enjoy  the  right  of  an  elector." 

It  will  be  readily  perceiyed  that,  so  far  as  the  present  question 
is  concerned,  there  is  no  substantial  difference  between  this  pro- 
vision and  the  one  on  the  same  subject  which  is  contained  in 
the  new  constitution. 

The  construction  of  this  part  of  the  former  constitution  was 
firmly  settled  by  a  uniform  practice  of  half  a  century.  The 
alien  who  had  resided  in  the  state  the  requisite  time  was  per- 
mitted to  Yote  immediately  after  he  became  a  citizen.  His  right 
to  do  so  was  never  questioned.  It  was  universally  conceded, 
and  thus,  by  general  concurrence,  the  true  meaning  of  the  lan- 
guage used  in  the  constitution,  in  relation  to  the  qualification 
of  electors,  was  clearly  and  unequivocally  defined.  The  prac- 
tice referred  to  constitutes  a  part  of  the  history  of  the  state,  and 
as  such  may  be  judicially  noticed  by  this  court.  This  construc- 
tion was  also  concurred  in  by  the  legislature,  as  is  proved  by  its 
enactments  on  the  subject  of  illegal  voting.  A  penalty  was 
denounced  by  statute  on  a  person  who  should  vote  who  was  not 
a  citissen,  or  who  had  not  resided  in  the.  state  two  years,  or  in 
the  county  where  he  offered  to  vote  one  year,  next  preceding  the 
election,  or  who  had  not  attained  the  age  of  tweniy-one  years, 
or  who  was  not  a  Resident  of  the  state,  or  who  resided  in  another 
county;  but  no  fine  was  imposed  on  a  naturalized  citizen  for 
voting  before  he  had  resided  in  the  state  two  years,  or  in  the 
county  one  year,  after  he  became  a  citizen. 

The  framers  of  the  new  constitution  must  be  presumed  to 
have  known  what  construction  this  part  of  the  former  constitu- 
tion had  received;  and  when  they  adopted  the  same  provision 
substantially  as  a  part  of  the  new  constitution,  they  must  have 
intended  that  it  should  have  the  sazne  meaning  and  operation 
which  it  had  under  the  former.  This  conclusion  wotdd  seem  to 
be  irresistible,  for  if  any  alteration  had  been  desired  or  contem- 
plated by  them  on  this  subject,  they  would  have  made  such  a 
change  in  the  language  they  used  as  would  have  clearly  indicated 
such  an  intention.  Their  omission  to  do  this  removes  all  doubt 
on  this  point,  and  conclusively  demonstrates  that  their  intention 
was,  by  retaining  the  same  language  which  was  used  in  the 
former  constitution,  to  adhere  to  the  practice  which  bad  so  long 
and  uniformly  prevailed  under  it. 

It  is  a  well-established  rule  of  construction,  the  wisdom  of 
which  has  been  justified  by  experience,  that  when  the  meaning 
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of  any  one  piOTiaion  of  an  instrument  is  obsoure,  imoertain,  or 
ambiguous,  other  parts  of  the  same  instrument  may  be  resorted 
to  for  its  illustration,  and  for  the  purpose  of  explaining  the 
ambiguity.  If,  then,  the  meaning  of  the  section  of  the  consti- 
tution in  question  were  doubtful,  we  find  other  provisions  in  the 
same  instrument  on  kindred  subjects,  the  consideration  of  which 
would  have  the  e£fect  of  dispelling  every  doubt,  and  would  clearly 
prove  that  the  construction  contended  for  on  the  part  of  the 
plaintiff  is  correct. 

The  constitution  in  prescribing  the  qualifications  of  members 
of  the  house  of  representatives,  of  senators,  and  even  of  the  gov* 
emor  of  the  state,  only  requires  that  they  shall  be  citizens  of  the 
United  States  at  the  time  of  their  election.  In  other  respects 
they  are  required  to  have  higher  qualifications  than  the  elec- 
tors. Would  it  not  be  a  singular  anomaly  in  the  organization 
of  a  government  if  the  voter  should  not  be  qualified  to  exercise 
the  right  of  suffi»ge,  and  yet  would  be  qualified  to  be  a  member 
of  the  legislature,  a  senator,  or  the  governor  of  the  common- 
wealth ?  Can  it  be  supposed  that  the  f  ramers  of  the  constitu- 
tion intended  to  bring  about  such  a  result?  Should  not  such 
a  construction,  therefore,  be  put  upon  the  language  used  in  de- 
fining the  qualifications  of  a  voter  as  would  avoid  such  an  ab* 
surdity?  Does  not  the  language  used  in  prescribing  the  quali • 
fications  of  the  persons  to  be  elected,  which  is  clear  and  explicit, 
and  only  requires  that  they  shall  be  citizens  of  the  United  States 
at  the  time  they  are  elected,  remove  all  doubt  as  to  the  true 
meaning  of  the  language  which  prescribes  a  similar  qualification 
on  the  part  of  the  electors  ? 

The  construction  we  put  upon  this  part  of  the  constitution  is 
therefore  sustained  by  that  which  was  given  to  a  similar  clause 
in  the  former  constitution,  and  universally  acquiesced  in  as  be* 
ing  correct,  as  well  as  by  the  analogies  which  exist  between  this 
and  other  parts  of  the  same  instrument,  and  the  reasons  and 
conclusions  deducible  therefrom. 

We  are  therefore  unanimously  of  the  opinion,  upon  the  ques- 
tions arising  upon  the  demurrer,  that  the  law  was  for  the  plain- 
tiff,  and  that  the  circuit  court  eired  in  rendering  a  judgment  for 
the  defendant. 

Wherefore  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  the  plaintiff's  pe- 
tition, and  for  further  proceedings  consistent  with  this  opin* 
ion 
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LiABiLiTT  OF  JuDtoiAL  Offickbs:  8m  P^tiT  T.  Ptorwon,  61  Am.  Dea 
488^  note  441,  where  other  OMes  are  ooUected;  Dmiahoe  t.  iKdbaftb,  Id.  251 

CoUBTt    HATOrO    COMMOlf-LAW    JUBISDIOnON,  KITHBE  OmSAl.  Oft  Ij» 

mDt  we  empoweied  by  congress  to  admit  sliens  to  eltimnhip:  iVopb  v. 
JfeOswtm,  77  QL  640,  oitiog  the  prinoipsl  esse. 


DUMESNIL  V.   DUPONT. 

[18  B,  MomoB,  800.] 

iwaasunwn  ov  Ooubts  ov  Equitt  in  Caabs  ov  Nuxsasoi^  whelberpe^ 
Uo  or  priyate,  is  well  established. 

Coram  ov  Equitt  wnx  Qramt  Ikjunotiox  to  Rebtraik  Nudaiicii^  only 
la  oases  where  the  faot  of  the  ezistenoe  of  the  naissooe  is  desriy  made 
oat  apon  determinate  and  satis£sotory  evidenee.  If  the  evidsnoe  be  eon- 
flioting  and  the  injury  doabtfnl,  the  injunction  will  not  be  granted. 

Davokb  to  Risidbnts  of  Viodtitt  of  PowDSR-HOirex  which  is  properly 
constnicted  and  managed,  is  not  so  impending  or  probable  as  to  anthor- 
lae  the  chancellor  to  decree  the  abatement  of  snch  house  as  a  nnisanoe. 

PKnnoH  in  equity  far  abatement  of  nnisanoe.  The  opinion 
states  the  facts. 

HamiUcn  Pope,  and  Fry  and  Mdd,  for  the  appellant. 

ButtiU  and  Smith,  for  the  appellees. 

By  Oourty  Dutall,  J.  The  appellant  alleges  in  his  petition 
that  the  defendants  had  erected,  or  were  the  owners,  of  a  pow- 
der-house situated  on  the  Oakland  plank  road,  within  half  a 
mile  of  the  limits  of  the  city  of  Louisrille,  within  about  three 
hundred  yards  of  the  appellant's  residende,  and  but  a  short  dis- 
tance from  his  neighbors'  houses;  that  large  quantities  of  pow 
der  are  kept  constantly  in  the  house;  that  no  person  is  kept  in 
charge  of  it,  and  it  is  liable  to  be  fired  or  destroyed  in  Tarioua 
ways;  that  should  an  explosion  occur,  the  family  of  appellant, 
and  those  of  his  neighbors,  would  be  greatly  injured,  if  not 
killed,  and  their  property  destroyed;  that  they  are  greatly 
disturbed  about  the  proximity  of  the  powder-house,  and  are 
seriously  apprehensive  of  danger  and  injury;  and  he  prays  an 
abatement  of  the  house  as  a  nuisance,  and  for  general  relief. 

The  appellees,  in  their  answer,  admit  that  they  own  and  are 
using  the  powder-house  for  the  purposes  mentioned.  They  say 
it  was  built  in  1853,  and  was  used  for  the  storage  of  powd'^r 
until  July,  1854,  when  they  bought  it  for  the  samo  purpose,  but 
without  any  knowledge  that  such  use  was  objected  to  bj  any 
one;  that  they  are  merchants  of  Louisville,  and  furnish  all  the 
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powder  Bold  in  that  market*  and  keep  in  stoie  only  bo  much  a8 
will  supply  the  demand  of  the  public;  that  the  supply  of  pow- 
der kept  by  them  is  a  matter  of  great  convenience  to  the  pub- 
lic, and  of  advantage  to  the  commerce  of  the  cily;  that  their 
magazine  is  well  constructed,  and  is  protected  against  accidents 
bj  secure  fencing,  lightning-rods,  and  by  the  constant  pres- 
•ence  of  a  trusty  man,  whose  sole  business  is  to  attend  to  it,  and 
who  alone  is  permitted  to  enter  it;  that  it  stands  in  a  sparselj 
4Mttled  neighborhood,  and  that  should  an  explosion  occur,  the 
danger  of  which  is  very  remote  and  improbable,  it  would  not 
seriously  injure  either  the  property  or  family  of  the  appellant  or 
his  neighbors. 

The  proof  sustains  substantially  the  allegations  of  the  answer, 
•except  as  to  the  probable  effects  of  an  explosion,  in  regard  to 
which  the  witnesses  differ.  It  is  proved  that  the  appellant's 
house  stands  about  three  hundred  and  thirty  yards  from  the 
magazine;  another  residence  five  hundred  yards  distant,  another 
three  hundred  yards,  and  a  tavern-house  about  two  hundred  and 
sixty  yards.  No  effort  was  made  to  show  by  the  proof  any  de- 
fect in  the  arrangement  or  constrrction  of  the  building,  or  any 
impropriety  in  conducting  the  business.  So  that  the  only  ques- 
tion arising  upon  the  record  is,  whether  this  powder-magazine 
is  a  nuisance,  the  abatement  of  which  is  within  the  jurisdiction 
of  the  chancellor. 

The  power  and  jurisdiction  of  courts  of  equity  in  cases  of 
nuisance,  whether  public  or  private,  cannot  now  be  ques- 
tioned. It  has  long  been  recognized  and  acted  upon  by  the 
<!Ourts  of  England  and  of  this  country,  and  is  said  to  be  founded 
upon  the  ability  of  such  courts  to  give  a  more  complete  and  per- 
fect remedy  than  is  attainable  at  law.  But  in  all  cases  of  this 
sort,  courts  of  equity  will  grant  an  injunction  to  restrain  a  nui- 
sance, public  or  private,  only  in  cases  where  the  fact  is  clearly 
made  out  upon  determinate  and  satisfactory  evidence,  for  if  the 
evidence  be  conflicting  and  the  injury  doubtful,  that  alone  will 
constitute  a  ground  for  withholding  this  extraordinary  interpo- 
sition: 2  Story's  Eq.  Jur.,  sec.  924,  and  the  authorities  there 
oited. 

In  the  case  of  Earl  of  Bipon  v.  ffobarl,  1  Cooper's  Sel.  Cas.  333, 
S.  C,  3  Myl.  ft  E.  169,  the  principles  which  regulate  and  limit 
the  jurisdiction  of  the  chancellor  in  such  cases  are  thus  stated 
by  Lord  Brougham:  "  If  the  thing  sought  to  be  prohibited  is  in 
itself  a  nuisance,  the  court  will  interfere  to  stay  irreparable  mis- 
without  waiting  for  the  result  of  a  trial.    But  where  the 
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Bought  to  be  restndned  is  not  nnffvoidably  and  in  itnd* 
noxious,  but  only  something  which  may  according  to  circiim- 
stances  proTe  so,  then  the  court  will  refuse  to  intezfeie.  'tht 
distinction  between  the  two  kinds  of  erection  or  operation  is 
obvious,  and  the  soundness  of  that  discretion  seems  undeniable, 
which  would  be  very  slow  to  interfere  where  the  thing  to  be 
stopped,  while  it  is  highly  beneficial  to  one  pariy,  may  very  possi- 
bly be  prejudicial  to  none.  The  great  fitness  of  pausing  much 
before  we  interrupt  men  in  those  modes  of  enjoying  or  improv- 
ing their  property  which  are  prima  facie  harmless,  or  even  praise- 
worthy, is  equally  manifest.  And  it  is  always  to  be  borne  in 
mind  that  the  jurisdiction  of  this  court  over  nuisances  by  injunc- 
tion, at  all,  is  of  recent  growth,  has  not  till  veiy  lately  b^n  much 
exercised,  and  has,  at  various  times,  found  great  reluctance  on 
the  part  of  the  learned  judges  to  use  it  even  in  cases  where  the 
thing  or  the  i*ct  complained  of  was  admitted  to  be  directly  and 
immediately  hurtful  to  the  complainant.  It  is  also  very  material 
to  observe  that  no  instance  can  be  produced  of  the  interposition 
by  injunction  in  the  case  of  what  we  have  been  regarding  as  ac 
eventual  or  contingent  nuisance.'' 

Various  other  authorities  to  the  same  efibct  might  be  cited, 
but  it  is  unnecessary.  It  may  now  be  regarded  as  the  settled 
doctrine  upon  this  subject  that  courts  of  equity  will  never  in- 
terfere by  injunction  to  abate  or  restrain  a  so-called  nuisance, 
except  in  the  class  of  oases  indicated.  And  this  brings  us  to 
the  consideration  of  the  question  whether  the  powder-house  of 
the  appellees  is  per  se  a  nuisance,  public  or  private. 

The  testimony  shows  that  if  a  powder-house  or  magaane  \h 
properly  constructed  and  managed,  the  danger  of  an  explosion 
is  veiy  slight;  that  the  magazines  under  the  control  of  the  gov- 
ernment have  never,  or  at  least  very  rarely,  been  known  to  ex- 
plode; that  the  magazines  in  the  forts  on  the  western  frontier 
were  generally  established  within  from  thirty  to  one  hundred 
feet  of  the  quarters  occupied  by  the  officers  and  troops,  and  out 
of  the  great  number  of  such  magazines,  not  one  explosion  has 
occurred.  One  of  the  witnesses  states  that  he  has  been  familiar 
with  the  business  of  storing,  transporting,  and  handling  pow- 
der for  more  than  twenty  years,  and  that  he  recollects  having 
heard  of  but  two  explosions  within  that  period,  one  of  which 
occurred  at  Maysville,  the  other  at  NashTille. 

This  record  does  not  exhibit  the  number  of  powder-houses 
that  have  been  constructed  in  the  United  States  for  the  last  fifty 
years,  or  what  number  of  them  have  explode<l,  or  the  amount 


Feb.  1868.]  DuMESNiL  v.  Dupont.  753 

ef  injuzy  to  pezsons  or  properly  that  lias  resulted  from  such 
explosions;  but  we  may  Tentore  the  suggestion  that  if  a  calcula- 
tion was  made,  based  upon  these  Joto,  according  to  the  doctrine 
of  chances,  it  would  demonstrate  that  the  danger  apprehended 
by  the  appellants  in  this  case  is  more  imaginary  than  real,  or  at 
any  rate,  that  it  is  not  such  an  impending  or  probable  danger  as 
would  authorize  the  interposition  of  the  chancellor.  And  we 
may  remark,  in  this  connection,  that  the  vague  generalities  of 
the  ancient  common-law  writers  in  defining  a  nuisance  would 
afford  a  very  unsafe  guide  in  the  investigation  of  questions  of 
this  sort,  at  the  present  day.  For  instance,  it  has  been  said  by 
Lord  Mansfield  that ''  it  is  enough  [to  create  a  nuisance]  if  it 
renders  the  enjoyment  of  life  uncomfortable; "  and  this  is  re- 
lied upon  as  authority  in  the  case  before  us.  But,  as  was  held 
by  this  court  in  the  case  of  Lexington  and  Ohio  BaUroad  v. 
Applegaie,  8  Dana,  289  [33  Am.  Dec.  497],  "  the  law  is  made 
for  the  times,  and  will  be  made  or  modified  by  them.  The  ex- 
panded and  still  expanding  genius  of  the  conmion  law  should 
adapt  it  here,  as  elsewhere,  to  the  improved  and  improv- 
ing condition  of  our  country  and  countrymen,  and  there- 
fore railroads  and  locomotives,  the  offspring,  as  they  will  be 
the  parents,  of  progressive  improvements,  should  not  in  them- 
selves be  considered  as  nuisances,  although  in  ages  that  are  gone 
they  might  have  been  so  held,  because  they  would  have  been 
comparatively  useless,  and  therefore  mischievous." 

The  point  under  consideration  has  been  conclusively  settled 
by  very  high  judicial  authority.  In  People  v.  Sands^  1  Johns. 
78  [3  Am.  Dec.  296],  it  was  held  that  the  right  of  manufacturing 
and  vending  an  article  so  essential  to  the  public  defense,  and 
of  extensive  private  consumption,  will  not  be  denied.  "From 
this  must  follow  the  right  of  storing  it,  either  for  sale,  or  until 
it  be  wanted  for  national  or  other  purposes.  The  only  difficulty 
is  to  say  how  and  where  it  shall  be  kept;  and  here  the  option  of 
the  owner  must  control,  provided  the  lives  of  the  surrounding 
or  passing  inhabitants  be  not  thereby  exposed  to  probable  dan- 
ger, either  from  the  place  or  manner  of  keeping  it.  If  mere  pos- 
sible injury  be  a  ground  for  a  prosecution,  it  will  amount  to  a 
total  proscription  of  the  commodity.  But  if  it  be  not  permitted 
to  place  them  [magazines]  near  to  any  dwellings  or  highways, 
who  would  be  at  the  expense  of  their  erection  ?  " 

The  powder^house  in  that  case  was  situated  near  the  dwelling« 
bouses  on  a  street  in  the  city  of  Brooklyn,  and  it  was  held  not 
to  be  a  nuisance.    Chief  Justice  Kent  concluded  his  able  opinion 
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with  a  qaotaiion  from  3  Atkjn»  that  the  f ears  of  mankind  will  oot 
alone  create  a  nuisance  without  the  existence  of  real  danger. 

The  same  doctrine  was  recognized  in  the  subsequent  case  of 
Ifyen  Y.  MaUxftn,  6  Hill,  294,  and  in  numerous  other  Amencan 
oases  not  neoessaiy  to  refer  to. 

The  only  adjudged  case  we  have  met  with  in  which  {he  pris' 
dple  seems  to  haye  been  differently  settled  is  that  of  CheaOiam 
▼,  Shearon^  Swan,  213,  in  which  the  learned  judge  argues  that 
*'  there  are  few  things  one  could  do  that  would  annoy  the  com- 
munity more  than  the  deposit  of  a  large  quantity  of  gunpowder 
in  the  midst  of  a  populous  city;  *'  and  '*  the  fact  th|it  it  is  lia- 
ble to  explode  by  means  of  lightning,  against  which  no  human 
agency  could  guard,  is  dedsive  of  the  question.  If  its  explosion 
could  only  be  produced  by  human  agency  alone,  there  would 
be  much  force  in  the  reasoning  of  the  majority  of  the  court  in 
People  T.  Sonde,  1  Johns.  78  [3  Am.  Deo.  296],  that  the  question 
whether  it  is  a  nuisance  or  not  depends  upon  the  manner  in 
which  it  is  kept."  But  eyen  then,  he  says,  '*  some  accident 
might  cause^  an  explosion,  and  such  would  be  the  terrible  and 
wide-spread  destruction  from  it  that  the  whole  population  would 
liye  in  dread  of  some  horrible  catastrophe.'*  ''But  when  we 
know  that  the  electric  fluid,  the  irresistible  effects  of  which  are 
disclosed  in  every  thunder-storm,  may,  in  defiance  of  eyezy  pre- 
caution, at  any  moment  cause  it  to  explode,  it  cannot  "be  doubted 
that  if  five  hundred  kogs  were  stored  in  a  magasine  in  the  heart 
of  this  city,  every  thunder-storm  wotdd  awaken  a  umveEsal  alarm 
and  consternation  in  the  minds  of  the  inhabitants." 

This  decision  cannot  be  regarded  as  authority  in  the  case  be> 
fore  us,  for  several  reasons:  1.  Because  it  was  rendered  in  an 
action  on  the  case  brought  by  the  owner  of  certain  houses  in 
Nashville,  to  recover  for  injuries  done  to  them  l^  the  explosion 
of  a  powder-house  owned  by  the  defendant  situated  in  a  popu- 
lous part  of  the  town.  The  two  cases  are  therefore  edsentially 
different,  both  with  regard  to  the  facts  involved,  and  to  the 
nature  of  the  relief  sought.  2.  Because  the  principles  and 
reasoning  upon  which  the  decision  rests  are  opposed  to  the  un- 
broken current  of  modem  authority,  English  and  American,  upon 
this  subject.  It  assumes  that  whatever  is  calculated  to  create 
fears  and  apprehensions,  however  remote  or  uncertain  or  iiii- 
probable  the  danger  may  be,  is  a  nuisance  per  ee.  It  is  hardlj 
necessary  to  refer  to  the  consequences  which  wotdd  result  from 
this  sweeping  doctrine.  It  would  not  only  expel  gunpowdet 
from  the  vicinity  of  towns  and  cities  to  points  remote  from  the 
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habitatioiisof  xnen»  inoonTexiient  and  in  many  cases  inaccessible 
to  the  ordinazy  channels  of  commerce,  but  it  would  subject  to 
the  extzaordinazy  jurisdiction  of  the  chancellor  evezy  ndlroad, 
and  evezy  factozy,  and  all  machinezy  propeUed  by  steam,  upon 
the  ground  that  injury  may  result,  or  an  explosion  may  occur, 
and  that  the  continual  apprehensions  of  danger,  excited  by  these 
and  similar  causes,  render  the  enjoyment  of  life  and  property 
uncomfortable.  For  it  cannot  be  assumed,  from  anything  ap- 
pearing in  the  record,  that  a  well-constructed  powder-house, 
carefully  guarded  and  prudently  managed,  is  more  dangerous 
than  a  locomotive  passing  through  the  densely  populated  streets 
of  a  city,  or  a  large  manufacturing  establishment  propelled  by 
steam,  surrounded  by  habitations  within  reach  of  the  effects  of 
an  explosion  that  may  occur  at  any  moment  And  yet  neither 
the  locomotive  nor  the  manufactozy  has  ever  been  adjudged  a 
nuisance,  so  far  as  we  know. 

It  results  from  the  view  we  have  taken  of  the  principles  appli* 
cable  to  this  case,  that  the  injunction  was  properly  discharged 
fay  the  chancellor,  and  the  judgment  is  therefore  affirmed. 

Wbxv  Injuhotion  AOAnrar  Nuibavoi  will  bb  Oramtbd:  See  WcteoU  r, 
Jf aNdfc,  66  Am.  Dec  790^  note  700,  whore  other  oMei  are  collected. 

Fownsa-iCAOABnni  ab  Nuuulnob:  See  WoleoU  t.  MeUckt  66  Am.  Dea  700^ 
Doto  TWg  where  other  cbmb  we  ooUeeted. 


Hawkins  v.  Baiil'b  Admikibxbatob. 

[18  B.  IConoB,  818.] 

Aaswsa  Bwobn  to  avd  Lodobd  with  Papbbb  ik  Gaubb  immediately  eflv 
the  oommenoement  of  the  action,  and  naed  in  the  trial  of  the  anit,  la  ti 
he  legaided  aa  a  part  of  the  record  in  the  appellate  oonrt,  althoagh  it 
waa  noTer  noticed  upon  the  order-book. 

BiaxB  or  Onb  CoRTJUcrnHQ  Pabtt  dobs  not  Ofsbatb  ab  Rblbabb  ob 
DnoHABOB  from  the  performance  of  hia  part  of  the  agreement,  where  it 
la  of  each  a  charaoter  that  it  may  be  performed  by  liia  peraonal  repra- 
aentatlTe. 

Whbbb  Dbbtqb  AoasBB  to  Pat  bt  Sawivg  dtto  LutcBsa  timber  which 
the  creditor  ia  to  fomlah,  and  the  latter  diea  before  fnmiahing  it,  the 
debtor  cannot  be  compelled  to  pay  in  money,  nor  la  there  any  hreanh  of 
eotttraot  on  hia  part,  ontil  the  timber  haa  been  fnmiahed  to  him  and  he 
refnaea  to  aaw  it. 

Plimov  in  eqnily.    The  opinion  states  the  faote. 

Jefenon  Brown,  for  the  appeUani. 
Barton,  tor  the  appellee. 
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By  Cotirt,  Simpson,  J.  Ball,  in  hia  life-tnne,  sold  to  HawkiDS 
ft  saw  and  grist  mill,  and  about  twenty  acres  of  land,  for  the 
price  of  one  thousand  fi^e  hundred  dollars.  The  purchaser 
executed  his  note  to  a  third  person  for  fiye  hundred  doUafs 
thereof,  and  for  the  residue  he  executed  his  two  several  notes  to 
his  Tender.  The  two  notes  last  named  were,  according  to  the 
stipulations  therein  contained,  to  be  paid  in  sawing,  at  fifty 
cents  per  hundred  feet,  board  measure,  the  vendor  to  furnish 
the  logs  out  of  which  the  lumber  was  to  be  sawed. 

Ball,  the  vendor,  died  before  the  first  note  had  been  folly 
paid,  and  this  action  was  brought  by  his  administrator  after  his 
death,  against  Hawkins,  the  purchaser,  to  enforce  the  payment 
of  the  balance  of  the  purchase  money.  The  plaintiff,  in  his 
petition,  after  stating  the  contract,  alleged  that  it  was  out  of 
his  power  to  furnish  logs  sufficient  to  saw  lumber  enough  at 
fifty  cents  per  hundred  feet  to  pay  the  balance  due  on  the  notes, 
which  were  exhibited  by  him.  He  also  alleged  that  the  estate 
of  his  intestate  was  insolvent,  and  that  he  had  brought  an  ao» 
tion  for  the  settlement  thereof,  which  was  still  pending.  H6^ 
did  not  allege  that  he,  or  any  person  authorized  by  him,  had 
furnished  any  logs  to  be  sawed  into  lumber  by  the  defendant, 
but  merely  stated  his  inability  to  furnish  the  logs,  and  alleged 
that  the  defendant  refused  to  pay  the  balance  due  upon  thtt* 
notes. 

The  defendant,  in  his  answer,  stated  that  he  had  freqpientlj 
requested  the  plaintiff  to  furnish  the  logs,  so  that  he  might  sam 
the  lumber,  and  finish  paying  for  the  land,  and  that  he  had 
been  always  ready,  willing,  and  aUe  to  comply  with  the  con- 
tract on  his  part. 

The  court  below  rendered  a  judgment  against  the  defendan\ 
for  the  balance  of  the  purchase  money,  and  from  that  judgment 
he  has  appealed.  On  the  part  of  the  appellee,  it  is  insisted  that 
the  judgment  is  correct,  inasmuch  as  it  appears  that  the  answer  ol 
the  appellant  was  never  filed  of  record;  and  it  is  contended  that 
the  allegations  in  the  petition  must  therefore  be  taken  as  true. 
It  appears,  however,  that  the  answer  was  sworn  to,  and  lodged 
among  the  papers  immediately  after  the  commencement  of  the 
action,  and  upwards  of  two  years  before  the  cause  was  tried.  It 
is  also  evident  from  the  record  that  the  answer  was  used  upon 
the  trial,  for  a  payment  claimed  in  the  answer,  and  not  credited 
on  the  notes,  was  allowed  by  the  final  judgment.  Under  thest 
circumstances,  the  answer  should  be  treated  as  part  of  the 
record,  notwithstanding  the  failure  to  noUce  it  upon  the  order 
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book,  and  should  haye  the  same  effect  as  if  it  had  been  xegolarlj 
filed  of  record. 

Bat  ibe  same  question  would  arise  upon  the  plaintiff's  peti- 
tion alone  that  is  presented  npon  the  whole  record,  so  that  it  in 
not  Teiy  material  whether  the  answer  is  to  be  noticed  by  this 
court  or  totally  disregarded.  The  question  is,  and  upon  its 
determination  tixe  propriety  of  the  judgment  appealed  from  de- 
pends. Can  the  appellant  be  compelled  to  pay  the  balance  of  the 
price  of  the  land  in  money,  contrary  to  the  express  stipulations 
of  his  contract? 

It  is  CTident  that  the  plaintiff's  intestate  could  not,  in  his  life* 
time,  have  maintained  an  action  on  the  notes  against  the  pur* 
chaser  for  the  balance  of  the  price  of  the  land,  without  showing 
a  breach  of  the  contract  on  his  part.  This  he  could  only  have 
done  by  alleging  that  he  had  furnished  the  logs,  and  the  pur- 
chaser had  failed  or  refused  to  saw  the  lumber.  Does  the  death 
of  the  Tender  change  the  nature  of  the  contract,  and  convert  the 
liability  of  the  purchaser  into  a  moneyed  demand  f  The  contract 
itself  contains  no  such  stipulation,  and  the  death  of  one  of  the 
contracting  parties  cannot  operate  as  a  revocation  of  his  ])art  of 
the  agreement,  where  it  is  of  such  a  character  that  it  can  be  per- 
formed by  his  personal  representative.  In  Chitty  on  Contracts, 
p.  98,  it  is  laid  down  that  **  death  is  in  general  no  revocation 
of  an  agreement,  but  it  may,  unless  it  be  a  personal  engage* 
ment  to  be  performed  by  the  testator  himself  only,  and  requir- 
ing his  personal  skill  or  taste,  be  completed  by  his  executor. 
This  doctrine  was  recognized  und  acted  on  in  the  case  of  ShiUtM 
V.  Johnaon'8  Adm'r,  5  B.  Mon.  600." 

There  is  nothing  personal  in  the  character  of  that  part  of  the 
contract  which  the  vendor  had  to  perform.  Any  person  can 
furnish  logs  suitable  to  saw  into  lumber,  and  the  personal  rep- 
resentative can  have  that  part  of  his  intestate's  engagement  per- 
formed by  other  persons,  if  he  cannot  do  it  himself. 

The  purchaser  is  only  bound  to  pay  the  notes  sued  on  in 
labor,  and  the  logs  have  to  be  furnished  by  the  other  party,  to 
enable  him  to  perform  this  labor,  and  comply  with  his  part  of 
the  contract. 

It  is  always  necessaxy  to  show  a  breach  of  a  contract  before 
any  damages  can  be  recovered  for  its  violation.  No  breach  of 
the  appellant's  contract  was  either  alleged  or  proved.  The 
judgment  against  him  was  therefore  wholly  unauthorized.  He 
has  not  undertaken  to  pay  the  notee^sued  on  in  money;  and  no 
Judgment  can  be  rendered  thereon  against  him,  unless  a  breach 
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of  bis  oontiaot  be  first  establiabed.  It  may  be  inconvenient  for 
the  administrator  to  manage  sach  a  demand^  bat  that  is  no  rea- 
son why  the  obligation  of  the  other  party  shonld  be  changed. 

The  demand  may  be  of  less  yalae  than  a  note  for  the  payment 
of  monqr*  bat  that  is  a  good  reason  why  the  obligor  in  the  notes 
shoald  not  be  compelled  to  pay  the  money.  If  the  aJminia- 
trator  cannot  f  Ornish  the  logs  to  be  sawed  into  lomber,  he  has 
a  right  to  have  it  done  by  others;  or  if  it  be  more  beneficial  to 
the  estate,  he  can  sell  the  debt,  and  thas  oonyert  it  into  money. 
As  there  is  an  action  pending  for  the  settlement  of  the  estate, 
he  can  sabmit  the  whole  matter  to  the  coort  in  that  case,  and 
act  with  safety  ander  its  direction. 

Wherefore  the  jadgment  is  rerersed  and  canae  remanded, 
with  directions  to  dismiss  the  plaintiff's  petition. 


OOKTIBIITINO  FOBOB  OV  CoimUCTB  AS  AQAIICBT  DmBDBITB,  AHD  HOW  8dCB 

GoirxBAOXS  MAT  BE  Ekiobcbd. — A»  A  general  nile,  the  oontimcto  of  a  penoo 
Are  not  avoided  by  his  death,  bat  hie  peteonal  repreeentative  oontinnei  to  be 
bound  by  them  so  far  ae  the  means  to  oomplete  them  have  oome  into  hie  haoda 
In  the  case  of  iViUi  r.  Murray,  4  Ezch.  843, 865,  Parke,  B.,  said:  **  No  prop- 
osition in  law  is  clearer  than  that,  as  a  general  role,  the  executor  represent! 
the  person  of  his  testator  with  respeot  to  all  his  rights  and  liabilities  npon  sD 
his  oontraots."  And  in  Hyde  y.  Skmner,  2  P.  Wms.  196, 197,  Lord  Chancel- 
lor Macclesfield  said:  *'  The  execntors  of  every  person  are  implied  in  himself, 
and  bound  without  naming  them."  The  same  rule  applies  to  administra- 
tors. The  law  presumes  that  the  parties  to  a  contract  bind  not  only  them- 
selves,  but  their  personal  representatives.  A  personal  representative  is  there- 
fore liable  on  all  the  contracts  of  the  decedent  which  were  broken  in  lui 
life-time,  and,  except  those  contracts  whose  performance  require  his  penonal 
r(uU  and  taste,  on  all  those  that  are  broken  after  his  death.  *'An  executor 
or  administrator  is  liable,  in  general,  to  the  extent  of  the  assets  which  ooms 
to  his  hands  to  be  administered,  upon  all  the  contracts  of  the  deceased  re- 
maining undischarged  at  his  death.  Accordingly,  the  executor  or  adminis- 
trator is  liable,  so  far  as  he  has  assets,  for  debts  of  every  desoripticQ  due  from 
the  deceased,  either  debts  of  record,  as  Judgments,  statutes,  or  reoognijMnoes, 
or  debts  due  on  special  contract,  as  for  rent,  or  on  bonds,  covenants,  or  the 
like,  under  seal,  or  debts  on  simple  contracts,  as  notes  unsealed  and  promises 
not  in  writing,  either  expressed  or  implied:  **  2  Ch.  Gont.,  11th  Am.  ed.,  1406i. 
In  this  all  the  authorities  agree:  2  Williams  on  Executors,  1557;  ffffde  v. 
Skinner,  2  P.  Wms.  196;  Siboni  v.  Kirkman,  1  Mee.  ft  W.  418;  WUU  v.  Mnr- 
ray,  4  Exch.  843;  Wentvoorth  v.  Cock,  10  Ad.  &  EL  42;  Pahlnum  v.  King, 
49  HL  266;  Martin  v.  Hunt,  1  Allen,  418;  Brown  v.  LeaviU,  26  N.  H.  493; 
BiUingB's  Appeal,  106  Pa.  St.  658;  Pamell  v.  James,  6  Eich.  L.  370;  Oreen  v. 
Rugdy,  23  Tex.  539;  Ibwler  v.  Kelly,  3  W.  Va.  71.  But  if  a  contract  is  not 
complete  and  binding  upon  a  party  at  the  time  of  his  death,  his  administra- 
tors are  not  bound  by  it.  They  are  bound  to  complete  his  contracts,  but  are 
not  bound  to  complete  his  proposals:  Phipptv.  Jones,  20  PA.  8t.  280;  Sb  C, 
69  Am.  Dec.  708.  So  if  a  person  has  a  right  to  hold  goods  aa  ooosignee,  or  to 
pnrohase  them,  and  be  elects  the  former,  and  dies,  his  exeontor  cannot  elert 
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to  lak»  them  m  a  poTchase;  and  if  be  attempt  to  do  tcs  and  eell  them,  he  ie 
gailty  of  oonvendon:  Bacon  y.  Sondley,  3  Strobh.  L.  542;  8.  C,  61  Am.  Deo. 
64d.  An  action  may  be  maintained  against  an  executor  of  his  own  wrong,  if 
the  debtor  was  liable  at  the  time  of  his  deoeaie.  And  a  bill  in  equity  will  lie 
for  the  enforoement  of  a  demand  sounding  in  damages  for  the  breach  of  a  ooo* 
tiaot  by  the  testator,  to  be  satisfied  out  of  his  real  estate  in  the  hands  of  hla 
hdt  or  doTisee  in  default  of  the  personalty  to  discharge  the  same:  Fowler  r. 
JTefly,  3  W.  Va.  71.  An  heir  oan,  however,  only  be  held  liable  for  the  debt 
of  his  anoestor  to  the  extent  of  the  value  of  the  property  he  has  received: 
uVecm  ▼.  Rugdy^  23  Tex.  539. 

An  action  for  the  breach  of  a  promise  to  marry  is  not  an  action  '*upon  oon- 
traot,**  within  the  meaning  of  the  New  York  statute,  which  proyides  that 
"actions  of  account,  and  all  other  actions  upon  contraet,  may  be  maintained 
by  or  against  executors: "  Wade  r.  Kaib^fieiaeh,  16  Abb.  Pr.,  N.  S.,  104.  See 
also  the  note  to  Sumham  v.  CormoeU^  63  Am.  Dec  548,  where  this  question 
b  discussed  and  the  cases  collected.  A  contract,  the  duration  of  which  is  not 
fixed,  to  pay  a  reasonable  compensation  for  the  board,  tuition,  and  clothing  of 
a  person  whom  the  promisor  is  not  bound  to  support,  is  terminated  by  the 
death  of  the  promisor;  and  an  action  cannot  be  maintained  against  his  execu- 
tor for  anything  subsequently  funushed,  although  the  executor  gave  no  no- 
tice of  the  death:  Broumt  ▼.  MeDcmdd,  129  Mass.  66. 

LiASiUTT  UPON  CovsirAifTB  IV  LxASS. — ^Au  executor  is  liable  as  such  upon 
the  covenants  in  a  lease  executed  by  his  testator,  and  that,  too,  whether  he 
enters  into  possession  of  the  demised  premises  or  not:  Howasrd  v.  IleifunchU^ 
16  Hun,  177.  A  landlord,  after  the  death  of  his  tenant,  may  collect  the  rent 
from  the  personal  representative  to  the  extent  of  the  rents  and  profits  re- 
ceived by  the  latter  from  the  premises:  MilUr  v.  Knox,  48  N.  Y.  232.  The 
administrator  of  a  deceased  tenant  is  personally  liable  on  a  covenant  in  the 
leaae  to  pay  assessments,  etc.,  as  an  assignee,  where  ho  receives  tlie  rents  and 
profits  after  his  intestate's  death,  though  in  certain  special  cases  he  may  de- 
lend  in  part,  as  by  showing  that  there  are  no  assets,  and  that  the  land  is 
worth  less  than  the  sum  due;  but  this  is  strictly  matter  of  defense:  Matter 
qf  OaOoway,  21  Wend.  32;  S.  C,  34  Am.  Dea  209. 

AOBESMXWT  TO  MaKS  CxBTAIH  DISPOSITION  OP  PBOFSBTT  BY  WiLL  UUiy 

be  enforced  against  the  estate  of  the  promisor:  Qroen  v.  BroyU»,  3  Humph. 
167;  S.  C,  39  Am.  Dec.  156.  And  an  action  lies  against  the  executors  or 
administrators  of  one  who  in  his  life«time  contracts  with  another  that  if  the 
latter  live  with  or  support  him  he  will,  at  his  death,  devise  to  him  the  whole 
or  a  part  of  his  property:  B^U  v.  HtwiU,  24  Lid.  280;  Button  v.  Ilayden,  62 
Mo.  101;  HiaU  v.  WiUianu,  72  Id.  214;  S.  C,  37  Am.  Rep.  438;  Jacobean  v. 
Lt  Orangtf  3  Johns.  199;  Paltefmm  v.  Patteraon^  13  LI.  379;  Thompeon  v. 
Mireneh,  10  Yeig.  452.  And  where  a  father  made  an  oral  promise  to  give  his 
son  a  farm  at  his  death  if  the  son  would  support  him  and  his  wife  during 
their  lives,  and  the  son  did  so  support  them,  and  the  father,  intending  to  com- 
ply with  his  promise,  made  a  devise  of  the  farm,  which  turned  out  to  be  in- 
ndid,  it  was  held  that  such  devise  did  not  defeat  the  son's  right  to  the  farm 
ander  the  oral  agreement:  HUM  v.  WiUiam^,  72  Mo.  214,  8.  C,  37  Am.  Rep. 
438.  But  in  Drennan  v.  Douglas,  102  111.  341;  S.  C,  40  Am.  Rep.  595,  where 
ft  mnn,  having  had  sexual  connection  with  a  woman  who  was  at  the  time  the 
wife  of  another,  and  being  threatened  with  prosecution  by  her  after  she  be- 
oame  pregnant,  promised  to  make  a  will  giving  all  his  property  to  her  and 
the  child,  it  was  held  that  a  court  of  equity  could  not  sanction  or  enf(Mrce  a 
eontiaet  founded  upon  such  a  oonsideratJon. 
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Contracts  Stbictlt  Pebsoital  in  thetk  Natttrb  DETERMnn  n>os 
Dkath  of  the  party  by  whom  the  personal  service  is  to  be  performed.  la 
■ach  CMee,  the  personal  representatives  of  the  deceased  contractor  are  sol 
liable  for  the  performance  of  his  contracts.  This  is  the  only  exceotion  to  the 
mle  that  the  personal  representative  of  a  decedent  is  bound  to  perfonn  his 
contracts.  The  exception  itself  is  very  generally  admitted,  bat  the  difficulty 
arises  in  determining  what  contracts  come  within  it:  Wentwarth  t.  Coei,  10 
Ad.  ft  £1.  42;  SUxmi  v.  Kirhman^  1  Mee.  &  W.  421;  1  Pazsons  on  Cont.  131; 
Janin  v.  Browne^  69  CaL  37;  ShvUz  v.  JoJmmm,  5  B.  Mon.  497;  Silerv.  Gray, 
86  N.  C.  666;  BilUngs's  Appeal,  106  Pa.  St  658;  PoUock  on  Prindplea  of 
Contract,  367.  Breck,  J.,  delivering  the  opinion  of  the  court  in  S&tdlz  v. 
Johnmm,  6  B.  Hon.  497,  in  discussing  this  question,  said:  "The  general  rule 
Is,  that  the  executor  is  bound  to  perform,  and  may  also  enforce,  wheiJier 
named  in  them  or  not,  all  tlie  personal  contracts  of  his  testator.  To  this  rule, 
however,  contracts  or  agreements  which  require  something  to  be  perfonned 
by  the  testator  in  person,  form  an  exception.  But  this  exception  is  not  de- 
fried  and  limited  in  the  books,  with  such  precision  as  to  render  it  always 
easy  to  determine  whether  particular  cases  fall  within  it  or  noL  Judicial 
decisions  upon  the  subject  are  rare,  and  have  but  little  tendency  to  free  it  from 
difficulty."  The  majority  of  the  court  in  Janin  v.  Browne^  69  Cal.  44,  give 
the  following  examples  of  contracts  which  are  determined  by  the  death  of  the 
contracting  party:  "The  illustrations  ordinarily  put  of  personal  contracts  oo 
which  no  liability  attaches  upon  the  executor  or  administrator,  unless  a  breach 
occurred  in  the  life-time  of  the  deceased,  are:  A  pronuse  to  many;  the  con- 
tract of  a  master  to  instruct  his  apprentice;  of  an  author  to  compose  a  psr- 
ticular  work;  of  a  physician  or  lawyer  to  render  services.  But  probaLly  any 
other  contract,  from  which  it  appeared  that  it  was  the  intention  of  the  parties 
that  the  service  should  be  performed  by  the  contractor  in  person  alone, 
would  terminate  with  his  death.  In  such  case,  however,  the  contract  would 
be  held  personal  only  to  the  extent  that  it  clearly  appeared  from  its  lan- 
guage that  it  was  the  intention  that  one  of  the  parties  shoald  have  the  bene- 
fit of  the  personal  service  of  the  other.*'  The  question,  after  all,  is  one  to  be 
determined  by  ascertaining  the  intention  of  the  parties.  And  if  from  the  oon- 
struction  of  the  contract  it  appears  that  the  intention  of  the  parties  is  thai 
the  contractor  alone  in  person  is  to  perfonn  it,  and  that  it  is  not  to  be  per- 
formed by  any  other  person,  then  the  contract  is  to  be  regarded  as  personal 
within  the  meaning  of  the  exception.  Clark,  J.,  delivering  the  opinion  of 
of  the  court  in  the  recent  case  of  BiUi7igB*B  Appeal,  106  Pa.  St.  658,  said: 
'*  Where  the  agreement  is  for  services  which  involve  the  peculiar  skill  of  an 
expert,  by  whom  alone  the  particular  work  in  contemplation  of  the  parties 
can  be  performed,  or  more  generally,  where  distinctly  personal  considerations 
are  at  the  foundation  of  the  contract,  the  relation  of  the  pai-ties  is  dissolved 
by  the  death  of  him  whose  personal  qualities  constituted  the  particular  in- 
ducement to  the  contract.  •  .  .  •  But  where  a  party  agrees  to  do  that  which 
does  not  necessarily  require  him  to  perform  in  person  that  which  he  may, 
by  assignment  of  Us  contract  or  otherwise,  employ  others  to  do,  we  may 
fairly  infer,  unless  otherwise  expressed,  that  a  mere  personal  relation  was  not 

contemplated The  whole  question,  in  each  case,  is  one  for  oonstruo- 

tion,  and  depends  upon  the  intention  of  the  parties."  It  was  accordingly 
decided  in  that  case  that  a  contract  for  the  cutting  of  timber,  which  docs  not 
necessarily  involve  the  personal  skill  or  expert  knowledge  of  the  contractor, 
and  whicli  by  its  terms  is  extended  to  the  heirs,  executors,  and  administrators 
of  the  parties,  and  which  can  be  completed  within  a  reasonable  time,  survives 
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^e  death  of  one  or  both  of  the  ooDtnctiiig  putiei.  In  Wemiworih  t.  Coek^ 
10  Ad.  ft  EL  42|  one  of  the  parties  to  the  contract  agreed  to  capply  to  the 
other  a  certain  quantity  of  elate  every  month  for  a  definite  period,  and  before 
-that  period  expired  the  latter  died.  It  was  decided  that  an  action  could  be 
maintained  againat  his  adminietrator  for  refusing  to  reoeiye  slate  after  the 
-death  of  his  intestate.  In  Jeadn  v.  Browne,  69  OsL  87,  Browne  contracted 
with  Janin  to  build  a  house  for  him,  and  also  to  aell  certain  land  owned  by 
Janin.  After  the  house  was  completed,  but  before  the  sale  of  the  land,  Browne 
died.  And  the  majority  of  the  court  said:  **  What  remained  to  be  executed 
—the  sale  of  the  property— could  be  d<me  as  well  by  the  administrator  as  by 
Browne,  had  he  lived.'* 

Contracts  to  Covyey  Bjul  Ebtatb.— A  contract  by  which  a  party  in 
liis  life-time  agrees  to  couTcy  real  estate  to  another  sunrives,  and  may  be  en- 
teoed  against  his  representatives  or  heirs,  after  his  death.  In  nearly  all  the 
-•tates,  statutory  provision  is  made  for  the  completion  of  this  class  of  contracts; 
in  some  by  suits  in  equity,  and  in  others  by  proceedings  in  the  probate  court: 
flee  Pomeroy  on  Spec  Perf.  Cont.,  sec.  650,  note.  In  Pennsylvania,  formerly, 
if  a  contract  for  the  sale  of  land  was  unexecuted,  an  ejectment  was  substi- 
tnted  for  a  bill  in  equity,  and  a  court  of  law  with  a  jury  was  put  in  the 
place  of  a  chanceUor;  but  the  act  of  1834  invested  the  orphans'  court  with 
f nil  authority  to  make  and  enforce  a  decree  of  specific  perfonnance  in  every 
case  where  the  vendor  is  dead.  This  act  provides  an  ample  remedy  before  a 
tribunal  with  equity  powers,  and  superseded  the  former  action  of  ejectment: 
JTyen  ▼.  Bbdfc,  17  P^  St.  103;  see  also  Cfteit's  Appeal,  4  Id.  62;  a  C,  46 
Am.  Dee.  MS,  and  note  670.  In  JSstaU  qf  Oonrin,  61  OaL  160,  it  was  de- 
eided  that  the  California  statute  granting  to  the  probate  court  power  to  au- 
thorise the  executor  or  administrator  to  convey  in  such  cases  was  not  intended 
to  vest  in  that  court  more  extensive  power  than  was  administered  by  a  court 
of  equity;  and  therefore,  where  it  appears  in  such  a  proceeding  that  there  are 
third  parties  interested  in  the  controversy,  who,  if  the  proceedings  were  in 
•equity,  would  be  necessary  parties,  the  petition  should  be  dismissed.  Section 
1602  of  the  code  of  that  state  provides  that  if  upon  the  hearing  in  the  probate 
«ourt  **  the  right  of  the  petitioner  to  have  a  specific  performance  of  the  con- 
tract is  found  to  be  doubtful,  the  court  must  dismiss  the  petition  without 
prejudice  to  the  right  of  the  petitioner,  who  may,  at  any  time  within  six 
months  thereafter,  proceed  by  action  to  enforce  a  specific  performance  there- 
ol**  In  Oalifomia  the  contract  must  be  in  writing  in  order  to  give  the  pro- 
bate court  Jurisdiction:  Corf  v.  Hyde,  40  Id.  460.  But  a  probate  court  has 
jio  authority,  on  the  petition  of  an  executor,  to  order  him,  on  the  receipt  of 
money  loaned,  to  reconvey  real  estate  conveyed  to  his  testator  by  deed  abso- 
lute on  its  face,  but  intended  only  as  security  for  the  repayment  of  such  money: 
Andermm  v.  FUh,  41  Id.  306. 

On  Dbath  of  Joint  Cortractoii,  at  common  law,  the  liability  of  the  de- 
ceased on  the  contract  absolutely  ceased.  His  representatives  were  not  liable 
to  any  action  at  law;  the  surviving  contractors  alone  remained  liable,  and 
they  only  could  be  sued:  1  Ch.  PL  68;  Devayneer,  NobU,  1  Meriv.  563;  fiVim* 
mer  v.  Powdl,  2  Id.  30;  QodMH  v.  Good,  6  Taunt.  587;  Eny  v.  Donnilhomt, 
9  Burr.  1106;  3  Pomeroy 's  Eq.  Jur.,  sec  1301;  Pomeroy  on  Remedies,  sec. 
102;  Bowan  v.  Woodward,  2  A.  K.  Marsh.  140;  IbHer  v.  Hooper,  2  Mass.  572; 
JShnrjde  t.  CenUr,  6  Id.  18;  Biee,  AppeOani,  7  Allen,  112;  New  Haven  ds  N» 
Ok  v.  Hoyden,  110  Mass.  361;  Poole  v.  McLeod,  1  Smed.  ft  M.  301;  JenUne 
T.  De  Orca,  1  Cai.  Cas.  122;  Orani  v.  Shurier,  1  Wend.  148;  Oert  v.  Clarhe,  « 
011,360;  ^ra<{2^v.ihin0ett,3Denio,61;  /oAjMoa  t.  tf orv^,  84  N.  Y.  86|| 
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Bmrgofm  t.  Ohio  L.  L  S  T,  Co.,  5  Ohio  St,  686;  Wmper  ▼.  iSSb^odb,  6  Serg. 
ft  R.  202|  OhmdUr  v.  JVealf,  2  Hen.  &  M.  124;  AtweUy.  JiUton,  4  Id.  253; 
Seaman  r,  Slaierf  18  Fud.  Bep.  485.  In  case  ot  a  teyenl  contract,  or  of  a 
oontmot  joint  and  several,  the  executor  or  administimtor  of  one  of  the  partiss 
coiild  be  aned  in  a  aepaimte  action,  but  not  jointly  with  thesarviTors,  oecame 
be  was  to  be  chai^ged  de  bonis  tuUOoriB,  and  they  dt  honia  propriU:  MaUimm 
T.  ChJOdB^  5  OoL  78;  Soaman  ▼.  SlaUr^  18  Fed.  Bep.  486;  FmUt  ▼.  Hooper, 
2  lUm.  672;  Nem  HamnS  K.  €h.  ▼.  Harden,  110  Id.  861;  Jemkim  ▼.  Ik 
Orooi^  1  Oai.  Gas.  122.  But  in  G^Oifomia  an  action  ia  maintainable  npooa 
joint  promissory  note  against  n  surviving  maker  and  the  personal  representa- 
tive of  a  deceased  maker;  but  the  judgment  against  the  personal  representap 
tive  in  snob  case  must  be  made  payable  de  bonia  teetaiorie:  Boetwiek  v.  Me- 
Mhfo^,  62  CSaL  496;  Bani  qfStocHonr.  HowUmd,  42  Id.  129.  In  aeveral of 
the  states  it  b  expressly  provided  by  statute  that  if  one  of  several  joint  con- 
tractors dies,  his  estate  may  be  charged  as  if  the  contract  had  been  joint  and 
several,  that  is,  by  an  action  against  the  personal  representative  alone:  CWtft 
T.  MoM^iM^  11  Gush.  162;  Sampoon  v.  Shaw^  101  Maaa.  146;  NewHaweu  ^ 
y.  Co.  T.  Haiyden,  119  Id.  861;  Thompmm  t.  Johnten^  40N.  J.  L.  220;  Bmr- 
go^ne  v.  OMo  L.  L  4  T.  OSo.,  6  Ohio  St.  686.  And  in  a  number  of  states 
there  are  statutes  expressly  authorizing  an  action  to  be  brought  against  the 
survivors  and  the  penonal  representatives  of  the  deceased  joint  contractor: 
See  Fomeroy  on  Bemediea,  sees.  118,  803.  Banney,  C.  J.,  delivering  the 
opinion  of  the  court  in  Atryoyne  v.  Ohko  L.  /.  ^  T.  Co,<t  6  Ohio  St^  687»  re- 
ferring to  the  Ohio  statuts^  saidi  '*This  statute  effected  an  entire  abrogation 
of  the  oommon*law  principle  to  which  allusi<m  has  been  made,  and  left  the 
estate  of  the  joint  debtor  liable  to  every  l^al  remedy  as  fully  as  though  the 
contraet  had  been  joint  and  several.  Until  the  passage  of  the  act  to  establish 
a  code  of  dvil  procedure,  it  is  true,  his  personal  representatives  and  the  snr- 
vivors  could  not  be  sued  in  the  same  action.  But  by  the  thirty-eighth  sectioo 
of  that  act  it  is  provided  that '  persons  severally  liable  on  the  same  obligation 
or  instrument  may  all  or  any  of  them  be  included  in  the  same  action  at  the 
option  of  the  plaintiff.'  And  the  three  hundred  and  seventy-first  sectioo 
allows  a  several  judgment  to  be  given  against  any  one  of  the  defendants,  as 
the  nature  of  the  case  may  require*  In  the  opinion  of  the  court,  these  sec- 
tions permit  the  joinder  of  the  survivor  or  survivors  and  the  personal  repre- 
sentatives of  the  deceased  obligor  in  the  same  action,  whether  the  contract  is 
in  terms  joint  and  several,  or  is  made  so  by  the  ninetieth  section  of  the  ad- 
ministration statute  upon  the  death  of  the  joint  obligor,  and  authorise  a  sep- 
arate judgment  against  each  according  to  the  nature  of  their  respective  liabili- 
ties.*' Section  768  of  the  New  York  code  of  civil  procedure  provides  that 
'*  the  estate  of  a  person  or  party  jointly  liable  upon  contract  with  others  shall 
not  be  discharged  by  his  death,  and  the  court  may  make  an  order  to  bring  in 
the  proper  representative  of  the  decedent,  when  it  is  necessary  so  to  do  for 
the  proper  disposition  of  the  matter;  and  where  the  liability  is  several,  as 
well  as  joint,  may  order  a  severance  of  the  action  ao  that  it  may  proceed 
separately  against  the  representative  of  the  decedent,  and  againat  the  sur- 
viving defendant  or  defendants.**  The  Pennsylvania  act  of  March  22,  1861, 
provides  that  where,  in  a  case  pending  on  a  joint  contract,  note,  debt,  or  obli- 
gation, one  of  the  joint  contractors,  debtors,  or  pronusora  haa  died  ainoe  the 
commencement  of  the  suit,  the  same  shall  be  proceeded  in  to  judgment  against 
the  estate  of  the  decedent,  as  though  the  suit  had  been  commenced  against  the 
deoedentalone:i>iiitrmafiv.^flwlni:,77Pa.St.ll4.  In^sAv.Giiis,97ld.49Sk 
II  was  held  that  a  liberal  oonstmctlon  of  this  act  permits  the  plaintiff^  where 
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one  cf  Mveral  defendants  htm  died  since  the  oommenoement  of  the  action,  to 
bring  in  the  ezeontor  or  administrator  of  the  deceased  defendant  and  |nroceed 
•gainst  him  and  the  sarvivors  at  the  same  time  to  judgment. 

Ix  EQUnr. — Bnt  while  at  law  the  death  of  a  joint  contractor  terminatei 
Ids  liability,  and  the  snrviving  joint  contractors  alone  remain  liable,  the  doc- 
trine of  equity  is  quite  different  Equity,  as  a  general  rule,  regards  e^ery 
contract  merely  joint  at  law,  as  against  the  debtor  parties,  as  a  joint  and 
sereral  muiertaking,  creating  a  joint  and  sereral  obligation.  In  equity, 
therefore,  upon  the  death  of  one  joint  contractor  the  Uablility  does  not  rest 
■olely  upon  the  sunrivora,  bnt  may  be  enforced  against  the  estate  of  the  dece- 
dent: Binqfttm  y.  V<mgkant  2  Atk.  31;  Devaynea  ▼.  Noble^  1  Merir.  630;  Tower§ 
y.  MooT^  2  Vem.  98;  Shs  parte  Bvffin^  6  Ves.  119;  Gray  v.  ChUweil^  0  Id.  118; 
IBx  parU  Kmdaa,  17  Id.  514;  Cowett  ▼.  SHee,  2  Buss.  191;  Hunt  v.  Smuma^ 
tdere,  8  Wheat.  212;  8.  C,  1  Pet  16;  MapU$  r.  CftOer,  1  Nev.  233;  Bradley 
T.  ANnoeO,  BBenio^  61;  Voorhie  y.  CkUde,  17  K.  T.  354;  RidUerr.  Pappm- 
haueeHf  42  Id.  873;  Pope  y.  Cole,  55  Id.  124.  And  in  England,  according  to 
the  modem  decisions,  the  creditor  is  permitted  to  sue  the  personal  repreeenta- 
tiyes  in  equity,  without  attempting,  much  less  exhausting,  any  UffA  remedy 
against  the  smrvivor.  That  is,  he  has  the  option  to  sue  the  surriyor  at  law  or 
the  tepresentatiyes  of  the  deceased  in  equity,  whether  the  survivors  are  sol* 
ventornot:  WWtkimmY.ffender90i^lMy\.AE^682;BrathwaiUy,Briiain^l 
Keen,  219;  Brown  y.  Weaiherhy,  12  Sim.  6;  Thorpe  v.  Jackson,  2  You.  &  ColL 
553;  3  Pomeroy's  Eq.  Jur.,  sec.  1301 ;  Braxton  v.  State,  25  Ind.  82.  And  this 
seems  toberecc^ised  as  law  in  Mississippi:  See  Freeman  y.  Stewart,  41  Miss. 
138.  This  equitable  doctrine  has,  as  we  have  shown  above,  been  incorporated 
into  the  statutes  of  several  of  the  states.  And  in  Indiana  it  has  been  held 
that  the  code  of  procedure,  by  abolishing  the  distinctions  between  legal  and 
equitable  actions,  and  introducing  the  equitable  doctrines  concerning  parties, 
and  providing  for  the  severance  of  the  judgment^  has,  without  any  special 
providon  on  the  subject,  introduced  this  equitable  rule  into  the  law:  Pomeroy 
on  Bemadies,  sec  303;  BraostM  v.  State,  25  Ind.  82;  Saton  y.  Bume,  31  Id. 
390;  Omhaley  v.  State,  81  Id.  62;  Daily  v.  Bobineon,  86  Id.  382 

Wh  BBS  Degbased  Joist  Dkbtor  was  mkhxlt  Surety,  and  received  no  bene* 
fit  from  the  consideration,  on  his  death  his  liability  is  completely  extinguished, 
and  his  estate  is  not  liable,  either  at  law  or  ia  equity.  This  case  forms  the  only 
exception  to  the  equitable  rule  which  haa  just  been  considered:  Sumner  v.  Paw- 
ell,  2  Meriv.  30;  Other  v.  Iveuon,  3  Drew.  177;  Jonea  v.  Beach,  2  DeO.  M.  &  O. 
886;  WUmerr.  Currey,  2  DeO.  k  Sm.  347;  United  SUOee  v.  Price,  9  How.  83; 
Piehengia  y.  Lahene,  15  WalL  140;  Bradley  v.  BunoeU,  3  Denio,  61;  Oetty  y. 
Bineee,  49  K.  T.  385;  Wood  v.  Piek,  63  Id.  245;  Ridty  v.  B^vum,  67  Id.  160; 
Hawik  y.  CraHghead,  Id.  432;  Davis  v.  Van  Buren,  72  Id.  587 ;  Randall  v.  Saekett, 
77  Id.  480;  3  Pomeroy's  Eq.  Jur.,  sec.  1302.  Bnt  in  the  esse  of  i^oyo^  /im.  Co. 
y.  Z>a«MS,  40  Iowa,  469,  it  was  held  that  where  a  bond  stipulated  that  the 
surety  bound  himself,  his  "heirs,  executors,  and  administrators,'*  his  liability 
for  his  principal  was  not  terminated  by  bin  own  death,  bnt  extended  to  his 
heirs  and  legal  representatives.  And  bi  Indiana  the  death  of  a  surety  on  a 
Joint  promissory  note  does  not  discharge  his  estate  from  liability  upon  the 
note,  the  common-law  rule  in  regard  to  the  discharge  of  joint  promisors  and 
obligors  having  never  been  a  part  of  the  law  of  that  state:  HudeUon  v.  Arm- 
etnng,  77  Ind.  99.  In  Richardmm  v.  Draper^  87  K.  Y.  337,  it  was  decided  that 
the  death  of  a  joint  obligor  only  discharges  his  obligation  in  a  case  where  it 
appears  that  he  was  a  mere  surety,  who  received  no  benefit  whatever  from 
the  Joint  obligation,  and  that  where  a  benefit  was  secured,  and  there  was  a 
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moiml  obligation  to  pay,  the  rale  did  not  apply.  Earl,  J.,  who  deUvered  tha 
opinion  of  the  ooort  in  that  case,  diicaaaing  this  rabject,  eaid:  **  The  reann- 
ing  npon  which  the  exemption  of  the  deceased  surety's  estate  fiom  liability 
is  fonnded,  though  sanctioned  by  numerous  cases,  is  not  very  conTinoing,  sod 
has  not  always  been  viewed  by  judges  and  jurists  with  favor.  It  is  diffinih 
to  perceive  why  the  estate  of  a  surety,  who  was  a  joint  obligor,  upon  wfaoes 
credit  and  responsibility  mainly  the  obligee  loaned  his  money,  should  be  dis- 
charged by  the  death  of  the  surety.  It  would  seem  that  in  good  consciexice 
sod  sound  morals,  and  upon  principles  of  natural  justice,  it  should  respond, 
and  bear  the  loss,  if  any,  rather  than  the  obligee  who  trusted  the  surety.** 

Dkath  or  Onx  or  Several  Co-sttbetiss  doss  kot  Ublibve  his  Es- 
tate from  liability  to  contribute.  The  law  implies  a  contract  between  the 
onrsties,  originating  at  the  time  they  executed  the  obligation  by  which  they 
became  such,  to  contribute  ratably  towards  diachai^g  any  liability  which 
they  incur  in  behalf  of  their  principal,  and  in  case  of  the  death  of  either  or 
any  of  them,  the  obligation  devolves  upon  his  legal  representatives,  the  same 
as  any  other  contract  made  by  him,  the  breach  of  which  occurs  after  his  death; 
8  Pomeroy's  Eq.  Jur. ,  sec  1902;  2Whart  on  Oont.,  sea  765;  SUvena  v.  TVefer. 
78  Ind.  73;  Baekdder  v.  /Ue,  17  Mass.  464;  Wood  v.  Lekmd^  1  Met.  387: 
Bradley  v.  Bunadl,  3  Denio,  61;  Barry  v.  Barutom,  12  N.  Y.  4^  466;  John- 
son  V.  J/ofwy, 84 Id.  363;  contra:  FToters  v.  i^ifey, 2  Har.  & Q.  305.  TheUst- 
named  case  was  expressly  disapproved  both  in  Bradley  v.  BwrweU  and  in 
Johnson  v.  Harvqf,  9ttpra,  in  the  former  of  which  Jewett,  J.,  delivering 
the  opinion  of  the  court,  in  discussing  this  question,  said:  "I  think  that  the 
law  implies  a  oontract  between  co-sureties  to  contribute  ratably  towards  dis- 
charging any  liability  which  they  may  incur  in  behalf  of  their  principal,  such 
contract  originating  at  the  tinie  they  execute  the  principal  obligation;  that 
there  results,  by  implication  of  law,  a  prrimise  on  the  part  of  the  principal  to 
indemnify  his  sureties;  and  also,  in  like  manner,  a  mutual  promise  between  the 
sureties  to  contribute  proportionally  towards  indemnifying  each  other  against 
such  liability;  and  that  such  implication  does  not  take  its  origin  from  the 
payment  of  the  money.  The  right  of  action  for  contribution  arises,  it  is  true, 
when  the  surety  claiming  such  contribution  pays  the  money,  and  not  before. 
Notwithstanding  a  breach,  the  debt  may  be  paid  by  the  principal  or  relin- 
quished or  compromised,  and  the  surety  never  compelled  to  pay;  and  in  that 
case  be  never  has  a  cause  of  action,  either  as  against  his  principal  or  oo-sarety. 
The  right  of  action  as  between  the  sureties  grows  out  of  the  original  implied 
agreement,  that  if  one  shall  be  compelled  to  pay  the  whole  or  a  dispropor- 
tionate  part  of  the  debt  the  other  will  pay  such  sum  as  will  make  the  com- 
mon burden  equaL  In  case  of  the  death  of  either,  this  obligation  devolves 
npon  his  legal  representatives.  In  this  respeot,  it  is  like  any  other  contrad 
made  by  one  in  his  Ufe-time  to  pay  money  at  a  future  time,  absolutely  or  con- 
tingently, who  dies  before  the  occurrence  of  any  breach  of  the  contract'* 

CoimtAOT  rest  Payment  in  SPBCino  Profsbtt  cannot  be  converted  ints 
a  oontract  to  pay  in  money,  without  the  consent  or  default  of  the  promisor; 
Htywood  V.  Heywood,  66  Am.  Deo.  277,  note  281. 
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or  IvDOBfliB  under  whom  he  holdB,  npon  proof  thai  nioh  indorMr  took  it 
from  the  pftyee  and  fir*t  mdoraer  before  maturity,  in  good  faith  and  for 
Taiue. 

Tbb  opinion  states  the  facts. 

(7.  A,  Johnson,  for  the  plaintiff, 

BerauU  and  Legendre,  for  the  defendant. 

By  Court,  Sfotfobd,  J.  This  is  a  suit  by  the  holder  of  a 
negotiable  promissory  note  against  the  maker.  The  defense  is 
thai  the  maker  has  been  disquieted  in  his  title  and  possession  of 
the  slaye  for  which  the  note  was  originally  given  by  him  to  the 
payee,  and  that  he  is  entitled  to  set  up  this  defense  because  the 
plaintiff  acquired  the  note  after  its  maturity. 

It  is  probably  true  t}iat  the  plaintiff  acquired  the  note  after 
its  maturity,  but  there  is  no  other  reason  for  suspecting  his  good 
faith,  and  it  is  proved  that  the  indorser  from  whom  he  acquired  it 
took  the  note  from  the  payee  and  first  indorser  long  before  its 
maturily,  in  good  faith  and  for  a  valuable  consideration.  Under 
these  droumstances  the  plaintiff  suooeeds  to  the  rights  of  the 
indorser,  under  whom  he  holds;  and  the  equities  pleadable  as 
against  the  payee  are  not  open  to  inquiry  in  this  action. 

**  11  the  immediate  party  transferring  an  overdue  bill  might 
have  sued  thereon,  as  if  he  took  the  bill  by  indorsement,  bona 
fii/B  Uat  value,  before  it  was  due,  the  holder  is  invested  with  his 

TC6 
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rights: **  Ch.  Bills,  216,  o.  6;  see  also  8  Kent's  Com.  ^2;  Stozy 
on  Notes  and  Bills,  seo.  178;  Chatmen  y.  Lanion,  1  Camp.  883. 
Judgment  afHrmed.  ^^^^^ 

Doonnra  Bvuhoiatid  in  the  prindpAl  om6  li  approved  and  loDowad, 
and  the  0M6  dted,  in  CboJk  T.  XariiJ^  10  Ia.  Ann.  607$  i7o.^lnM 
^MUwavkee,  12  Wall.  101. 

PnoMxasoBT  Korx  AoQuntsD  ar  Pabtt  after  it  has  become  dne  is  talDaa 
•abject  to  all  the  equities  existing  between  antecedent  parties:  WeaiheredT, 
BnJih,  60  Am.  Deo.  186;  Thomtu  v.  Shepherd^  46  Id.  676;  Snyder  v.  UOtif,  47 
Id.  462;  Foot  y.  KeUhum,  40  Id.  678;  Johmon  v.  Blocdffood^  1  Id.  03,  and 
eitations  in  notes  to  these  oases.  That  the  above  is  tme  wlietber  the  party 
has  notice  of  the  transfer  or  not:  Baxter  ▼.  Liiil$f  30  Id.  707;  ObnuCoe^  ▼. 
Draper^  63  Id.  78;  bat  that  the  note  is  not  always  taken  sabjeeft  to  all  eqoi- 
ties,  see  ilnaoa  ▼.  HoudBy  46  Id.  133;  and  for  qnalifloatioos  of  the  above  mks, 
asa  notes  to  these 
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[12  IdjiauujKA  AaavALft  IMJ 

Aonov  oamroT  aa  Maiktainxd  upoh  ConraAor  Mads  bt  OmoBBB  or 
MmnoiPALnrr  ni  Violation  or  Law,  as  where  they  rafose  to  obey  a 
statnte  requiring  the  contract  to  be  let  to  the  lowest  bidder. 

Ten  opinion  states  the  facts. 

Baoe  and  Ibsler,  for  the  plaintiff. 
J.  Livingslon,  for  the  defendant 

By  Court,  Spovfobd,  J.  This  action  is  based  upon  an  alleged 
oontract.  The  plaintiff  declares  that  the  late  Second  Monicipal- 
iiy  of  New  Orleans  passed  an  ordinance  requiring  the  surveyor 
'  thereof  to  notify  certain  proprietors  of  lots  therein  to  fill  them, 
and  in  default  of  their  compliance  within  thirty  days,  to  cause 
the  same  to  be  filled  at  the  expense  of  the  owners;  that  the  lota 
of  one  Worthington  were  ordered  to  be  filled  in  pursuance  of 
this  ordinance,  and  the  owner  failing  to  do  it,  the  sorrejor  of 
the  Second  Municipalily  employed  the  petitioner  to  fill  them, 
and  "contracted  with  him  to  fill  the  same  for  the  dtj at  the 
price  of  seYenty-fiye  cents  per  yard,"  which  he  did,  and  the 
work  was  accepted  by  the  surveyor. 

The  present  plaintiff  formerly  brought  a  suit  against  Worth* 
ington's  representative  for  the  price  of  the  filling,  but  was  cast 
on  the  ground  that  he,  in  connection  with  the  munidiMil  officer, 
had  acted  in  violation  of  a  remedial  statute  which  was  intended 
to  check  municipal  extravagance  and  corruption  by  requiring  all 
eontracts  for  public  or  other  works  ordered  by  the  munioipaliiy 
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'<  to  be  let  ont  to  the  lowest  bidder  at  paUio  aaction:  **  See  Ibse 
V.  Sloo,  10  La.  Ann.  11;  Act  March  18,  I860,  aeo.  11,  Seas.  Acts, 
131.  The  consolidation  act  passed  a  few  days  later  embraced 
the  same  provisions,  couched  in  even  more  general  terms.  "All 
contracts  to  be  made  or  let  by  authority  of  the  diy  council,  and 
all  materials  and  supplies  to  be  furnished,  shall  be  offered  by  the 
mayor  at  public  auction  after  the  usual  advertisements,  and  ad« 
Indicated  to  the  lowest  bidder:"  Act  March  21, 1850,  sec.  22, 
Sees.  Acts,  164* 

The  defense  in  this  case  is  identical  with  that  in  the  case  of 
Ibx  V.  Sloo,  mipra.  No  action  can  be  maintained  upon  a  con- 
tract made  in  violation  of  law.  If  hj  overriding  this  statute  the 
municipal  officers  could  saddle  the  ciiy  with  the  expenses  of 
the  contracts  they  choose  to  make  in  defiance  of  its  mandates, 
the  tax-payers  would  become  an  easy  prey  to  the  jobbing  con- 
tracts which  it  was  the  commendable  object  of  the  statute  to 
defeat. 

Judgment  reversed,  and  judgment  for  defendant,  with  costs  in 
both  courts. 


Co^eiSAOS  Maob  ir  Viclatiov  of  a  ttetnte  Is  void,  and  oaonot  be  onforoed: 
Hibenia  T,  Oarj^  v.  HtndMnom,  11  Am.  Deo.  603;  JUnii  v.  8iaU  Bamk  qf 
lUmoiB,  28  Id.  71;  CMnabia  B.  S  B.  Co.  v.  ffaldmum,  42  Id.  229;  Fermnu 
r.  •/ones,  68  Id.  476^  and  all  other  caeea  in  thii  aeriee  ooUeeted  in  noiea  tfaoeto; 
see  alao  note  to  PatWM  v.  TratA,  66  Id.  606. 


Gil  t;.  Williaiib. 

(13  Loomuu  AnniAL,  9&9.] 

OoTnBJLor  los  Oohtihgxiit  Compirsatioh  wob  Obtaxhivo  Aor  of  Lmis* 
LATUBB  ia  void  aa  afpunat  pnbUo  poUoy;  and  It  la  not  neoeaaaiy  that  Im* 
proper  Inilnenoea  dionld  have  been  need  to  elleet  anoh  oontrmot  with 
nollity. 

DxnuinAiiT  mat  Puax>  tbat  Goimuor  x«to  Wbum  Em  bam  Bvtkbbb 
VohVSTABiLY  ia  etmlra  bamm  mofu» 

Whxrb  Ihubmitt  WmcE  TAorm  Coktsaot  is  Patiht  ufov  Baooan,  it 
ia  the  dnty  of  the  ooart  to  notice  it  ex  qfieU^  withont  ita  being  pleaded, 
and  to  diaooontenanoe  any  attempt  to  enloroe  it. 

Tbb  opinion  states  the  facts. 
J.  J.  Burkf  for  the  phiintifCi 
J.  Jf.  ItoOukheon,  and  Ooaoe  and  Breaux,  for  {he  defendants. 

Bj  Court,  Spoitobd,  J.    One  William  H.  Williams  having 
been  convicted  of  importing  slaves  into  the  state,  in  violation 
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of  the  first  section  of  the  statate  of  the  twenty-ninth  of  Januaiy, 
1817,  the  slaves  were  judicially  declared  forfeited  to  the  stata 
by  virtue  of  the  statute:  See  State  v.  WiUiams,  7  Bob.  (La.)  252, 
where  a  report  of  the  facts  may  be  found. 

Subsequently  one  Thomas  N.  Davis  executed  the  following 
obligation,  which  is  the  basis  of  the  present  suit: 

«*|1,500.  Batch  Bouob,  March  13, 1850. 

**  For  value  received,  I  promise  to  pay  to  A.  M.  Dunn,  William 
Gil,  and  J.  0.  Fattersbn  the  sum  of  one  thousand  five  hundred 
dollars,  on  condition  that  the  state  of  Louisiana  shall  pay  in- 
demnity for  a  certain  lot  of  slaves  which  were  seised  by  this 
state  as  the  property  of  William  H.  Williams,  indemnity  for 
which  is  now  claimed  by  Gliomas  N.  Davis  and  William  H. 
Williams. 

''  (Signed)  Thokas  N.  Davis." 

The  plaintiff  has  appealed  from  a  judgment  dismissing  hit 
claim  for  five  hundred  dollars  on  this  agreement.  There  are 
various  defenses,  but  as  we  concur  in  the  opinion  of  the  district 
judge  that  the  obligation  sued  upon  was  founded  on  an  illicit 
cause,  we  shall  only  notice  that  feature  of  the  case. 

The  plaintiff  alleges  that  the  consideration  of  the  contract 
was  his  professional  services  as  a  lawyer  in  presenting  and  prose- 
outing  the  claim  of  said  Davis  and  Williams  before  the  legisla- 
ture of  Louisiana,  and  that  he  diligently  and  effectually  serred 
until  the  condition  of  the  obligation  was  fulfilled,  and  the 
indemnity  granted  by  the  legislature.  In  proof  of  his  having 
complied  with  his  part  of  the  contract,  the  petitioner  offered  in 
evidence  "  an  act  for  the  relief  of  William  H.  Williams,"  ap- 
proved March  18, 1852,  Sess.  Acts,  186;  and  another  act  with 
the  same  titie,  approved  January  23, 1856,  Sess.  Acts,  3.  He 
also  offered  a  witness  who  testified  that  the  plaintiff  was  active 
in  circulating  documents  relative  to  the  application  of  Williams 
among  the  members  of  the  legislature.  The  acts  offared  in 
evidence  both  state  upon  their  face  that  they  are  **  acts  of  dem- 
ency  *'  to  Williams.  They  were  so  styled  because  they  relieved 
him  from  some  of  the  effects  of  a  forfeiture  legally  and  justiy 
incurred  under  the  laws  of  the  state. 

Here,  then,  we  have  the  case  of  a  man,  with  no  claim  in  law» 
petitioning  the  legislature  for  a  special  act  of  pecuniary  bounty 
to  himself,  and  contracting  to  pay  a  lawyer  a  specific  sum  of 
money  only  upon  the  condition  that  the  lawyer  succeeds  in  in  • 
lucing  the  legislature  to  grant  the  bounty.    If  the  scheme  fails» 
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the  lawyer  is  to  get  nothing,  no  matter  how  great  his  labor;  il 
it  succeeds,  he  is  in  effect  to  partake  of  the  boonly. 

If  it  were  consistent  with  law,  public  order,  and  good  morals 
for  men  to  make  such  contracts  as  this,  we  would  be  called  on 
to  inquire  further  into  the  history  of  this  novel  cause;  but  we 
are  stopped  at  the  threshold  by  a  conviction  that  law,  public 
order,  and  good  morals  strike  all  such  contracts  with  nxdlity: 
Civ.  Code,  1887,  1889.  These  bargains,  to  profit  jointly  by 
what  can  be  procured  from  the  legislative  generosity  at  the  pub- 
lic expense,  have  a  direct  tendency  to  seduce  legislators  from  the 
line  of  their  duty,  and  to  foster  that  system  of  special  and  ex- 
ceptional legislation  which  is  a  marked  vice  of  the  times. 
.  We  believe  it  has  been  uniformly  held  that  a  contract  for  a 
contingent  compensation  for  obtaining  an  act  of  the  legislature 
is  void  by  the  policy  of  the  law.  It  is  not  necessary  that  im* 
proper  influences  should  have  been  used  in  a  particular  case  to 
affect  such  a  contract  with  nullity.  The  law  looks  to  the  genera] 
tendency  of  things,  it  opposes  the  beginnings  of  evil,  it  shuts 
the  door  against  temptation  by  sweeping  rules,  which  admit  ol 
no  evasion.  The  plaintiff  in  this  case  cannot  recover,  not  be- 
cause he  has  resorted  to  bad  means  in  order  to  procure  the  pas- 
sage of  laws  in  which  he  had  a  direct  pecuniary  interest,  for  ol 
this  there  is  no  proof  and  no  imputation,  but  because  he  ho^ 
made  a  contingent  contract,  which,  if  enforced  in  this  case, 
might  open  the  door  to  a  practice  of  corruption  and  to  the  use 
of  sinister  influences.  Upon  the  general  subject  we  may  refei 
to  the  cases  of  FuUerv,  Dame,  18  Pick.  472;  HaUfieldy,  Oulden, 
7  Watts,  152  [31  Am.  Dec.  750];  Clippinger  v.  Hepbaugh,  6 
Watts  &  S.  815  [40  Am.  Dec.  519];  Wood  v.  McCann,  6  Dana, 
866;  EurU  v.  I^iU,  8  Ala.  719  [42  Am.  Dec.  669];  CommonweaUh 
V.  CaUaghan,  2  Va.  Cas.  460;  all  cited  in  the  recent  case  of  Har* 
shall  V.  BaUimore  etc.  B.  B.  Co.,  16  How.  814. 

The  propriety  of  the  rule  which  turns  a  suitor  upon  such  a 
contract  out  of  court  is  thus  forcibly  vindicated  by  the  supreme 
court  of  the  United  States  in  the  case  just  referred  to:  "  Bribes 
in  the  shape  of  high  contingent  compensation  must  necessarily 
lead  to  the  use  of  improper  means  and  the  exercise  of  undue 
influence.  Their  necessaxy  consequence  is  the  demoralization 
of  the  agent  who  covenants  for  them;  he  is  soon  brought  to 
believe  that  any  means  which  will  produce  so  beneflcial  a  result 
to  himself  are  *  proper  means,'  and  that  a  share  of  these  profits 
may  have  the  same  effect  of  quickening  the  perceptions  and 
wanning  the  zeal  of  influential  or  careless  members  in  favor 

Mm.  Dbo.  Vol.  LXVm— 48 
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of  his  Inll.  The  use  of  such  means  and  such  agents  will  bsTs 
the  e£Eect  to  subject  the  state  gOTemments  to  the  combined  cap- 
ital of  wealthy  corpoiationsy  and  produce  uniTersal  coiroptaon, 
commencing  with  the  representatiTC  and  ending  with  the  elector. 
Speculators  in  legislation,  public  and  private — a  compact  corps 
of  venal  solicitors  vending  their  secret  influences — ^will  infest 
the  capital  of  the  Union,  and  of  every  state,  till  corruption  shall 
become  the  normal  condition  of  the  body  politic,  and  it  wiD  be 
said  of  us  as  of  Borne,  '  Omna  Bomcs  venale.*  '* 

The  defendants  can  even  be  heard  to  plead,  as  they  have 
done,  that  a  contract  into  which  they  have  voluntarily  entered  is 
contra  bonos  mores^  for  the  authorities  make  this  an  exception  to 
the  general  rule,  Nemo  aUegans  miam  turpUudinem  est  audieiubu 
— «n  exception  founded  upon  the  necessiiy  of  the  case  and 
the  paramount  interest  of  the  public.  But  in  this  instance  the 
infirmity  which  taints  the  alleged  obligation  is  patent  upon  the 
record,  and  it  would  have  been  the  duly  of  the  court,  even  had 
no  such  exception  been  pleaded,  to  notice  ex  officio  and  to  dis- 
countenance any  attempt  to  enforce,  by  the  authority  of  justice, 
a  contract  which  is  reprobated  by  morality  and  law. 

Judgment  affirmed.  

Ck>NTBAOTB  fOB  Ck>MTiKOXST  CoMPKN&ATioir  for  obtaining  legislation  v 
void:  OoquiUartrs  AdnCr  r.  Bearm^  21  Ind.  487;  Magvrt  ▼.  Smoct^  42  Id.  5, 
citing  the  principal  caae, 

AoBXXMXNT  TO  Pat  vob  Sxrvicbs  In  procaring  passage  of  private  aei  ol 
the  legislatore  for  a  party's  benefit  is  void  as  against  public  policy:  CUppingef 
▼.  Hepbaugh,  40  Am.  Deo.  610;  Hunt  v.  Test,  42  Id.  659,  and  collected  cases 
In  notes;  Bryan  v.  Reynolds^  68  Id.  55;  see  also  extended  note  to  Potmm  v. 
Tnuk,  66  Id.  606,  sabd.  '*  Lobbying  Contracts,*'  citing  the  principal  case. 

Party  to  Ii.t.ioat*  Contract  will  not  be  permitted  to  avail  himself  of  iti 
illegality  nntil  he  restores  to  the  party  all  that  had  been  received  from  him 
OB  sach  illegal  contract:  Hunt  v.  Turner,  60  Am.  Dec.  167;  but  see  Ohio  L. 
L  d  T.  Co,  V.  MerehantB*  L  dfc  7*.  Ok,  53  Id.  742,  and  notes  to  these 


Obb  V.  Homb  Mutual  Inbubanob  Gompant. 

[IS  LouniAXA  AmnTALt  9SS.] 

OouRTB  CAN  Enioros  oiTLT  LiGAL  OBUQATioini  and  lediesB  injnriss  Is 
Isgal  rights. 

OOVBFIRAOT  BT    InBUBAKCB  C0MPANU8   THAT   THXT  WILL  HOT  IXBURI  01 

Ant  Boat  on  whioh  a  certain  person  should  be  employed,  whereby 
person  is  deprived  of  employment^  is  damnum  ab$fue  vi/mria, 

Tbb  opinion  states  the  facts. 
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Tappan  and  EoU^  and  Benjamin^  Bradford,  and  Unney,  for  the 
plaintiff. 

'    M.  M,  Cohen  ^  O.  Eustis,  and  J.  B.  EusUs,  for  the  defendants. 

By  Court,  Msbbigk,  C.  J.  This  action  is  brought  to  recover 
of  the  defendants,  three  insurance  companies,  damages  for  a 
isonspiracy.  The  plaintiff  alleged  in  his  petition,  in  substance, 
that  he  was  the  master  of  the  steamboat  Bed  Biyer;  that  he  was 
receiving  one  hundred  and  fifiy  dollars  per  month  as  wages; 
that  by  means  of  his  skill  and  experience  and  good  reputation 
he  was  able  to  obtain  employment  and  earn  a  competent  liveli- 
hood for  himself  and  family;  that  the  defendants  maliciously, 
and  without  any  cause  except  that  the  plaintiff,  under  the  in- 
atractions  of  the  owner  of  the  said  steamboat,  had  charged  eight 
dollars  per  bale  freight  on  certain  cotton,  and  five  dollars  per 
barrel  on  certain  beef  and  tallow,  and  two  and  one  half  dollars 
per  barrel  for  sundries  taken  from  the  steamboat  Julia  Dean  at 
Jacksonport,  on  White  river,  to  New  Orleans,  which,  on  ac- 
count of  the  difficulties  of  the  navigation,  were  reasonable 
charges,  combined  and  confederated  together  and  agreed  that 
they  woxdd  not  insure  anything  on  any  steamer  on  which  the 
plaintiff  might  be  employed,  nor  adventure  any  risk  on  such 
steamer,  by  reason  whereof  the  owner  of  the  steamboat  Bed 
Biver  discharged  petitioner  from  his  occupation  as  master  on 
said  boat,  and  petitioner  finds  himself  excluded  from  his  busi- 
ness of  steamboat  navigation,  and  from  all  useful  and  honor- 
able employment,  and  deprived  of  all  means  of  livelihood  for 
himself  and  family,  and  that  he  has  been  damaged  thirty  thou- 
sand dollars.  The  defendants  excepted,  on  the  ground  that 
plaintiff's  petition  disclosed  no  cause  of  action.  The  exception 
was  sustained,  and  the  plaintiff  has  appealed. 

Undoubtedly  either  of  the  defendants  had  the  right  sepa- 
rately to  decline  taking  any  risk  on  any  boat  on  which  the  plain- 
tiff should  be  employed  as  master.  Nor  could  the  motives  of 
the  company  be  questioned.  Whether  they  were  malicious,  and 
with  the  sole  design  of  injuring  the  plaintiff  or  not,  would  be 
entirely  immaterial,  in  a  legal  point  of  view,  so  long  as  there  was 
no  contract  on  their  part,  and  no  legal  obligation  to  insure  such 
boat.  Courts  can  enforce  only  legal  obligations  and  redress 
injuries  to  legal  rights:  Wardens  of  Pointe  Coupee  v.  Martin,  4 
Bob.  (La.)  68;  Wardens  of  Church  ofSL  Louie  v.  Blanc,  8  Id.  84. 

Does  the  fact  that  the  three  insurance  companies  conspired 
and  agreed  with  each  other  that  they  would  not  insure  on  any 
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boat  on  which  fhe  plaintiff  shoold  be  employed,  in  order  to  prn* 
f ent  him  from  obtaining  employment,  change  the  character  fd 
their  acta  ?  It  is  difficult  to  perceive  in  what  respect  the  com- 
bination of  three  insurance  offices  out  of  all  the  companies  rif 
this  city  should  change  the  character  of  acts  otherwise  concedfd 
to  be  lawful.  The  companies  had  the  right  to  say,  separately, 
that  they  would  not  insure  any  boat  on  which  the  plaintiff 
should  be  employed,  and  we  can  see  no  good  reason  why  the 
three  companies,  whether  they  felt  themselTes  aggriered  by 
plaintiff's  charges  or  not,  might  not  say  so  in  concert. 

We  have  not  deemed  it  necessary  to  advert  to  the  distinctions 
of  the  common  law  on  the  subject  of  the  indictment  for  a  con- 
spiracy, and  the  action  on  the  case  in  the  nature  of  a  conspiracy, 
nor  to  consider  whether  cases  may  not  arise  in  which  combi- 
nations to  do  acts  otherwise  lawful  may  not  occasion  injuries 
which  will  sustain  a  civil  action. 

It  is  sufficient  for  the  purposes  of  the  case  to  decide  that  the 
facts  alleged  in  this  case  are  not  sufficient  to  sustain  the  action. 
The  inconvenience  which  the  plaintiff  has  suffered  ia  brat  a 
fium  absque  ir^uria. 

Judgment  affirmed. 


Gibson  t;.  Hi 

[13  LounxAXA  AmnrAi^  64B.] 
PownuBBBS  or  Lakd  Who  Make  Rblinquishmxnt  ov  Tixlb,  «o  Imdu 

TO  Bbvbfit  of  Actual  Settlxbs  under  pro-emption  olaims,  are  — lopped 

to  Ret  up  their  title  only  m  against  each  setUein. 
OvLT  P068B8SOB  IS  Good  Faith,  Besjxvivq  Husklf  to  bb  Owhbb  oi 

Land,  can  recover  of  the  true  owner  for  ameliorations  inaepaimble  ia 

their  nature  from  the  soil. 
Mkbb  PoasBBsoB  or  Land  is  Pbssumbd  to  bays  Madb  Amr  CuAXon  n 

ITS  Condition  for  his  own  amelioration,  and  to  have  received  a  suffioieiil 

reward  in  the  immediate  benefit  which  he  reaps  from  the  enhanced  pn> 

dnotion  of  the  soiL 
Mbbb  PoflSBSSOB  or  Pubuo  Lands  or  Unitbd  States,  with  hope  of  future 

entry  by  pre-emption,  is  not  a  possessor  in  good  faith. 
MsBB  Sbttlxb  upon  Pubuo  Lands,  wttb  Hops  or  Prr-bmptiox,  is,  until 

he  makes  his  entry,  a  tenant  at  snffersnoe;  he  makes  improvements  for 

his  own  benefit  and  at  his  own  risk. 

The  opinion  states  the  facts. 

Stacy,  Snyder,  Shaw,  Sparrow,  and  Oeorge  JBuatiM,  for  thf 
plaintiff, 

A.  N.  Offden  and  Siansburyt  and  York,  for  the  defendant. 
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By  Conrt,  SporroBD,  J.  This  is  a  petitory  action  for  a  tract 
of  land  belonging  to  what  is  commonly  known  as  the  '*  Bringier 
grant."  A  patent  from  the  United  States  goTemment  issued 
in  1853  to  the  assignees  of  the  original  grantee,  in  pursuance  of 
a  judgment  which  they  had  obtained  against  the  United  States 
under  the  special  laws  allowing  the  institution  of  suits  for  sacb 
purposes.  The  plaintiff  holds  under  a  sale  made  to  effect  a 
partition  between  all  the  co-proprietors  of  this  claim.  We  see 
no  such  defect  in  the  plaintiff's  title  as  would  preclude  him 
from  succeeding  in  a  petitory  action  against  a  mere  possessor 
without  title.  But  the  defendant  contends  that  the  plaintiff's 
authors,  Curry  and  Oarland,  relinquished  all  claim  to  such  por- 
tions of  the  grant  as  were  in  the  possession  of  actual  settiers,  who 
would  be  entitled  under  the  laws  of  congress  to  a  pre-emption 
if  the  land  had  been  subject  to  entiy .  The  defendant  Yaughan, 
elaiming  to  have  been  in  this  category  of  persons,  insists  that 
the  plaintiff,  by  this  act  of  his  authors,  is  estopped  from  assert- 
ing title  against  him. 

The  relinquishment  alluded  to  is  embraced  in  a  letter  to  the 
register  and  receiver  of  the  land-office  at  Monroe,  dated  in  Jan- 
uary, 1842.  The  expressions  of  Ouny  and  Ghirland  in  this 
letter  were  £S  follows:  *'You  will  observe  that  it  is  not  our 
purpose  to  interpose  any  obstacles  against  any  persons  who  had 
a  good  pre-emption  right  previous  to  our  purchase,  who  may 
not  have  paid  it  out  of  your  office;  we  only  desire,  in  such 
eases,  to  be  notified  of  the  application,  so  that  we  may  make 
opposition  if  necessaiy  to  protect  our  rights.  We  know  who 
are  in  good  faith  entitied  to  pre-emption  rights,  and  only  desire 
to  be  protected  from  illegal  claims.  You  will  please  to  take  no- 
tice that  Messrs.  McGuire  &  Bay  are  authorized  to  act  as  our 
agents  in  the  premises;  and  whenever  an  application  is  made  for 
pre-emption  within  the  limits  of  our  claim,  we  request  you  will 
notify  them,  or  one  of  them.  In  making  this  relinquishment 
in  favor  of  innocent  purchasers  and  actual  pre-emptors,  we  do 
not  intend  to  be  understood  as  relinquishing  any  right  or  claim 
for  indemnity  that  we  may  have  on  the  United  States  to  give  us 
an  equal  quantity  of  land  elsewhere,  or  to  pay  us  for  the  lands 
so  sold  by  you  or  your  predecessors.'' 

This  relinquishment  must  not  be  extended  beyond  its  plain 
import.  In  terms,  it  oould  only  inure  to  the  benefit  of  such 
persons  as  availed  themselves  of  it  by  an  actual  entzy  under  a 
pre-emption  claim.  The  defendant  does  not  pretend  to  have 
so  located  any  part  of  the  land  in  dispute.    If  an  offer  was  ever 
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made  in  his  favor  by  Curry  and  Gurland  (which  is  not  alto- 
gether dear),  he  has  constantly  rejected  it.  There  never  una  a 
contract  between  him  and  them,  and  there  is  no  estoppel.  The 
appellee's  prayer  for  a  reversal  of  the  judgment  in  favor  of  the 
plaintiff  must,  therefore,  be  refused. 

The  plaintiff  has  appealed,  and  complains  of  that  portion  of 
the  verdict  and  judgment  which  awarded  to  the  defendant  the 
sum  of  six  hundred  and  twenty-eight  dollars  **  for  the  enhanced 
value  of  the  land  "  by  reason  of  the  improvements  made  upon  it 
by  the  defendant's  deceased  brother,  under  whom  he  holds. 
These  improvements,  as  they  are  called,  consisted  in  clearing, 
ditching,  etc.,  or  such  ameliorations  as  the  settler  made  with  a 
view  to  enable  himself  to  raise  crops  and  reap  froite  from  the 
land. 

The  right  of  a  possessor  to  recover  of  the  true  owner  for 
ameliorations  inseparable  in  their  nature  from  the  soil  cannot, 
it  appears  to  us,  be  recognized  in  any  case,  unless  the  possessor 
was  at  least  a  possessor  in  good  faith,  believing  himself  to  he 
the  owner.  The  mere  possessor  is  presumed  to  have  made  snob 
changes  for  his  own  amelioration,  and  to  have  received  a  suffi- 
cient reward  in  the  immediate  benefit  which  he  reaps  from  the 
enhanced  production  of  the  soil.  Perhaps  the  true  owner  would 
have  preferred  that  the  primitive  forest  should  remain.  Perhaps 
the  ditching  will  not  suit  the  purposes  for  which  he  wishes  to 
use  the  land.  To  place  the  real  proprietor  at  the  mercy  of  a 
possessor  in  bad  faith,  by  requiring  him  to  pay  the  latter  who 
has,  without  just  authority,  changed  the  face  of  the  land  for 
selfish  purposes  of  his  own,  does  not  accord  with  those  rules  of 
law  which  give  the  dominion  of  the  soil  to  the  proprietor  only, 
or  to  one  who  has  a  right  to  consider  himself  a  proprietor  for 
the  time.  An  intruder  may  recover  such  expenses  as  are  neces- 
sary for  the  preservation  of  the  thing.  A  negoHorum  gestor  may 
recover  what  he  has  spent  in  doing  the  business  necessaiy  to  be 
done  for  another,  even  without  a  mandate.  It  is  a  general  rule 
of  equity  that  no  one  should  enrich  himself  at  another's  expense. 
But  this  doctrine  must  not  be  stretched  so  far  as  to  let  an  inter- 
meddler  recover  for  willfully  doing  what  was  not  necessary  to  be 
done,  or  what  the  owner  might  not  wish  to  have  done,  and  what 
the  law  did  not  require  to  be  done.  If  an  intermeddler  goes  to 
expense  with  the  single  view  of  benefiting  himself,  and  reaps 
the  benefit,  he  cannot  demand  a  reimbursement  for  his  time  and 
trouble  from  the  person  upon  whose  property  he  has  intruded^ 
by  suggesting  that  ho  too  has  been  incidentally  benefited. 
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The  question  now  ariseB,  Was  the  defendant  in  good  &iih  when 
he  made  the  alleged  improvements  on  the  land  recovered  by  the 
plaintiff?  *'  The  possessor  in  good  faith  is  he  who  has  just  rea- 
son to  believe  himself  master  of  the  thing  which  he  posses&en, 
although  he  may  not  be  in  fact,  as  happens  to  him  who  buys  a 
thing  which  he  supposes  to  belong  to  the  person  selling  it  to 
him,  but  which  in  fact  belongs  to  another: "  Civ.  Code,  3414. 
*'  The  possessor  in  bad  faith  is  he  who  possesses  as  master,  but 
who  assumes  this  quality  when  he  well  knows  that  he  has  no 
title  to  the  thing,  or  that  his  title  is  vicious  and  defective: "  Id. 
8416.  **  He  is  a  bona  jfide  possessor  who  possesses  as  owner  by 
virtue  of  an  act  sufficient  in  terms  to  transfer  property,  the  de- 
fects of  which  he  was  ignorant  of:  *'  Id.  495. 

The  defendant  does  not  show  that  he  over  possessed  under  a 
title  translative  of  property.  He  produces  no  title  whatever. 
He  says  he  had  a  hope  of  getting  a  titie — a  pre-emptor's  claim. 
It  seems  to  us  a  contradiction  in  terms  to  call  such  an  expecta- 
tion a  title  translative  of  property.  If  it  is  not,  then  the 
defendant's  possession  lacked  an  essential  element  of  the  pos- 
session in  good  faith.  He  alleges  in  the  answer  that  when  his 
brother,  Bunil  T.  Yaughan,  went  upon  the  land  in  1839,  it  was 
''public  land,"  and  that  his  brother  acquired  a  right  of  pre- 
emption upon  it  which  has  descended  to  himself.  Although 
after  the  act  of  congress  of  September  4,  1841,  B.  T.  Yaughan 
might  not  be  technically  a  trespasser  upon  the  land,  and  as 
such  be  liable  to  fine  and  imprisonment,  yet  he  did  not  by  vir- 
tue of  that  act  become  in  any  sense  an  owner  of  the  land.  The 
legal  tiUe  remained  in  the  United  States  until  the  patent  under 
which  the  plaintiff  holds  issued  in  1853;  there  was  an  incipient 
titie  or  inchoate  right  in  Bringier  or  his  assignees  before  the  de- 
fendant's brother  went  upon  the  land. 

From  the  decision  of  the  court  in  the  claim  of  Curry  and 
Oarland  against  the  United  States,  it  followed  that  the  land  in 
question  had  not  been  properly  subject  to  entzy  by  actual  set- 
tiers.  And  if  it  were,  Yaughan  could  not  have  had  even  an  ex- 
pectation of  claiming  by  such  a  titie  the  whole  of  the  land  here 
in  controversy,  or  half  a  section,  for  only  a  quarter  of  a  section 
could  thus  be  entered.  He  had  no  claim  against  the  United 
States  for  improvements.  He  was  rather  indebted  to  the 
United  States  for  the  privilege  of  living  so  long  undisturbed 
upon  the  public  land.  And  the  United  States  ceded  its  rights 
to  the  plaintiff's  authors.  They  took  it  free  from  any  legal  de- 
mand against  either  the  government  or  themselves  for  improve^- 
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ments.  The  defendant  relies  upon  the  oases  of  Pearce  v.  Fran- 
kirn,  IC  La.  422,  KeUum  v.  Rippey,  3  Bob.  (La.)  138,  and  WiUiamM 
f .  Booker^  12  Id.  253,  as  sanctioning  his  claim  for  improTements. 
These  cases  were  fully  considered  by  this  ooort  before  deter- 
mining the  case  of  ffemkin  v.  Overly  [not  reported],  and  were 
in  one  particular  overruled.  We  found  ourselves  unable  to 
class  a  mere  possessor  of  the  public  lands  of  the  United  States, 
even  with  the  hope  of  a  future  entry  by  pre-emption,  amongst 
**  possessors  in  good  faith."  In  other  words,  we  could  not  con- 
sider an  expectation  of  getting  a  title,  as  a  title,  which  would 
put  the  possessor  in  good  faith. 

The  overruled  cases  conceded  to  a  settler  upon  the  United 
States  lands,  who  possessed  with  the  hope  of  securing  a  pre- 
emption, the  right  of  retaining  the  land  against  a  vendee  or 
patentee  of  the  United  States  government  until  such  patentee 
should  reimburse  the  settler  the  increased  value  of  the  property 
as  resulting  from  improvements  and  expenses  upon  it  during 
the  settlement.  We  said,  in  Hemkin  v.  Overly,  that  '*  we  are 
unable  to  recognise  the  doctrine  that  one  who  makes  improve- 
ments upon  property  to  which  he  knows  he  has  no  title  has 
any  legal  or  equitable  claim  to  reimbursement  for  such  improve- 
ments/' 

A  mere  settler,  even  with  the  hope  of  pre-emption,  until  he 
actually  makes  his-entry,  knows  that  he  has  no  title.  He  has 
an  expectancy,  and  nothing  more.  He  is  a  tenant  by  sufferance. 
He  makes  improvements  for  his  own  benefit  and  at  his  own  risk. 
The  government  does  not  warrant  him  a  title,  nor  agree  to  in- 
demnify him  for  his  labor  in  case  he  gets  none.  Whilst  he  is 
permitted  to  settle  there  by  the  government,  he  may  reap  the 
fruits  and  live  rent  free.  But  when  the  government  parts 
with  the  title  to  a  third  person,  that  title  carries  with  it  such 
inseparable  ameliorations  as  the  land  may  have  received  from 
the  settler.  The  settler  has  no  claim  upon  the  owner.  We  con- 
ceive this  to  be  the  true  doctrine,  as  deduced  from  our  own  code. 
And  it  is  in  harmony  with  the  jurisprudence  of  the  federal 
courts  and  those  of  our  sister  states,  to  which  the  case  of  Pearce 
V.  Drantum,  16  La.  422,  presents  so  marked  a  contrast.  We 
think  it  a  matter  of  some  moment  that  the  jurisprudence  upon 
ihe  subject  of  the  public  lands,  and  the  rights  growing  out  of 
lettlements  upon  them,  should  be  as  uniform  as  possible 
throughout  the  eeveral  states. 

Finally,  the  defendant  has  contended  that  he  was  entitled  to  be 
oonsidered  a  possessor  in  good  faith  by  reason  of  the  acts  and 
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pzomises  of  Ouxry  and  Gharland  relative  to  the  aotual  settlen. 
We  find  no  evidence  of  any  contracts  between  defendant's 
brother  and  Curxy  and  Garland  to  hold  under  them;  on  the 
contrary,  he  has  been  holding  in  spite  of  them,  and  contesting 
their  title  always.  He  never  accepted  any  of  their  propositions, 
which,  as  we  have  already  observed,  were  precise  and  predicated 
only  upon  the  supposition  that  the  settlers  would  make  actual 
-entries,  under  their  pre-emption  claims,  or  purchase  of  them. 
The  defendant  did  not  do  so,  and  we  find  no  evidence  of  a 
promise  by  the  owners  of  the  Bringier  grant  to  pay  him  for  his 
improvements. 

We  do  not  fibid  the  strong  equities  in  favor  of  the  settler  in 
this  case  which  the  appellee  sees.  If  his  brother  has  enhanced 
the  value  of  the  land,  he  has  had  the  use  of  it  for  more  than 
ten  years  without  paying  any  rent.  By  having  no  title,  he  has 
escaped  the  necessity  of  paying  any  taxes.  He  had  a  liberal 
offer  from  those  who  turned  out  to  be  the  true  owners,  and 
might  have  bought  from  them  for  a  small  sum.  This  he  de- 
clined. If  the  law  does  not  require  the  plaintiff  to  pay  the 
defendant,  we  have  no  power  to  assess  the  value  of  these  im- 
provements, or  the  enhanced  value  of  the  soil,  as  a  tax  upon 
him.  The  diffieuliy  of  nuildng  such  an  assessment  is  exhibited 
by  the  record  in  this  case.  It  is  almost  impossible  to  approx- 
imate a  just  estimate  of  the  enhanced  value  of  the  soil,  fibwing 
only  from  the  clearing  and  ditching,  and  excluding  all  other 
^x>nsideiations. 

It  is  therefore  ordered  and  decreed  that  the  judgment  recog- 
nizing the  plaintiff  as  owner  of  the  land  claimed  in  his  petition 
be  affirmed;  and  it  is  ordered  that  in  all  other  respects  the  judg> 
ment  be  avoided  and  reversed,  and  that  there  be  judgment 
against  the  defendant  upon  his  demand  in  reconvention,  and 
that  a  writ  of  possession  issue  in  favor  of  the  plaintiff;  it  is 
further  ordered  and  decreed  that  the  defendant  pay  costs- in 
both  courts.  ^^^^__ 

MxBB  PoBsnsoB  OF  PiTBUO  Lahds  is  pemiitted  to  retire  with  the  pToAti 
which  he  may  have  made^  bat  he  his  no  claiin  for  oompemation  for  his  labor 
in  making  improvemflnts:  Otumtm  v.  WkUe^  16  La.  Ann.  91;  (Tatnes  ▼.  New 
OrimiUf  I  Woodi^  107*  both  dting,  and  the  latter  quoting  at  length,  the  prin- 
oipaloaee. 

Broppxl  bt  BidTAnB  Aim  AninmiOKS  oootained  In  agreements  oonoem- 
4ng  real  estate:  OerrUkr.  Propridan  Uniam  Whcuf,  46  Am.  Deo.  668. 

PoflSBSOBT  Claihb  akd  IiirBOVXMXiiTB  of  settlen  on  pnUio  lands:  Sea 
Stations  in  notes  to  ^SMtoer  t.  iSKto,  44  Am.  I>eQ.  730t  Anft*  v.  JKoiiMis  86 
Id.  214. 
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West  Feuoiana  Railboad  Gompani  v.  Thobntok 

[19  IfOUxnAHA  AnnjAL,  TS8.] 

Ckbtivioatb  or  Clbbx  ov  Couimr  Court  or  Sistkr  Stati  is  a  snffieKBl 
ezemplifioatioii  of  the  record  in  a  case,  when  the  derk  certifies  thst  ha 
made  a  true  copy  of  the  record  as  folly  as  the  same  remains  on  file  sad 
of  record  in  his  office.  It  is  no  defect  that  the  reasons  npon  vhieh  the 
jadgment  of  the  conrt  was  foonded  are  wanting. 

JUDOHXNT  GANKOT  BB  ImPBAOHKD  AS  BXTWEEN  PaBTIBS  on    aoOOOnt  of  iti 

not  being  a  logical  sequence  of  the  opinion. 
OoPT  or  Dbcrbb  or  Cowr  or  Sistbb  Statb  anthentioated  by  the  derk  of 
that  coart  forms  an  essential  part  of  the  record,  and  although  in  reality  a 
copy,  it  becomes  an  original  part  of  the  record  for  the  purpose  of  making 
out  a  transcript  of  the  case,  as  it  appears  of  record  in  the  court  whence  it 

Bzibtbnob  or  Pbomissobt  Notb,  Subject  or  Suit  in  a  sister  state.  Is  mer^ 
In  the  judgment  of  that  court,  and  can  only  be  severed  from  it  by  the 
rerersal  or  rescission  of  that  Judgment. 

ViXAL  JuDOiTBNT  OB  CoMPBTKNT  CouBT  or  SiSTBB  ScATB,  properly  aothenti- 
cated,  is  conclusive  of  the  matters  therein  determined  between  the  sanie 
parties  In  the  courts  of  another  state,  in  the  abssBoe  of  evidenoe  poaitiydiy 
impeaching  it. 

Tbi  opinion  states  the  facte. 

Mercer  Carifield,  for  the  plaintiff. 

W.  B.  Ltnoia  and  W,  B.  Hyman,  far  the  defendant. 

By  Court,  Spoffobd,  J.  This  suit  was  brought  in  the  parish 
of  Bapides  upon  a  judgment  rendered  against  the  defendant, 
after  contestation  in  a  court  of  the  state  of  Mississippi.  The 
original  suit  was  founded  upon  a  promissory  note  executed  by 
the  defendant.  His  defense  in  Mississippi  was  the  statute  of 
limitations  of  that  state,  where  the  note  was  executed,  and  where 
it  was  payable. 

The  cause  was  originally  tried  in  the  circuit  court  for  Wilkin- 
son county  y  Mississippi.  There  were  three  trials  and  three  suo- 
cessi^e  verdicts  for  the  plaintiff.  The  first  two  were  set  aside, 
but  upon  the  third  verdict  a  final  judgment  was  rendered  for 
the  plaintiff.  The  defendant  prosecuted  a  writ  of  error  in  the 
high  court  of  errors  and  appeals,  where  the  judgment  of  the 
circuit  court  of  Wilkinson  county  was  affirmed,  with  five  per 
cent  damages,  pursuant  to  a  Mississippi  statute. 

The  defendant  in  the  present  suit  excepted  to  the  introduo- 
tion  in  evidence  of  the  exemplification  of  the  record  by  the  clerk 
of  the  circuit  court  of  Wilkinson  county,  Mississippi.  The 
clerk's  certificate  is  in  the  following  form:    ''  The  state  of  Mis* 
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sisaippi,  WiUdnBon  county.  I,  Heniy  J.  ButterworUi,  clerk  of 
the  circuit  court  in  and  for  said  county  and  state  aforesaid, 
do  hereby  certify  the  foregoing  sixteen  pages  to  be  a  true  and 
correct  copy  of  the  record,  first  and  List  executions,  also  of 
the  final  decree  of  the  high  court  of  errors  and  appeals,  with 
the  indorsements  and  sheriff's  return  thereon,  in  the  case  of  the 
West  Feliciana  Railroad  Company  against  Charles  A.  Thornton, 
as  fully  as  the  same  remains  on  file  and  of  record  in  my  ofBce. 
Given  under  my  hand  and  the  seal  of,"  etc. 

The  objections  to  the  certificate  as  presented  by  the  bill  of  ex- 
ceptions are:  1.  That  it  shows  the  record  to  be  incomplete;  and 
2.  That  the  derk  of  Wilkinson  county  court  could  not  certify 
to  the  correctness  of  the  copy  of  the  final  decree  of  the  high 
court  of  errors  and  appeals. 

Undoubtedly  a  mutilated  record  should  not  be  received  in 
evidence,  but  it  should  appear  to  be  mutilated  before  the  court 
is  called  upon  to  reject  it.  Here  there  is  no  mutilation.  The 
clerk  certifies  all  that  the  law  authorizes  him  to  certify;  that  he 
has  made  a  true  copy  of  the  record  in  the  cause  as  fully  as  the 
same  remains  on  file  and  of  record  in  his  o£Gice.  His  certificate 
does  not  disclose  that  anything  is  missing  which  was  ever  of 
record  in  the  cause.  Nor  does  anything  seem  to  be  wanting  to 
the  completeness  of  the  record.  It  was  urged  in  the  oral  argu- 
ment that  the  reasons  on  which  the  high  court  of  errors  and  ap- 
peals founded  their  judgment  upon  the  writ  of  error  are  want- 
ing, and  that  the  record  is  therefore  fatally  defective.  But  in 
**o  court  with  whose  jurisprudence  we  are  conversant  do  the 
reasons  for  judgment  form  an  integral  part  of  the  judgment 
itself.  The  opinion  of  the  court  is  but  an  exposition  of  the  mo- 
tives upon  which  its  decree  is  based.  The  opinion  of  the  court 
may  be,  and  in  practice  often  is,  given  ore  tenus;  the  judgment 
is  of  necessity  a  matter  of  record.  For  the  sake  of  greater  accu- 
racy, and  to  avoid  as  far  as  possible  the  mistakes  of  reporters,  a 
practice  has  grown  up  in  the  courts  of  England,  France,  and  the 
United  States,  of  reducing  to  writing  the  reasons  which  influ- 
ence the  decision  of  the  court  in  each  case,  and  of  reading  the 
opinion  thus  prepared  before  pronouncing  the  decree  which 
alone,  in  strict  language,  forms  the  ''judgment"  of  the  courts. 
Xiven  if  the  judgment  is  not  a  logical  sequence  of  the  opinion,  the 
judgment  can  never  be  impeached,  as  between  the  parties,  on 
that  account.  The  decree  of  the  high  court  of  errors  and  ap- 
peals in  this  case  is  perfectly  free  from  ambiguity;  the  reasons 
which  that  court  may  have  given  for  rendering  it  are  of  no  conse* 
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qnance  to  us,  and  can  in  no  degree  affect  a  jadgment  wbieh, 
upon  its  face,  is  complete,  lucid,  and  conclnsiTe  of  the  matter  at 
iflsne  between  the  parties.  Not  only  are  the  reasons  for  that 
judgment  unnecessary  to  the  determination  of  the  present  con- 
troyeray,  but  there  is  nothing  to  indicate  that  they  ever  formed 
a  part  of  the  record  which  the  Wilkinson  county  clerk  attempted 
to  certify. 

But  it  was  urged  as  a  second  objection  to  the  admissibility  of 
the  transcript  that  the  clerk  of  the  circuit  court  could  not  certifj 
a  decree  of  the  high  court  of  errors  and  appeals,  and  that  his 
copy  of  that  decree  is  but  the  copy  of  a  copy,  and  therefore  in- 
admissible. The  judgment  of  the  high  court  of  errors  and  ap- 
peals, authenticated  by  the  certificate  of  the  clerk  of  that  court, 
and  sent  down  to  the  clerk  of  the  Wilkinson  county  court  to  be 
preeenred  among  its  archires,  formed  an  essential  part  of  the 
record  in  this  cause.  It  was  the  duty  of  the  Wilkinson  county 
derk  to  copy  it  into  the  exemplification  of  the  record  which  he 
sent  hither;  and  the  objection  that  it  is  a  copy  of  a  copy  is  no 
more  tenable  than  would  be  a  similar  objection  to  his  transcrip- 
tion of  any  authentic  copy  of  a  public  act  or  record  which  either 
of  the  parties  might  have  adduced  in  evidence  upon  trial.  Any 
paper  thus  made  a  part  of  the  record  in  the  cause,  although  in 
reality  a  copy,  becomes  an  original  for  the  purpose  of  making 
out  a  transcript  which  shall  embody  a  truthful  history  of  the 
cause  as  it  appears  of  record  in  the  court  whence  it  comes.  The 
objections  to  the  admissibility  of  the  exemplification  were  there- 
fore properly  overruled. 

In  this  court  it  has  not  only  been  strenuously  urged  that  the 
Mississippi  judgment  was  against  evidence  and  contrary  to  Hia- 
sissippi  law,  but  that  we  can  go  behind  that  judgment  and 
entertain  the  plea  of  prescription,  under  the  Louisiana  code,  to 
the  note  upon  which  the  ICssissippi  suit  was  based.  It  is  con- 
ceded that  the  judgment  in  Mississippi  was  rendered  after  con- 
testation between  the  parties  by  a  court  of  competent  jurisdiction, 
and  no  fraud  is  alleged.  Under  these  circumstances,  it  is  far 
beyond  the  appellate  power  of  this  court  to  alter  or  revise  the 
decrees  of  the  high  court  of  errors  and  appeals,  or  of  any  other 
court  of  Mississippi.  And  it  would  be  subversive  of  funda- 
mental principles,  and  productive  of  litigation  without  end,  to 
open  a  judgment  thus  rendered  and  permit  the  defendant  to 
plead  either  the  old  or  any  new  defenses  to  the  original  cause  oi 
action.  The  promissory  note  which  the  plaintiff  sued  upon  in 
ICssissippi  has  no  longer  a  legal  existence;  it  is  merged  in  Um 
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judgment,  and  it  can  only  be  Beveied  from  it  by  the  reversal  or 
resciBsion  of  that  judgment:  Abai  ▼.  Buiason^  9  La.  418;  OaheyY. 
Murphy,  1  La.  Ann.  872;  Smalley  v.  CredUors,  3  Id.  886;  Den. 
iaUmn  ▼.  Fayne,  7  Id.  833. 

The  preBoription  liberandi  caiMi  appertaina  to  the  remedy, 
and  is  governed  by  the  law  of  the  former.  The  defendant  can 
plead  any  prescription  established  by  the  law  of  Louisiana  to 
the  particular  action  brought  against  him  here;  but  this  is  a 
personal  action  of  debt  upon  a  judgment,  it  is  not  an  action 
upon  a  promissory  note.  The  prescription  applicable  to  judg* 
ments  is  ten  years.  But  the  judgment  sued  upon  was  rendered 
in  April,  1856,  and  this  suit  was  brought  in  June,  1856. 

It  is  well  settled  that  a  judgment  rendered  in  another  state 
of  the  Union,  properly  authenticated,  has  the  same  force  and 
effect  here  as  in  the  state  where  it  was  rendered:  Tipion  v.  May- 
fiM,  10  La.  198;  Brigga  v.  Spej\»sr,  8  Bob.  (La.)  265  [38  Am. 
Dec.  289];  MSJIa  y.  Duryee,  7  Cranch,  481;  Hampton  v.  McGon- 
nd,  8  Wheat.  284.  And  a  final  judgment  of  a  competent  court 
of  a  sister  state,  after  citation,  is  conclusiye  of  the  matters 
therein  determined  between  the  same  parties  here,  in  the  absence 
of  evidence  positively  impeaching  it:  Botoand  v.  Jarvis,  5  La. 
Ann.  48;  Lewis  y.WUder^  4  Id.  674;  Hatard  v.  AgricuUund  Bank 
etc.,  11  Bob.  336;  Machee  v.  Caimes,  2  Mart.,  N.  8.,  599.  There 
is  nothing  in  the  pleadings  or  the  evidence  to  impeach  the  judg- 
ment sued  upon;  and  the  action  upon  that  judgment  is  not  pre* 
scribed  by  our  law. 

We  have  not  noticed  the  bill  of  exceptions  to  the  refusal  of 
the  prayer  in  the  defendant's  answer  for  a  trial  by  jury,  because, 
although  the  point  has  been  brought  to  our  attention,  the  ap- 
pellant's counsel  has  not  asked  that  the  cause  be  remanded  for 
a  jury  trial,  but  has  chosen  to  put  it  before  us  on  its  merits,  and 
to  ask  a  final  judgment  at  our  hands.  This  course  was  the 
more  proper,  as  the  defense  involves  only  questions  of  law,  and 
as  our  opinion  upon  these  questions  is  decisive  of  the  case,  it 
would  be  worse  than  useless  to  subject  the  parties  to  the  ex- 
pense and  deky  of  a  new  trial. 

Judgment  a£Srmed. 

CiBTnmD  GoFT  or  Ksoobd  ii  not  open  to  tho  objactioa  that  it  ii  iiiad- 
miMlble,  booanse  a  copy  of  the  original  paper  is  alone  admlirible  In  evidence. 
The  principal  oaae  b  cited  as  settling  this,  in  8tai€  ▼.  Barrow,  .31  La.  Ann. 
092,  and  it  is  cited  in  In  re  Mansfield,  6  Nat.  Bank.  Beg.  393,  to  the  point  that 
after  action  and  Judgment  on  a  note  the  note  is  merged  in  the  judgment  and 
eztfaigoiahed  by  il 
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Cketified  Copies  op  RaooBDS  of  Coubts  in  Bbter  state — when  anfficiwitly 
atrtified  and  when  admissible,  see  tToodbridge  v.  AtuiUnf  4  Am.  Dee.  740; 
Adama  v.  Lisfur,  25  Id.  102;  Weti  v,  AfeCwneU,  Id.  191;  Merriweaiher  ▼. 
Oarvm,  27  Id.  650;  JHeHae  r.  8toke$^  31  Id.  $&S;  Sttider  t.  Ormthomm,  es  M. 
M,  and  note  62;  Clark  ▼.  Depew,  64  Id.  717;  Ta^  ▼.  Barrom,  Id.  2SI»  aote 
290^  oollecting  cases;  LaUertU  v.  Cook,  63  Id.  42S. 

JtmoMSNT  Mjebgbs  Contbaot  Debt  on  which  the  action  was  bron^t: 
Napier  ▼.  Oidien,  40  Am.  IXm.  613;  Watm  t.  MeN^,  43  Id.  58;  Pike  t. 
MeDomUd,  54  Id.  697,  and  notes  to  these  cases. 

CoNCLUdiTEXXSS  OP  JuDOMBivT  OP  OouBT  of  sister  state  as  to  same  partiei 
and  same  cause  of  action  in  another  state:  Baxky  ▼.  Lmah,  56  Am.  Deo. 
494;  Taihr  ▼.  Batrr^m,  64  Id.  281;  Cook  ▼.  TktumhiU,  65  Id.  63;  IlorUm  ▼. 
CrUehfiM,  Id.  701,  and  notea  to  these  cases  oollooting  other  oaaea  in  this 
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Bill  op  Ladihq  OoNTAnrnio  Privilegb  op  Reshifkbht  IkFLiBa  Obu- 
OATION  TO  Reshii  if  the  stage  of  the  river  is  snch  as  not  to  allow  the 
boat  on  which  the  goods  were  shipped  to  proeecute  her  TO^age,  and  re- 
shipment  is  possible  in  any  boat  which  can  finish  the  trip.  The  addi- 
tional expense  of  reshipment  is  chargeable  to  the  boat  originally  nndo^ 

,      taking  to  carry  the  freight. 

Low  Wateb  is  hot  Such  Danger  op  Biyeb  as  will  Absolyb  Gakbikb 
PBOM  OnuoATioy  contained  in  his  bill  of  lading,  to  deliTer  goods  at  their 
destination  withoat  onnecessary  delay,  and  in  good  order  and  oonditiQa. 

Thb  opinion  states  the  facts. 
Ebnore  and  King,  for  the  plaintiff. 
J.  Vanmeter,  for  the  defendants. 

By  Oourt,  Buohahan,  J.  The  plaintiff  daims  of  defendants 
tinder  a  contract  of  affreightment  bj  which  the  latter  bound 
themselves  to  cany  merchandise  from  New  Orleans  to  ShreTe- 
port  for  one  dollar  and  fifty  cents  a  barre!,  with  the  priTil^ge  of 
reshipping.  The  Bed  river  being  at  a  low  stage  of  water,  the 
Compromise  could  not  get  farther  up  than  Alexandria;  and 
availing  herself  of  the  clause  of  the  bill  of  lading,  transferred 
the  freight  to  a  boat  of  less  draught,  the  White  Cliffs,  to  be  taken 
from  Alexandria  to  Shreveport.  But  the  White  Cliffs  put  the 
freight  ashore  upon  the  banks  of  the  river  at  points  short  of 
the  port  of  destination;  and  the  plaintiff  was  only  able  finally  to 
obtain  his  goods  by  making  a  contract  directly  with  the  White 
Cliffs  for  a  very  greatly  advanced  rate  of  freight  He  brings  this 
suit  to  be  reimbursed  the  difference  between  what  he  contracted 
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-to  pay  the  defendants  and  what  it  aetoallj  cost  him  to  get  his 
goods  to  Shreveport. 

We  are  of  opinion  that  the  clause  in  the  bill  of  lading  in  this 
record,  "  with  privilege  of  reshipment/'  implied  an  obligation 
to  reship  if  the  stage  of  water  in  the  Bed  river  did  not  permit 
the  Compromise  to  prosecute  her  voyage  to  Shreveport,  and  if 
reshipment  was  possible  in  any  steamboat  that  could  make  the 
voyage;  and  that  the  additional  expense  of  forwarding  the  freight 
by  another  boat  is  chargeable  to  the  Compromise.  The  obliga- 
tion of  this  common  carrier,  under  his  bill  of  lading,  was  to 
deliver  the  goods  at  Shreveport  without  unnecessary  delay,  in 
,good  order  and  condition,  unto  the  the  consignees  or  assigns, 
they  paying  the  specified  freight,  and  no  more  (the  dangers  of 
the  river  and  fire  only  excepted).  Low-water  is  not  to  be  classed 
among  the  dangers  of  the  river  which  absolve  the  carrier  from 
this  conventional  obligation. 

The  judgment  of  the  district  court  is  therefore  a£Snned»  with 
-costs.  

Tm  PHinoiFAL  OASB  18  dTKD  in  PUBh  v.  BomneaUf  U  La.  Ann.  614,  to 
^tli«  point  that  the  retervation  of  the  right  to  store  will  not  alter  the  contract 
of  the  carrier,  ao  far  a*  regards  his  obligation  to  carry  and  deliver  the  goods 
-mit  their  destination;  but  this  reservation  will  give  him  the  privilege,  should 
eireomstances  prevent  him  from  carrying  the  goods  to  the  end  of  the  voyage, 
'to  forward  them  by  another  boat,  and  to  have  them  stored  in  the  mean  time. 

Low  Water  is  hot  Such  Dahobb  of  the  river  as  to  absolve  the  carrier 

-from  his  obligation  to  deliver  the  goods:  JfaAon  v.  Olive  Branch,  18  La.  Ano. 

108^  citing  the  principal  case;  see  also  note  to  Van  Hem  v.  Taylor,  41  Am. 

Dea  281-288,  citing  the  principal  case;  see  also  BenUef  v.  Budard,  63  Id. 

Ml;  QnMer  v.  MurUk,  66  Id.  316. 

RsBEBVATioir  ov  PaiviLSOB  or  lUsHiPMKiiT  in  bill  of  lading  does  not 
Umit  the  carrier'a  liability  in  any  way:  Kote  to  OktmdUr  v.  Spragtie^  88  Am. 
OMi.42ft. 
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Ci»»fwi  OF  PAwnroxBfl,  omims  for  footing  pMNogon,  670. 

dilorimlnation  between  pMtengen  of  the  eftme  ckie  le  toMd/Sm^9llm 

ejeodng  pemenger  while  tnin  U  moving,  672. 

ejecting  penenger  who  fiule  to  comply  with  regalatlinib  67L 

eleoting  peiaenger  who  hee  loet  hie  ticket,  671. 

ojecting  peieenger  who  xefneee  to  poroheee  ticket  at  etettoB^  STL 

electing  treepenen,  673. 

loroe  which  may  be  need  in  ejecting  piewngefi,  678. 

forfeiture  of  tickets,  672. 

liability  for  acta  of  agente  in  ejecting  paeaengen,  671* 

liability  for  ejecting  paaaenger  canaed  by  condnotor'a  inlaftiHb  ITti 

power  to  expel  paaaengera,  how  may  be  ezeroiaed,  672L 

Comiov  Gabbikr,  apedal  contract  to  limit  liability  of,  48Ql 
CoHflnrcnONAL  Law,  atatntea  aathoriiing  county  to  anbaariba 

railway  corporationa,  694. 
OramAOfB,  death  doea  not  annnl,  768-761. 

death  of  one  of  aereral  Joint  eontraotota,  761. 

death  of  one  of  aereral  joint  contractora,  effect  of,  in  aqoifeyt  tK 

death  of  one  of  aereral  aaretiea,  704. 
CoHTBAOTOXS,  liability  of  employer  for  act  or  neglect  of,  850. 

liability  of  owner  for  deficienoiea  in  work  accepted  by  him» 
CoirnETAircm,  cancellation  by  surrender,  648. 

conaideration,  parol  eYidence  reapecting,  649L 

on  condition  anfaeeqnent,  649. 
OoBTOHATioir,  knowledge  of  officers,  effect  on  corponitioa»  lU* 

preaident'a  power  to  bind,  646. 

aabacription,  avoiding  for  miarepreaentation,  664. 
Oomrrr,  claima  against,  preaentation  for  allowance,  296L 

contracts,  ratifying,  292. 

contracts,  statutory  anthority  moat  be  porsaed,  29IL 

eontracta  with  officials  having  no  anthority,  292. 

creditors  mnat  rely  wholly  on  good  faith  of,  296. 

deecription  and  definition  of,  291. 

defense  of  uUa  viret,  292. 

duties  and  liabilitiea  are  only  aneh  aa  preaoiibed  by 

Judgment  against,  how  enforced,  297* 

kgialative  control  over,  298. 

▲m.  dwi.  tol.  LXTin^-so  US 
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OovmT,  legialativa  control  over  oontrmote,  299. 

legislative  oootrol  over  ooonty  fundi,  299i 

legislative  oontrol  over  remedies,  299. 

legislation  validating  oontracts  of,  292. 

liability  arising  out  of  beneficial  use  of  things  29IL 

liability  for  land  sold  onder  mistake  of  title*  29IL 

liability  for  money  bad  and  rsceivedf  298. 

liability  for  torts  most  be  based  on  some  stntat% 

liability  of,  is  mere  creatore  of  statute,  29SL 

^sgleot,  liabiUty  for,  294. 

negleet  of  officers,  liability  for,  29& 

partakes  of  state's  immunity  tnm  liaUUtj,  SIL 

powers  of,  are  strictly  constroed,  292. 

catification  of  contracts  by,  292. 

•oit  against,  most  be  aathoriaed  by  statat^  296w 

•oit  against,  wbere  may  be  tried,  296b 

torts,  liabUity  for,  294. 
Oorasa,  power  to  amend  records,  7% 

probate,  whether  of  general  or  of  limited  Joiisdlolloiw  ML- 
GUKDIAL  FltosioanoirB,  accused,  absence  of,  at  order  nada 
ment,  219. 

aooased,  absence  of,  during  charge  to  the  Jury,  222. 

aoonsed,  absence  oi,  during  taking  of  evidence^  222. 

aoensed,  absence  of,  in  prosecutions  for  felony,  221. 

accused,  absence  of,  in  prosecutions  for  misdemsaiianb 

accused,  absence  of,  on  bail,  225. 

aooused,  absence  of,  on  motions,  225. 

aoensed,  absence  of,  on  writs  of  error,  227. 

aooused,  appearance  of,  by  counsel,  220. 

aoonsed,  appearance  of,  when  must  be  in  perMa,  S90L 

accosed,  appearance  of,  in  misdemesnor,  229. 

aooused,  arraignment  of,  must  be  in  person,  for  faloBj* 

aoensed,  forfeiture  of  recognizance  of,  220* 

aooused  must  be  in  custody  when  orders  are  mads^  810i 

aooused  must  be  present  at  verdict,  220* 

aooused  must  be  present  when  change  of  venoe  Is  Ofdend» 

accused,  presence  of,  must  be  shown  by  the  record,  227* 

accused,  right  of,  to  be  present,  and  on  what  founded,  SUl 

accused,  right  of,  to  counsel,  219. 

arraignment,  office  of,  221. 

Judgment,  when  aoensed  must  be  present,  22ft. 

verdict  in  absence  of  counsel,  225. 

verdict  in  absence  of  defendant,  223. 

verdict  without  arraignment  is  a  nullity,  229^ 

waiver  of  defendant's  right  to  be  present,  23SL 

VAMAoaa,  measure  for  failing  to  convey,  65. 

DxKD,  consideration,  parol  evidenoe  conoeming,  401, 61tl 

defective  recording,  262. 

parol  evidence  to  explain,  584. 

signing  of  grantor's  name  by  third  person,  510l 
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DBTUiiTioir  of  partition  fence,  620. 
DowxBy  equity  jaiisdiction  of,  to  MWgn,  707. 

SnOTifxirT»  outstanding  titles  when  may  ba  aat  up,  S89L 

Bhtibstibs,  estate  by,  65. 

Equitt,  dower,  jurisdiction  of,  to  Msign,  707. 

forfeitures,  relief  against,  85-^8. 
BRATn  OF  Deoxdsnts,  claim  against,  effect  of  allowaaea,  I87. 

contracts  continue  binding  on,  758. 

contracts,  personal  in  their  nature,  700l 

ooritracts  to  oonvey  real  estate,  761. 

contracts,  when  not  binding  on  executor  or  admlnistntor,  764. 

letters  of  administration,  issuing  of,  when  need  not  be  proved,  107. 

liability  of,  on  agreements  to  make  disposition  of  propssty  Wj  wiO^  TWl 

liability  of,  on  contracts,  75& 

liability  of,  on  covenants  in  lease,  760. 

vest  in  heirs  or  devisees,  256. 
Eroppbl  by  silenoe,  345. 

of  minor,  to  avoid  guardian's  sale,  608. 
Btidbkob,  declarations  of  vendor  after  conTeyaaoa,  €48^ 
EzsounoH,  death  of  defendant,  effect  of,  186. 

levy  of,  after  death  of  defendant,  186. 

notice  of  sale,  sufficiency  of,  5S7. 

testing,  as  of  first  day  of  term,  186. 

FiMOX,  see  PAKTinoir  Fsncb. 

viewers  of,  act  judicially,  620. 
FoxvBiTCBn  are  not  favored  in  equity,  85. 

for  breach  of  contracts  for  sale  of  land,  87. 

for  breach  of  covenants  in  lease,  relief  against,  86^ 

for  breach  of  covenants  not  to  assign,  86. 

for  breach  of  covenants  to  insure,  86. 

for  breach  of  covenants  to  make  improvements*  86 

for  breach  of  covenants  to  repair,  86. 

for  breach  of  sundry  stipulations  in  contracts*  87. 

Incurred  by  breach  of  covenants  in  lease,  85. 

Incurred  by  non-payment  of  money  will  generally  be  rsUsfv«4 
equity,  85. 

occasioned  by  surprise.  Ignorance,  accident^  oto.,  8A» 

occasioned  by  willful  neglect,  86. 

of  shares  of  stock,  88. 

relief  against,  in  equity,  85-88. 

waiver  of,  precludes  party  from  afterwards  Insisting  oo,  86^ 

where  damages  cannot  be  estimated,  86. 
FftauD,  in  preventing  competition  in  letting  contract,  667. 

misrepresentation  respecting  legal  effect  of  a  writiBf  ,  654 
FftavDULXVT  CoNVSTAirci,  recital  of  consideration  In,  !& 

HomnTXAD,  death  of  head  of  family,  effect  of^  800. 
death  of  wife,  effect  of,  309. 
in  building  used  for  other  purposes,  660. 
Judgment  against  husband  only,  300. 
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HoMiaraAD,  mortgage  signed  by  husband  only,  300. 
on  aeparate  propertyt  309. 
whether  a  Joint  tenancy,  309. 

IirvAiTTt  burden  of  proof  reepeoting  negligence  in  actaon  for  injury  to^ 
btfuironov  againat  Judgment  of  ooort  of  oorreaponding  JnriadlntloB,  SMI 

JuDOMunr,  poathnmooa  child  not  affwted  by,  588. 

MaOBAVio's  LuDT,  dower  right  is  paramoont  to,  818. 
IfDma  Olazm,  notion  to  determine  advene  claim  tO|  274 

on  pabUo  lands,  274. 
HuKBPmmiiTATiov  ia  a  fraud  thoogfa  nnintentloiyd,  280L 

person  most  correctly  remember  his  acta,  280. 
If  OBTOAOB  of  homeatend  by  husband,  809,  823. 

remoTil  of  mortgaged  property  to  another  state,  688. 
MwioiFAL  GoRFOBATiov,  streets,  intereat  of  ndjaoont 

atreets*  power  to  npproprinte  to  railwny  pnrpoeea^  808L 

iliOLiourc^  oontribntory,  421. 

of  parent,  ia  not  imputed  to  ohild»  420l 

trespasser,  when  may  recover  for,  42L 
Vmotiabui  iHsntuMUiT,  giving  payee  an  optfon,  OSL 

naming  payee  in  the  alternative,  684 

taken  to  secure  pre-ezistiDg  debt,  321. 

transfer  of,  pending  suit,  abates  it,  378L 

PABTmoy  FsHOB,  action  for  removing  or  deatroyingf  €87. 

agreements  eatablishing  and  controlling,  828. 

definition  of,  028. 

fence-viewers,  authority  and  dutiea  of,  830. 

fence-viewers,  complaint  to,  may  be  oral,  830. 

fence-viewers,  determinations  of,  may  be  made 

fence-viewers,  jurisdiction  of,  is  special,  830. 

fence-viewers  must  give  notice  to  the  partiea,  829. 

fsnoe-viewers,  notice  of,  may  be  oral,  830. 

no  obligation  to  maintain  at  common  law,  828. 

obligation  to  erect,  831-^33. 

parol  agreement  respecting,  validity  of,  827. 

remedies  to  enforce  contribation,  834  ^3^ 

rsmoval  of,  and  right  of  action  for,  837. 

atatntory  remedies  respecting,  whether  appUoabIa  to 
by  agreement,  827. 

tiespass  of  cattle  through  defects  in,  888. 

trespass  of  cattle  through,  remediea  for,  837. 

where  to  be  located,  834. 
Plbadhto,  amendment  substitnting  new  plainti^  8281 

defect  of  parties  must  be  objected  to  by  demurrer^  S88l 
Pbivoipal  avd  Aokkt,  signing  by  agent,  what  will  bind 
PuBUO  Lands,  right  to  mine  on,  274 
PuBCHASiB,  notice  to,  implied  from  poessBBion»  821. 

Bafb,  force  is  essential  to^  llfi. 
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BBDUonoy,  oharaoter  of  proeeoutrtx  for  chastity,  inqnfrlM  ooaoenlA^  71& 
cbanoter  of  proaocntrix  for  chastity  essential  to  aotioo,  TIC 
character  of  proeeootrix  for  chastity,  what  is,  714. 
presumption  regarding  character  of  prosecutrix.  714b 

SmERirr,  aathority  of,  after  term  of  ofllce,  338. 

BcsuTS,  right  to  lay  street-railway  therein,  8M. 


Tbial,  oontinnanoe  beoanae  of  popular  exdtsmsnti  IM>L 
Tbvbt,  notice  of  sale  under,  678. 

UtaoB  cannot  absolve  carrier  from  ordinary  dntiea,  ItfL 
UsvBT,  defense  o(  is  personal  to  boirower,  614. 

in  aadgnment  of  note^  does  not  defeat  action  againil  ihm  aakw,  614 

WABBAirrr,  not  waired  by  accepting  merchandise^  Ml. 

Watir,  appropriator's  rights  relate  to  oommenoement  of  irotkt  ilOl 

first  appropriator,  rights  of^  831. 
Wnu,  joint»  disposing  of  estate  of  the  testator  who  shoald  dk  flnli  40K» 

Joint,  disposing  of  estate  of  both  tsstatoca,  407. 

Joints  disposing  of  estate  of  husband  and  wils^  407* 

joint,  objections  to,  407. 

joint,  vaHdity  of,  407-4ia 

probate  of,  all  parties  in  interest  may  beoome  partlsa  lo^  447* 

probrte  of,  any  person  ii^ured  may  oppose,  447. 

probate  of,  any  person  wlio  might  propose  a  will  may  oppose 

piobate  of,  creditors  cannot  oppose,  448. 

probate  of,  executor  of  will  may  oppoee  probate  of  lalv  obs^ 

probate  of,  interest  which  entitles  party  to  oppoas^  447. 

probate  of,  legatee  or  derisee  may  oppose,  448. 

probate  of,  mortgagee  of  derisee  may  oppose,  448t 

probate  of,  proceedings  for,  ars  im  rem,  447. 

piobate  of,  wife  of  heir  cannot  oppose^  448. 

lerooaUUty  of,  409. 

uadne  infiBsnoe,  what  is,  158,  IMl 
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%  AOTBBSB  FoMonov.— Land  vm  lold  under  cxeaitiGn  m  Ike 
whoM  two  minor  mm»  the  pntchMor  oonvoyed  it.  Tbe  fithir 
two  §ooM  took  and  held  joint  po—Mriop,  under  tbis  ooDTojiaoe; 
■eqnently  the  land  waa  again  aold  nnder  ezecntion  aa  the  fatfaar^a  T%m 
aaoond  pnrnhaawr,  after  mora  than  aevcn  yean  from  the 
ol  anoh  joint  poaiBMion,  aned  the  father  and  the  tvo  aona  lor  ihm 
Under  theaa  dronmatanoaa,  the  poaaeadon  of  the  two  aooa  waa  held  to  ba 
•dvana  to  the  porehaaar.     WyaU  ▼.  Efam,  51& 

See  Oo-mrAHor,  6. 

AGENCY 
L  WoKD  **AaKn^  kmxvB>  to  Namb  ov  Aokrt  Dnmum  Gapacbt 
lnwhiohheaeti»  aDdianoiamereiIeMriplio|wrRNMiL    flbyrev.  Jjpjili 
280. 

t.  AOXST    IS   VOT   PSBSOVALLT    LeABU    OV    BiLL   OF    SZCHAVOB  iHlloh  ii 

headed  with  the  name  of  a  banUng-hoaae,  i»— when  paid — to  be  ohaigeA 
to  the  aoooont  of  that  offioa»  and  ia  aigned  by  a  penon  aa  agent,    /il 

S»  AOIVT  MAT  DSLBGATI  PoWXBS  OB  DUTIB8  MbBBLT  IfBOHHtlOAI*  in  tiMir 

natore,  bat  he  oannot  del^ate  any  portion  of  hia  power  reqniiing  Iha 
esendae  of  dtaoration  or  jndgmentw     /d. 

4  AOBBT  CAHVOT  DbITT  PBDrOIFAL'a  TiTLB  TO  LaHD^  AXD  BBXADr  PBOCBBBi 

OF  Salb  thbbbov,  where  be  has  aooepted  the  agenoy  to  aaU  the  land» 

and  baa  reoeived  the  money  for  it.    CoUmu  v.  TiUou*»  Adm*r,  986b 
i.  AoBMT  MAT  Sub  nr  bjb  Owh  Namb  ov  PnoMiasoBT  Notb  given  to  him  aa 

anoh  for  the  benefit  of  hia  principal,  when  the  promiae  ia  made  to  the 

agent  to  nomine.    Qoodman  v.  fTofiber,  134. 
••  Oh  Pbomibsobt  Notb  Patablb  to  "  W.  A.  M.,  Agbivt  fob  M.  W.,  Sz- 

BOUTBix  or  J.  H.  W.,  Dbobabbd,"  M.  W.  may  ane  individnally,  or  a^ 

exeootrix,  in  whioh  latter  caae  the  note  ia  averred  to  be  aansta  of  the 

eatate  of  the  testator.    Id, 
7*  Pbikoifal  Ratiftino  Aotb  of  Aobht  MUST  Know  Cbabactbb  of  Act^ 

and  nnleaa  all  the  oiroumstanoea  are  made  known  to  liim,  the  ratificatioa 

is  void.    BUUngM  v.  Morrow,  235. 
Sea  BovMt  8;  Gobtbaots,  10;  Bxboutobs  and  Adminisxratobs,  31;  KonoBi 

POWBBS,  6. 

ALIMONY. 

Sea  ICABBL40B  AND  DnTOBOB. 

ANIMALS. 
1.  Owmni  of  Gatixa  must  Kbkp  Thbm  on  his  Own  Land  at  hia  peril,  by 
the  mla  of  the  oonmion  law.    Myere  v.  Dodd,  624. 

t.  OWKBB  OF  OaTTLB  IS  LlABLB  FOB  THBIR  TbXSPASSBB  THBOUOB  BbIBOIITB 

Pabsition  Fbnob  which  he  and  the  owner  of  the  land  trwipaaBwil  npon 
•re  equally  boond  to  maintain.    Id, 

See  CoNSSXruTZONAL  Law,  4;  Cbiminal  Law,  13, 14;  Fbvcbsl 

ARBITRATION  AND  AWARD. 

L  If  Rboobd  dobs  not  Disolobb  Obound  upon  Wbxoh  Awabd  of 
tbators  n  Madb,  it  may  be  shown  by  parol  evidenosw    Tkammmm 
MMn,168. 
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X  ICmoEAHiMni  OF  Mattxbs  Pbofosbd  to  vm  SuBiamD  to  AxBHRATum, 
AmuuMMm  bbtwsin  Pabtiss  to  Abbiteatb,  and  Awabd  or  Axn- 
TEAiOBfl^  when  not  identified  and  made  mafeten  of  recocd,  are  not  admia- 
■iUe  in  evidenoe  npon  a  clerk's  oertificate  when  the  arbitnlioa  waa  made 
withoat  ofdar  of  ooort.    Id. 

ASSAULT  AND  BATTERY. 
See  Cboohal  Law,  10;  DAMAan^  i. 

ASSIGNMENTS. 

Bt  Law  ov  lSxQjjon>,  Ebtatbib  AmovABLB,  although  Aooatraot  la  aflaa^ 
Oanmr  ▼.  Bfford,  6127, 

See  Landlord  and  Tehaiit,  2,  3;  7. 

ATTACHMENT. 
See  DxBTOK  and  Cbxdisob,  1« 

ATTORNEY  AND  CLIENT. 

!•  AnosHST  AT  Law  mubt  Ubb  Ordinabt  and  Rbabovablb  Skul  am» 
Dilxobtob;  and  where  the  law  governing  the  bringing  of  a  aoit  ia  weQ 
settled,  both  in  the  text-books  and  the  reports,  and  the  rale  has  existed 
and  been  pnbliBhed  long  enough  to  Jnstlfjr  the  belief  that  it  waa  known 
to  the  profession,  a  disregptfd  of  snch  rale  renders  him  aeooontaUa  lor 
the  losses  oansed  thereby.    Ooodmem  v.  WaUer,  134. 

Si  AnoBviT  AT  Law  gairi or  Eboafb  Conssqusnoib  of  bjb  Nieuonrcn  by 
showing  that  he  consulted  a  distinguished  attorney  as  to  the  oonrse  to  be 
pursued,  and  that  in  the  opinion  of  the  witness  an  arrangement  thersafter 
made  by  him  was  the  best  thing  he  oould  do  for  his  olientb    Id, 

5.  CSAMPBBTr  »  No  Dkf Eiran  to  Aonov  aoainst  AnoBjrxT  at  Law  for 

negligence  and  want  of  skiU.    Id, 
4.  Rboupt  bt  Clxvnt  fbom  Attobvxt  ov  Past  of  Pboouds  of  CoiiAonov 
is  not  a  ratification  of  his  sots  in  the  ooUeotion,  so  as  tobeoomean  aoooid 
and  satisfaction,  or  an.  estoppel  against  the  client  to  sue  for  the  attorney^ 
negligence  in  the  matter.    Id, 

6.  Rbosipt  bt  Attobnbt  for  Noti  RscxiyxD  fob  CoLLxcnoir^  Admibsi- 

BLB  in  eridence  to  show  the  relation  of  attorney  and  client,  in  an  action 

against  him  for  n^ligenoe  in  collecting  the  note.    Id, 

X  Rboobd  of  Cabb  Conduotxd  BT  Onb  Attobvbt  in  Namb  of  Anothbb  18 

Admissiblb  in  eridenoe  against  the  first  to  show  the  final  determination 

of  the  case.    Id. 

BAIL. 

L  Subbtt's  Piba  to  Soikb  Faoiaa  upon  Rbooonisanob  of  Bail  on  Indiot- 
MBNT  FOB  Sdoplb  Mibdbmbanob,  that  at  the  time  spedfied  in  the 
recognisance  he  appeared  or  offered  to  appear  as  attorney  for  def endant^ 
to  answer  the  indictment,  to  pay  whatever  fine  and  costs  might  be  im- 
posed upon  defendant;  and  that  he  tenderod  the  money,  is  no  answer 
to  the  scire /aeku.     Warren  v.  State,  214. 

fL  Etbn  if  Attobnbt  ob  Aobnt  n  Pbbmittbd  bt  Coubt  to  Answeb  In- 
DiOTMBNT  FOB  SiMPLB  MiSDBMBANOB,  it  docs  uot  satisfy  the  Condition  of 
defendant's  reoognisance  for  personal  appearance,  and  doea  not  bar  the 
state  from  a  reooyery  thereon.    Id, 
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t.  State  is  hot  PkaompiD  fbom  Pbocudiko  to  Ehiobob  kmm,  CntL 
BiOHTB  WDKB  DsFBNi>AHT*8  Rbooonixaitcs  for  penoiiAl 
for  a  bretch  of  iti  oonditiimt,  merely  became  the  het  elioeen  to 
agaiiiet  defendant  on  indiotment  for  a  ■imple  miedemeenor,  witlMat  U» 
peraonal  prMence.    Id, 

BANKBUPTOY  AND  IKSOLVENCT. 

OoMMimoraBa  ix  IiraoLYBircr  asm  CsjofrnxD  with  Both  Law  ahd  Eooifr 
Powss8«  in  adjndioating  npon  daima.     CMlm»  ▼,  TUUm*9  Adm'r,  388. 
See  BBKOPm.;  FBAiTDULxar  CovTEYASiaa;  Guabantt. 

BANKS  AND  BANKING. 
See  Nonas,  2-^ 

BONA  FIDE  PUBCHASBBa 

BovA  TiDM  PuBOHASiB  ov  Bbal  Ebtatx  vob  Valuabia  OoHBiDBBasia^ 
and  without  notioe,  aetnal  or  oonetmctive,  of  the  elaiine  of  othen,  a^ 
quires  a  good  title.    HaU  ▼•  Delaplaimet  67. 


BONDS. 

1.    PUHOHASBB  OF  COVHTT  BaILWAT-AID  BoNDB  ASD  CoUFOMB  IB  BOfe  aiEBOtid 

by  the  fact  that  sinoe  the  iatnanoe  of  the  bonds  the  railway  company  has 
become  insolvent  and  been  dissolved.    Clapp  v.  Cmmty  qf  Cedar^  67S. 
2.  BBorrALS  ih  Gouvtt  Bonds  Exbcutbd  bt  Countt  Jui>ob  are  oonclarive 
npon  the  county,  bat  the  pnrcbaaer  most  see  that  the  county  had  anthor^ 
ity  for  their  issnance.    Id, 

t.  FbAUD  and  MiHRBFBBSBNTATION,  WHBBKBT  Ck)UNTT  IB  iNDirCKD  TO  ISBITB 

Nbootiablb  Bailwat-aid  Bonds,  constitate  no  defense  against  an 
assignee  nnless  he  is  alleged  and  proved  to  have  had  notice  thereof.    Id, 

4.  Whbbb  Countt  Bboobd  Shows  Enough  upon  Matter  of  Authobht 
fob  Issuancb  of  Countt  Bonds  to  justify  ft  purchaser  in  taking  the 
bonds,  he  cannot  be  required  to  go  behind  it  and  show  that  the  reooid 
is  true^    Id. 

6w  Pubohasbb  of  Countt  Bailwat-aid  Bonds  has  Bight  to  Pbbsumb  that 
Bbquisitb  NonoB  was  Givbn  prior  to  the  submission  of  the  proposi- 
tion for  their  issuance  to  the  vote  of  the  people  of  the  county,  when  the 
oounty  record  shows  that  a  regular  proposition  was  ordered  to  be  sub- 
mitted to  the  people,  and  that  a  vote  was  taken  which  was  in  favor  of  it 
Id. 

flb  OBJBOnON  THAT  FiNAL  CONSTRUCTION  OF  BaILBOAD  IS  CONDITION  PBBOB- 

dbnt  to  tMuance  of  county  railway-aid  bonds  is  not  maintainable  on  the 
ground  that  the  proposition  for  their  issuance  submitted  to  the  vote  of 
the  people  provided  that  the  amount  voted  should  '*  be  expended  only  in 
the  event  of  said  railroad  being  constructed,  and  running  centiaUy 
through  the  said  county,"  for  the  expression  is  ambiguous,  and  admiti  of 
a  strong  doubt  whether  the  word  '*  constructed  "  does  not,  as  well  as  the 
word  ''running,"  relate  to  the  word  "  centrally,"  the  phrase  being  ''con- 
struoted  and  running  centrally; "  and  the  county  judge  1^  issuing  the 
bonds  has  placed  upon  this  aiubiguity  a  construction  upon  which  the 
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pnrohaMrof  the  bonds  has  a  right  to  Aot;  and  when  th*  bonds  an  iMned* 
the  porehaaer  may  pretoiiM  the  road  to  be  built  to  the  aeeeptaooe  of  the 
coonty.    Id, 

7.    PUBOHikSKB  OF  COUUTT  BaILWAT-AID  BOITDS  OB  GOVPOITS  MAT  PURJMI 

IBOM  THXiB  lasuAircB  that  the  oomity  sobeoribed  the  amoont  ^oted  to 
the  capital  stock  of  the  road,  and  it  is  not  a  yalid  objection  that  thia 
fact  does  not  appear  from  the  record,  for  it  ooald  not  so  appear.    Id, 

8.  CoiniTT  JuDOV  »  Mkrilt  Quasi  Aosht  of  Gouvtt,  and  his  sots  oannot 
be  ooostmed  by  law  of  agency.    Id, 

9ti  Fraud  in  Causiko  or  Prooubiho  Drutirt  to  or  for  Railboab  Com- 
FAST  of  pooseanon  of  ooonty  railway-aid  bonds  is  no  defense  aflynst  as 
indorsee  of  sneh  bonds  or  the  ooapons  thereon  withoat  notice  ol  the  fnuidi 
thoogh  if  possession  was  never  delivered  to  or  for  the  eompaay,  the  fliMD» 
pany  would  not  be  liable  on  the  bonds.    Id, 

See  ByxDurci,  18. 

BOUNDARIES. 
See  DBRDSy  10,  11;  Ligrksr,  4;  Pubuo  Lahm. 

CHAMPEBTT. 
See  Attornit  akd  CLiim,  8. 

CITIZENSHIP. 
See  JuRUDicnov,  ^7. 

COMMON  CAKBIEBS. 

I,  Railroad  CoMFAinxB,  as  Commox  Cabribrs,  must  Furhish  each  facili- 
ties for  tnnsportation  as  will  meet  the  ordinary  demands  of  the  pablio^ 
bat  are  not  bound  to  anticipate  or  proTide  in  advance  for  an  nnnsoal  in* 

,      flnz  of  freight.    Oalena  tU,  B,  B,  Co.  v.  J&m,  574. 

8.  Railroad  Compant  must  Ubi  Proper  Dilzoxkor  in  the  transportation  of 
freight,  and  where  there  is  delay,  it  most  answer  in  damages,  nnless  it 
osn  discharge  itself  by  a  proper  excuse.    Id, 

5.  Railroad  Coxpavt  mubv  Ricinrs  Frxioht  Aooordino  to  ns  Usaor 

AHD  CiTBioic,  and  if  the  company  has  been  need  to  ran  cars  npon  a  side- 
track to  a  private  warehoase  to  receive  freight^  a  readiness  to  deUver  at 
each  warehoase  will  impose  on  the  company  a  daty  to  take  the  freight 
therefrom.  Id, 
4.  Tkhdrr  or  RxADiif  rsb  to  Pat  Frriobt  Charorb  sbould  rr  Proyrd  in 
an  action  against  the  company  for  failnre  or  delay  in  transportation  ol 
goods.    Id, 

6.  Railroad  CoMFAirr  has  Lom  for  Fiiriobt  Charorb.  and  can  withhold 

delivery  antil  payment    Id, 

8b  Railroad  Compart  mat  Dkkand  Prrpatkrht  of  Frriobt  Charorb^ 
bat  in  omitting  such  demand,  the  company  becomes  bonnd  to  transport 
the  freight  according  to  its  castom,  and  slight  evidence  of  a  willingness  to 
pay  will  be  safficient  to  sapport  an  action  for  damages  caased  by  refasal 
to  receive  each  freight.    Id, 

T.  Mraburb  of  Damaoib  for  Injurt  from  Dxlat  in  delivery  of  freight  ii 
the  difference  between  the  valae  of  the  grain  shipped  at  its  destinatiaii 
when  delivered,  and  the  value  thereof  at  the  port  of  destination  at  the 
time  it  should  have  reached  there.     Id. 
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8b  MxAmmBovDAKAOBiKmWBONOFULBsruaALioGABBTFBnaBriilkt 
diflenooa  between  the  Tftloe  of  the  article  at  the  pmnt  and  time  when 
and  wb«i  it  ihoald  have  been  taken  and  the  valne  at  the  point  of  deetioa^ 
turn  at  the  time  when  it  shonld  have  been  deliTered,  indading  the  ex- 
penaea  of  atoiage,  deterioration,  and  the  like*  dedocting,  howoTer.  the 
reaaonable  ezpenae  of  tranaportatian.    Id, 

fl  Sfboi^i.  ComniACT  ov  Common  Cakrtek,  LuariHo  hu  Lubeutt,  mat  n 
iMTUiDfromproofof  naageof  fiFeyeara'doration.   GiMper  ▼.  Berry,  468L 

IOl  Commov  Oa*»tf»^  n  Ikbuxxr  of  Pbofkbtt  Ltcbubikd  to  Him;  and  fa 
answerable  for  all  loai  or  damage  happening  to  it  while  in  hia  oostody,  no 
matter  by  what  oanae  oooaaioned  ezoept  by  the  aet  of  God  or  the  pablio 
cnemiea.    /d. 

IL  CoMMoy  Catlhiir  mat  wt  Sivcial  CosnuoT  Loir  hb  Liabeleit,  and 
■nob  oontraot  may  be  ezprem  or  implied.    Id, 

U.  MxAflUBB  ov  Damaobb  AaAiHBT  Cabbikb  vor  Nov-dkuysbt  ov  O0OD8 
fa  their  Talne  at  the  atipolated  time  and  place  of  deliveiy,  if  there  fa  a 
market  for  them  there;  bat  if  not,  and  the  owner  reqoixea  tte  gooda  for 
hfa  own  nae  in  mannfiaotoring  enterpriaea,  or  the  like,  the  egpenae  of  pro- 
enring  them  in  aome  other  mode,  and  the  actual  looa  by  ezpenae  of  baadi, 
eto.,  from  the  neoeanry  aoapension  of  boaineai  oooaaioDed  by  the  deCaolti 
may,  it  aeema,  be  eonaidered  in  eatimating  the  damagea.  Cooper  v. 
Toung,602, 

Ub  CABIHBli  »  HOT  IjABUI  VOE  LoM  OF  PnoiXXB  OP  iRQir  MAmJVAOIVBXB 

by  the  stoppage  of  hia  worka,  owing  to  the  non-deliTery  of  coal,  whidi 
snob  oanier  baa  agreed  to  truisport;  and  evidence  of  anoh  loos  fa  inadmie- 
sible  in  an  action  for  a  breach  of  the  contract  of  carriage.    Id, 

14.  Iv  ComniAOT  Bsrwnv  GoinnoHOB  avd  Cabbixb  »  that  Carbibb  n  to 
Taxb  Gbbtaib  Amoubt  ov  Goods  and  No  Mobs,  and  he  take  more  than 
the  specified  amomit,  then  he  forf eita  hfa  right  to  carry  any  part  of  the 
goods,  bat  if  the  contract  fa  that  he  take  a  certain  amoant  more  or  fan, 
and  he  take  more,  thfa  worka  no  forfeitare  of  hfa  right  to  cany  onder  the 
contract    Cooper  ▼.  Berry ^  468. 

Iff.  Bill  ov  Lading  Contaxnino  Pritilbob  ov  Bbshipmbnt  Tmfijbs  Obu- 
oation  to  Biship  if  the  stage  of  the  river  fa  snoh  as  not  to  allow  the 
boat  on  which  the  gooda  were  ahipped  to  proaecate  her  Toyags^  and  re- 
ahipment  fa  possiUe  in  any  boat  which  can  finish  the  trip.  The  addi- 
tional expense  of  reshipment  fa  chazgeable  to  the  boat  origiDally  onder- 
taking  to  carry  the  freight    HaiduU  ▼.  Sieamer  Compromioe^  782. 

IflL  Low  Watbr  is  not  Sues  Danobr  op  Bivbr  ab  will  Abboltb  Cabbizb 
IBOM  Obuoation  contained  in  hfa  bill  of  lading,  to  deliver  gooda  at  thsir 
destination  without  anneoeosary  delay,  and  in  good  order  and  conditJon. 
Id. 

17.  Bnx  OP  Laddto  oanmot  bb  Vabxbd  bt  Pabol  or  bt  Wbrino  in  the 
form  of  a  bill  of  lading  sabeeqoently  sent  to  the  consignee  by  the  carrier. 
Co9  V.  PeteTMN,  145. 

IS.  COMlSONCABBIBRONBlTBRISABSOLUTBLTLEABLBIORSAIBrrOPGoODS 

UNTIL  Dblivbbbd  AT  Spboiubd  Placb  to  which  he  has  agreed  to  tiaai- 
port  and  deUver  them,  and  fa  not  ezcosed  from  liability  from  the  inahilitj 
to  ascend  the  river  to  such  place  by  reason  of  the  low  stage  of  the  water, 
nor  by  placing  the  goods  in  a  warehoase  at  the  hi^est  point  to  which  be 
coald  ascend,  where  they  are  destroyed  by  fire.    Id, 
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19.  UtAGB  OB  CimOM  AMOVO  GOMMON  CaRRTEM  18  iBBXLKVAirT  AND  InaD- 

mssiBiJi  on  the  question  as  to  the  liability  of  a  oommon  carrier  for  loss 
of  goods,  when  it  tends  only  to  show  an  excose  for  delay  in  deliTering 
them.    Id, 

20L   BiCKIFT  BT  COBHIOHKB  07  PaBT  07  GoODS  IK  TbaNSITU  D018  HOT  DlB> 

OSABOB  Common  Cabbibb  7bom  Liabilitt  as  to  Rimaindbb,  althoo^ 
the  aoceptsDoe  of  part  may  be  given  in  evidenoe  in  mitfgattftn  ol  dam* 
ages.    Id, 

See  Damaobs,  1,  2;  Rad«oam,  >-6. 

GOMMON  LAW. 

PjUHHJMrrioar  tbat  Common  Law  Pbbvails  in  Anothbb  Statb  upon  a 
snlqeet  upon  whieh  its  law  is  unknown  has  been  seriously  shaken,  if  Doi 
OTsrthrowii,  by  raoent  authorities.    BlygUmt  ▼•  BwrgeU^  &^ 

See  JuDpMBmi  12. 

CONDITIONS. 

L  OoNPmoNB  SvBBBQUBNT  ABB  NOT  Fatobed  by  the  law,  and  are  mely 
enforoed  in  equity  so  as  to  divest  an  estate  for  a  breadN  thor|^  oftso 
relieved  against.     Thampmm  v.  Thompwn^  638. 

2.  Conditions  Subsbqubnt  cannot  bb  Pbbsvmbd  ob  Pbovbd  At^undb, 
unless  it  may  be  to  turn  an  abeolnte  d^ed  into  a  mortgsge,  e«d  ev  ^  thai 
la  donbtfuL    Id. 

8.  Estate  on  Condition  Subsbqubnt  dob^  not  Bbvbbt  until  Kiin  r  for 
breach  of  the  oondition,  but  where  the  grantor  remains  in  poesesi^  ^  of 
the  land  and  transmits  it  to  his  devisee,  who  sets  up  her  title  in  op^  osl> 
tion  to  that  of  the  grantee,  in  an  action  by  the  lattsr  to  recover  posMse^on, 
it  ii  sufficient  without  a  formal  entry.    Id. 

4.  iNSTBUOnON  THAT  CONVKTANOB  07  EflTATB  ON  COhDITION  SUBSBQnxNV   IS 

Void,  if  the  grantee  refuses  or  fails  to  perform  the  condition,  is  not  stripy 
correct,  inasmuch  as  it  does  not  state  the  neoresity  of  an  entry  for  o^^ 
dition  broken,  but  it  is  not  erroneous  as  applied  to  the  evidence,  wh^is 
it  appears  that  the  situation  of  the  parties  was  af*ch  »»  a^  to  requin  a 
formal  entry.    Id, 

See  Bondb,  6;  Contbagts,  4. 

CONFLICT  OF  LAWS. 
See  Common  Law. 

CONSPIRACY. 

OovsriBAOT  BT  Inbubancb  Companibs  that  Thbt  will  noi?  Inrjbb  «il 
Ant  Boat  on  which  a  certain  person  should  be  employed,  whereby  snob 
person  is  deprived  of  employment,  is  damuMtm  abaqtu  injuria,  Orr  t. 
Home  M^Oual  Ins,  Co,,  770. 

CONSTITUTIONAL  LAW. 

1.   BaOH  DsPABTMBNT  07  GOVKBNMSNT,  WITHIN  ITS  PbOPKB  CONSTITUTIONAL 

Sphbbb,  Acts  Indefbndbntlt  of  both  the  others;  neither  can  control  ot 
dictate  to  the  other.    PeopU  v.  Bismli^  591. 
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5.  LioiBLATUftB  UAB  No  PowsE  TO  HUke  Vom  PlUNXDOa  Taixdw    Jfi^ 

/>aiil«{  T.  Corrdl,  587. 

t.  OrDINASOB  PXbOHIBITINO  HaWXIHO  AMB  PkDDUVO  ABOUT  SnUBTS  OV  Cr, 

OF  ABTioun  Usually  Sold  in  Mabkxtb,  n  hot  niiooH8nTf7novAL»  «r 
in  TiolAtion  of  oommon  rights  or  nnreaMnable,  bat  is  only  the  vxmreim  d 
the  power  to  rognlate  tnch  bneiniw.     SheUon  t.  Me^for  nf  MtJbSk^  143L 

4.  fitATUTK  PbOHIBITIKO  OwHKBS  of  LaNDB  hot  SbODBSLT  FSfCXD  FBOM 

SEOoynuMO  for  Tbispassbs  of  Caitlb  is  ooostitatioosl  ss  aa  ezerast 
of  police  power.  MftT%  v.  Dodd^  624 
lu  Law  Fiziko  Sits  to  Which  Ck)innT  Skat  shall  n  BmovxD,  sod  voli 
in  favor  of  the  removal  by  the  voters  of  the  ooanty,  bafora  the  ronoeil 
takes  place  in  foot,  ii  a  saffident  compliance  with  tiie  ooostitatiooal  pnK 
▼isSon  requiring  that  before  any  oonnty  ssat  shall  be  remoTedt  the  pnh 
posed  site  shall  be  fixed  by  law,  and  shall  have  besn  TOted  on  faironUy 
by  a  majority  of  the  voters  of  the  oonnty.    SkOs  t.  WUEUamB^  65. 

6.  *'VoTKB8  OF  CouNTT,"  AS  UssD  TS  WiBOOiwur  OuHSKiTUTnur  IB  rsfsr- 

enoe  to  removal  of  county  seats,  means  those  who  have  a  right  to  vote 
at  elections  for  state  officers.    Id. 

7.  LioisLATiy  B  Ac3T  IS  Void  Which  Pbrbobibeb  QoALmaAmni  fob  Blboiqb 

under  its  provisions,  additional  to  the  ooostitational  requimnent^  ss  a 
previous  residence  of  thirty  days  in  the  town  where  the  elector  ofibn  his 
vote.    /(i. 

A.  Disposition  of  School  Lands  Pbovidxd  foe  bt  WooomDi  RBvnin 
Statutes,  chapter  24,  is  a  contract  of  ssle^  and  not  a  ssle;  and  thenion, 
allowing  such  a  contract  on  credit  is  not  repugnant  to  the  oonstitotioBsl 
provision  prohibiting  a  ssle  on  credit.    Bmiih  v.  Mmrmer^  73. 

•.  Lboiblatubs  cannot  Impaib  Affsllatb  Powkb  of  Sufbhhb  Ooubt  givsa 
by  the  constitution;  but  it  may  regulate  the  mode  in  which  appeals  may 
be  taken.    Haighl  v.  (?dy,  323. 

la  Whxrb  F&amxbs  of  New  CioNtnruTioN  Adopt  Pbotuiqn  Subsxan- 
tiallt  Samb  as  one  contained  in  a  former  constitution,  to  iriueh  a  cer- 
tain construction  has  been  given,  they  are  presumed  to  have  intended 
that  it  should  have  the  same  meaning  which  it  had  under  the  fonner 
constitution.    Morgan  v.  Dudley,  735, 

11.  Whxn  Mbanino  of  Ant  One  Provision  of  Instrument  is  Obsourb,  un- 
certain, or  ambiguous,  other  parts  of  the  same  instrument  may  be  resorted 
to  for  the  purpoee  of  illustrating  its  meaning  and  ezplainiz^  the  sd* 
biguity.    Id. 

GONTBACTS. 

L  Mutual  Assent  of  Parties  to  Contract  need  not  Oocub  at  Same 
Time.  If  the  offer  and  the  party  making  It  does  not  require  aa  imm^ 
diate  response,  and  the  offer  itself  seems  to  oontemplate  the  aooeptenoe, 
the  assent  of  the  other  party  will  be  implied,  in  the  abeence  of  revocatiao, 
from  his  acting  pursuant  to  it  within  a  reasonable  time.  Sati/crd  ▼. 
Howard,  101. 

H  Cobtraot  Which  Parties  Intended  to  Make  but  did  not  Make  cannct 
be  set  up  in  place  of  one  which  they  did  make  but  did  not  intend  to 
make;  and  a  promise  to  pay  for  goods  furnished  to  another,  unreetricted 
as  to  quality  or  amount,  cannot  be  modified  by  an  intention  of  the  prom- 
isor known  to  the  promisee  that  goods  of  a  certain  itharantur  oal/ 
ehoold  be  furnished.     Id. 
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S.  OnrntAor  sboitld  be  Goiibtruxd  Aocxibdxho  so  xn  Tmn  am  Undcb^ 
STOOD  and  anented  to  by  the  parties.    Conwdl  t.  Pumpkrtiff  611. 

4b   WhBTHXR  SnPULATIONS   IN    COHTBAOT  ABS   COHDIXIOyS  PbMUDXHT  TO 

RioHT  TO  Bkvobob  Pxbiobmanob  is  to  bb  BcnEBMniBD  by  the  intention 
of  the  parties,  derived  from  the  contaet  itself,  by  the  applioation  of  oom- 
mon  sense  to  each  partionlar  case,  rather  than  by  teohiiioal  mlea  of  oon- 
stmotioD.    Leomard  v.  Dyer,  382. 

6w  Pabtt  nr  Dbfauuf  ov  Emtibb  Cohthaot,  wr  WmoH  CoMFBitATiov  Db- 
nuiss  UTOV  FoLL  PiBVOBMAyoB,  OABNOT  BioovxBfor  partperfoTinaiioe, 
either  on  the  eontraot  itself  or  in  general  tummpdt;  bat  the  qnestioin  in 
enrery  ease  is  whether  saeh  intention  is  ezprsssed  in  tha  eontraot;  and 
wlMte  snoh  intention  would  seem  to  be  oontiary  to  tha  eqnity  ol  the  oaas^ 
it  should  be  elearly  and  prsoisely  ezprsssed  before  the  oonrt  will  en* 
f oroe  it.    Id, 

flb  8npoi.ATioin  will  vot  vm  Abdbd  bt  iMruoAXioy  so  OoirfmaoT,  nnlsw 
th^  are  each  aa  the  partisa  thamaalvia  wonld  hava  made  had  thsx 
foreseen  the  oboamatanoea  that  randeied  aneh  stipolations  importsat* 
Id. 

7*  Odbt&aot  n  or  its  Katubb  DnmiBLB,  where  it  is  to  transport  n  osrtain 
quantity  of  lumber  to  a  osrtain  pbMe  at  a  oartaia  prioe  per  thonsand  feet. 
Per  Hlnman,  J.    Id, 

flb  TalSB  BxPBBaBNTATIOBB  OF  PaBTT  TO  COBSBAOV,  iHIMTODrO   IIS  SXBOO* 

nojff  by  the  other  par^,  may  be  set  np  in  bar  ol  an  notion  on  the  eon- 
traot, as  a  general  mle,  bat  this  rale  is  sabjeot  to  varioos  ezoeptions. 
Olem  ▼.  Neweaaile  etc  B.  B.  Co.,  663. 

••  Falsi  Bbpsbsbbtationm  ab  to  Lbgal  Eftsot  of  Ibstbitiibiit  are  no  bar 
to  an  Bction  thereon,  as  a  party  signing  snch  an  instroment  is  presumed 
to  know  its  contents,  and  has  no  right  to  rely  upon  the  repieeentations 
of  the  other  party  as  to  its  legal  effect.     Id, 

IOl  Faub  Rkpbisbmtatioks  bt  Railboad  Subsobiftion  Aobnt  to  Sub- 
SGBiBBB  FOB  Stook,  to  the  effect  that  he  will  not  be  called  upon  to  pay 
anything  until  the  road  is  worked  or  laid  out  in  his  county,  constitute  no 
defense  to  an  action  on  the  subscription.    Id. 

IL  Absolutb  Contbaot  is  not  Disohaboed  bt  Act  of  God,  though  Pbb- 

FOBMAVOB  OF  ThTHO  CoNTBACTBD  TO  Bl  DONB  THBBEBT  BbCOMBS  Im- 

FOfiSiBLB;  yet  the  intention  of  the  parties  will  sometimes  be  presumed  or 
inferred,  though  not  expressed,  from  their  peculiar  situation  or  from  the 
subject-matter  itself;  as  where  performance  is  excused  by  the  death  of  a 
party  who  was  personally  to  perform,  or  destruction  of  the  spedfio  sub- 
ject-matter of  the  contract;  but  such  cases  are  not  really  an  exception  to 
or  a  violation  of  the  general  principle.  They  are  rather  a  mode  of  con- 
struing the  oontraot  or  affixing  a  condition,  raised  by  implication  from 
the  nature  of  the  subject  or  from  the  situation  of  the  parties.  School 
DiHrict  No.  1  ▼.  DawJty,  371. 
VL  Whbbs  Tub  is  not  Mads  Esssnob  of  Comtbaot  for  the  sale  of  real  estate, 
the  bargainor  will  be  held  to  the  contract  and  compelled  to  convey  though 
the  purchase  money  was  not  paid  or  tendered  at  the  exact  time  fixed  in 
the  contract  for  the  payment,  provided  that  compensation  can  be  made 
him  for  the  delay,  and  it  appears  to  be  conscientious  that  the  conveyance 
ahoold  be  made.  But  the  rule  is  otherwise  where  parties  have  made  the 
payment  of  the  money  a  material  and  essential  part  of  the  contract,  and 
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nnlen  the  money  it  paid  or  tendered  at  the  atlpalated  time  the 
tion  ofthe  bargainor  to  convey  is  at  an  end.    HaU  v.  Dgfapfaiwe,  07. 

18.  Death  of  Okx  Comtractino  Partt  doss  not  Opkeatb  as  Rklxasb  ob 
DisoHABOX  from  the  performaace  of  bis  part  of  the  agreement,  where  it 
ifl  of  Buoh  a  character  that  it  may  be  perfonned  by  hie  peraonal  repce- 
sentative.    Eawkint  v.  BalTs  Adm*r,  7a5. 

14.  Whxbk  Debtor  Aqrkeb  to  Pat  bt  SAwnra  into  Lumber  timber  wfaidi 
the  creditor  ia  to  famish,  and  the  latter  dies  before  fonishing  it,  the 
debtor  cannot  be  compelled  to  pay  in  money,  nor  ia  there  any  breach  ol 
contract  ou  his  part,  ontil  the  timber  has  been  furnished  to  him  and  he 
refnses  to  saw  it.    Id, 

16.  Staxxholdxr  18  KOT  Pabtt  nr  Iktxrbst  to  Gontraot,  nor  is  he  always 
necessarily  apprised  of  the  nature  of  the  contmct  between  the  parties 
depositing  money  with  him.    Afford  v.  ^nrjbe,  4^. 

IC  8EAKXH0LDER  IB  BoUHD  TO  PaT  DEPOSIT  TO  PaRTT  ShTITLXD  TO  It,  WSS- 

OUT  Akt  Exfbbsb  Pbomisb  bt  Him,  as  the  law  implies  one  if  the  oqb- 
traot  was  legal  between  the  parties  making  the  deposit,    /d. 

17.  Pabtebs  TO  Illegal  and  Void  Contbaot  mat  Dsbatiibm  It,  and  claim 
from  the  stakeholder  their  depouts.    Id, 

IS.  COXTRT  WILL  NOT  PA88  UPON  VaLIDITT  OF  Tr.I.BOAL  GONTBACT.      Id, 

19l  Stakeholder  cannot  Sxt  up  in  Dbfxnbb  Illboal  Ckurnucr  when  d^ 
fending  against  a  party  who  claims  his  deposit.    Id, 

20.  Stakeholder  cannot  Aasxnn  Position  of  Onb  of  Pabtixb  to  Cobtkact, 
and  call  ou  the  court  to  recognise  its  Talidity  and  sustain  the  title  of  the 
other  party  to  the  money.    Id. 

21.  Neithbr  Stakeholder  nor  Partt  to  Illegal  Gontraot  can  Set  It  op 
AB  Test  of  his  Right  to  Rbcotbr;  and  although  the  stakeholder  might 
retain  the  deposit  as  against  the  winner,  the  winner  may,  by  repudiating 
the  contract,  recoYcr  his  deposit  from  the  stakeholder  on  his  refusal  to 
pay.    Id, 

22.   Ck>MTRACr  TO  PROeEOUTB  AND  SUPERINTEND  PbIVATE  ClaIM  BEFOBB  LbOD- 

laturb  in  the  capacity  of  agent  and  attorney  is  void  as  against  publie 
policy,  and  no  action  can  be  maintained  on  such  a  contract,  or  for  ser- 
vices 80  rendered.     Bryan  v.  Reynold8,  55. 

23.  Gontraot  to  Make  Public  Argument  bbforb  Lbqislatubb  or  its  Gom- 
mittee  for  or  against  an  act  is  a  lawful  agreement,  and  a  promise  to  pay 
for  such  service  will  be  enforced.    Id. 

24.  Gontract  for  Gontingent  Gompbnbation  fob  Obtainino  Act  of  Lbou- 
LATURB  is  void  as  against  publio  policy;  and  it  ia  not  neoessacy  that  im- 
proper influences  should  have  been  used  to  effisot  such  oontract  with 
nullity.     CfU  V.  WUliams,  767. 

25.  Defendant  mat  Plead  that  Gontraot  into  Wbiok  Hb  hab  Ehtbbed 
Voluntarily  is  contra  bonoa  morsf.    Id, 

28.  Where  Infirmitt  Which  Taints  Gontraot  »  Patsbt  upon  Bboobd^  it 
is  the  duty  of  the  court  to  notice  it  ex  q^Eeio,  without  its  being  pleaded, 
and  to  discountenance  any  attempt  to  enforce  it.    Id, 

27.  Action  cannot  be  Maintained  upon  Gontraot  Made  bt  OmoKBS  of 

MuNiciPALiTT  IN  VIOLATION  OF  Law,  as  whsre  they  refnae  to  obey  a 

statute  requiring  the  contract  to  be  let  to  the  lowest  bidder.    Jfkw 

^Ntw  Orfeofu,  766. 

See  Warranty. 
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O0EPORATION& 

1.  Act  or  Ihoorporation  is  hot  Voip  bbcausb  It  Omits  to  deafgnate  uid 
limit  th«  amouDt  of  capital  stock,  or  prescribe  the  valae  and  nnmber  of 
sharsa,  or  provide  for  the  election  of  directors  or  administration  of  the 
afiairs  of  the  corporation  in  any  mode  other  than  may  be  foond  in  the 
grant  of  ''the  usual  rights  and  privileges  of  such  corporations;**  bat  it 
confers  a  franchise  which  may  rightfully  be  exercised  so  long  as  the 
company  shall  limit  its  operations  to  the  consummation  of  the  object 
contemplated  by  the  act  of  incorporation.  Kwk&tff  ▼.  Florida  tic  PUmh 
Road  Co.,  426. 

2i   AonOK    IS    MAIIfTAIllABLB  BT  CORFOKATION  UPOK  IMPLIXD  PrOMISI  OV 

GoRFO&ATOR  to  pay  assesBments  made  on  shares  of  stock  owned  by  him* 
notwithstanding  the  fact  that  the  charter  provides  for  a  forfeiture  or  sale 
of  shares  of  delinquents.    Id. 

t.  Pbovision  in  Stook  SuBSoaiFTioir  PRiacRiBiifo  PwALTT  variant  from 
that  designated  in  the  charter  of  the  corporation  will  be  considered 
either  as  surplusage  or  as  cumulative,  and  will  not  be  coostmed  as  a  con- 
dition for  the  benefit  of  the  subscriber.    Id. 

4.  Ik  Iowa,  CouirrT  mat  bb  Sited  Orioinallt  upon  Liquidated  Claim, 
such  as  a  county  bond;  the  statute  requires  that  only  unliquidated  claims 
shall  first  be  presented  to  the  proper  auditing  officer.  Clapp  v.  Count$ 
qf  Cedar,  678. 

A.  CouNTiBs  in  Iowa  have  Power  to  Subscribe  to  Stoox  of  Railroad 
Companies  whose  road  is  to  pass  through  or  into  the  county.    Id. 

^  Admissions  op  Pbbsident  op  Corporation  will  be  Eyidenob  aoainsi 
Corporation,  if  made  by  him  in  the  ezecntioii  of  his  duties,  about  the 
business  of  the  company,  and  within  the  scope  of  the  authority  usually 
ezerdsed  by  him.     Chicago  tie.  H.  B.  Co.  v.  Colemati,  544. 

7.  President  of  Corporation  mat,  without  Exprbs  Authoritt,  Perform 

Such  Acts  and  Duties  in  regard  to  the  ordinary  affisirs  of  the  corpora- 
tion as  custom  has  imposed  upon,  or  necessity  requires  of,  the  president 
of  a  corporation.    Id. 

8.  Municipal  Corporation  cannot  Legislate  Criminally  upon  Case 

Fully  Covered  by  State  Law.    Maifcr  tic  v.  HvMtff,  452. 
ft.  Express  Power  is  Given  to  City  of  Mobile  by  Charter  to  PROHnn 

Sale  of  meat,  game,  poultry,  and  vegetables,  except  at  the  public  market. 

SKdUm  V.  Mayor  qf  MobUe,  143. 
lOi  Validity  of  Distinot  and  Independent  Pabsb  op  Obdinanob  is  nov 

AFfBona>  by  the  fact  that  other  such  parts  are  void  as  unauthorised  by 

the  oharter.    Per  Walker,  J.    Id. 

See  Bonds;  Pledge,  2. 

CO-TENANCY. 

1.  Tenants  in  Common  Sued  Jointly  by  Co-tenant  for  Aooount  of  bis 

Share  of  the  profits  of  the  common  property  may  be  decreed  to  aooount 
severaUy  for  what  they  have  received  severally,  and  jointly  for  what  they 
have  received  jointly,  where  the  bill  so  prays.    ff%fy.  McDotudd,  487. 

2.  Tenant  in  Common  Receivino  More  than  his  Share  of  Profits  is 

liable  to  his  oo- tenant  for  such  surplus  and  for  the  actual  profit  which  he 
has  made  thereon.    Jd. 
Ax.  Dso.  Vol.  LXYUI-a 
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S.  PuBB  Gold  Takmk  ibom  Man  is  'Dexmed  Equztaudr  to  Moonr  iK4» 

terminiiig  ita  valiie  for  the  purpoae  of  an  aooouitiiig  Lelwoau  «o>taHBtb 

4.  TiHAin  nr  Oommon  »  Liabli  iok  ImBor  ov  Go-«BirAST^  Skabbov 
Gold  vsom  Mihb  on  tho  oommon  land  whtn  he  talm  and  iims  mon 
than  hia  own  proporiioo,  aa  well  as  for  the  OTeqplna  of  gold  flaalf,  the 
intcreat  being  preaomad  to  be  At  leaat  eqnal  to  the  profita  on  the  gold* 
where  there  ia  no  proof  aa  to  the  profita  aotoally  made.    Id. 

6w  Bimnr  sr  On  Joonr  Owhkr  of  Lakd  Invbu  to  Bmns  ol  aQ  the 
Ofwnan»  and  hIa  poaaearion  ia  not  adTerae  to  the  other  Joint 
will  not  beoome  ao^  nnleaa  by  a  denial  of  their  rights  or  by 
deolaratioB  Jnoonaiatent  therewith,  of  whioh  they  areappiiaed. 
T.  i>ofMirfdfoiH  728. 

See  RiFABTATf  BioBXB»  7;  ScArun  or  LKimAnon,  L 

GOUKTIES^ 
Aoznnr  did  vqt  Ln  AOAiKn  Oommn  at  Oommov  Law^  and  anah 
law  of  Cyilbniia  nnta  the  atatnte  of  May  11, 1864»  antfaoriring 
and  agidnat  oonntlaa.    OUmtm  t.  Ooim^  i^Oomtra  0Mta»  iOQl 
See  BovDas  Oojirituviokal  Law,  6»  6;  OosroBASion^  4^  5| 

10^  11. 

COVENANTS. 
See  Lakdlobd  axd  Tdcax^  8.    * 

OBIMINAL  lAW. 
L  OoNDVor  OF  Pttaov  Aoousxd  of  Cbimi,  at  o&  about  T^oib  of  Azxbobd 

GoMMUBiOB  of  Omano,  andafeoraboat  the  time  of  arreati  maj  be  giren 

in  evidence  to  the  jnxy  aa  tending  to  eatabliah  the  fast  and  extent  of  the 

defendant'a  gnilt.    L&e$  ▼.  Suue,  108. 
fL  Dbolabatioh  of  Wifb  of  Aoodhbd  at  ob  about  Timb  of  Abbbbt  »  An- 

MiwtTBT.B  IN  BviDBiiOB  againafe  the  aocoaed  if  it  aheda  Ught  on  hia  reply 

to  aooh  deolanttion.    Id, 
t.  Ibbbqulabitibb  befobb  Abbaiqhmsnt  should  bb  Sfbgiallt  Plbadbd 

in  a  oriminal  oaae  to  be  available.     Teal  ▼.  State^  482. 
4.  Monoy  nr  Abbbst  of  Judgmbnt  fob  Mattbbs  not  Affbutuo  Bbal 

Mbbits  of  Oifbmbb  charged  in  an  indictment  ahoold  be  oveiraled.    Id, 
i.  Omitxino  to  Chabob  ab  tq  Involuntart  BIanslauobtib  whbbb  Rn- 

DBMOB  dobs  hot  Wabbant  auoh  charge,  npon  an  indictment  for  mnrder, 

and  atating  to  the  Jury  that  the  killing  waa  either  morder,  vohmtaiy 

manalaoghter,  or  Jnatifiable  homicide,  do  not  conatitate  error.    Id* 
L  Fbabs  of  Gowabd  do  hot  Jvmwr  Homigidb,  under  the  Geoigia  oode» 

bat  to  have  that  eflfoct  the  f  eara  of  the  alayer  moat  have  been  tiioae  «f 

a  reaaonably  oonrageooa  and  aelf-poaaeaaed  man.    Id, 

!•  NbWLT    DiaOOTBBED   EVIDBBOB   THAT   DbOBASBD  SiBUCK  AT  FbISOBBB 

SoMB  MiHUTBB  BBFDBB  KiLLiivo  ia  not  grouid  for  a  new  trial  after  aeon- 
▼iotion  of  mnrder,  where  it  i^peara  tliat  at  the  moment  of  the  killing  te 
daoeaaed  waa  not  attempting  or  offering  any  violence,    /d. 
I.  Ibquibt  bt  Ooubt  if  Pbisonbb  will  Waivb  Abbaioxhbbt,  Gopt  of 
Indioimbbt,  and  liat  of  witneaaea,  to  whioh  the  pdaoner^ 
ita,  ia  not  error.    Miiekdl  v.  State^  493. 
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il  OontT  MAT  APP0X2VT  SpBoiAL  CouifBEL  TO  PltosiocTi  an  iodictmeiit, 
where  the  aolicitor-genenl,  tbrongh  bodily  or  mental  ailmenti,  ia  nnable 
to  perform  that  duty.     Id, 

t€l  W0BD8  Applied  to  Onb  Who  CoMicm  Asaaxjjjt  wux  hot  Aifonm  to 
BzTS2n7ATiOK  if  the  aaaanlt  wm  committed  after  time  for  reflaotion  and 
ooolneas,  and  under  oircumataiioeB  leading  to  the  presamption  that  it  was 
done  in  revenge.    Ireland  ▼.  Ettiott,  715* 

11.  Tebms  "Cowabd'*  ahd  '^Cowabolt"  abi  HOT  EirowH  TO  Law,  and 
are  ansnitaUe  in  an  inatmction  relatiTe  to  an  aaiaalt.    Id, 

UL  Homioidb  TO  PBxyBNT  ComixaaioH  ov  ATBoaions  Cbho,  nieh  as  mniw 
der  or  manslaiighter,  is  Justifiable  only  when  done  in  good  faith,  and  ahar 
the  UM  of  all  other  reasonable  means  within  the  power  of  the  slayer  to 
pcayent  the  crime,  and  the  burden  is  on  him  to  show  that  he  wss  with* 
out  fault    MUeha  t.  SUOe,  488. 

ISb  Individual  mat  bb  Ck>irvioTED  aiid  Fivbd  iob  Mauchovs  Mibohibv  tk 
WouNDnro  Andial  while  trespassing  upon  his  field.    8map  ▼.  Peopie,  S82, 

14.  IsrJUBINO  OB  WoUNDUrO  TBBBPAflSIVO  AHIMAL  GAKirOT  BB  JUBTIFIBD  OH 

the  ground  that  such  animal  waa  doing  damage  at  the  tima.    Id, 
1(L  Vbbdiot  mat  bb  Bindebbd  ahd  Jxtdombbt  FBoyotnroBD  nr  DEnvx>- 
AST's  Absbnob  in  criminal  prosecution  for  a  slight  or  inferior  mis- 
demeanor, such  as  gaming.    Warrem  t.  State,  214. 

I6m  GOUBT  MAT  DigFBHSB  WITH  APFBABANOB  OF  PaBTT  IN  OaOB  OV  SzxnB 

MiBDBMBANOB,  and  take  the  appearance  of  an  attomflj  OT  agHit  as  a  oom- 
plianoe  with  the  condition  of  a  recognisance  in  such  a  esse;  but  either  is 
purely  a  matter  of  discretion  with  the  oourt»  which  an  appeUatatribwisI 
will  not  assume  to  control  or  direct.    Id, 

17.  FoBOB  n  Nboubabt  Inobsdibnt  in  Gbdeb  ov  Ravb;  but  the  loroa  bhij 
be  constructive.    LewU  v.  SiaUf  118. 

18.  Cohabitation  Pbooubbd  bt  Mbanb  of  Fbaudulbnt  Pbbbohation  of 
Fbmaln's  Hubband  dobs  not  Amount  to  Obxmb  ov  Rafb;  there  ii 
neither  actual  nor  constructive  force.    Id, 

IflL  Pboof  of  Rafb  Suraixs  Indiosmbht  fob  Atxbmft  to  Commit  Rafb. 
Id. 

20i  "Chabaoseb,**  in  Skduotion  Statutb  Pbucbibino  that  Woman  bb 
**0F  Pbbviouslt  Cbastb  Chabaotbb,"  signifies  that  which  the  peraoa 
really  Ib,  in  distinction  from  that  which  she  may  ba  reputed  to  be.  Andre 
V.  State,  708. 

2L  To  Ebtabubh  Unchastb  Cha&aotbb  of  Unmabbibd  Fbmalb  on  Tbial 
OF  Indiotmbnt  fob  Skduotion,  it  is  not  necessary  to  prove  that  she  has 
been  guUty  of  previous  sexual  intercourse;  it  is  soflkient  to  show  that 
she  has  been  guilty  of  obeoenity  of  language,  Indecency  of  conduct,  sad 
undue  familiarity  with  men,  and  the  like.    Id, 

S2L  *'Pbivious  Chastitt,*'  in  Seduotion  Statute,  would  SiONiFr  Mbbb 
Actual  Chastitt  or  freedom  from  sexual  intercourse;  but  ''previously 
chaste  chsrscter  **  does  not  signify  merely  this,  but  also  purity  of  ndnd 
and  innocence  of  heart.    Id, 

tL  Chastb  Chabaotnb  of  Fbmaui  is  Fbbbumbd  on  Tbial  of  Indiotmxmt 
FOB  Sbduoixon.    Id, 

Mb  Cobbobobativb  Bvidbnob  on  iNmciMBNT  fob  Sbduotion  n  not  Con* 
finbd  to  Pboof  of  iLucrr  Intebooubob,  but  extends  to  proof  of  other 
natsrial  fMtSi  such  as  the  illsgitimaoy  of  the  child,  the  regular  and  fr^ 
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qiMDt  Tifltti  of  the  defondant  to  the  feouJe,  hit  being  elooe  vlth  li«r  at 
Imte  boon  of  the  night,  and  hiaoonfeeaiona  made  toothera  on  the  anbjee^ 
and  an  tnatrnction  to  tfaia  effect  ia  correct    idL 

Vk  L4ifouAOi  OF  Statdtx  oovoKBiriyo  OoBBOBOBatrvK  Eyidbvob  ov  Ixrmof* 
nm  >OR  SKDUcnoir  waa  "nnleoaahebeoorroboimtodbyotherevidanfla 
timding  to  connect  the  defendant  with  the  commiauon  of  the 
iTeld,  that  the  ooort  waa  jnatified  in  modifying  a  reqneated 
*'that  thia  corroborating  evidence  ahoold  be  of  a  character  that  go« 
directly  to  the  commiaaion  of  the  offenae,"  by  atriking  oat  '*to  the  OOB- 
miaaion  of**  and  inaertang  "  to  atrengthen  and  oonoboiate  the  tfthnwij 
of  the  injnred  peraon,  and  to  point  oat  the  defendant  aa  having  con- 
mitted'*  the  offenae.    Andre  v.  StaU^  708. 

tB»  IiraTBiTOTioir  on  iMDicncBNT  voK  SsDDcnov,  THAT  Ckbtaiv  Sufpooid 
IimAircHi  OF  Conduct  not  inTolving  aexnal  interooniae  rendered  the 
female  no  longer  ohaate  or  ▼irtnona  in  law,  ia  properly  refoaed,  aa  it  takw 
too  mnoh  from  the  jury,  and  anch  a  propoaition  cannot  be  laid  down  aa  a 
aeqnenoe  of  law.    Id, 

S7.  Pbotokino  and  Inbuliivo  Lanouaos  Conbtitutk  No  Dkfinhi  to 
Acts  of  Violbnox,  in  ciFil  actiona  or  in  a  criminal  proaecation.  IreUmd 
r.  BUka,  715. 

88b  Lanouaos  in  itb  Natubk  Tending  Genkrallt  to  Bzcrb  Anokt  Pas- 
sions OF  Mbn  ia  admiMible  aa  an  eztennation,  bat  never  aa  a  xoatifiea- 
tlon  or  defenae,  either  in  a  criminal  or  civil  caae.    Id, 

See  Bail;  Bquitt,  4;  Habbas  Cobfus;  Jubt  and  Jubobs^  2;  4-6;  Plxadino 

AND  PBAOnCB,  21. 

CUSTOMS. 
See  Common  Oabbtbbs,  S,  19l 

DAMAGES. 

L  Damaobs  Pbofbssbdlt  Laid  fob  Bbnxfit  of  Pubuo  oanhot  bb  Bboov- 
xbbd  by  a  paaaenger  in  an  action  for  injoriea  aaatained  by  him  thraogh 
the  negligent  npaetting  of  a  atage-coach.  Wairdnbe  v.  Oblj/bmia  Simfft 
Co.,  231. 

9l  Pbincipal  is  Liabli  fob  Sdcflb  Nbouoxhob  only,  and  not  for  ezemplaEy 
damagea,  where  the  atage,  through  the  overtaming  of  which  the  injniy 
complained  of  happened,  waa,  at  the  time  of  the  aooident,  driven  by  hit 
agent  or  aervant.    Id, 

8.  Mbasubb  of  Damages  fob  Causing  Dbath  of  Pbbson  bt  Wbongiul 
Act  or  Dbfault  ia  the  amoont  of  peooniary  loaa,  and  no  damagaa  af* 
allowed  for  the  bereavement;  and  the  Jury,  in  eattmating  the  amoont  of 
damage,  will  be  governed  by  their  own  knowledge  and  experience  ap- 
plied to  the  prool    Chicago  v.  Mt^,  663. 

4«  Pbovooation  Going  in  Mitigation  of  Damaobs  or  AonoN  for  Assauu 
AND  Battbbt  moat  be  ao  recent  aa  to  indace  a  preaoraption  that  the 
violence  waa  committed  nnder  the  immediate  inflaenoe  of  the 
thna  WTongfally  excited.    Irdamd  v.  BiUoU,  716. 

S.  RxooupMKMT  OF  Damaobs  MAT  BB  Allowbd  OBdef  ploB  of  the 
iasne.     Babeoek  v.  7V«rf ,  560. 

See  Common  Carkikks,  0-ij,  10,  12,  13;  Eminbnt  DoMAiVt  6; 

DjflOBDBNTS,  7;  VBNliOa  ASV  VBNDBBt  17t  16. 
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DSBTOB  AND  CREDITOB. 
L  Obbdrob  vat  Pboobbd  AOAnrn  Dkbtob  bt  Attacbmest^  ahi*  bt  Est- 
lOBiOiiro  MlOBAifio'8  LiBK,  M  OQncarreiit  remedi«i;  mod  he  does  not 
waiTS  his  lien  by  to  doing.  WeM  ▼.  FUmndng,  639. 
S.  It  u  Qcnsnov  ov  Imtbiitiov  wbbtbbb  Cbabodto  Goods  to  Pbbsoh 
Bbcuvino  Them  proves  that  credit  was  given  to  him.  SoK^fitrd  ▼•  Hin^ 
ard,  101. 

See  BsTATBB  of  Dbosdbvts,  9,  10,  17;  PABTmotaHip,  6-7. 

DEEDS. 
L  Qbjbot  ow  Dbd  is  to  Pass  Tttlb,  and  vot  to  State  Ooittraot  bbtwebe 

Pabtibs,  in  regard  to  the  terms  of  the  purchase  or  mode  of  payment. 

CoOmB  ▼.  TUlou*9  AdmW,  398. 
8.  Pabol  Evipenoe  ib  Apmimtble  to  Show  Ciboumstabobs  ukdbb  Which 

Debd  was  Madb»  and  the  relation  of  the  parties  to  the  oantiact  of  con* 

▼eyanoe,  and  to  each  other  in  respect  to  it.  .  Id, 
8w  Deeds  of  Pbbsonaltt  nbxo  not  bb  Attbstbd,  or  signed,  sealed,  and 

deliTered  before  witnesses.    Revnhari  v.  M%Uer^  506. 

4.  Execution  of  Deed  may  bb  Pboybd  bt  Cibcumbtanois,  if  Attebtinq 

Witnesses  Fobobt  or  deny  their  attestation,  or  disagree  as  to  the  facts. 

Id. 
ft.  Dbolaiution  of  Deceased  Pebson  that  Hb  was  Attesting  Witness 

to  an  instrument  is  hearsay  and  incompetent.     Id, 
8.  Deed  is  Vaud  without  Gonsidbbation  between  the  psrties.     Thomp' 

fOfi  V.  TkompaoUj  638. 

7.   CONSIDEBATION   EZPBBSSBD  IN  DbBD  MAT  BB  VaBIBD  BT  PaBOL  tO  almost 

any  extent,  since  the  estate  does  not  depend  apon  it,  but  upon  the  condi- 
tions and  limitations  descriptive  of  its  quantity  and  duration  expressed 
in  the  deed.    Id. 

5.  Deed  cannot  be  Avoided  bt  Eztbinsic  Proof  that  Ck>NDiTioN  fob 

Gbasttor's  Support  was  part  of  the  consideration,  and  that  the  condi- 
tion has  not  been  performed.    Id. 

9L  Pabol  Eyidbncb  is  Admissible  to  Contbadiot  Considebation  Clause  in 
Deed  from  a  father  to  his  sou,  by  showing  that  the  conveyance  was  in 
reality  an  advancement  instead  of  being  made  upon  a  money  considera- 
tion as  therein  recited,  as  between  parties  and  privies  to  the  deed.  Iioel> 
kiUy.Spragga,  607. 

IOl  Mention  of  Quantitt  of  Acbis,  afteb  Cebtain  Desobiftion  of  Subject 
BT  Metes  and  Bounds,  ob  bt  Otheb  Known  Spbcifioatioks,  is  but 
Matteb  of  Dbsobiption,  and  is  not  a  covenant  as  to  the  quantity  to  be 
conveyed;  and  whenever  it  appears,  by  definite  boundaries  or  by  words 
of  qualification,  as  "more  or  less,"  or  as  '*  containing  by  estimation,"  or 
the  like,  that  the  statement  in  the  quantity  of  acres  in  the  deed  is  mere 
matter  of  description,  and  not  of  the  essence  of  the  contract,  as  a  general 
mle  the  buyer  takes  the  risk  of  the  quantity,  if  there  be  no  intermixture 
of  fraud  in  the  case.     Hcarrdl  v.  H%U,  202. 

11.  Effect  of  Words  *'  Mobb  ob  Lbss,"  Added  to  Statement  of  Quantitt 
OF  Land  to  be  Ck)NTBTED,  can  only  be  considered  ss  intending  to  cover 
inconsiderable  or  small  differences  the  one  n  ay  or  the  olher.    Id 

12.  SioNiNo  OF  Obantob's  Kamb  TO  Deed  bt  Stbanobb  bt  Gbantob's  Dibbo- 
TION  given  at  the  time  is  good*  although  it  was  not  signed  in  the  imwt^ 
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diate  view  of  the  grantor,  and  although  the  attesting  witnenoa  did  Mi 
hear  the  directum,  if  it  is  otherwise  rafficieotly  proved.     Beimkmnw. 
Miller,  608. 
II>  "RATOlCArSOM  OF  DbD  BT  OhAVIOB  WBOBSNAm  IS  SnmcDBT. 

by  his  directioii  aA  the  time  of  ngning  is  imnecessMy,  bat  if 
lattfictstion  may  be  inferred  from  oondacti  as  where  a  woman  wl 
is  so  signed  to  a  marriage  settlement  said  she  woold  not  msiry  the  other 
partjnntil  the  instrument  was  eoDeonted,  and  sftsr  the  signing  did  msny 
him.    Id. 

14.  Gbahtib  SuBBSNDXBiiro  Deed  to  Gbabvob  to  mm  Gavoild  ouunm 
BaoovxB  the  land  from  a  devisee  of  tfaogrsntor,  vpon  proof  off  the  Ism  of 
the  deed  and  parol  evidenoe  of  its  oontentit  bacssose  he  hss  vwhmtsrilj 
destroyed  hisevidenoeof  title;  bat  this  role  is  limited  to 
parties  to  the  deed  snd  those  standing  in  the  samo  xelatioii. 
V.  Thompmmf  038. 

Ifiw  PxEDSnFiTLATDrovoBFtrruBBSusBBnniBor  PoflOBBiavisBotvtridM 
oreating  an  estate  to  oommenoe  ia  /kbtrot  ainoe  posssssion  is  not  an  i» 
sential  part  of  the  estate.    Id. 

18.  Makeb  ov  Dkbd  IB  BovifB  TO  IlVow  its  Comeiirn^  and 
them,  he  is  boand  to  remember  them  at  hisown  periL    Jiw^  v. 
nan,  274. 

17.  Pftoov  ov  Datb  ov  Loffr  Dbei>  n  UinrxcEasAXT,  becanae  a  dead  is  good 
without  a  date.    l%9mp$on  v.  Thompton,  638. 

15.  Pboov  ow  CoMTiirfs  of  Lost  Dxed  is  addressed  to  the  Jvzyt  but  niidar  di- 
reotion  of  the  ooarL  Vague  reooUections  are  not  snfflniant»  b«t  pnsisi 
proof  is  not  required;  reasonable  certainty  as  to  the  prapsrfy  oonvsjed, 
the  estate  created,  the  conditions  annexed,  and  the  signhifr  assllm^  sad 
deiivery  of  the  deed  is  necessary.    Id, 

19.  OBJxonoH  TO  Proof  of  Conmam  of  Lost  Dkbd  mmr  mm  liaim  at 
Pbopkr  Tms  to  be  availing.    Id. 

SO.  Shxbiff's  Dxn>  «o  Land  Lraro  our  of  ma  Coustt  n  Votsw    ilMf 

▼.  Tucker,  514. 
Si.  Void  Debd  is  Peopkblt  Bzolitdkd  fhom  Jmnr.    Id, 

8se  ACKNOWLKDOMX2IT8;  EsEATKS  OF  Decxdbmts,  12;  BQUITT9  8»  17;  BzB- 
ounoNs,  7;  Guardian  and  Wabd,  3;  RAiutOAOSi  2;  BaomBAnoNi 
Tbusts  and  TBUsms. 

DIVOECE. 
See  Mabbiaob  and  Divobol 

DOWKR. 

1.  Down  n  Fayobed  mr  Law,  not  resting  in  oontrsot,  bat  wsnlting  from 

the  marriage  relation.    Bi§hop  v.  BayUf  815. 
8.  DowKB  Extends  TO  HonsB  erected  CO  the  land,  and  ia  not  rsstrktod  to  the 

land  nnimproved.    Jd. 
8.  I>owxBisPBKFXBBBDToMBOHANio'sLiXN,andmastbeaIloiwedinalioast 

and  lot  sold  under  sach  a  lien  on  ezecutioin  against  the  husband.    Id. 
4.  To  Bntitlb  Wifs  to  Dowxb,  thxbb  must  bb  Mabbiaob,  SssDr,  abb 

Dbath  of  Husband.    MeOraney  v.  IfcOoiiey,  7Q2L 
ft.  RioBT  OF  DowxB  n  Inohoatb  aftbb  Mabktaob  and  SBisnr,  and  beoomsi 

perfect  upon  the  husband's  death,  unless  the  wife  has,  voluntarily  or 
parted  with  or  forfeited  the  same.    Id* 
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t»  WivB  n  HOT  Entitlbd  to  Dowxb»  nob  to  Aznr  PosnoN  of  Huvbaiti)^ 
Ebkaxb  mfter  his  death,  so  long  m  a  decree  of  divorce  in  £ftYor  of  the  hut- 
bend  for  tht)  fenlt  of  the  wife  remains  in  force,  of  the  pendenoy  of  the 
application  for  which  she  had  personal  service.    Id. 

7.  Equity  oaknot  Dborsb  Dowxr  and  Thikds  to  Wifx  sgainst  whom  do* 
oree  of  dlToroe  has  been  rendered,  declaring  the  same  yoid  in  part,  or  so 
far  as  to  give  her  such  relief,  but  leaving  so  mnoh  of  the  decree  jm  dis- 
solved the  bonds  of  matrimony  in  fall  force.    JcL 

ft.  Therb  cannot  bs  Two  Wxdowb  Lawfully  Entitled  to  Dowxb.   Id. 

0.  Widow  is  Entitled  to  her  Pobtion  of  Mesne  Profits  of  Estate  from 

the  time  of  her  husband's  death  up  to  the  period  at  which  dower  shall  bo 
■et  off,  and  upon  proper  application  reference  will  be  made  to  a  master  to 
state  the  account  and  ascertain  the  widow's  share;  but  this  cannot  bo 
done  by  the  commissioners  in  dower,  acting  under  the  Florida  statnto 
directing  the  method  to  be  obaerred  in  laying  out  dower.  May  r.  lfic% 
431. 
10.  JixDomET  nr  Dofwm  Foa  UiraflQBBTADnD  Sun  of  Moeet  is  Vodw    id» 

KASKMKN'18. 

1>  BAflniBMT  18  haaatp  Puyilsob,  or  Advastaob  which  one  man  wmf 

'have  in  the  lands  of  another  without  profit,  and  can  only  be  commnni* 

cated  by  deed  or  other  instrument  in  writing,  or  by  prescription.    UnleM 

claimed  by  prescription,  the  privilege,  under  the  statute  of  frauds,  mnsi 

be  evidenced  by  some  instrument  in  writing.     Wynn  t.  OarUmd^  100. 

9l  Though  Grant  of  Easement  is  Embbaoed  within  Opebation  of  Stat* 
UTE  OF  Frauds,  and  must  therefore  be  in  writing,  yet  a  parol  grant  eze- 
cnted  will  be  upheld  and  sustained  under  the  same  circumstances,  and  on 
the  same  principle,  that  a  parol  contract  for  the  sale  of  land  would  be. 
Id. 

%,  Stboifio  Pbrfobmangb  of  Easement  Granted  by  Parol. — Where  parol 
license  amounting  to  an  easement  has  been  giTen,  and  where  the  enjoy* 
ment  of  it  has  been  necessarily  preceded  by  expenditure  of  money  or  cap* 
ital,  or  where  the  grantee  has  made  improvements  in  good  faith,  under 
the  grant,  or  invested  his  capital  in  consequence  of  it,  the  grsntee  be- 
comes a  purchaser  of  the  easement  granted  by  parol  for  a  valuable  con* 
nderation,  and  will  be  entitled  to  have  it  specifically  performed  in  equity 
unless  the  party  will  reimburse  him  in  his  expenditure,  or  pay  him  for 
his  improyements,  ivovided  this  will  put  the  grantee  in  ttaiu  quo*    Id* 

EJECTMENT. 

1.  Btboimbnt. — Upon  I>bath  of  One  Joint  Tenant  Keooyeby  mat  be  Had 

in  £svor  of  the  survivor  for  a  moiety  of  the  land  and  his  portion  of  the 
mesne  profits,  underthe  provisions  of  the  Georgia  statute  of  1828.  Brptm 
V.  AvereU^  464. 
t.  Where  Trial  of  Ejectment  is  Had  after  Death  of  Onx  of  Joint 
Lessobs  of  Plaintiff,  and  before  it  is  known  to  counsel,  a  suggestioiK 
of  the  death  may  be  made  nunc  pro  ttmc  on  bringing  the  fact  to  the 
knowledge  of  the  court;  thereupon  the  prevailing  party  is  entitled  to  an 
amendatory  order  vacating  the  judgment,  as  to  the  deceased  party,  to 
perfect  the  record.    Id. 
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8.  OuTRAirmiio  Moktqaob  to  Stranobb  gahvot  bs  8bt  vf  bt  Di 

▲BT  »K  Ejbotmbnt  to  show  ihe  pUintiff**  titie  to  be  diiEnneiit  from  the 
titla  alkgisd,  or  that  the  pUintiff  hae  not  the  lagftl  title.    Bmrr  ▼.  Spm- 

See  EvxDBBOB»  13L 
SLECnONS. 

ItemonE  HAB  BlOBT  TO  VOTB  ImiXDZAnLT  UFOV  HB  BBHG  NaTCBAL- 

mD,  If  he  baa  then  mided  within  the  atate,  county,  and  precinct^  for 
tfaa  length  of  time  raqnired  by  the  oonatitation,  and  it  ii  not  neoeonry 
that  he  ahoold  havo  ao  reaided  aa  a  citiaen.    Mcrgim  r.  DiuKqf,  735. 
Baa  OoBBiiTimoRAL  Law,  9,  7;  JuBisDXxnsov,  2-7;  OmcB  abd  Owwumsm^ 


EMINENT  DOMAIN. 

I,  Tazivo  ov  Labd  fOE  PuBuo  UflB  Impuxb  No  Morb  thab  ixb  SuBJzcnop 
TO  Pabtioulab  Ubb  for  which  the  pabUo  require  it»  and  the  aeqaeatratioa 
it  limited  to  that  partionUr  use.    ImUxy  r.  Ufikm  Bfxmch  B.  /?.  Ca ,  382. 

%  AmoraiATOfQ  Labd  of  Hiohwat  to  Railway  Ubbs  Imfosbs  Nbw  Sbbp 
▼xtudb  thbbbon,  anoh  aa  to  entitle  the  owner  of  the  eoil  to  oompenia- 
tlon  for  the  new  nee,  which  the  law  awardi  when  land  is  taken  for  pab- 
lio  porpoaea.    Id, 

lb  Grrr  Council  oankot  Liobmsb  Bailboad  Combawx  to  Ibjubb  Pxiyatb 
Pbopbett  bt  Baisino  Gbabb  of  the  atreet  in  front  of  it,  and  aach  a 
lioenae  will  not  defeat  a  reooveiy  for  the  injory.  ProimnaM  v.  Indian 
apolU  etc  B,  B.  Co,,  650. 

4^  JUilboad  CoMPAirr  hat  Eztbnd  Xbaok  bbtohd  Tebkinal  Dbpot,  under 
the  implied  powers  in  ita  charter,  for  the  aooommodatJOBL  of  traina  while 
diioharging  and  loading,  etc.,  where  snob  eztenaion  ia  reaaonaUe  and 
aeeeaaary,  and  may  appropriate  private  property  therafor  npon  making 
compenaation;  and  an  extension  of  two  hnndred  rods  on  an  important 
Toad  is  not  unreasonable.    Id, 

ft.  Abuttbe's  Right  m  Stbebt  is  Pbopbbtt,  abd  oankot  bb  Taxbh  awat 
for  the  QS6  of  a  railroad  without  compenaation,  the  lot  and  the  adjoinii^^ 
atreet  being  regarded  aa  one  piece  of  property.    Id, 

0»  Saisibo  Gbadb  of  Stbbbt  bt  Railboab  Comfawt  bob  Ubb  of  Xbaok  n 
ROT  Takibo  property  of  an  abutter  thereon  ao  aa  to  entitle  him  to  pursae 
the  statutory  remedy  for  compensation,  it  aeema,  but  hia  remedy  is  bj 
an.  action  for  damagea.    Id, 

EQUITY. 

L  Plaintiif  mat,  ubdbb  EIbntuckt  Codb,  Fbobbodtb  bd  Aorob  bt 
Equitablb  Pboobedih€W  in  all  caaea  where  oourta  of  ehanoscy*  before  iti 
adoption,  had  jurisdiction.    PhiUipt  r.  IFtfiatoto,  727. 

t.  Whbrb  Onb  of  Sevbbal  Pkbsons  must  SuFFEBy  the  lose  shonld  fall  on 
him  to  whose  fault  it  is  attributable.    McCoy  v.  Mofrow^  678. 

I.  COUBT   OF   EQUITT  WILL   RETAIN  GaBB,  FOB  PUBPOBB  OF  AsaBRTAIMOfO 

Damages  and  to  save  multiplicity  of  suits,  where  Tendon  of  land  have, 
by  conveying  to  a  third  party  without  notice,  put  it  out  of  their  power 
to  complete  their  contract  to  convey.    HaU  v  2>rfapfa>we,  57- 
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4.  CBAiroiKr  will  vot  RmBAur  Quasi  Orimihal  PBOGBSDnroft  bj  the  an- 
thoritiaa  of  a  mnnicipal  oorporatton  for  repeated  violatioiui  of  an  alleged 
invalid  ordinance.    BwrneU  v.  Oraig,  115. 

6.   ChaNCXBT  will  hot  RsaTBAXK  SntPLX  TBBPAflBy  OB  SaOGBSIOV  OF  TBKk 

PA88BIC,  to  either  a  penon  or  pemnal  property.    Id, 

6.  Fbaudulbnt  Usui  bt  Gbabtbx  of  Dbid  Eiouvbd  fob  Sfbcsfio  Pubfoo 
will  be  relierod  against  in  equity.    CoOhu  r.  TUUm*9  Adm*r^  808. 

?•  MmAKB  nr  Pninov  fob  ADifnri8TBAT0B*d  Salb,  whereby  en  applioa 
tioD  !•  made  to  sell  the  wrong  pieoe  off  land,  and  which  actually  remilti 
In  sQch  a  tale,  is  one  whioh  a  oonrt  of  eqnity  esnnot  ooneot.     Ward  ▼ 
BfcwtTf  686a 

§»-BQuiTr  WOULD  Sbbm  to  DiosATi^  IF  Wabd  n  TO  Rbootbb  hbb  Laiii> 
Which  was  Sold  at  Ouabdiak's  Salb,  and  long  afterwards  passed  to 
an  innooent  pnrohasar  without  notioe  of  her  claim,  that  she  should  be 
leqnired  to  refund  the  porohase  money  and  int«reet|  and  pay  for  the  imp 
proTements  made  npon  it  In  good  &ith.  The  dnty  of  compensation  in 
snoh  cases,  at  least  to  the  extent  of  the  pennanent  increase  of  Talne  by 
improrements,  Is  alone  founded  npon  the  canstmotive  tend,  or  gross 
negligence,  or  dslnsiTe  oonfidenoe  held  oat  by  the  owner.  Pemi  v.  J7si- 
sqr,  607. 

OL  Equitt  Bboabdb  as  Fbaudulbnt  Oonduot  whereby  a  person  Is  intn- 
tionally  or  by  design  misled  by  misrepresentation  of  a  material  faoti  or 
prodnction  of  a  false  impression,  in  order  to  entrap  or  cheat  him,  or  ob- 
tain some  undue  advantage  of  him;  and  against  such  oonduot  relief  will 
be  granted.    Smith  v.  Mariner,  73. 

lOl  Conduct  of  Pabtt  is  not  Regarded  as  Fbaudulbnt  where  he  gives  to 
another  information  of  facte  upon  which  the  latter  acts,  though  such  in- 
formation  be  wrong,  and  misleads  such  party  to  his  prejudice,  if  the  in- 
formation was  given  in  good  faith,  with  a  belief  that  it  was  true,  and 
with  no  intention  to  mislead  or  deceive;  and  the  party  so  giving  Informix 
tion  will  not  be  answerable  therefor  iu  damages.    Id, 

11,  To  Estimate  upon  Equitable  Pbinciplss  Defioibnct  in  Quantitt  of 
Land  Conveted,  sabtract  what  grantor  had  a  right  to  believe  himself  poe- 
sessed  of  at  the  date  of  sale,  as  shown,  for  instance,  by  his  own  estimate 
given  in  for  assessment  shortly  before,  and  leading  abrasions  of  river  lands, 
etc.,  to  be  covered  by  the  words  "more  or  less'*  in  the  deed,  from  the 
number  of  acres  expressed  in  the  deed,  and  the  remainder  will  be  the  de- 
ficiency.    IfarreU  v.  Hill,  202. 

12.  Onlt  Evidbnob  of  Value  is  Price  Paid,  where  chancery  ii  attempting 
to  adjust  a  sale  of  land  fraudulent  as  to  quantity.  It  will  look  alone  to 
the  agreement  of  the  parties  to  determine  the  value  of  the  premises  in 
question.     Id, 

18w  When  Misbbfbbsbntation  is  Made  as  to  Quantity,  though  Inno- 

OBNTLT,  PUBOHAABB  HAS  RlQHT  TO  HAVE  WhAT  VeNDOB  CAN  OlVB,  with 

an  abatement  out  of  the  purchase  money  for  so  much  as  the  quantity  falls 
short  of  the  representation;  and  compensation  or  abatement  on  account  of 
the  deficiency  ought  to  be  in  proportion  to  the  price  given  for  the  whole 
tract  as  represented,  without  regard  to  foreign  estimates  of  the  value  of 
the  land.  Id. 
14.  When  thbbb  m  Vbbt  Obeat  Diffebence,  as  Thibtt-thbee  peb  Cbnt 
FOB  Instanob,  between  Actual  and  Estimated  Ouantitt  of  acres  of 
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buid  aold  In  gran,  ooorta  of  ohaooery  eretywlMra  wfll  gira  nfief  am  Iki 
gronnd  of  grow  mistake.    IcL 
1&  In  Exbcotobt  Goktracts  iob  Salb  of  Land,  Bbino  ykt  xv  Fnu, 

PlTRCHASEB,  IF  QUANTITT  BF  CONSIDBBABLT  LB88  than  it  WM  stated,  Vlll 

be  entitled  to  an  abatement,  althongb  tbe  agreement  omiteMn  tbe  watdM 
"  more  or  less  **  or  '*  by  estimation.  **    Id, 

18.  Omb  Who  Entbbs  ttndbb  Juk iob  Tttlb,  haviho  Bldbb  abb  Bumam 
Equitt,  cannot  fortify  his  possession  against  n  joint  owner  by  tlie  aoqni- 
sition  of  the  elder  legal  title.     OoBsom  v.  Donaldson,  723. 

17.  Pabtt  Holding  Land  undkb  Rboobdbd  Dbbd  must  Show  an  eqnitafab 
as  well  as  a  legal  title  in  himself,  as  against  a  prior  nnreoorded  eqnitsUe 
title,  and  mast  sustain  his  title  by  proof  that  he  purchased  tiie  lend  is 
good  faith,  and  actually  paid  for  it,  before  notioe  of  the  previous  equitable 
title;  and  such  proof  of  payment  of  the  purchase  money  must  be  in  addi- 
tion to  the  acknowledgment  thereof  in  the  deed.  Proof  that  payment  of 
the  purchase  money  has  been  secured  is  not  sufficient.  Bnwm  ▼•  IFeieft, 
549. 

18l  Pabtt  haying  Equttablb  Libn  on  Pbopebit  Ck>TBBBD  bt  Bldbb  Bbsd 
of  trust,  and  which  has  been  sold  under  the  exeentian  of  a  third  penon 
in  disregard  of  both  deeds  of  trust,  may  apply  to  a  court  of  equity  for  a 
redelivery  of  it  if  it  has  been  removed,  or  for  an  order  reetnining  its  re- 
moval if  it  has  not  been  removed;  and  if  no  sale  has  been  made  under 
the  execution,  he  may  have  the  sale  enjoined.     PhilUjm  t.  Wmthw,  729L 

8sa  DowBB,  7;  Estoppkl,  1-4;  Forfbitobes;  Husband  and  Wifb,  11;  Ju- 
BiBDionoN,  8,  10,  16;  KuiSANGB,  9;  Pabtnbbshif,  3;  PdsSBSSiON,  6; 
Spbcifio  Pbbfobmancb. 

ESTATES  OF  DECEDENTS. 

L  iNTBBBsr  ON  Lboaoies  18  Patablb  ONLY  FROM  Tdcb  whsn  they  beooiM 
actually  due.     OurUt  v.  Adkins^  422. 

S.  Pboduot  OB  Intbbest  of  Spbcifio  Legacies  ob  Bbqubstb  which  are  ia 
law  considered  as  severed  from  the  bulk  of  testator's  property  by  the  will 
itself,  from  the  time  of  testator's  death,  go  with  the  piincipal  to  the  leg^* 
tees,  unless  the  will  directs  otherwise.    Id, 

8w  General  Pecuniary  Lboaoies  abb  not  Dub  and  Payable  until  one  year 
after  testator's  death,  unless  the  will  directs  otherwise,  and  they  there- 
fore do  not  bear  interest  until  after  the  expiration  of  that  time;  but  if 
the  time  for  payment  is  named  by  the  testator,  the  legacies  carry  interest 
from  the  appointed  time  of  payment  only,  even  if  the  legacies  are  vested. 
Id. 

4.   EXOBFTION  TO  BULE  THAT  GeNBBAL  PBOUNIARY  LbGAGDB  GaBBY  InTBB- 

BST  only  from  the  time  when  they  become  due  is  found  in  cases  where 
the  legatee  is  testator's  child,  or  one  toward  whom  he  stands  in  loea 
pairttUU,  or  where  from  the  terms  of  the  will  it  is  manifest  that  the  tes- 
tator intended  the  legatee  should  have  the  interest  accruing  before  tbe 
time  of  payment.  Jn  the  former  case  interest  is  given  by  way  of  main- 
tenance, where  the  child  has  no  other  provirion;  in  the  latter  case  the 
legacy  will  not  carry  interest  unless  the  intention  be  directly  expressed 
in  the  will  or  clearly  implied  from  its  terms.  Id, 
ft.  Residuaby  Bequests,  though  Made  Payablb  in  Fdvubo^  Gabkt  Iv* 
TBBE8T  in  the  mean  time  to  the  legatee.    Id, 
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•»  VUTKD  LVOAOT  PaTABLB  AT  FUTUSB  DaT  DOBS  NOT  CaKBT  ISTKUCaT  TO 

the  legatee  if  rach  legatee  is  not  the  testator's  child,  nor  one  toward 
whom  he  stands  in  loco  paretUu,  the  beqaest  not  being  a  residuary  legacy, 
and  no  provision  appearing  in  the  will  from  which  it  can  be  reasonably 
inferred  that  the  testator  designed  to  give  the  legatee  the  interest  accru- 
ing thereon.    Such  interest  would  then  go  to  the  residuary  legatee.    Id, 

7*  Damaobs  Beootxbbd  for  Dkath  of  Pxbson  bt  Wrongful  Act  or  Da- 
FAUUT  are  not  treated  as  part  of  decedent's  estate,  and  creditors  get  no 
benefit  therefrom.  The  amount  recoTered  is  to  be  distributed  among 
thoee  to  whom  the  personal  estate  would  descend,  in  the  absence  of  a 
will,  according  to  the  statute  of  descents.    Chicago  y.  Mc^or^  653. 

&  FuTiTRi  VBsrrsD  Intbrxsts,  as  Rbybbsionart  Lttbrbst  in  Slavxs,  may 
be  subjected  to  the  payment  of  debts  of  a  decedent  by  proceedings  in 
equity.     If  ay  ▼.  May,  431. 

9l  Crbditorb'  Lixn  on  iNTBSTATs'ii  EffTATX  IS  QooD  as  against  purchasers 
from  heirs  or  devisees,  if  prosecuted  within  a  reasonable  time,  but  if 
not  so  pursued,  the  lien  will  be  deemed  waived.  McCoy  v.  Morrow^ 
678. 

lOi  Crbditors'  Libns  on  Estatm  of  Intbstatbb  will  bb  Barrbi»  after 
seven  years  from  the  intestate's  death.    Id, 

11.  Dbvxsxb  Takbs  DxviaoR's  Tftlb,  and  is  Affbotbd  bt  his  Enowlbdob 
of  the  state  of  it  to  the  same  extent  as  by  his  own  knowledge.  TTtomp" 
ion  V.  Thampaon^  638. 

18.  Dbvisbb  »  Bound  bt  Tbstator's  Dxxd  equally  with  the  testator.    Id, 

IS.  Salb  of  Pbrsonal  Propbrtt  of  ESbtatb  xtndbr  Order  Void  for  Want 
OF  JuRisDionoN  IS  VoiD  against  an  administrator  who  succeeds  the  ad* 
ministrator  who  made  the  sale.     WyaU*$  Adm*r  v.  JSambo,  89. 

14.  Ordbr  for  Salb  of  Pbrsonaltt  of  Estatb  that  dobs  not  Show 
Kbcbssitt  of  Sals,  or  that  it  was  made  upon  application  of  the  ad- 
ministrator, is  void.    Id, 

10.  Pbtition  to  Sbll  Real  Estate  of  Intbstatb  is  Substitutb,  under  the 
California  system,  for  the  action  against  the  heir.  The  heir  must  be  cited 
and  allowed  to  bo  heard,  and  is  not  concluded  by  proceedings  to  which 
he  was  not  a  party.     BeckeU  v.  Selover,  237. 

18.  Proobedino  on  Petition  to  Sell  Real  Estate  of  Intestate  Amounts 
Sdcply  to  Re-examination  of  the  claim  to  test  its  validity  as  against 
the  heir,  and  to  procure  or  prevent  a  decree  for  the  sale  of  the  land.     Id, 

17.  Creditor  of  Esitate  of  Intestate  mat,  upon  Issue  Joined,  have 
Truth  of  his  Claim  Tried  by  the  probate  judge,  or  have  the  issue 
oertified  for  trial  by  jury  to  the  district  court,  and  in  either  case  he  has 
an  appeal  to  the  coui't  of  last  resort.     Id. 

ISi  Heir  mat  Dispute  Validitt  of  Claims  upon  which  a  petition  for  the 
■ale  of  the  real  estate  of  a  decedent  is  based,  upon  an  application  to  sell 
■och  real  estate  for  the  payment  of  debts,  although  such  claims  may  have 
been  allowed  by  the  public  administrator  and  by  the  probate  judge.    Id, 

See  Exeoutobs  and  Administrators;  Wills. 

ESTOPPEL. 

L  Broftelb  abb  Odious,  as  Thet  Prevent  Pabtt  from  Statino  TRimii 
yet  they  are  favored  when  they  promote  equity.    Fenn  v.  Heiaey^  697. 
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2.  Equitabu  Estopfsl  Psbtzhtb  Pabtt  vbom  Uanro  Tru  which  in  gooi 
ocmacienoe  onght  to  innre  to  the  use  of  another.    Id. 

8.  EQUITABLB  EbTOPPILS  abb  not  ApPUXD  to  SaLSS  UFOK  A2fT  SUPPOBBI 

DiSTiHonoif  BBTWBKV  VoiD  ABD  VoiDABLB  Salbs.  If  the  Bale  be  one 
or  the  other,  receiTiiig  the  money,  or  it*  proceeds  in  other  TaloAble 
property,  with  n  knowledge  of  the  facte,  touches  the  conscience  of  the 
party,  and  therefore  establishes  the  right  of  the  party  claiming  nnder 
such  sale,  in  one  case  as  well  as  in  the  other,    /if. 

4.  Bquitabib  Esioppblb  to  Prbvemt  Fraud  Apply  to  Ibtabts  ah  Well 
A8  Adults;  to  insolvent  sureties  and  guardians  as  well  as  persons  acting 
for  themselves;  and  they  have  place  as  well  when  the  proceeds  arise 
from  a  sale  by  authority  of  law  as  when  they  spring  from  the  act  of  the 
party.    Id. 

i,  OiTB  Who  Kbowinglt,  though  Passiyblt,  Looks  on  akd  Supibu 
Abothbb  to  Purchasb  and  Bzpbnd  Monbt  ob  Land^  under  an  erro- 
neous opinion  of  title,  without  making  known  his  daim,  shall  not  after 
wards  be  permitted  to  exercise  his  legal  right  against  such  pexson. 
Bryan  v.  i^amtres,  340. 

0»  Pubohasbb  at  FoBBOLoauBB  Salb  is  Lboallt  Apfectbd  with  Konci 
that  oertiKcate  of  acknowledgment  of  the  mortgage  is  defective,  and  is 
bound  by  a  record  of  conveyance  executed  by  the  mortgagor  after  the 
execution  of  the  mortgage,  and  it  is  not  incumbent  upon  the  subsequent 
grantees  not  present  at  the  sale  to  give  any  further  notice  to  the  pur- 
chaser; nor  is  it  their  duty  to  know  of  and  attend  the  sale;  but  if  when 
present  there  they  remain  silent,  they  are  responsible.    Id, 

7.  Pubohasbb  at  Forbclosurb  Salb  is  Entitlbd  to  Whatbvbb  Lioak 
TiTLB  IS  I.N  Onb  op  Sbvebal  Ownbbs  in  common  of  the  property,  who 
all  acquired  title  after  the  execution  of  the  mortgage  which  was  defect- 
ively acknowledged*  and  was  therefore  no  lien  against  them,  when  thie 
one  owner  was  present  at  the  sale,  remained  silent,  and  permitted  the 
purchaser  to  buy  under  an  erroneous  impression  of  title.     Id, 

8b  Pubohasebs  or  Land  Who  Mabb  Rblinquishmbnt  op  Titlx,  to  Inubi 
TO  Bbnbfit  of  Actual  Sbttlbbs  under  pre-emption  claims,  are  estopped 
to  set  up  their  title  ouly  as  against  such  settlers.    Oib^on  v.  Hutckini,  772. 

9.  Dbvisee  is  NOT  Affbctbd  bt  Estoppels  in  Pais  as  to  his  title,  as  heie 
not  a  purchaser  for  valuable  consideration,  and  such  purchasers  alone  are 
affected  by  such  estoppels.     Tfiompwm  v.  Thompmm,  638. 
See  Attobnbt  and  Client,  4;   Guabdiax  and  Wabd,  4;  Ripsbiab 

Rights,  6. 

EVIDENCE. 

L  Statutes  of  Anothbb  State  abb  not  Judioiallt  Noticed.  Bljfttom 
V.  BurgeU,  658. 

%  OouBTS  Take  Judioial  Notice  of  Accession  of  Pebsons  to,  and  Hold- 
ing OF,  Offices  under  the  constitution;  and  persons  while  they  remain 
in  office  and  exercise  the  official  duties  thereof  are  regarded  by  the 
oourts  as  officers  de  facto.    Stale  v.  WUUam*^  65. 

ti  Secondary  Evidencb  is  Admissible  if  Pbimaby  is  Unattainable. 
AUen  v.  State,  457. 

4,  Question  as  to  whether  Proper  Foundation  has  bbbn  Laid  for  In* 
TRODUCTiON  OF  SECONDARY  EVIDENCE  is  for  the  couTt^  uot  for  the  jury.  Id. 
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ft.  Tlaxotsww  mat  Watts  Absbvob  or  Osioinal  Vatkbb  ahd  Pboov  ov 
THXIB  EzsovnoH,  and  thia  he  will  be  preaamed  to  have  done  bj  aa 
omianon  to  object  to  their  Introd  action  or  motion  to  ezdade  theoL 
Thonuuon  t.  Odym^  159. 

ft.  Pabol  Btidbmcs  is  Admissibub  to  Ezplaik,  but  kot  to  Vabt  OB  Gob* 
TBADIGT,  WBlTDfoa.     CooptT  V.  Bory^  468. 

7.  Pabol  Bvidbngb  mat  be  Usrii  to  Ipbntift  PsBaoM  ob  Thino  Mbm* 
TiOHBD  in  a  written  inatroment;  and  it  may  properly  be  received  to  ahow 
that  a  perKm  named  aa  Eliaa  Kioka  in  a  patent  ia  the  aame  peraon  who 
anbaeqnently  execnted  a  eonveyanoe  of  the  property  by  the  name  of  Eli 
Nicka.    Hefkdenon  v.  Hacbieyp  629. 

fti.  Wbhino  Void  as  Ckbtaui  Kind  or  Contbaot,  aa  a  will,  for  inatanoej  ia 
nevertheleaa  good  to  help  to  prove  the  contract.    JUaddox  y.  J?owe,  686. 

9l  Pabtt  Distbotiko  Eyidenob  aoainst  his  Title  raiaea  a  atnmg  preaomp- 
tion  againat  it,  bat  the  preanmption  ia  not  ooncliiaive.     Thomp§om  v. 

lOl  Admissions  bt  Pabtt  Pbndibo  Suit  abb  not  Conolusivb,  but  generally 
weak,  evidence,  except  admiaaiona  in  ooort  for  the  purpoee  of  trial,  and 
admiaaiona  held  oonclnaive  on  grounds  of  public  policy.   Id. 

IL  Tbstimont  or  Witnesses  Haying  Offobtunitt  or  Knowino  thataoer* 
tain  individual  did  not  strike  a  blow  is  not  negative  proof,  but  ia  entitled 
to  equal  weight  with  affirmative  testimony  of  othera  who  atate  that  they 
aaw  auch  peraon  strike  the  blow.     Caughlin  v.  PeopUf  641. 

15.  Bill  or  Exohanob  is  Eyidbncb  aoainst  Aoobptob  in  Favob  or  Indob* 
sbb,  under  the  common  count  for  money  had  and  received.  Fammi&nt 
ete.  Basnk  v.  Paynt^  302. 

13.  Bond  roB  Title  as  Evidence  or  Canceled  Contbact  or  Pubobase  is 
Competent  in  Ejectment  to  ahow  that  a  purchaae  of  the  land  by  the 
tenant's  husband  from  one  of  plaintifiTa  leaaora  had  been  canceled;  whert 
plaintiff  offered  to  show  that  a  bond  was  onoe  made  by  such  leaaor  to  the 
tenant*a  huaband,  conditioned  that  he  ahould  make  titlea  to  the  land  la 
diapute  to  the  huaband,  on  being  paid  certain  auma;  and  to  further  ahow 
that  thia  bond  waa  in  aaid  leaser's  poeaeadon.    Haanby  v.  Tucker^  614. 

14.  Pbbsumption  or  Deatu  or  Absent  Pebson,  ntOM  Whom  No  Tidings 
abb  Bboeiybd,  does  not  arise  until  the  end  of  aeven  yean.  AaJdmry  v. 
Sander$,  300. 

16.  Pbbsumttion  or  Deatu  or  Absent  Pbbson  oanmot  bb  Raisbd  befobb 
End  or  Seven  Yeabs,  nnleaa  he  ia  ahown  to  have  met  with  aome  apedfio 
peril  before  that  time;  and  the  mere  fact  that  the  peraon  waa  a  paaaenger 
upon  a  veasel,  that  neither  he  nor  the  veasel  nor  the  crew  had  been  heard 
of  for  sixteen  months,  and  that  the  veaael  and  ita  maater  had  been  given 
up  aa  lost,  ia  not  sufficient  to  ahorten  the  time.     Id. 

16.  Evidence  Admissible  aoainst  One  Only  or  Two  PabtiesSubd  cannot 
BE  Excluded  by  Othbb,  but  if  he  deairea  it  limited,  he  muat  aak  an  in- 
atruction  to  be  i^iven  to  the  jury  relieving  him  from  ifca  effeeta.  Ocodman 
V.  Walker,  134. 

See  Abbitbation  and  Awabd,  1;  Attobnby  and  Clibnt,  6,  6;  Cbiminal 
Law,  1,  2,  7;  Cobporations,  6;  Deeds,  2, 4, 6,  7.  9, 17, 18;  Equity,  12| 
Fbaud,  1,  4;  JuDOMX2fTs,  12;  Landlobd  and  Tenant,  4;  Mandamus, 
2:  Possession,  3,  4;  Wills,  25,  27,  28. 
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executions. 

1.  At  Ck>ifMON  Law,  Fl  Fa.  had  RxLAXioir  «o  its  Ton;  tbovqm  nr  Faoi 
lasuKD  SirBSSQUBNTLT,  and  bound  the  goods  of  defendant  from  tint  dstei 
and  if  tested  before  hia  death,  it  ooald  be  taken  oat  afterwarda  and  eza- 
ontad  against  hia  goods  and  chattels  regardless  of  hia  death.  l^flPti  t. 
OmoaU,  182. 

t.  AsXAKSAS  Statutb  Rkfkaih  so  Much  ov  Commox-law  Bulb  as  made  tiia 
lien  of  an  exeoation  npon  goods  extend  back  by  relation  to  ita  teate,  whea 
issned  subsequently;  and  fixes  the  oommenoement  of  the  lieo  at  tlie  time 
that  the  writ  oomea  to  the  hands  of  the  officer  to  be  executed,  where  tiie 
Judgment  or  decree  does  not  constitute  a  lien  upon  the  property.  There- 
fore an  execution  may  be  levied  and  enforced  against  the  personal  prop- 
erty  of  a  defendant  after  hia  death,  if  issned  before,  without  a  rsfviYal  of 
the  judgment  againat  his  representative.    ItL 

I.  Birscr  or  Pbobatx  Statutbs  of  Abkanbab  xb  that  although  Fl  Fa. 
Combs  to  Hakds  ov  Shsbitf  before  the  death  of  the  defendant,  and 
thereby  creates  a  general  lien  npon  his  personal  property,  it  does  not  be- 
oome  a  specific  lien  npon  any  particular  property  until  the  offioer  makes 
a  levy  and  seizes  the  property.  The  death  of  the  defendant  suspends  the 
execution  of  the  process,  and  the  aheriff  cannot  make  a  levy  and  sdl  the 
property  after  his  death.     Id. 

4.  If  ExscmoN  is  LinxD  ufov  Goods  of  DxFiifDAHT  betobb  hib  Dxaib 
the  offioer  may  sell  them  after  hia  death.    Id. 

ft.  ACTHORITT  TO  SXLL  LaZO)  Ck>MFESBED  BT  WbIT  TS  SHXBIFF'B  HAKDS  CST- 

ries  with  it  authority  to  execute  all  the  instruments  required  by  law  to  the 
completion  of  the  sale;  namely,  a  certificate  of  sale,  and  in  caae  no  re- 
demption is  had,  a  conveyance  to  the  purchaser.  People  v.  Bctirng^ 
S31. 

&  Bxhsdt  of  Pubchasxb  of  Land  Sold  undbb  Exboutiok  by  Shkriff  Who 
Dibs  before  executing  a  conveyance  is,  in  the  absence  of  a  statute  pra> 
viding  for  such  contingency,  to  apply  upon  proper  showing  to  the  oonrt 
for  the  appointment  of  a  master  or  commissioner  to  execute  the  eon- 
reyance.    Id, 

7*  CouBT  HAT  Appoint  Suitablb  Pkbson  to  Maxb  and  Dxlxvkh  Died  la 
the  enforoement  of  its  judgment,  and  that  its  final  proceas  may  be  oom- 
pletcly  executed  by  virtue  of  its  original  jurisdiction,  and  independent^ 
of  statute.    Id, 

&  Misrbpbxsxntationb  bt  Judombnt  Gbxditor  that  his  Judombnt  d 
FiBST  Libn  on  Pbopertt  will  prevent  the  recovery  of  the  purchase 
price  in  an  action  by  the  sheriff  againat  a  pnrchaaer  who  purchased  the 
property  at  execution  sale  upon  the  faith  of  these  misrepresentations, 
whether  they  were  willfully  or  ignorantly  made.  Webster  v.  HawortK 
287. 

i.  Rxpbesbntations  bt  Exbcution  Pobohasbr  as  to  Object  op  Bin,  Prb- 
vkmtino  Competition  and  enabling  him  to  purchase  the  property  belov 
its  value,  render  the  sale  void  as  against  public  policy,  but  not  so  where 
the  puroliaser  bids  the  amount  of  the  judgment,  and  it  is  not  shown  thai 
the  representations  influenced  any  one  except  the  plaintiff's  attorney,  to 
whom  they  were  made,  or  that  he  would  have  bid  any  more  for  the 
property.    CfUbert  v.  Oarter,  65ft. 
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IQL  ScATUTs  EzxMPTiNo  PsonBTT  ov  OouimxB  ntOM  BzBOunoir  Saib  ii 
mere  aflSmiAnoe  of  oommon  law,  and  oaimot  impair  the  obligation  of  any 
oontnot.    OUtnan  r.  ComUp  qf  Oonira  Cfoeta,  290. 

11.  CouHTT  Bkvxnuxs  IN  Handb  ov  Trbabubkb  asm  mot  Subjsot  to 
Sbzoki  on  Bzboution.    Id, 

12L  Illinois  Statutn  Allowing  Repimptions  ibom  Saum  ov  Euounoa, 
aad  under  deoraes  direotixig  Uie  sale  of  mortgaged  laiid%  doea  not  aoitwid 
to  ofaanoeiy  aalee  ordinarily.     Weti  ▼.  FUmmingp  fi39« 

See  HoMaBTCAiM.  10. 


BXBX^UTOBS  AND  ADMINISTRATOB& 

1*  All  PBovmoNB  of  Gnnxbal  Pboxatb  Law  not  LfooasianHT  with  Thoo 
Sfigiallt  Rxlatino  to  Powsbs  and  Dumn  ov  Pubuo  ADMonBTSA- 
TONS  are  aa  much  applicable  to  him  aa  to  any  other  adminiatntor. 
BeeieU  v.  SeUner,  231. 

%  Comf I88I0N  OF  Pubuo  Adminirratoe  Sxanss  in  Plaox  of  Lketxbs  of 
Administbation,  and  oonaeqnently  it  ia  onneoeaaazy  to  iaaae  them  in 
order  to  give  him  control  over  the  property  of  the  eatatea  which  come  to 
hiahanda.    I<L 

lb  Public  Administbatob  bab  Only  Such  Powbbs  aa  are  given  him  by  law. 
Id. 

4.  Pubuo  Administbatob,  hatino  Takbn  Offioial  Oath  and  Oifbn  Ofix- 
oiAL  Bond,  aeema,  by  the  atatate^  to  have  been  relieved  from  the  neoea- 
•ity  of  giving  the  bond  and  taking  the  oath  required  of  other  admimatra- 
tore  in  each  porticnlar  caae.    Id. 

6.  Pubuo  Administbatob  is  Entitlbd  to  Admdhstbation  ufon  All 
Estates  not  otherwise  adminiatered.    Id. 

t.  Pubuo  Administbatob  must  Taxb  Immbdiatb  Possbssion  of  Bstatb  of 
any  person  dying  withont  known  heira,  without  any  prior  appointment 
of  the  probate  conrt,  bat  atiU  aabject  to  ita  direction  and  controL  Bat 
when  he  doea  ao,  he  holda  ua  apedal  adminiatrator,  and  mnat  afterwarda 
have  a  jndioial  grant  of  administration  to  him  in  each  particnlar  oaae  be* 
fore  he  can  regularly  administer  upon  the  eatate.  In  ref erenoe  to  the  fact 
of  administration  in  each  particular  caae,  he  muat  ahow  a  grant  of  admin- 
iatration,  like  any  other  administrator.    Id, 

7»  Administbation  must  bb  Gbantbd  in  Countt  of  Which  Dbobasbo  was 
&KSIDBNT  at  the  time  of  his  death,  and  the  application  for  letters  must 
state  the  residence  of  the  deceased  at  the  time  of  his  death;  but  if  the 
petition  deacribea  the  deoeaaed  aa  *'late  a  resident"  of  the  county,  it  is 
sufficient.    Id. 

Ik  Whebb  Statute  Requibes  Notice  of  Time  and  Plage  of  Hea&ing,  Af- 
FUGATION  for  letters  of  adminiatration  to  state  "the  name  of  the  deceaaed, 
the  name  of  the  applicant,  and  the  term  of  the  court  at  which  the  appli 
cation  will  be  heard,"  an  entry  in  the  minutea  of  the  court  that  '*  on  due 
proof  of  poating  notice  of  the  time  and  place  of  hearing  having  been 
made,"  etc.,  ia  not  a  compliance  with  the  atatute,  and  ia  not,  therefore^ 
ooncluaive  evidence  of  the  fact  of  anch  notice.    Id. 

H  Petition  fob  Leitxbs  of  Administbation  must  Alleob  Death  of  Db> 
CEDENT,  and  that  oe  was,  at  the  time  of  hia  death,  a  reaident  of  the 
county  in  which  the  letten  are  applied  for,  and  theae  allegations  nuisft 
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ftlao  be  triM  in  point  of  hoL    If  bot9i  thaie  facte  do  not  exirt,  tiM 
oeedingi  will  be  utterly  void,  and  not  merely  ▼oidable;  and  the 
of  the  probate  oourtapon  these  Juriadiotional  facte  ImotooodnslTe 
any  one  not  actoally  before  the  ooort.    Id, 
lOi  Pbopsb  Notios  or  AFPUOAnoir  roa  LETTBRtf  or  ADMivisnLATioii  uun  b» 
GiTBN  to  bring  the  parties  before  the  ooort  in  order  to  give  it  jnrisdje- 
tion.     /(ft 

11.  OlOBSIOlf  TO  laSUS  LeTTIBS  OV  AdMINISTKATION  to  PuBUO  ADMIinnB4- 

TOB  is  not  fatal  where  the  oonrt  made  a  n^gnlar  order  that  letters  aboald 
issne  to  him,  no  oath  or  bond  being  reqnired  of  him  as  a  condition  prace> 
dent  to  their  issnanoe.    IdL 

15.  Both  Rial  and  Pxbsokal  Bstatb  of  Intestatk  Vbsts  in  Hkir,  oader 
California  system,  snbject  to  the  lien  of  the  administrator  for  the  pay- 
ment of  debte  and  the  expenses  of  administration,  and  with  the  right  in 
the  administrator  of  present  possesion.    Id. 

U.  TiTLB  VSSTS  IN  AdMINISTBATOK  UKDDb  O&ANT  laSITXO  TO  Imtbstatb  AirBn 
HIS  Dkath  for  a  lot  of  state  land  preyioosly  dnwn,  under  the  Georgia 
statnte  of  1813,  and  the  administrator  may  maintain  ejectment.  Beawtr 
▼.  Mofriaan,  486. 

14.  Lapsb  or  TiMB  will  Bab  Suit  bt  Adicnistbatob  in  Eqcttt  whenever 
it  ought  to  be  deemed  a  bar.    Id, 

16.  Pbxsentation  or  Claim  to  Adminiotbatob  is  Commbnobmbnt  op  Suit, 
and  is  sufficient,  under  the  California  statute,  to  stop  the  running  of  th# 
statute  of  limitations.     BeekeU  ▼.  Sehver^  2237. 

1ft,  It  18  Duty  or  Administbatobs  ob  Ezboutobs  not  to  Kntbb  into  Has- 
ABDOUS  Baboains,  whoreby  they  jeopardize  intereste  confided  to  their 
care,  and  mistakes  which  work  injury  will  be  rdieTed  against  in  equity. 
Majf  Y,  May,  431. 

17.  Adminibtbatob  has  No  Powbb  to  Bind  iNnsTATB'b  Bbtatb  by  his  own 
contracts,  and  his  recognition  of  a  claim  against  the  estate  aiinng  sab- 
sequent  to  intestate's  death  will  give  the  claim  no  additional  secori^. 
Id. 

18.  Pbomibb  bt  Exboutob  is  Dibbot,  Binding  upon  Hiksklt,  and  not 
WITHIN  Statutb  or  Fbauds,  when  in  the  words:  '*Let  the  children  of 
Jacob  Mayberry,  deceased,  have  any  goods  they  wish,  and  charge  them 
to  the  children  separately,  and  I  will  pay  for  them  at  the  end  of  the  year." 
Sai^ord  v.  Howard,  101. 

19.  Pbomisk  by  Exboutob  to  Pat  roB  Goods  Dbuybbkd  to  Childbev  or 
Dbcbdbnt,  and  by  his  orders  charged  to  them,  binds  him  persooally,  nol» 
withstanding  he  is  authorized  by  the  will  to  supply  goods  to  thechildren« 
and  both  he  and  the  creditor  expected  pajrment  to  be  made  from  tfa* 
estate.    Id. 

90l  Fact  that  Cbkditob  Commbnobd  Suits  against  Childbbn  or  Tbstatob 
roB  Goods  Fubnishbd  Thkm  is  admissible  in  favor  of  the  executor  in  a» 
action  seeking  to  hold  him  personally  for  the  goods  as  affecting  the  ques- 
tion whether  the  executor  really  made  the  alleged  pronuse  to  pay  for 
them,  and  whether  the  goods  were  sold  in  pursuance  of  that  promise.  Id, 

21.  Onb  Who  Sbbks  to  Hold  Exxcutob  Pbbsonally  on  Pbomisb  to  Pat 
roB  Goods  furnished  to  children  of  testator,  and  who  has  previoosly  oon* 
menced  suite  against  the  children  for  the  goods,  may,  after  showing  that 
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theie  niitB  were  instltated  upon  advioe  of  ooonoel  iiiat  it  would  not  preju- 
dloe  his  ftotion  aguut  the  ezeontor,  alto  show  as  put  of  the  ret  ffettuBt 
if  for  DO  other  roMon,  declarations  of  the  children  made  at  the  time  the 
soits  were  commenced  that  the  children  were  willing  that  he  should  sae 
and  reuover  jndgment  against  them,  or  adopt  other  means  for  the  col- 
lection of  the  debts.    Id, 

Iir  Declaration  bt  Exxcutor  ob  ADimnBXBATCB,  as  Sitoh,  Hi  should 
DiacBnix  Hiksslt  Aoooedivolt  in  the  commencement,  though  it  will 
snffice  if  the  facts  appear  elsewhere  in  the  declaration;  and  in  stating  a 
debt  or  promise  to  him,  the  words  "as  executor,"  eta,  must  be  used,  or 
the  omission  will  be  fatal,  even  after  TerdicL     Wyalf$  AdnCr  ▼.  RandM^ 


f8»  Cattbx  ov  Action  n  Suitioixntlt  Atxiibxd  to  bx  in  Admini8tbato&  as 
SnoH,  when  to  each  material  allegation  of  the  declaration  are  added  the 
words  "as  administrator  as  aforesaid;"  and  these  words  are  not  mere 
words  of  description,  as  they  are  used  so  as  clearly  to  indicate  a  cause  of 
action  in  the  administrator  as  such.    Id, 

WL  ADMINI8TRATO&  MAT  DlCLA&E  UPON  PbIOB  PoOBXSSION  OF  HTll«llTiTr  IH 

HIS  Rxfbbsxntativs  Capaoitt  when  suing  in  trover  for  a  slave,  though 

he  was  never  in  actual  possession.    Id, 
2S.  Sale  bt  Adkinistbatob  of  Pxbsonal  Pkopertt  without  Authobitt 

or  Ohdxh  of  Coubt  ob  of  Will  vests  in  the  purchaser  no  title  that  is 

available  against  an  administrator  de  honU  non  subsequently  appointed. 

Id, 
86.  PowxB  TO  Obdkb  Adkinistbatob  to  Skll  Pxbsonaltt  did  not  Bxut 

AT  CoHXLOV  Law,  since  the  administrator  had  full  power  in  this  respect, 

and  therefore  this  power  is  the  creature  of  statute.    Id. 
27.  Administbatob  must  Makb  All  Sales  of  Pebsonaltt  at  Pubuo 

AuonoN;  but  reversionary  interest  in  slaves  Is  not  the  subject  of  such  % 

sale.    Maiy  v.  May,  431. 

28.   PUBGHASEB  AT  EXECUTION  SaLB  IS  PbOTEOTXD  FBOM  PaTINO  PUBOHASB 

Pbiob  when  induced  to  purchase  through  misrepresentations  of  the  judg- 
ment creditor,  notwithstanding  the  rule  of  cavetU  emptor^  and  the  fact  thai 
he  might  have  ascertained  their  falsity  by  an  examination  of  the  publio 
records.  The  judgment  creditor  is  estopped  from  claiming  an  advantage 
resulting  from  his  own  misrepresentations.     WebtUr  v.  Hawortk,  287. 

28l  Heibs  cannot  Repudiate  Sale  Made  bt  Administbatob  to  Himself, 
unless  they  elect  to  do  so  within  a  reasonable  time;  and  a  delay  of  four 
years,  by  persons  cut  /um,  is  a  delay  for  an  unreasonable  time.  Flanden 
V.  FlatuUr$^  523. 

Ml  Fathxb,  as  Administbatob,  mat  Maintain  Action  for  Dbath  of  Child 
four  years  old,  by  falling  into  a  water-tank  constructed  by  a  city,  under 
the  Illinois  act,  which. gives  a  remedy  when  the  death  of  a  person  is 
caused  by  wrongful  act,  default,  or  neglect  of  another.  Chicago  v.  Mt^^ 
663. 

tL  Docibine  that  Dslboatbd  Authoritt  cannot  be  Deleoated  does  not 

apply  to  case  where  an  executor  promises  to  pay  for  goods  furnished  the 

children  of  his  testator,  and  they  procure  the  goods  through  their  ser^ 

vants;  the  executor  is  liable,  not  for  purchases  by  the  children  as  Us 

■gents,  but  for  themselves  on  his  acoonnt.     Ba^fcrd  ▼•  Howmrd^  101. 
Am.  Dao.  Vol.  LZym— S9 
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HL  ADMUnsntATOR'S  DUTT  IB  TO  llfTBKrOBS  PASKTHPTIOira  OT  Mt  Bp  pOBtH« 

Umitatioiw  Agilnit  oUimi  presented  for  allowmooe.    Bat  penou  affectad 
by  ■dministnitor'B  neglect  to  to  aet  np  limitationa  we  not  eatirely  pv»> 
eluded  from  proteotion.    llieOSoy  r.  Morrow,  578. 
See  Brasb  ov  DnBDum;  Sxatotb  ov  LafRAvnun^  2;  Weua. 

FBNCBS. 

FABmuMi  FkHOB  n  ho*  wimnr  Ixvuma  ScASorm  Biquiieim  LAwm 
VmoB  to  enftbb  an  owner  of  lead  to  me  for  trapeMei  of  eettk,  Mpm% 
T.iMd;e24. 

See  AmiAU,  8;  Ookritoteoval  Law,  4. 

« 

FORFEFTUBBS. 

V.  fknomromn  abs  vot  Bkiobgbd  di  BQvm^  but  liietwid,  when  it  ean  be 
done  withoat  Tiolenoe  to  the  oontnot  lighti  of  tfao  pertifli,  they  win  be 
relieved  agftinei.    HaU  t.  Ddaqpilam^  67. 

%   W^BUUlVBn>OEWHOBAaBBUtTlDRlOBTTOl>iaLABBF0BIKITUmBfQr 

defenlt  of  payment  doea  so  declare  aoch  fotf eituns^  tiie  vendee  may  pre- 
vent the  forfeiture  by  immediately  tendering  the  amoont  due.    IdL 

lb  WhXBB  DlOLARATION  OF  FOBnOTUBB  IDS  NOV-PATMIirr  OF  POBOBASI 

MoNXT  waa  mailed  by  vendors  of  jand  at  Madiaom,  Wiaoonain,  to  the 
veadeea  at  Tiffin,  Ohio,  on  the  nineteenth  of  Haroh,  tender  of  tiie  per* 
ohaae  money  on  the  thirtieth  of  the  aame  month  woold  be  in  time  to  save 
tfao  forfeiture,    /d. 

4.  FoBVUTUBBB  ExPRBSSLT  Im  POSBD  BT  Statuts  wiU  ooldom  be  interteed 
with  or  mitigated  in  a  court  of  equity.    SmUk  v.  Marimer,  73. 

i.  PuBaHASSB  ov  School  Lands  mat  Bbvivb  GoaxBACir  ov  PuwaBAaa  after 
forfeiture  for  non-payment  of  principal  and  Interest^  and  before  rwaalii, 
by  payment  of  amount  due,  and  intereet  and  oosti^  together  with  ^^ 
per  cent  damagee  on  the  pnrchaae  money.    74. 

FRAUD. 

L  To  Pbovx  Actual  Fraud,  Bvidutob  should  hb  ScBOva  abd  DBoninL 
Brpan  v.  Jtamirez,  340. 

8.  Whbthbb  Party  Misreprbsbntibo  Material  Fact  Kbbw  It  to  bi 
False,  or  made  the  aaaertion  without  Imowing  whether  it  waa  tree  or 
falae,  is  immaterial.    Ahfarm  v.  Arannan,  274. 

lb  Oboss  Carelessness  mat  Furnish  Conolusivb  Bvidbnob  of  Fbauduuesst 
Intent,  even  where  there  waa  no  actual  intention  to  deceive.    Id, 

4.  No  Bulb  ob  Principle  of  Law  is  Violated  bt  Admibhiob  ov  Pabol  Bvi 
DBNOB  TO  Establish  Fraud  going  to  the  oonnderation  or  ezeention  of 
deeds.  Thus  where  miarepreeentatUm  and*  tend  are  charged  againal 
defendant  in  a  aale  of  lands  evidenced  by  a  written  contraot,  and  ench 
charges  are  denied  in  the  anawer,  tliia  kind  of  evidence  is  competent  and 
legitimate  to  establish  the  fraud.    HarrtM  \.  ffitt,  202. 

8k  FBaud  and  Misrepresentation  must  be  Sbt  out  Spbodioallt.  Clopy 
V.  Cimni^  qf  Oedat,  678. 

lea  BoBSfl,  3, 9;  Ck>NTBAcn8, 8-10;  Equitt,  6, 8-10;  Bbxoppbl;  Mobsoaaeb, 

9;  BAn.woADii,  1;  Vendor  and  Vbndbb»  1-4. 
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FRAUDULENT  OONVETANCKS. 

iQusar  Cbsditob  mat  Avoid  VoLmrTART  Contxtakob  bt  IifsoLTBin 
DnvoR  BOB  Hia  Childbib,  m  made  with  intent  to  deUy,  hindor,  and 
difrand  oraditon.     HwggimM  ▼.  Pcrrtnet  131. 

8m  Vbmdob  abb  Vbnobb,  I6»  16w 

OAMINO. 
800  Crimibal  Law,  IS. 

GRANT. 
8m  AoTBBn  PonnaoB,  I;  Ezicctobs  and  Admibi8Catobi»  19;  Hvibabb 

AND  WiFB,  I,  i. 

GUARANTY. 

Dubvdabt  n  not  Liablb  ab  having  Reoommxndbd  Insoltbnt  to  Cbbdit, 
«itli«r  M  npon  *  guannty  or  for  a  deceit,  where  he  merely  ooontersigne 
%  letter  of  nich  ineolvent  to  a  dealer  in  certain  articlee,  to  the  effect  that 
the  inaolTent  ii  agent  for  the  purotiaae  of  rnich  articlee  to  a  certain  amount; 
that  he  wiehee  to  aaoertain  where  they  can  be  bought  chMpest;  that  the 
money  Is  in  hand,  and  that  the  letter  it  written  at  the  "instigation**  of 
the  defendant,  where  the  receiver  of  the  letter  afterward*  purchaaea  and 
forward!  j^e  articles  and  they  are  not  paid  for.     T\ft  v.  Harden^  612. 

GUARDIAN  AND  WARD. 

L  AOBBBMBNT  Of  PaBTT  TO  RuiON  AS  GUABDIAN  THAT  ANOTRBB  MAT  BB 

Aptointbd  in  his  place,  and  so  get  control  of  the  personal  estate  of  the 
ward,  in  consideration  of  which  the  latter  party  agrees  that  he  will  give 
to  the  ward  a  child's  part  of  his  estate,  is  against  public  policy,  and  can- 
not be  countenanced  in  a  court  of  justice.  Ounningham  ▼.  Cunningham^ 
718. 

t.  Right  of  Possbssion  to  Pbofkrtt  of  Lunatic  Vksts  in  his  Guardian, 
who  may  sue  in  his  own  name  to  recover  the  property  of  his  ward,  or  dam- 
ages for  its  wrongful  conversion.    Field  v.  Lucas,  465. 

IL  Guardian's  Dbkd  to  Land  Sold  bt  Hiu  is  Void,  and  Gontbtb  No 
Tttlt  unless  the  guardian  makes  a  report  of  his  proceedings,  and  a  con- 
firmatory order  is  entered  by  the  court  authorizing  the  sale.  Pmn  v. 
//dMy,  697. 

i.  Ward  Who  hab  Rbobivbd  and  Enjotkd  Bbnbfit  of  Pbookbds  of  hh 
Guardian's  Salb  is  Estoppbd  from  setting  up  title  to  land  sold  al 
•ooh  sale  and  in  the  possession  of  an  innocent  purchaser  without  notice. 

14. 

8m  Equrt,  8;  Estoppbl,  4;  Infancy;  Lubaot,  2. 

HABEAS  CORPUS. 

AOOOBBD  HAS  RiOHT  TO  OfFBR  BTIDBNOB  ON  HaBBAS  GoRFUS  ToUOBDrG  KB 

Guius,  wlun  he  is  in  oustody  on  m  warrant  of  commitment,  after  praHns* 
inary  ezaminntion  and  before  indictment.    ISx  parte  Makonef  111. 

8m  Mandamus,  2. 
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HIGHWAYS. 

1«  OoovPAiTT  OF  Part  of  Highway  fob  Pubposb  of  FmncBAi.  cimm  m 
CoHTBOL  HAS  RiOHT  TO  DiRBOT  Obdbr  in  which  the  GBmMgm  AaJH 
form  in  the  procession,  and  the  driven  thereof  have  *  right  to  folliiw 
each  directions.    Qoodwm  ▼.  Avery,  410. 

t»  Haokmak  has  Bight  to  Usk  All  Bbasonablb  Fobob  to  Pbxfevt  Ab- 
CTHBB  FBOM  OoouPTiiio  PosiTiOH  in  a  fonenl  prooenon  to  vhiek  h^ 
has  been  awigned  by  the  one  in  charge  thereoL    Id. 

See  BmvBHT  Domain,  2,  5»  0. 

HOMESTEADS. 

L  HomaraAD  mat  bb  Cbxatbd  out  ob  Sbpabatb  PftoPBBTr  ov  HusBuin 
as  well  aa  oot  of  oommonity  property;  it  ia  donbtfol,  howefer,  wfaetter 
the  separate  property  of  the  wife  can  become  a  homestead.  RewaOt  f . 
KraemeTt  904. 

t»  Dbobbb  of  Fobbclosobb  of  Mobtoaqb  of  Hqmbbtbad  CkmcLDBBS  Btobsb 
OF  VBITHBB  HusBAND  V0&  WiFB,  whcn  the  hosband  ^ipears  alone  ia 
the  soit  and  defends;  for  to  conolnde  the  rights  of  either,  both  must  be 
parties;  and  therefore  they  noay  faring  snit  to  restrain  the  sale  nnder  the 
decree.    ItL 

t.  HoMBSTBAD  Etbmption  Gbasbb  whbh  Claimabt  Cbasbb  to  bb  Hbad  of 
Familt.    Id, 

4.  MOBTGAOB  UFON  HOMBSTBAD  BT  HuSBAND  18  VoiD  TO  EXTBHT  OF  HOMB- 

BTBAD  Valub,  and  will  not  become  valid  from  the  fact  that  the  hnaband 
afterwards  ceaaea  to  be  the  head  of  a  family  by  the  death  of  liis  wife 
without  children,  and  thns  loses  his  homestead  right;  bnt  the  mortgsge 
debt  remains  unimpaired,  and  may  be  enforced  against  the  foimer  bom^ 
stead  equally  and  in  the  same  way  with  the  other  debts  of  the  hosband. 
Id. 

fti  Wholb  of  BuiLDiiro  will  bb  Pbb6umxd  to  bb  Pabt  of  Hombebad 
when  execution  defendant  uses  it  aa  a  home,  until  it  is  shown  by  party 
adversely  interested  that  some  spedfio  portion  is  not  of  the  hooMstesd 
character,  and  therefore  not  exempt.    Bhodea  ▼.  MeCornUckt  663. 

6w  Floobs  ob  Rooms  itndkb  Samb  Boof  with  Hombstbad,  but  not  Usbd 
AS  HoMB,  are  no  more  exempt  than  if  under  another  roof,  or  on  anoliisr 
and  different  portion  of  the  lot.    Id, 

7.  "  Houbb"  in  Hombstbad  Statotb  Inoludbs  onlt  so  Much  of  Buiuiora 
AS  IS  Usbd  as  Homb,  and  not  stores,  shops,  or  rooms  in  the  same  build- 
ing not  so  used.    Id, 

IL  Valub  of  Hombstbad  is  not  Limitbd,  in  Iowa,  so  long  as  the  boildiBg 
shall  come  within  the  meaning  of  a  homestead,  as  defined  by  the  oodsb 
though  the  extent  of  the  ground  is  Ihnited;  bnt  when  not  within  tfali 
definition,  it  ia  liable,  wliatever  its  value,  and  ao  ako  of  auch  portion  si 
a  building  as  is  not  within  the  definition.    Id, 

9.  Onb  mat  Own  Soil  and  Othbbb  Each  Own  Diffbbbnt  Floobs  B» 
sfbctivblt  of  Building  Erbotbd  thbbbon.    Id, 

lOi  Pubohasxb  undbb  ExBOunoN  on  Hombstbad  Pbopbbtt,  when  first  llost 
and  cellar  of  building,  not  being  used  as  a  home,  are  not  exempted,  ao- 
quires  the  right  to  the  possession  of  such  first  floor  and  odlar,  whieh 
right  ooutinutis  as  long  as  they  are  tenantable;  he  may,  in  every  resped^ 


Index.  821 

naa  and  enjoy  them  as  his  own  property,  haying  regard  to  the  rights  of 
the  persona  owning  and  occupying  the  rest  of  the  hnilding;  he  htm  a 
right  to  protect  his  walls,  to  make  necessary  repairs,  and  to  all  needfn! 
means  of  aocen  to  his  premises.  The  owner  or  ocoapant  of  the  appet 
stories  is  not  to  be  disturbed  in  his  possession,  has  a  right  to  pass  and 
repass  by  the  passages  and  stairways,  bat  must  do  nothing  to  endanger 
the  premises  of  the  ezeontion  purohaser,  or  to  neoeanrily  impair  his 
rights.  The  homestead  daimant  remains  tha  owner  of  the  soil  and  the 
upper  stories,  semMe.    Id. 

See  MosniAon,  8;  Wulb,  %  ft» 

HOMIOIDB. 
See  Gbooxal  Law,  6^  12. 

HUSBAND  AND  WIFB. 

Im  Gbaut  «o  Husiabb  akd  Wm  V»ni  nr  Thsk  Braxb  bt  Earaamm 
ASD  VOT  BT  MonnBB.  Of  sooh  estate  there  oan  be  no  partition  during 
oorertnre^  nor  oan  either  party  sell  without  oonsent  of  the  other,  and  on 
the  death  of  one,  the  sonrlTor  takes  the  whole  estate.  Keiekum  v.  WaU» 
worth,  49. 

t.  Obaht  to  Husbabd  abd  Wjwm  abd  A,  or  to  hosband  and  wife  and  A  and 
B,  will  vest  in  the  hnsband  and  wife;  in  the  former  ease  one  half  of  tho 
estate  granted,  and  in  the  latter  one  third,  the  hnsband  and  wife  being 
oonsidered  but  one  person  in  law  for  the  pnrpose  of  snob  grant.    Id, 

t.  Samb  Wobd6  WmoH  would  Mabx  Two  Othbb  Pbbsobb  Joibt  Tbbabti 
will  make  hnsband  and  wife  tenants  of  the  entirety.    Id, 

4.  Bratb  Obantbd  to  Husbabd  and  Wdb  or  Aoqui&bd  bt  thbol  Jozbv 
PuROHASB  cannot  be  alienated  or  inonmbered  by  the  hnsband  so  as  to 
prsTsnt  the  wife  and  her  heirs  after  his  death  from  enjoying  it  discliafged 
of  his  debts  and  engagements.    Id. 

ft.  WxaooNsiK  Tebkitobial  Statutb  of  1839^  PnoYiDiBa  that  No  Estatb 
IB  Joint  Ten  a  not  should  be  held  under  any  grant  other  than  to  ezeo- 
utors  and  trustees,  unless  expressly  declared  to  pass  suoh  an  sstate  and 
not  an  estate  in  common,  does  not  relate  to  estates  held  by  husband  and 
wife.    Id. 

6w  Bquitt  will  not  Intbbvebb  to  Subjbot  to  Patxibt  of  Husbabd*! 
Debts  Conxbaotkd  beforb  Mabbiaob  an  estate  purohased  with  tht 
exclusive  money  and  property  of  the  wife,  but  the  title  to  whioh  vested 
in  the  husband  and  wife  jointly.    Id, 

7.  Husband  has  Estatb  in  Land  Conybtbd  to  Wifb  bob  Jonrr  Liybs  of 

himself  and  wife.    Junction  R.  R.  Co.  v.  HaanriB,  618. 

8.  Convbtanob  bt  Husband  and  Infant  Wifb  of  hbb  Labd  ib  Fbb  Pasbh 

HIS  Estate  therein,  and  the  hnsband  and  wife  oannot  recover  it  back.  Id. 
8.  Husband's  Estate  in  Wife's  Land  is  not  Tmfatbbd  bt  Statute  Dbolab- 

iNo  It  Sefabatb  Pbopbrtt  and  exempting  it  from  liability  for  his  debts, 

without  more,  and  the  operation  of  suoh  statute  is  not  to  be  enlaiged  by 

oonstruotion.    Id. 
10.  Lboislatube  oabbot  Divest  Husbabd's  Estate  nr  Wife's  Land  by  an 

not  passed  after  the  marriage  though  before  the  oonveyanoe  of  the  land 

to  her.    Id. 


822  Ixi)E-x. 

11.  Husband  VBSTsIxmuBfrr  in  Sharks  or  Ba.vk  Stock  rx  Wife,  in  Equitt. 
by  causing  them  to  be  transfHired  into  her  name  on  the  booiu  of  the 
bank,  or  by  procuring  them  to  hi  directly  transferred  by  the  penon  fron 
whom  he  purohaaed  into  her  name,  there  being  no  oraditora  and  no  fiaad 
upon  any  other  peraon.     Denung  v.  WiUiamMt  386. 

12.  HusBULVD  18  Irbktocajilt  Bound  bt  Gift  tu  Wifb»  without  nsing  wucda 
to  that  effect,  or  covenanting  that  he  will  not  reaume  or  aell  the  thing  ha 
haa  given  to  his  wife,  although  when  a  stranger  makes  *  gift  of 
property  to  the  wife  words  of  exclnsiveness  are  neoesmy.    /dL 

13.  GivT  BT  Husband  to  Win  will  bb  SusTAimD  nr  Bquxtt  wfaara 
are  no  creditors.    Id, 

14.  In  Conktkuino  Mabbuob  SbttlbxbktSi  GRAinoE'b  MAxmR 
TiON  will  Prxvail  otct  doubts  which  might  be  raised  by  atriot 
matical  construction.     May  ▼.  Mai^t  431. 

ilk   PaBTIBS  EmBBACKD  within  PbOTISIONS  of  HaBBIAOB  SlTTLBMBirr,  Bin 

Who  arb  not  Parties  to  It,  who  are  not  issue  of  the  marriage,  nor 
heira  at  law  of  the  contracting  partiea,  are  not  entitled  in  equity  to 
reformation  of  the  marriage  settlement.     OmA  v.  Walker,  461. 

10.  Intbrunbations  in  Mabriagb  SettlbmbntRbad  in  Etidencb  will  not 
be  deemed  to  render  it  incompetent  where  their  nature  does  not  appear 
in  the  record.  Their  materiality,  and  the  question  whether  they  wera 
made  before  or  after  the  execution  of  the  instrument,  are  matters  for  the 
jury.     Beinhari  ▼.  AfOUr,  fi06. 

17.  Declarations  of  Wife  ooncernino  her  Sbparate  Pbopxbtt  are  Ad 
MissiBLE  only  so  far  as  they  come  within  the  doctrine  of  ret  ^eate.  lie- 
Lemore  v.  Pinkaton^  167. 

I8b  Wife's  Earnings  Belono  Prima  Facie  to  Husband,  and  while  the  has 
band  may  constitute  the  wife's  earnings  a  separate  estate  in  her,  such 
estate  can  only  be  created  by  clear,  irrevocable  gift  to  a  trustee,  or  by  dis- 
tinct act  of  the  husband.  Mere  declarationa  of  intention  on  hia  part  nevsr 
creates  such  estate.    Id, 

SeeDoWKR;  HomEBTBADS. 

INDICTMENTS. 
See  Grixinal  Law,  25,  26. 

INFANCY. 
IvxANT  Defendants  must  be  Protected  bt  Guardiah  ad  Litbii,  ttum^ 
they  are  before  the  court.    If  not,  all  proceedings  against  them  will  bs 
tainted  with  a  fatal  irregularity.    McDaniel  v.  Corrett,  687. 
See  EsTOPPBL,  4;  Guardian  and  Ward;  Judombnts,  7»  8. 

INJUNCTIONS. 

1.  Allboation'in  Complaint  that  Defendant  Jubtdies  under  Adtbbsb 

Claim  does  not  in  any  sense  prejudice  the  plaintiff's  right  to  an  ii^nno- 
tion  to  restrain  the  defendant  from  taking  away  the  vecy  substance  of 
the  estate.    Merced  Mining  Co.  v.  Fremont  282. 

2.  Partt  to  Action  in  One  Court  cannot  Brino  Suit  for  Zmjubotiob  in 

another  court  of  co-ordinate  jurisdiction  to  restrain  the  deersa  of  thi 
former  court.     Rmalk  v.  Kraemer,  304. 

See  Mines  and  Minino,  2-4;  Kuibakob,  0. 
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INSOLVENCY. 
8m  Bastkbuftoy  and  Ixsocvnior. 

INSURANCE. 
Sm  Conspiraot. 

INTEREST. 

1.  LmmT  18  OnrBBALLT  Patablb  on  Dblat  nr  Patmsht  of  a  prindpal 
•nm  or  debt.    CurtU  ▼.  Adkw»,  422. 

&  8«ATUn  FOBBIDOINO  ReOOVKRY  of  blTKKBST  OK  UlTLIQUIDATBD  DbMAHDS 

or  open  aoooanto  does  not  preciade  the  reoorery  of  aotoal  profitemade  hj 
a  tnutee  or  bailee  on  tmit  property,  or  the  adoption  of  lawful  intereak 
aa  the  measore  of  such  profits  in  a  proper  caae  and  a  teoant  in  oommoii 
reoriving  more  than  his  share  of  issnes  of  common  property  is  within  thia 
rale.     N^fY,  McDomUL,  487. 

See  Co-TSNA3fC7,  4;  Estatis  of  Dbobdbhts,  l-Hw 

JUDGMENTS. 

L  JinwmuiT  oavvot  bb  Ikpbachxd  as  bktwuek  Pabtoeb  on  aooonnt  of 

its  not  being  a  logical  seqnence  of  the  opinion.     Wewt  Fdkiama  B,  B,  Cb. 

▼.  Thomion^  778. 
t,  Obdvr  is  Jitdombnt  or  Conolubion  of  Court  upoir  Avr  Motiok  oa 

Proocbdino  by  which  aflhmative  relief  is  granted  or  relief  is  denied. 

Oilman  ▼.  CottiKy  qfC&tUra  CoUa^  290. 

S.  JUIK3MB9T  AGAINST  TwO  RaILROAD  CoMPANIBS  IN  AoiTON  AGAINST  BOTH, 

if  without  any  proof  to  justify  a  finding  as  to  one  of  them,  will  be  re- 
versed on  appeal.     Chicago  etc  J?.  B.  Co.  ▼.  Coleman^  544. 

4.  JCDGMBNT  OF  CoUBT  OF  COUPKTBNT  JURISDICTION  ALLOWING  ClADCB  is 

conclusive  when  collaterally  called  into  question;  but  this  rule  does  not 
apply  to  liens  set  up  against  property  in  other  hands,  out  of  which  satis- 
faction is  sought.    McCoy  v.  Morrow^  678. 

ft.  FoBMBR  Rbcovert  Babs  Subsbqdbnt  Rboovbrt  fob  Samb  Causb  09 
Action,  even  where  the  defendant  in  each  action  is  a  difierent  person 
but  claims  under  the  same  title.     Thomamm  ▼•  Odwm^  159. 

6w  Judgments  and  Dhobbbs  abb  Binding  ufon  Pabtibs  and  Pbtfibb. 
D^briek  v.  MigaU,  684. 

7.  DiOBBB  against  Posthumous  Child  is  not  Binding  upon  Such  Child 
where  it  has  not  been  made  a  party  to  the  proceeding  in  which  the  deorse 
was  obtained.    Id, 

%,  SOMB  OF  PaBTIES  TO  SUIT  MAT  TaXB  AdYANTAOB  OF  DbFBCTS  AND  IbBBO* 
ULABTIIBS  AS  TO  INFANTS    AND    NON-RBBIDBNT    DeFBNDANTS;    becaUSe, 

when  a  decree  has  become  conclusive  upon  the  appellants,  they  have  a 
right  to  know  that  all  the  other  parties  to  the  suit  are  bound  by  the  same 
decree.    McDankU  v.  Corrrtt,  687. 

IL  Final  Judgment  of  Comfbtbnt  Coubt  of  Sisteb  State,  properly  anthen- 
tioated,  is  conclusive  of  the  matters  therein  determined  between  the  same 
parties  in  the  courts  of  another  state,  in  the  absence  of  evidence  positively 
impeaching  it.     West  Feliciana  B.  B.  Co.  v.  Thornton,  778. 

lOi  Judgment  in  Favor  of  Defendant  is  Conclusive  against  Platntdv. 
or  Fatob  of  Dbfendant  in  a  subsequent  suit  holding  under  the  da> 
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fendant  in  the  prior  sait,  if  judgment  wm  rendered  before  the 
defendant  parted  with  the  property,  and  unless  plaintiff  claimed  In  tht 
sabseqaent  suit  npon  title  acquired  after  the  judgment  in  the  prior 
action;  but  it  is  error  for  the  coart  to  assume,  without  proof,  and  cfaaife 
the  jury,  that  the  judgment  was  or  was  not  rendered  preiioiis  to  tiis 
change  of  possession.     Thomamm  v.  Odum^  159. 

11.  Jdoomxnt  will  not  bb  Rktebsbd  whbeb  Mebits  batx  bbkb  Fault 
Tbixd  and  determined,  slthoagh  there  has  been  entxr.  BoMSEL  t. 
8pragg$,  007. 

UL  JuDomNT  AT  Common  Law  wab  not  EvisBNaB  in  an  action  agunsl 
the  heir.    BtcheU  ▼.  Sdover^  237. 

See  DowxBy  10;  JudxglUi  Salbb,  fi» 

JUDICIAL  SALES. 

L  KiTLB  ov  Gayxat  Emftob  ab  Applhd  to  Judiolal  Salbb  mat  bb  Otbb- 
OOMB  by  evidence  of  frand,  or  that  the  purchaser  did  not  know  tiie 
dition  of  the  thing  purchased,  and  was  induosd  to  bay  thnnig^ 
sentations  of  those  who,  from  their  peculiar  relatione  to  the  subject^ 
Buppoeed  to  be  thoroughly  aoqnaintad  with  it.  IFebtter  v.  Hawof^ 
287. 

t»  KonoB  THAT  Judioal  Salb  will  bb  Masb  on  '*Sboond  Dat  of  Jabu- 
ABT  Kbxt,*'  is  iNSUvnoiBNT  as  to  time  of  sale.     TnuUtB  qfSekook  ▼. 

IL  NonoB  roB  Judicial  Salb  should  Statb  Houb  or  Salb,  or  that  the 
sale  will  be  made  between  certain  named  hours  of  the  bnsiiiees  portion  ol 
the  day;  and  at  a  public  place,  conyenient  and  accessible  for  bidders.    ItL 

4.  HioHBST  Bidder  at  Shkbht's  Sale,  whosb  Bid  is  Disbbgabdbd  and  the 
property  sold  to  another,  is  in  equity  entitled  to  have  the  sale  set  aside 
and  the  property  again  ezpoeed  for  sale  at  his  bid;  and  if  no  higher  bid 
is  offered,  he  is  entitled  to  the  property.    Dufy  v.  Rutherford^  459. 

ft.  PUROHASEB  UNDER  SaLB  OF  EqUITT  OF  REDEMPTION  ONLY  ACQUIRES  LlB9 

npon  it  for  the  repayment  of  the  purchase  money  and  interest,  since  the 
adoption  of  the  revised  statutes  of  Kentucky;  and  if,  at  the  sale,  the 
previous  incumbrancer  is  in  possession  under  the  terms  of  the  deed  cre- 
ating the  incumbrance,  a  court  of  equity  will  secure  him  in  the  possos- 
rion,  leaving  to  the  purchaser  the  benefit  of  the  lien  am^aired  under  the 
sale.  PA;  JZips  v.  WinBUno,  729. 
ft.  Bbverbal  of  Degree  under  Which  Sale  of  Land  ib  BIadb  does  not 
vacate  the  sale,  if  the  court  had  jurisdiction  to  render  the  decree;  and 
the  fact  that  the  complainant  himself  was  the  purchaser  does  not  altst 
the  case.    Oouom  v.  DtmaUkon^  723. 


JUKISDICnON. 

1.  Courts  oan  Enforce  only  Leoal  Obuoations  and  ledrsM  injnries  to 

legal  rights.    Orr  v.  Hcmn  Muimal  Ins,  Co.^  770. 

2.  Process  of  Katuralization  Performed  as  Requirbd  bt  Act  or  Cob- 

ORB88  IS  Judicial  Act.    Morgan  v.  Dudley^  735. 
I.  Congress  can  Empower  State  Courts  to  Perform  Ant  Judicial  Aoff 
to  which  they  are  competent,  and  for  the  performance  of  whioh  tfacf 
have  an  adequate  inherent  jurisdiction.    Id, 


IMBKX.  825 

4b  Avt  Oovn  OF  BiooBD  hattno  C0MM0H-L4W  JuBUDBOfiOH  ifl  oompeteut 
to  the  perfomuuioe  of  everything  required  to  be  done  in  the  prooees  of 
naturalization,  as  preecribed  by  the  act  of  oongren.    Id, 

&  Aor  or  Naturalization,  whxk  Pkbvormed  bt  Stats  Coubt  in  the  mode 
preecribed  by  congreae,  hai  given  to  it  the  tame  effect  that  it  would  hare 
if  performed  by  a  court  of  the  United  Statei.    Id, 

•  Ko  Ingbbass  of  Jubisdiotion  is  KacisaABT  to  Ewablb  Statb  Coubts  to 
act  judicially  upon  the  eubject  of  naturalization.  And  the  true  princi- 
ple upon  which  the  juria*^)  Jtion  in  such  cae»ie  is  ezerdsed  ia,  not  upoa 
the  ground  of  a  judicial  authority  conferred  as  such  by  a  law  of  the  United 
States,  but  aa  the  ordinary  jurisdiction  of  the  state  court.    Id, 

7.  Jjoasmos  Ctrr  Coubt,  bizko  Coubt  of  Bbodbd  and  vested  with  a 
limited  common-law  jurisdiction,  has  power  to  naturaliie  aliens.    Id. 

8.  JUBISDXOnOH  OTXB  PSBSOK  OF  NoS'tLSODEST  DXFBVBAOT  IV  ChAHOIBT 

Suit  mat  bi  Aoquibbd  by  service  of  process  by  publication,  and  proper 
return  thereon.    MeDamd  v.  CorreUf  587. 

fi  K0H-Bnn>XNT  DBFB]ri>AHTS   ABB    NOT  WITHIN  JUBISDIOnON    OF   COUBS 

whxbbNo  Attuft  has  bbxnMabx  toSebvbTebm  with  Pboobsb;  and 
where  a  part  of  the  defendants  have  not  been  thus  served,  the  defeol 
csnnot  be  cured  by  legislative  enactment.    Id, 

10.  JuBiBDionoN  OF  CoxncTS  OF  Equttt  in  Casis  of  Kuibanoi,  whether 
public  or  private^  is  well  established.      DumetnU  v.  Duponit  750. 

11.  Coubts  mat  Acquibb  Jubisdiotion  of  Govxbnob  bt  his  Consbnt,  in 
which  case  the  court  will  determine  all  questions  submitted  to  it,  and  its 
adjudication  will  be  binding.    People  v.  BisteU^  591. 

12.  Obphans'  Coubt  of  Alabama  is,  as  to  Salbs  of  Pbbsonaltt  of  Db- 
0BDB5T,  a  court  of  limited  jurisdiction,  even  granting  it  to  be  a  court  of 
general  jurisdiction  in  regard  to  other  matters  under  the  act  of  1800, 
which  gives  it  full  jurisdiction  of  testamentaiy  matters,  etc;  for  the 
power  to  order  such  sale  it  not  given  by  this  statute,  and  did  not  exist 
at  common  hw,  but  it  is  given  by  the  act  of  1800,  which  prescribes  cer- 
tain preliminary  jurisdictional  facts.    WyaW»  Adm*r  v.  BambOf  89. 

13.  Obphans'  Coubt  is  Coubt  of  LucrrsD  Jubisdiotion  as  to  its  Powbb 
TO  Obdbb  Salb  of  Pbbsonai/ft,  and  the  jurisdictional  facts  must  ap- 
pear upon  the  face  of  its  proceedings.    Id, 

14.  JuBisDionoNAL  Fact  Shown  upon  Facb  of  its  Pbocbbdings  to  hayb 
BBBN  Abobbtainbd  by  a  court  of  limited  jurisdiction  cannot  be  collater« 
ally  attacked  when  the  court  is  charged  with  the  ascertainment  of  such 
jurisdictional  fact;  but  the  ascertainment  of  such  fact  will  not  be  intended 
from  the  mere  ezerdse  of  jurisdiction  dependent  upon  it.  (Overruling 
WyaU*iAdm*r  v.  Steele,  26  Ala.  639.)    Id, 

15.  Bt  Act  Establishino  Codb  of  Pbocbdubb  in  Wisconsin,  Distinction 
BBTWBBN  Coubts  of  Law  and  Equity  is  abolished,  and  therefore,  as  no 
speoia]  court  of  law  exists  to  which  a  party  may  resort  for  ascertainment 
of  damages  and  compensation,  a  court  having  jurisdiction  of  a  proceeding 
to  specifically  enforce  a  contract  will  retain  the  case,  though  it  is  pre- 
vented from  so  enforcing  the  contract  by  the  defendant's  acts  as  to  do 
lull  justice  between  the  parties.    Hall  v.  Ddaplaine^  57. 

flee  Bankbuptot  and  Insolvznot;  Constitutional  Law,  7;  Equitt* 
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JUBT  AND  JUBOBa. 

1.  Pbrmrtuio  Xmyahslxd  Jdbor  to  AasisT  Statb  ih  Snaomra  Jon; 
after  he  has  been  ezcoeed  for  cause,  is  no  gnmnd  for  tlie  lUfiMsd  of  » 
conviotiony  where  no  objection  to  it  was  made  at  the  time,  and  the  Jad|es 
certifies  that  he  did  not  observe  it.    MUdidL  v.  StaJte^  493. 

t.  BiPsnnoN  bt  Codbt  of  Statutobt  Quxsnons  to  Jubor  as  to  Goim 
TBiroT  in  a  criminal  case  after  the  solicitor-general  has  asked  the  qnss* 
tionsi  where  the  conrt  sospects  that  the  jnror  misapprehended  the  qne^ 
tioDS,  is  not  error,  though  answers  tending  to  the  prejudice  of  the  prisoBsr 
may  be  elicited  by  snch  repetition.    IdU 

IL  Jdbt  aub  Joihyks  of  Cbbduiutt  of  Witvisb.     TVqpior  ▼.  iTeAqf,  IfiOi 

ii  JUBT  SHOULD  NOT  CJONTICT  WITHOUT  PlAXN  AXD  JAAXOVSt  PbOOF  of  the 

prisoner's  guilt  in  a  criminal  case,  nor  unless  they  are  satisfied  of  his 
guilt  beyond  a  reasonable  doubt.     MiieheU  v.  Staie^  493. 

ft.   DlSCHABOIMO  JUBT  WITHOUT  CaLLINO  OTBB  THXIB  NaUS  OX  RnUBJV  OF 

Vkbdiot  of  guilty  in  a  criminal  case,  where  the  verdict  is  received  aad 
read  while  they  are  all  in  the  box,  after  the  prisoner  has  stated,  on  in- 
quiry, that  he  does  not  wish  them  polled,  and  knows  no  resson  why  the 
verdict  should  not  be  received,  is  no  ground  for  a  new  trial,  where  the 
jurors  are,  within  a  few  minutes,  reassembled  by  the  court  and  each  on» 
declares  that  he  was  in  the  box  when  the  verdict  was  read  and  heard, 
and  that  he  agreed  to  it.  Id. 
6w  Right  of  Jubt  to  Jdoob  of  Law  and  Facts  in  Cbiminal  Cabb,  under 
the  Georgia  statute,  should  not  be  grudgingly  acknowledged  by  the- 

court.    Id, 

See  DxxDB,  20;  Nbouoxncb,  2,  6. 

JUSTICES  OF  THB  PEACEL 
See  Ofiiob  and  Offioebb,  S. 

LANDLOBD  AND  TENAin:. 

L  Tkhaht  cannot  Subbtitutx  Nbw  Patxastkb  without  the  aoceptaaosif 
the  landlord.    Oamer  v.  Byard^  527. 

&  Tbnant  has  Rioht  to  Assign  his  Lbasb.    Id. 

t.  Thkbb  is  FailubIi  in  Considxbation  of  Notb  Given  fob  Rknt,  where 
tenant  has  assigned  his  lease,  and  the  landlord  refuses  to  let  in  the  sab> 
lessee,  except  on  terms  which  he  has  no  right  to  exact.    Id, 

4  BviDBNOB  Aliundb  18  Inadmissiblb  to  Aid  in  Constbuction  of  Lbabb, 
where  there  is  no  ambiguity  in  its  terms;  therefore,  in  such  a  case,  evi- 
dence of  a  conversation  between  the  parties  to  the  lease,  in  relation  to^ 
the  purpose  for  which  it  was  given  and  received,  and  of  the  character  of 
the  land  leased,  is  inadmissible.     Burr  v,  Spencer,  379. 

ft.  Lbssbb  bt  Lbasb  in  Obdinabt  Fobm  is  not  Rbstbiotbd  in  Usb  of  Land- 
by  the  addition  of  a  provision  giving  him  the  right  to  quarry  stone,   /d. 

i.  Pabol  Lbasb  or  License  has  No  Gbbateb  Effect  than  Unbeoobde» 
Deed;  and  a  purchaser  of  a  leasehold  interest  in  lands  without  notice 
of  the  fact  that  a  portion  of  the  premises,  by  consent  of  the  leasee,  is  ia 
possession  of  one  under  a  parol  lease  from  the  lessor,  takes  the  interest 
free  from  the  claims  of  such  person.     Id. 

I.  Bight  to  Assign  is  Incident  to  Lbasb,  and  can  be  defeated  oalj  by 
dear  stipulation.     RMn»(m  v.  Perry,  455. 
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t.  ComrAHT  TO  RnrEw  Lbasx  Revs  with  Laitd^  and  the  artgim  of  tiM 
Imm  may  nqnira  specific  iierfonnanoe  of  it*    Id, 

LBGISLATU&B. 
8m  CcnrenTunoNAL  Law,  2;  GoBTBAcn,  22-94. 

UCENSEL 

!•  SmPLB  OB  VoLuiTTAmTLioEVBB  IS  MxbbltAuthobixt,  without  rawud  Of 
oonrideration,  to  do  *  particolar  act  or  Mriee  of  acta  on  anothv*!  knd, 
without  paanng  any  intereat  or  estate  in  the  aoil.    Wpnn  t.  Oartamd^  lOQl 

t.  8ziin.i  o&  VoLUNTART  L10BM8B  NKED  NOT  BB  HT  WBiTiiro,  foT  the  leaaott 
that  it  ia  not  within  the  first  section  of  the  statute  of  franda.    Id, 

S»  SlXFLB  OB  VOLUBTABT  L1OBK8B  18  RbYOCABLB  AT  ObAKTOB's  PlBABUBBI 

but  not,  however,  to  make  the  grantee  responaihle  in  treapaas,  or  any  other 
f onn  of  action,  for  acts  committed  on  the  land  in  pursuance  of  the  liosnaei 
nor  will  the  grantor  be  allowed  to  revoke  it,  where  the  grantee  has  been 
induced  to  expend  his  means  or  money  towards  its  enjoyment^  without 
reimbursing  or  making  him  whole  in  the  amount  thus  appropriated.  Id, 
4.  Mutual  Abanbonmbnt  of  Aobbbm  bkt  oowoBRioiro  Contbntional  Boub* 
AABT  Limb  bbtwbbk  Nkiohbobs  dobs  bot  Affbct  an  executed  agree- 
ment or  license  to  construct  ditches  for  drainage.  Subsequent  govern* 
ment  surveys  may  throw  the  boundaries  wide  of  the  lines  agreed  upon 
by  the  partiea,  but  the  ditches  must  be  kept  open,  and  an  action  lies  for 
obstructing  the  flow  of  the  water  through  them,  if  damage  ensues.  Id. 
See  BA8BMBBT8,  3;  Emxkbnt  Domain*  8;  Laniuim.^  and  Tbbant,  6. 

•        mais. 

L  LoN  BOB  LuBDBB  FuBNisHBD  TO  Ebbot  Buiu>ino  AnAOHBB  Only  whers 
the  material  f  undshed  has  been  actually  used  on  the  land  and  building. 
There  must  be  not  only  a  contract,  but  im  actual  use  of  the  materiab  fuw 
nished.    Hunier  v.  Bkmchard,  547. 

t.  LiBNS  UPON  Lands,  of  Which  Pubuo  Rboobdb  do  not  famish  notice,  are 
not  favored  in  law.    McCoy  v.  Morrow,  67ft. 

M,  PBooBBDuros  TO  ExFOBOB  Mbchamicb'  Libns  abb  GavBBNBD  by  the  rule» 
applicable  to  suits  in  equity,  and  a  decree  in  such  proceedings  haa  th# 
effect  of  an  ordinary  chancery  decree,  and  may  be  exe^oted  in  the  aaae 
manner.     Weat  v.  Fltmming,  639. 

Ree  Common  Cabbibbs,  6;  Dbbtob  and  Gbxdxiob,  1;  Dowi».  f  •  E8TA*«b» 
OF  Dbobdbntb,  9, 10;  Egumr,  18;  Etboutions,  8»  8;  Judubap  S^^lf^  Ik 
Majutimb  Law,  1;  Pabtnbbship,  4;  Vbndob  and  Vbndbb,  l(^k< 

USPENDENa 
SeeNoTiGB,6. 

LOTTERIES. 

V,  Trlb  to  Lots  Dbawn  in  Land  Lottbbt.— The  equitable  title  ia  In  the 
drawer,  after  the  draw  and  before  the  grant  from  the  state,  and  the  legU 
title  is  in  the  state,  as  security  for  the  payment  of  the  grant  fee,  and  foi 
the  uae  of  the  drawer  when  he  pays  it.     llennUrmm  v.  Uckckney,  629. 
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IL  Bquitabli  Titli  to  Lon  Drawn  in  Lahd  Lottkbt  is  TujnRSAXu 
Ohb,  though  it  seemi  not  to  be  nibjeot  to  sale  under  exeeation.  Bwd  b 
ehanoe  for  a  draw  in  each  lottery  i«  transferable.    Id. 

t.  Whbh  Equitablb  Titlb  to  Lots  Drawk  ur  Laud  Lottkbt  is  Tkajis- 
vniBSD,  the  legal  title  in  tbe  atate  beoomea  a  legal  title  for  the  nee  of 
the  transferee  on  the  payment  of  the  grant  fee.  Therefore,  when  the 
grant  ianiea  to  the  drawer  the  legal  title  goes  to  him,  bnt  nnder  the 
operation  of  the  atatate  of  naea  it  immediately  paasea  out  of  him  and 
Into  the  transf ereeb    Id, 

LUNACY. 

1.  UXDSB  StATUTS  BSQUIBIirO  THAT  GOMllZBSIOBr  OF  LUKAOT  8BAIX  SI  Df- 

BBOXiD  TO  BiOBmH,  any  twelve  of  whom  shall  ezeoate  it^  the  fast 
that  thirteen  acted  does  not  Titiate  the  proceeding.    Field  t.  Lucae^  406. 

%  VlHDZNO  OF  L173IAOT  BT  GOKFRIHT  OOUBT  AHD  APVOIHTiaaT  OV  OUAB- 

MAV  Is  prima  ftteU  evidence  only»  against  straqgeiB^  of  the  Inahai^  of 
ihs  lufffttfif  to  oontract.    Id, 

See  OuABDiAH  ABD  Wabo^  2. 

UALiaOUS  mSCHIEF. 
See  Gboovai.  Law.  ISL 


MANBAMUS. 

L  Gotbbbob  of  Statb  gaknot  bb  Comfbllxd  BT  ICABBAMim  or  any  other 
writ  issued  by  a  court  to  perform  any  public  duty.   Pecple  ▼.  Biaeefl,  601. 

t.  MaNSAXUS  Los  TO  OOMPBL  JUDICIAL  OfFIGBB  TO  HbaB  BnDBMOB  OV 

Habbaw  Cobfus,  touching  the  guilt  of  a  perKm  brought  before  him.    JBx 
jKwte  Maktme,  111. 

MAAinMSLAW. 

1«  Sbdrjbb  abd  Salb  of  Stbamboat  in  Mibsoubi  fob  Dbbt  Cobtbactbd 
THBBB  will  not  divest  lien  of  citiaen  of  Iowa  for  supplies  furnished  in 
that  state,  since  by  the  laws  of  Minouri  nen-resident  creditors,  or  those 
having  debti  contracted  out  of  the  state,  cannot  enforce  their  liens  at  such 
sale,    ffaight  v.  Steamboat  Henrietta,  600. 

SL  Mabithcb  Law  that  Salb  of  LibblkdVbssbl  18  in  Bbk,  and  Binds  All 
who  have  claims,  since  they  may  within  specified  time  establish  them, 
does  not  apply  to  sale  of  veaael  under  state  law  wluch  penniti  only  resi- 
dent creditors  to  establish  their  claims  at  such  sale.    Id, 

MABEIAGE  AND  DIVOBCE. 

L  WiFB  D  Bhtitlbd  to  Auxont,  both  pendenie  lite  and  permanent^  as  weQ 
when  divorced  a  vinculo  as  a  menea  et  l&oro,  under  the  statntae  of  Ar> 
kansaa.     Bauman  v.  Bautnan,  171. 

%  COUBT  ACfTINO  UNDER  AbXANSAS  StATDTB  AND  RTBHfllHINQ  SOOND  DIS- 
CRETION WILL  Allow  Alterations  to  be  made  in  whatever  provision 
might  have  been  before  made  touching  the  alimony  allowed  the  wife 
upon  the  application  of  either  of  the  parties.    Id, 

t.  Partt  Sbbkino  to  Aiaer  Original  Dbcbbb  of  Ditobob,  upon  OBomni 

THAT  AlLOWANOBB   THEREIN    WERE    MeAOER   AND   InADBQUATE,  musi 

appeal.    No  relief  can  be  obtained  by  a  proceeding  in  the  nature  d  a 
bill  of  review.    M 
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i.  Whxbs  thkrs  n  Matxbial  Altbratioit  in  OiBOuiiffrANon  or  PAsrm^ 

a  chmnga  in  the  nte  of  alimony  may  be  made,  but  applicatieiia  to  ohaafe 

the  amonnt  of  alimony,  onoe  MtUed,  ought  to  be  carefully  Mnttiniasd. 

Id. 
f.  Afpkllatv  OotTBS  wnx  PunnMB,  ik  Absbnox  of  Airr  Dibict  AiLBoa* 

TiON  TO  OoimuiiT,  that  theattomey'B  fees  were  oonaidered  in  fixing  tiie 

amount  of  alimony  jtemdenU  Hie,    Id. 
8.  Ir  Allowancob  Madb  loa  Support  of  Child  at  Tatm  ov  Diobkb  axi 

Inadbquati,  the  wife  need  not  rapport  him,  aa  the  father  it  liabla  lor 

hie  necenarifli.    Id, 
7.  Pabtt  is  hot  Bhtitlbd  to  Eqoitablb  Ebubf  to  Eniobcb  Patmbbt  09 

PoBnoN  OF  Allowahgbb  Mabb  at  Tatm  that  Dbcbbb  wab  Bbh- 

dbbbd;  a  mmmary  application  to  the  court  is  ra£Bcient,  under  the  pi^ 

Tiriona  of  the  Arkanaas  statute  for  enforcing  decrees  of  divorce.    Id, 
t,  Appuoatioh  for  Aumovt  PBNDoro  DivoBOB  Suit  oanvot  bb  Dbfbaxib 

BT  Snownro  Fbovibiox  to  have  been  made  by  the  husbsnd  for  the  wilsli 

support    Pmchard  r.  Ptnehard,  481. 
•.  AuMOirr  Pbkdiko  Divobob  Suit  ib  Ubifobiclt  Allowbd,  it  sssms,  es* 

cept  where  the  wife  has  a  rafficient  separate  estate.    Id, 
10.  Pbzob  Adyabobs  bt  Hu8BAin>  should  bb  Crbditbd  AOAnrsT  Past  Au* 

Mozrr  in  decreeing  alimony  to  a  wife  pending  a  divorce  suit.    Id, 

11.  WHBBB  CaUBB  of  DiTOBOB  OaLLBD  for  bt  StaTUTB  is  COBTIHUIBO  ObBv 

SUOH  AS  DBBBBTioir,  although  it  may  have  begun  before  the  enaotmsot 
of  the  statute,  yet  if  it  continued  after  the  passage  for  the  period  re- 
quired therein,  the  case  comes  within  the  act.  MeOraneif  ▼.  McOram^ 
702. 

IS.  FaILUBB  TO  SWBAX  TO  PBTITIOir  FOR  DrVOROB  DOBS  HOT  VlTIAXB  DMHDI 

on  the  ground  that  the  court  had  no  jurisdiction.    Id, 

See  DowxR,  6,  7. 

HABRIAOE  SETTLEMBNTS. 
See  Htobabd  Ain>  Wifb,  14-16;  Rboistratiov,  4^  tk 

MAERIED  WOMEN. 
SeeDowBR;  Husband  abd  Wifb. 

MASTER  AND  SERVANT. 

L  Emplotbbs  of  Contraotoks  abb  Liablb  for  Injqribs  durino  rsonBlw 
OF  Work,  caused  by  defective  construction  which  it  inherent  in  the  or|gl« 
nal  plan  devised  by  the  employers.    BonoeU  v.  Laird^  345. 

t.  OWVBRS  ASBUMB  RbSPONSIBILITT  OF  SUFFIOIENGT  OF  StRUCTURB  BT  AO- 

CBFTANCB  AND  UsB  OF  It,  aod  the  liability  of  the  contractors  to  thJid 
persons  then  ceases.    Id, 

t,  CONTRAOTORS,  AND  NOT  EhPLOTBRS,  ARB  LiaBLB  FOR  INJURIES  CaUSBD  BT 

BuRSTiNO  OF  Dam  before  its  completion  and  acceptance  by  the  employ- 
ers, when  the  contractors  are  architects  of  reputed  skill  and  experience, 
and  the  employers  exercised  no  control  or  supervision  of  the  work,  but 
the  contract  was  merely  that  the  contractors  should  construct  and  deliver 
a  dam  of  certain  dimensions  and  strength  within  a  specified  time,  for  a 
stipulated  sum.    Id, 
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4.  To  OonTiTiTTi  Relatiox  or  Masrb  and  SeetamTv  ■''■"•^'-g 

ih«  BMze  right  of  leleotion  on  tl- 3  part  of  tbo  pmoipil  is  aoential;  ht 
■iml  luiiro  th«  pow«r  of  mbteqnent  control  in  the  ezmmtlon  of  the  w«k 
OQQtraoted  for*    Idm 

IL  Vaot  that  SimucTORs  Built  bt  CoinmAcrroK  n  Binur  vfoh  Lavb  op 
Kmflotxr  doM  not  make  tho  Inttor  anj  more  UnUo  lor  iqJnilMoooBnfaif 
In  Ua  progreM  than  If  it  were  erected  elMwh«o.    Id 

MATTTbffl 

SeeBQUirr,  SL 

MECHANICS' UBNa 
SeeLmn. 

MIN£9  AND  lONINO. 

!•  Oinm  ov  Mnrnro  Claim  has  v  Pkactboal  Bmot  CKmid  Ybibd  Tru 
to  the  property » and  is  to  be  treated  aa  having  each  title  vntil  it  la  di- 
▼eated  by  the  exerolae  of  the  higher  right  of  the  anperior  proprietor.  8o 
long  aa  the  real  owner  permiti  him,  aa  a  faTored  and  llcenaed  poweMor,  to 
oocapy  the  premisea  and  extract  the  mineraky  be  haa  the  right  to  rely 
upon  the  title  of  the  anperior  under  whom  he  holda.  And  hb  right  to 
protect  the  property  for  the  time  being  ia  aa  full  and  perfect  aa  if  he  waa 
the  tenant  of  the  roperior  proprietor  for  yeaia  or  for  life.  Merctd  Jim- 
iing  Co,  y.'FrtmoiU,  262. 

SL  Partt  in  Possession  of  Momro  Clade  oh  Pubuo  Land  in  GAUcroRnA 
oan  Buatain  an  action  to  determine  the  adverM  title  of  ft  party  oot  of  poa- 
aession,  and  may  obtain  an  injunction  to  protect  the  property,  p— »^*»f 
the  litigation.    Id. 

S»  IVJUNCnON  WILL  BK  OraNTKD  TO  BnXKAIN  TBMMtAaUOL  VBOM  BeMOVOQ 

GoLD-BBABiNO  Qqabtz  from  a  gold-mining  olaiin»  for  the  romoral  of  the 
gold  is  emphatically  the  taking  away  of  the  entire  anbatanoe  of  the  eatate» 
and  beaidea,  there,  ia,  in  anch  a  case,  no  mode  of  estimating  the  injniy 
that  will  even  approach  to  snbetantial  aoonmqy.  /d. 
4  Taking  awat  Mikbbals  ibom  Minb  d  T»»»»AmA«t:^  IvJumT,  and  the 
statement  of  anch  injury  is  auffidentk  in  a  ownplaint  lor  aa  inJuDOtioB 
to  restrain  such  taking  away*  and  the  aU^gation  of  inaolTmuqf  ia  not  nee- 
essary  in  auch  a  caae.    Id, 

See  BiFABiAV  BiOBn. 

mSTAKB. 
See  Bquixt,  14;  Vbnix>&  and  Xwnma,  S. 

MORTOAGBS. 

L  MOKOAOOK  Who  Contbts  Land  MoBSOAaiD  to  On  Who  AasuMBi 
Patmbnt  of  the  mortgage  debt  may,  after  anch  debt  becomes  due^  and 
without  first  paying  it,  file  his  bill  in  equity  to  compel  a  foredooure  aod 
payment,  lie  ia  a  security  for  the  payment  of  the  debt  by  his  grant«e. 
and  will  be  liable  in  case  the  latter  faila  to  pay,  or  the  premises  do  not 
bring  the  amount  of  the  mortgage  debt.    Abell  t.  Coons,  229. 
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JL  Whem  Owirm  of  Undittdxd  Halt  or  Traot  ov  Laud  McnrrQAon.Hii 
InTEBWT  therdn,  uid  rabMqneiitly,  with  hk  oo-tenant,  ooiiTeyi  th* 
whole  tract  to  a  third  person,  who  annmee  the  payment  of  the  mortipigo 
then  existing  on  the  premiaea,  aaeh  aHomption  doea  not  eiztend  the 
mortgage  to  the  whole  of  the  tracts  nor  doea  it  amount  to  an  undertaking 
OB  the  part  of  the  grantee  to  aaanme  the  deht  aa  a  portion  of  the  pnrohaaa 
mooeyy  ao  aa  to  give  the  vendora  a  lien  on  the  whole  premiaea  for  the 
amount  unpaid.    Id, 

••  MOBXOAOB  TB  NOT  DbVBATBD  BT  HoUSrBAD  BlOHT  WBBI  EZIOirnD  BT 

Husband  Aix>nb  on  premiaea  oooupied  by  himaelf  and  wife  aa  tenanti 
of  another  who,  aimnltaneonaly  with  the  exeoation  of  the  mortgage,  as* 
Motea  a  deed  of  the  premiaea  to  the  husband  and  reoeiTea  aa  the  poi^ 
ohaaeprioethemflB^adTMicadbythamori^lgaa.   Lam^  ▼.  Vance^  822: 

4  BbBD  and  MoRTOAOB  SmULTANBOUSLT  IBABOUTaJO  ABB  PaBTS  OF  SaMB 

TEANaACTiON  though  they  bear  different  dates.    Id, 

A»  Wbbbb  PrBCHASXK  ow  MoKTOAOB  Whioh  Hk  Sebxs  to  Fobbolobb  Ubbd 
IN  ITS  PuucHABB  MoNBT  BxLONoiNO  TO  MoRTQAGOB,  and  plaood  in  the 
purchaser's  hands  by  the  mortgagor's  wife,  the  mortgage  is  discharged 
pro  tanto,  and  the  purchaser  is  a  trustee  for  the  mortgagor  for  the  monegr 
placed  in  his  hands,  and  precluded  from  f oreoloaure  to  that  extent*  M^' 
Lemoft  T.  jPMstofi«  107. 

€L  GbattilMobtoaobExboutbd  IB  Anovhbb  Static  whobbScatitebib  BOB 
Plbadbd  and  proved  ao  aa  to  enaUe  tha  oonrt  to  determine  the  Talldity 
and  effect  of  such  mortgage  there,  cannot  be  enforced  in  Indian*  agalnal 
a  Umafidt  purchaser  there  from  the  mortgagor,  who,  being  rightfully  in 
poeseesioD,  has  brought  the  property  within  the  state,  and  sold  it  with- 
out giving  notice  of  the  mortgage,  since  it  cannot  be  known  whether  such 
mortgage  was  valid  and  duly  recorded  in  the  state  in  which  it  was  ex^ 
outed.    BlytUme  v.  Burgeft,  658. 

7.  Chattel  Mobtoagb  Exkoutxd  in  Onb  State  has  Same  Eiraor  in  An- 
OTBEB  to  which  the  property  is  afterwards  brought,  if  the  law  of  the 
former  atate  is  properly  brought  to  the  notice  of  the  courC    Id, 

&  Chattel  Mobtoages  abb  Unknown  at  Comjcon  Law.    Id, 

8L  Fkaod  Imtued  fbom  Mobtoaoob's  Posseision  ov  Chattels  is  Bebutted 
BT  Admission  of  a  bona  fide  purchaser  from  the  mortgagor  that  the 
mortgage  is  valid,  as  against  such  purchaser.    Id, 

8aa  AoKNOWLEDOMENTs;  Ejeotuent.  3;  Estoppel,  6,  7;   EzBOunoNai  12| 
HoMBBTEADJ,  2, 4;  Plkdob,  1;  PowEBs,  1-3;  Sales,  6. 

MUNICIPAL  CORPORATIONS. 

See  CORPOBATIONS. 

NATURALIZATION. 
See   JiTBiSDiOTiON,  2-7. 

NEOUQENCK 

i»  TkAT  PiiAiBTiyr  was  Tbohnioal  Tbespassbb  at  Tub  dobs  not  Dbihat 
■n  AonoN  bob  Injubibs  thbouoh  Anothbb's  Nbquobvo^  unless 
hla  trespasa  materially  contributed  to  the  injury  received.  Dolqf  v. 
JTorwicA  etc  R,  R,  Oo^^  418. 
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t.  AOS  ANB  SiTUAXXOV  OF  IhJUBXD  PaBTT  IBS  M^rXBIAL  AMD  FBOFSB  «» 

ui  GowBiDSHBD  BT  JuBT  in  dstenniiiiiig  the  qnestioii  of  neg^igenBe. 
M. 

5.  NiQUOXHcs  or  Pauwis  is  hot  Wajit  of  Obdikabt  Cabs  di  Child  or 

TXndbb  Ykab8»  bo  m  to  defeat  the  child'e  action  for  injniiee  cuned  by 
the  negligence  of  another,  however  much  the  negligence  of  a  parent  ni%h^ 
be  a  defense  to  an  action  by  him,  had  he  saed  for  ezpenaee  inenzred  «r 
for  Ion  of  service.    Id, 

L  In  AonoN  fob  Damaobs  fob  Dbatb  Gavbbd  bt  Fallqto  into  a  dfy 
water-tank,  the  jury  will  be  justified  in  presoming  that  the  ci^  had  no- 
tice of  the  def eda  in  the  tank*  and  wss  gnilty  of  negligenoe  in  wnftting 
to  repair  it,  if  a  long  and  nnreasonable  delay  in  repairing  the  tank  is 
proved.    Chicago  ▼.  JHqfoTp  553. 

IL  Is  IS  QuBsnoK  fob  Jubt  wmriutB  Pabbrts  or  Child  abb  Ouiut  or 

Nboliobnob  in  permitting  child  to  be  so  dtoated  that  it  foils  in  a  city 

water-tank  and  is  killed;  and  it  is  not  snffident  answer  to  show  that  the 

tank  was  so  oonstmcted  as  to  be  nfeforall  snch  perMns  ss  ordinarily  nss 

the  streets  of  the  city;  bat  the  bnrden  of  proof  is  upon  the  plaintiff  ts 

show  negligenoe  on  the  part  of  the  eity  as  well  ss  to  aoqnit  himself  of  it 

Id. 

See  Attobnbt  abd  Cubbt,  1-5;  Damacos;  R^niBOAnw,  1, 

XEGOnABLB  INSTRUMSNTS. 

1.  County  Railwat-aid  Bonds  arb  Nbgotiablb  Instbumbhtb,  when  pay- 

able to  the  railroad  company  or  its  and^pis,  and  intended  to  be  sold  in  ths 
marts  of  the  world.    Clapp  v.  CowUy  qf  Cedar,  678. 

2.  No  Pabtxoulab  Form  or  Wobds  is  Nbcbssabt  to  Mabb  Pbomdib  Kboo- 

tiablb,  not  even  a  promise  in  express  words,  bat  there  nknst  bean  nnde^ 

taking  to  pay  and  an  intent  of  negotiability.    Id. 
t.  Sbal  is  No  Objboiion  to  Nbootiabiijtt.    Id, 
i.  Countt  Railwat-aid  Bonds,  though  Nbgotiablb  Instbombbts,  abb 

not  Binding  upon  Countt,  when  there  is  no  anthority  of  law  for  their 

issuance.     Id. 

6.  Instbumbnt  Patablb  in  Altbrnatiyb  to  Onb  or  Two  Pebsons  is  not 

Pbomissort  Notb,  and  cannot  be  sued  on  as  sach,  though  it  otherwise 
may  have  all  the  elements  of  a  good  note.    Mtuadman  v.  Oaka,  583. 

6.  Nbgotiablb  Pbomissobt  Notb  Undbrdub,  and  Takbn  Bona  Fids  as 

Collatbbal  Sboubitt  for  a  pre-existing  debt,  is  not  sabject  to  any  de- 
fense existing  at  the  date  of  the  assignment  between  the  original  parties. 
Payne  v.  Bendfy^  318. 

7.  Bubdkn  or  Pkoting  HimsbtiT  Bona  Fidb  Pubghaseb  n  not  Ca^it  ufon 

PLAiNTinr  in  a  suit  upon  a  negotiable  instroment  by  the  mere  allegation 
and  proof  that  it  was  frandnlent  or  illegal  in  ifo  inoeptian,  bat  there 
most  be,  in  addition,  an  allegation  that  he  was  not  a  InmaJULi  parchsssr. 
Claipp  T.  County  qf  Cedar,  678. 
6.  Atbbmbnt  that  PLAiNTirr  in  Action  on  Nbgotiablb  Ihbtbumbbt  is 
NOT  Bona  Fidb  Holder,  bat  not  stating  why  or  how,  is  insaffidsnt  to 
throw  apon  him  the  harden  of  proving  himself  a  bonajide  porohaser  after 
allegation  and  proof  by  the  defendant  that  the  instrament  was  inaA- 
nlent  in  its  inception.     Id. 
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€L  Una  Waht  o&  Failubb  or  CosraiDXBATioN  ov  Niootiabli  iNsminiENT 
is  not  raffident  to  throw  apon  indorsee  the  bnrden  of  proviog  himself  % 
bona  fide  holder.  Id, 
10.  Non  *'  Payable  ik  CinutBNT  Fuvds**  should  ss  Cokstbuxd  Patabu 
HI  CcBBBNT  Papib  Funds,  and  not  in  money,  and  a  judgment  thereon 
for  its  face  in  money  is  erroneoos  for  the  excess  over  the  value  of  current 
paper,  where  such  paper  is  shown  to  be  at  a  discount.  Canwell  ▼.  Pum^ 
phrey^  611. 

tl.  Pabtt  Aoquibino  Note  aitbr  Matubitt  is  LfViBraD  with  All  ov 
Rights  or  Ikdobsbb  under  whom  he  holds,  upon  proof  that  such  indorssr 
took  it  from  the  payee  and  first  indorser  before  maturity,  in  good  ^th 
and  for  yalue.    Howdl  v.  Oone,  765. 

tSL  AonoN  on  PBOUisdoaT  Note,  Trahbvebhed  Peztdiko  Suit  thebko5, 
OANiroT  be  Fitbtber  Mauttaiiied,  even  though  it  was  agreed  at  the  tim^ 
of  the  transfer  that  the  action  should  be  continued  in  the  name  of  the 
plaintiff,  and  though  the  note,  being  indorsed  in  Uanli,  was  transferred 
by  delivery  only.    OwiU  v.  Bemu^  377. 

tS.  UsuBT  iir  AssiomiBaT  ov  Note  »  No  Dbtekbe  to  an  action  by  the  as* 
signee  ag^nst  the  maker.     CcntoeU  v.  Pwmpkrtfft  611. 

ti.  Alleoatiok  nr  Akswbr  ov  Ower  to  Pat  Note,  Failing  to  Aver 
Reabiitess  to  pay,  and  not  showing  the  money  brought  into  court,  is  no 
defense  to  an  action  on  the  note.    Id, 

16.  Waut  or  Failvre  ov  Ck>N8ii>ERATi02f  OV  NoTE  Cannot  be  set  up  as  a  d6> 
f ense  against  the  note,  where  the  maker  received  all  the  consideration  for 
which  he  honestly  contracted.    Id, 

16w  Dbvenbb  THAT  NoTE  WAS  OiVEN  VOR  DEPRECIATED  Bakk  Bills,  In  an 
action  on  the  note,  where  there  is  no  allegation  that  the  defendant  was 
unapprised  of  the  value  of  the  bills,  is  bad  on  demurrer.    Id, 

17*  In  Absence  ov  Averment  ov  GoRRvrT  Intent  to  Evade  Usury  Law,  a 
note  which  on  its  face  indicates  an  honest  purpose  will  be  deemed  to  liavo 
been  made  in  good  ^th.    Id, 

lA.  pRoov  ov  Assignment  ov  Note  is  Unnbcbseart,  in  an  action  thereon  by 

the  assignee,  where  the  assignor  is  made  defendant,  and  is  duly  served 

and  defaulted,  and  the  plaintiff  has  possession  of  the  note  and  puts  it  in 

evidence.    Id, 

See  AoENOT,  2,  6,  6;  EviDRvaR.  12. 

NOTICE. 

1.  NonoE  ov  Fact  to  Agent  is  Notice  to  Punoival,  if  the  agent  has 
knowledge  of  it  while  he  is  acting  for  the  principal  in  the  course  of  tho 
tnnsaotton  which  is  in  question;  and  this  general  rule  is  applicablo 
equally  to  corporations  and  natural  persons.  Farmen*ete*  Bank  v.  PayfUB^ 

%  Bank  has  Notice  when  knowledge  (tf  a  material  fact  is  imparted  by  one 

of  its  directors  to  the  board  of  directors  at  one  of  their  regular  meetings. 

Id. 
S.  NoTiCB  TO  Either  ov  Directors,  while  engaged  in  the  business  of  the 

bank,  is  notice  to  the  bank.    Id, 
4.  NoncE  TO  Direotor,  or  Knowledge  Derivrd  bt  Him,  while  not  engaged 

oflidally  in  the  buAness  of  the  bank,  cannot  operate  to  the  prejudice  ai 

the  Utter.    Id. 

Am.  Dbo.  Vol.  LXTIII  Si 
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0w  KjrowLEDGi  ov  DzBXOKOB  18  VOT  NoTioB  TO  Bahk,  wImto  he llM BOaft- 
thority  to  ftot  for  ii,  and  when  the  direetor  of  the  hank  was  awve  of  Iha 
object  for  whioh  oertdn  Mlb  of  exchange  were  delivered  to  ooa  i^tf^iag 
to  the  bank  to  haye  them  diacoiintedt  but  who  waa  not  prcaant  at  Iha 
direotora'  meeting  when  each  billa  were  diMonnted,  and  did  not  eoanaa- 
nioate  hia  knowledge  to  any  other  director  or  officer  of  the  bank.    Id, 

ir  BmcRT  ov  Lis  Psvpshs  is  vot  Lost  bt  Vasuobm  vo  PitosBODTB  Sun 
with  even  ordinary  diligence,  bat  can  only  be  loot  by  nniunal  and  na- 
reaeonable  n^gUgenoe  in  its  proeecation.    Oimom  t.  DomtUdmrnt  T2L 

8aa  BovA  Fidb  Pubohasbbs;  Estopfbl^  6;  Judicial  Salbs,  2, 3;  I^bb^  S| 
KBauoBBOBv  4;  PossBssiDVp  1, 2;  Bboobdb;  BaomnAXiov. 

NUISAHOB. 

L  OWBBB  OB  LaBB  has  BiOBT  to   RXOAYAXB*  OB   OUBTUIUB  BZOAYI 

Maixb  bt  Avothbb,  tbbbbob;  bat  he  is  not  permhted,  in  the 
of  that  rights  to  abridge  or  render  len  oomfbrtaUe  tiie  eqoal  privik|s 
of  his  nei^bor.    Orommelim  t.  Ooxe,  120. 
t.  OwBBE  OB  Lot  n  Ijablb  to  Adjoibzho  Fbopbibtob  bob  OoBmninia 
KmsAvaB  trbbbok,  althoagh  erected  by  their  common  grantor  when  he 
was  owner  of  both  lots.    Id» 

m 

t.  To  TUBK  ASIDB  USBTUL  ElBXBBT  FBOM  PRBMIHBS  B  AS  MUCH  KuiBABOB 

as  to  torn  apon  them  a  destraetive  element.    Parl»  t.  Kilkam^  SIOl 
i,  Aonov  Libs  bob  Publzo  NmsABOB  bt  Onb  Damaqbd  Sfboiallt,  and  be> 
yond  that  of  the  general  pablic.    Orcmmdm  t.  Odow,  120. 

9»  AonOB  BOB  NUISABOB  MAT  BB  MaIBTAIKBD  BY  OhB  IN  POSBBSBZOB,  evVB 

withoat  title.    Id* 

ti  AonOB  OANBOT  BB  MaINTAINBD  AOAIBBT  OWV BB  OB  UVOOOUTIBD  LOT  rOB 

CoNTiKUiNO  NuiBABGB  erected  by  the  former  proprietor,  by  omitting  to 
abate  it^  onleea  sooh  lot-owner  has  notice  or  knowledge  of  the  hnrtlBl 
tepdenoy  of  the  nnieanoe,  or  is  reqneeted  to  abate  it^    Id, 

f»  AonOB  BOB  NUISANOB  CABNOT  BB  MaIBTAINBD  XT  IVJUBT  OOULD  HATB 

BBBN  Ayoibbd  With  ordinary  oare  and  diligence;  bat  a  person  threatened 
with  injory  is  not  required  by  the  law  to  abate  the  nnieance,  although 
he  is  allowed  to  do  sa    Id, 

8l  Koixcb  TO  OWNJCB  OF  Umoooupied  Lot  bt  Bqabd  of  Hbaltb  or  Cirr 
TSAT  KoiSAKOB  EziSTBD  THBBBON  ffom  the  accamohiiion  of  water  in  a 
cellar  is  admissible  to  show  notice  to  the  owner  of  the  condition  of  the 
cellar,  in  a  private  action  for  injuries  caused  by  the  nuisance.    Id. 

i.  CouBTS  OB  BQunr  will  Gbaht  Ibjuboxiob  to  Restbain  Nuisakob,  only 
in  esses  where  the  fact  of  the  existence  of  the  nuisance  is  desrly  made 
out  upon  determinate  and  satisbctory  evidence.  If  the  evidence  be  coo. 
flioting  and  the  injury  doubtful,  the  injunction  will  not  be  granted.  Ihh 
nuanU  t.  Dupani^  750. 

UL  Dabobb  to  BBaxDBMTs  OF  Vioimitt  OB  PowDBE-HOUSB  which  is  properiy 
constructed  and  mani^ged,  is  not  so  impending  or  probable  as  to  author- 
ise the  chancellor  to  decree  the  abatement  of  each  house  as  a  nuisance.  Id» 

II.  OWNBB  OF  LaBD  is  LiaBLB  BOB  StBUOTUBB  AMOUBTIHO  TO  KuiBAXOI^ 

whether  erected  under  his  own  supervision  and  oontrol  or  1st  oat  by 
tnottoothsia.    itofioeS  t.  XoM,  845. 

8ee  JmuBMOXXOB,  10. 


Index.  885 

office  and  officera 

L  No  JCBIOIAL  OvnCKB,  HOWSVKB  IX>W  HXR   G&ADB  A8  SUCOI*  IS  RlDON- 

nBUB  lOR  MiBB  Ebbob  of  Judomxht  oommitted  by  him  in  the  regnUr 
diaohiurge  of  the  duties  of  his  office.    Morgan  v.  Dudley,  735. 

%  AonOK  GAMNOT  BB  MAItTTAINBD  AOAIN81  JUDOBB  OF  ElBOTION  FOB  Bb- 

Fusme  TO  Bbcbitb  Votb*  without  Allegi  tg  and  proving  that  in  to  doing 
thay  were  influenoed  by  bad  motives,  ana  decided  contrary  to  their  hon* 
est  oonTiotions  of  what  was  right  and  proper.    Id. 
t.  Shebiff  Aotb  JuDidALLT  IB  Dboidzmo  bbtwbbv  Two  Judobb  of  Elbo* 
noBy  when  they  disagree  as  to  the  qualification  of  a  Totsr.    Id, 

4L  AlLBOATION  IM  PbTITIOB   AOAIVBV   SbBBIFF   fob   BBFUSIBO  to  PBBldff 

Plaibtiff  to  Votb,  that  he  knowingly  and  willfoUy,  with  an  nnlawfiil 
intention,  refnssd  to  reosiTO  the  plaintiff's  TOte,  statss  a  good  causa  of 
action.    Id. 

9»Jan  BOS  Gbbbballt  Nbobbbabt  to  Fbotb  Wbrsbb  Afpoibtiibmtb  oi 
PuBUO  Qffxobbs.  All  who  an  proTcd  to  have  acted  as  such  an  pra- 
sumed  to  have  been  duly  appointed  to  office  until  the  contnuy  appears. 
Alien  T.  State,  467. 

ir  AoTi  OF  Qffxobbs  db  Faoio  abb  Vaud  as  far  as  regaids  third  psfsons. 
Suae  T.  WUUamu,  65. 

T.  GoTBBBOB  IS  Offsobb  DB  Faoto^  avi>  hxb  AfFBOYAIi  OF  Aois  OF  LiaiB- 
LATUBB  Vauis  where  he  holds  over  after  ezpiraticn  of  his  term,  and 
after  his  successor  has  taken  the  oath  of  office,  on  the  assumption  of  his 
re-eleotion,  in  pursuance  of  the  certificate  of  the  state  canTaasen,  and 
oantinuea  to  so  act  as  goremor.    Id, 

t.  JuiTiaB  OF  Pbaob  Surbbbdbbs  Offujb  bt  AoaBFTiKO  the  offioe  of 
stable.    MagieY.  Stoddard,  VOk 

8ao  Babkbvftot  avd  Ibsoltbbot;  Bvidbbob,  2;  Busuutobs  abd 

TBATOBS,  1-fi. 

PABENT  AND  CHILD. 
L  FosTHVMODs  Child  Taxbs  Ebtatb  Dibbcrclt  fbom  Pabbbv,  tha 

if  bom  in  the  life-time  of  such  parent,  under  the  statute  of  IHinoJa. 

Detrkk  v.  Migatt,  584. 
Sl  Ebtatb  Bbmadts  in  Abbtangb  bbtwbbb  Dbath  of  Faxhbb  abd  Bibsb 

OF  PosTHimonB  Child.    Af. 

PABTNEBSHIP. 

L  Bbaltt  aoquxbbd  with  Pabtnbbshif  Fubdb  for  the  OSS  and  oonTenianoe 
of  the  firm  is  partnership  property,  and  chargeable  in  equity  with  the 
debts  of  the  firm,  including  any  baUnoe  due  from  one  partner  to  the  other 
on  winding  up  the  concern.    Bobertt  t.  MeOariy,  004. 

It  Mill  abd  Lot  abb  F^ibtnbbship  Pbofbbtt,  though  Pubobasbd  wttb 
Ibditidual  FnBDS  of  two  persons,  each  paying  half  and  taking  a  con- 
veyance to  himself  of  his  undiWded  share^  if  it  is  bought  with  a  view  to 
a  partnership  between  them,  which  is  subsequently  formed,  and  is  brought 
into  and  used  by  the  firm  and  repaired  and  improTod  at  tiie  joint  ewpwise 
of  the  partners.    Id, 

8l  Pabtmbbsbif  Bbaut  is  Tbbaxxd  as  PsBSOHALrr  in  equity,  if  tiie  part- 
BSKB  haiw,  by  sgrsemsnt  or  otherwise^  impressed  upon  it  that  ehaimotsr. 
Id. 


886  Index. 

4.  pAsnrn  has  Lddt  on  Partnbbship  Rbaltt  tob  Balancb  found  dne  hin 

firom  hif  oopartner  upon  a  Mttiement  at  a  diasolatioii  of  tho  fiim.  aod 
meh  lien  takes  precedence  of  an  aeaigninent  for  orediton  made  by  ha 
copartner.     Id» 

5.  Crsditors  ov  Pabtksbship  mat  Pubsux  Bjubdixs  at  Law  ahd  Sbcusb 

« 

Peifibwiobb  or  Lisnb  f  pon  partnership  assets  after  soit  bron^t  by 
one  partner  for  n  dissolution  and  before  a  decree  of  dissolntion.  iiilaaM 
T.  Woods,  313. 

ti  VoLWTART  AssioyMSNT  OF  Partnxbbhif  Assrs  TO  BkbitxRv  by  parties 
to  bill  for  dissolution  of  partnership,  pending  the  suit,  will  not  opeimto  as 
an  assignment  for  the  benefit  of  creditors,  so  as  to  prevent  a  creditor  from 
obtaining  a  legal  priority,  since  all  such  assignments  not  in  confonniiy 
with  the  insolvency  statute  are  void;  nor  is  the  proceeding,  by  this  mesns, 
tnmed  into  a  creditor's  bilL    Id, 

7*  Crrditor  mat  Attack  Pbogxkdino  ior  Dissolution  of  Pabtk kbsbip  sI 
sny  time  before  final  distribution  of  the  assets,  on  the  ground  that  it  was 
instituted  to  hinder,  delay,  or  defraud  creditors.    Id» 

••  Whxrb,  AfTXR  Dissolution  of  Partnbbship,  Pabtixs  Formsrlt  Gom- 
rosnie  Firm  Gitr  Koti  in  their  Individual  Capacitt  for  a  partner^ 
ship  liability,  this  does  not  change  their  character  of  joint  and  several 
makers,  nor  convert  the  liability  into  an  individual  debt  as  between  the 
partners;  and  upon  payment  of  the  note  by  one,  the  others  are  not  liable 
to  him  for  coutribution.    De  Jam^te*s  Ea^r  v.  ifeQtceen,  164. 

9.  AORKBMINT    "TO    QuiT    EVEN,"    ALTHOUGH  It   MIGHT  HAVB  ElTBCr  Of 

Mutual  Aoquittanob  as  to  All  Liabilhiss  Subbisting  bktwksx 
Partners  at  the  time  of  its  adoption,  does  not  destroy  the  relation  of 
partners,  nor  their  liability,  as  to  all  subsequently  accruing  items  of  part- 
nership account.  Id. 
IOl  When  Setilsment  has  been  had  and  Balance  Struoe:,  Action  at 
Law  will  Lie  for  Reoovert  of  Balangi^  but  as  to  matters  of  part- 
nership account  subsequently  accruing,  settlement  can  only  be  oompelkd 
by  suit  in  chancery.    Id. 

PAYMENT. 
See  Aooord  and  Satisfaotion;  Co-tenakct,  3;  Plbadino  and  PRAoncB. 

18,19. 

PLEADING  AND  PRACTICE. 

L  AonoN  IN  Form  ex  Deucto  but.  Brought  ex  Contractu  mat  bi 
Changed  at  Ant  Time,  under  the  amendatory  act  of  Qeoigi*  of  1864, 
therefore  the  form  of  the  action  ii  no  obstacle  to  a  recovery.  Cooper  v. 
Berry,  46S. 

SL  Declaration  for  Degett  for  RsooMMENDiNe  Another  to  Crxdit  arast 
allege  that  the  defendant  knew  that  the  party  was  not  to  be  tmsted. 
TVt  T.  Harden,  512. 

I.  Demurrer  is  Propbrlt  Sustained  on  Ground  that  Allboation  is  Too 
General  when  the  allegation  is  that  *'no  requisite  of  chapter  16  of  the 
code  was  observed."    Clapp  v.  CowUp  qf  Cedar,  678. 

4.  All  Parties  in  Intkrest  as  Plaintiffs  should  be  Joined.  WkUm§ 
V.  Stark,  36a 

6.  NON-JOINDER  OF  PLAINTIFFS  IS  TO  BE  TaKEN  ADTANTAGB  OF  IN  TwO  WaTS 

when  the  defect  does  not  appear  upon  the  face  of  the  complaint;  namely, 
by  answer  or  by  apportionment  of  the  damages  at  the  triaL     Id. 
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t,  Whsbb  Past  Owbxb  Suss  Ex  Dbuoto,  aitd  OBJBonoK  ot  Non-joctdkb 
ov  CkM>WNX&  is  not  made  by  plea  in  abatement,  a  motion  for  nonsnit  la 
properly  refused,  sinoe  tbe  damagee  may  be  apportioned  and  the  other 
part  owner  may  afterwards  sne  alone.     Id. 

7*  DnxoT  07  Pastibs  Plaintot  is  Good  Gbound  vor  Dxm  ubrbb  when  it 
i^pears  upon  the  face  of  the  complaint;  when  it  does  not  so  appear,  it 
may  be  taken  advantage  of  by  answer;  but  if  the  objection  be  not  taken 
cither  by  demnrrer  or  answer,  it  is  deemed  to  be  waived  by  the  defend* 
ant.    Alvartz  ▼.  ^rcmiuin,  274. 

%m  Fatal  Dxpabtukb  Exists  when  the  name  of  the  party  in  the  dedaxation 
is  not  the  same  as  in  the  writ  of  attachment  by  which  the  suit  was  com- 
menoed.    Oifodman'v.WdUotr,  134. 

f •  Sbbob  uf  OvxRRULiifo  DufUBBKB  OB  ApMiTnife  Etidbvcb  is  Cdbxd  bt 
AMXHDifXirr  removing  the  ground  of  demnrrer  or  of  objection  to  the  evi. 
dence;  as  where  a  bill  is  filed  by  one  in  his  own  name  as  assignee  of  a 
cause  of  snit  when  it  shoald  have  been  filed  in  the  name  of  the  alleged 
assignor,  and  a  demurrer  interposed  on  that  ground  is  overruled,  and  an 
objection  to  proof  of  the  alleged  assignment  is  also  overruled,  and  the 
bill  is  afterwards  amended  by  making  the  assignor,  or  his  representative, 
a  complainant.    Huff  v.  McDcnaid^  487. 

10.  AirawxB  SwoBM  TO  AND  LoDOED  WITH  Papkbs  IN  Causb  immediately  after 

the  commencement  of  the  action,  and  used  in  the  trial  of  the  suit,  is  to 
be  regarded  as  a  part  of  tbe  record  in  the  appellate  court,  although  it 
was  never  noticed  upon  the  order-book.     Hawkitu  v.  BcUTa  Adm*r,  755. 

11.  Ebbob  im  Ekfusino  CoinnfUANCx  fob  Absbhcb  of  Witness  Who 
AfTBRWABDS  ATTENDS  and  testifies  In  the  party's  behalf  is  thereby 
cured.    Mitchell  v.  State,  493. 

12.  Ankounobmznt  bt  Judge  EErnsmo  CoNmrnAnoB,  that  "Tbial  mosi 
Pbooeed,"  affords  no  ground  of  exception.    Id, 

18.  Afixb  Bbfusax  of  Continuance  Asked  on  One  Ground,  New  Obouhdi 

cannot  be  presented,  under  the  Georgia  practice.    Id, 

14.  Continuance  will  not  be  Granted  on  Account  of  Pubuo  Pbejudicb 
and  excitement  precluding  a  fair  trial  in  a  criminal  case,  where  sufficient 
time  has  elapsed  to  allow  the  excitement  to  cooL    Id, 

16i  Amendment  Substituting  Different  Plaintiffs  in  a  complaint  from 
those  in  whose  names  the  suit  was  brought,  but  without  changing  the 
cause  of  action,  may  be  allowed  in  the  discretion  of  the  court;  without 
entitling  the  adverse  party  to  a  continuance.    Hubler  v.  PuUen,  620. 

16L  Afplioation  for  Continuance  on  Ground  of  Amendment  to  the  com<» 
plaint  substituting  new  plaintifis  must  be  supported  by  affidavit,  show- 
ing how  the  defendant  is  prejudiced  by  the  amendment.    Id, 

17.  Plaintiff  Failing  to  Answer  Intebbogatobixs  Filed  bt  Defendani 
pursuant  to  an  order  of  the  court  made  at  the  time  of  tiling,  under  the 
Indiana  practice,  cannot  complain  that  no  further  steps  were  taken  to 
enforce  his  answer  until  the  trial,  and  the  refusal  of  a  motion  at  the  trisl 
to  rule  him  to  answer  is  error.    Id, 

15,  Patmxnt  must  be  Pleaded  and  cannot  be  admitted  In  evidence  under  a 
general  denial,  although  the  complaint  avers  non-payment,  such  averment 
not  being  deemed  put  in  issue  by  the  deniaL    Id, 

19.  Payment  Pleaded  but  not  Eefuxd  to  is  not  in  issna.    Id, 
Trial  without  Issue  is  error.    Id. 
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21.  Judos  mat  Himsslt  Taxm  Down  Tbstimont  ik  Criminal  Cabm,  in- 
stead  of  appointdng  another  to  do  it,  and  although  he  may  inadinartenily 
and  improperly  inaert  an  oocaaional  comment  on  the  testimony,  it  wffl 
afford  no  ground  for  a  new  triaL    MUckeU  ▼.  Siale^  493. 

tS.  Ninnn  Jddob  vob  Counbil  should  Eifeb  to  Supkemx  Conn  n* 
Wat  ov  Mxhaob»  warning,  or  otherwise,  except  to  eita  ita  dodiioiia  in 
Ilia  progreia  of  a  trial,  as  by  telling  the  jury  that  the  oourt  is  respond* 
hla  to  the  sapreme  court  if  it  ezn,  or  the  like.    Id. 

tk  Bzaounov  ow  CoMimnoir  to  Takb  Tebtik  ont  ov  Intebbogatobob  a 
VOT  Rbndxbbd  Void  by  the  absence  of  a  statement  in  tiie  retnni  ol 
sneh  commission  of  the  platoe  at  which  the  ogmmiiwon  was  eoDsoiitsd. 
Snch  atatement  may  be  nsef ol  in  yarioos  ways,  bat  it  is  not  indispsn- 
saUeu    HmUnf  v.  TVicfar,  614. 

Mk  AmBMATiTB  Act  Which  WAnrss  iBBBauLABXTT.— If  the  prine^la  that 
a  diaoontiniianoe  as  to  one  of  several  defendanta  serred  with  proouas  is  a 
disoootinQanoe  as  to  all  applies  to  a  aetrs/aeiaff  on  recogniaace  of  bail 
in  a  criminal  proseontion,  yet  if  the  defendant,  after  a  disoontfmiaiiffa 
in  snch  case,  joins  in  the  demnrrer  of  the  state  to  his  plea,  it  is  an  MSaaat^ 
tiTO  act  whidi  waiTes  the  irregolarity,  if  it  amoonta  to  one.  Warrem  t. 
8UUe,2li. 

15w  Bbtbazit  must  bb  Bbtebbd  bt  Plaintitf  nr  PBBaoN,  and  where  the 
veoord  says  that  the  parties  came  by  their  attorneys,  and  that  plalntifl 
entered  the  retraxU^  this  is  saffident.     Thamaaon  v.  Odum^  160. 

20.  Bbtbazit  is  Bquivalbnt  to  Vebdict  and  Judombnt  npon  the  BMrits 
of  the  case.    I<L 

f7.  Vbbdiot  will  not  be  Distubbbd  whbbb  Tbstdiont  is  CoHTUDiarak 
WkUe  V.  Todd's  Valley  Water  Co.,  338. 

S8b  Nbwly  Disootebbd  Byidbncb  Which  could  not  Chanob  ob  MoDivr 
Vebdict  ia  not  a  ground  for  a  new  trial.     Teal  v.  State,  482. 

29l  Kbw  Tbial  ior  Vebdict  against  Evidence  will  not  be  6baiitbd»  nn- 
less  the  verdict  is  so  manifestly  against  the  evidence  as  to  show  that  the 
jnry  adopted  some  wrong  principle  in  their  deliberations,  or  that  tlidr 
minds  were  not  open  to  reason  and  conviction,  but  for  some  cause  were 
improperly  influenced.    Daley  v.  Norwich  etc.  R.  R.  Co.,  413. 

80.  Motion  for  New  Tbial  ior  Verdict  against  Evidence  should  vot 
BE  Allowed  by  the  Judge  of  the  court  below,  except  in  cases  where  he  is 
himself  dissatisfied  with  the  verdict;  and  the  allowance  of  such  a  motian 
will  be  considered  as  importing  the  judge's  dissatisfaction  with  the  wr- 
diet,  whether  it  is  so  stated  in  the  motion  or  not.    Id. 

81.  Remakes  bt  Judge  upon  Tbstiuont  Kecessabilt  Made  in  deddiag  a 
motion  to  reject  evidence  are  not  ground  for  reversaL  Reinhari  v. 
Mmer,  506. 

82.  Motion  tor  New  Tbial  not  Tbult  Stating  Ground  of  Refusal  ov 
Continuance,  which  is  excepted  to,  should  be  overroled.    Id. 

83.  Ebbob  nr  Admitting  Evidenoe  if  Same  Result  must  have  been  reached 
had  the  evidence  been  excluded,  is  no  groond  of  reversal.  RodJM  v. 
Spraggs,  607. 

84.  iNBiBUonoN  Pbofrr  zv  iTSRur  mat  bb  Refused  if  interwoven  i^iik 
another  instruction  improper  to  be  given.    Andre  v.  State,  708^ 

88.  Pabtt  Liable  to  be  Fbbjudiced  has  PBmLBOB  ov  ABKnra  EzriABAp 
TOBT  Chaboe.    Taylor  r.  Kelly^  lUKk 
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W.  iMRBxrcnoH  hot  SrsionT  Cobbict  Whigb  will  VanamcM  Bight  Bh- 
ivur  upon  tbefaoti  of  the  cue  is  not  error.    Tkomp9€n  w.  7%omp9on,  936* 

57.  ImcBncrnoK  hot  PxBsnoiTonsLT  Wobdbo^  whoie  preoiM  import  is  not 
dew,  li  objectionable  for  that  reason.    Id. 

58.  Inbtbuoiiho  Jitbt  that  Witness  Probably  Disixis  to  Atoid  Fobthbb 
SzAioifATiON  because,  after  his  examination,  he  leaves  the  court,  and, 
as  appears  by  return  to  an  attachment  against  him,  cannot  afsin  be 
found,  is  error.    Chmghlin  v.  People^  641. 

10.  Ohlt  Suok  Ihstbugtidns  should  bb  OiVBic  as  are  based  on  legitimate 
eridenoe  in  the  case;  and  it  is  error  to  give  irrelevant  instructions,  though 
tfaqr  state  correctly  abstract  principles  of  law,  if  they  are  ralcniated  to 
mislead  the  jury.    Id. 

iO.  Pabol  BviDBHca  u  Inabhibsiblb  to  Vast  Bboohd,  and  charge  is  eno- 
aaons  the  effect  of  which  is  to  shift  from  the  court  to  the  jury  the  dutj 
of  determining  what  parol  evidence  is  inconsistent  with  the  record. 
Tkamamm  v.  Odua%  109. 

4L  PUBmnio  Judob  HniWBf.y  BIaxdio  out  Bill  of  BaraKpnoirs  affords  no 
ground  for  a  new  trial  or  reversal  of  a  judgment.    MUehtU  v.  8taU,  483i 

42.  Aptbal  Libs  vbom  Obdbb  Bbfubiho  to  Quash  Bxboutioh  under  statnto 
giving  appeal  from  '*any  special  order  made  after  judgment."  QQnum 
V.  OoMNly  ofCofUm  Ootia,  290. 

43.  Appbals  muot  bb  TAXXif  m  Mahkbb  Prbbortbbd  bt  Statutb  in  cases 
wheie  appeals  are  given  by  statute.    Haight  v.  Oay,  823. 

44.  Wbit  of  Ebboh  will  Lib  oblt  ih  Casbs  whxbb  No  Appbal  is  Oivxh 
bt  Statutb.    Id. 

45.  Bbhxdt  op  Pabtt  whosb  Appbal  has  bkbb  Disiossbd  is  by  motion  to 
reinstate  the  case,  if  from  any  excusable  cause  he  has  been  prevented 
from  proeecuting  his  appeal;  and  he  may,  upon  proper  showing  and  after 
due  notice  to  respondent,  make  the  motion  at  a  subsequent  term.    Id, 

46L  Objbotiohs  to  Admissuiutt  op  Tbbtimont  oahhot  bb  Baiud  for  tho 
first  time  in  the  appellate  court.    LorSeux  v.  Kdler,  690. 

47.  ApPBLLATB    CoUBT  will   KOT  DbCIDB  upon  ADMI8BIBILITT  OP  BBOOBD 

OP  CouBT  when  bill  of  exceptions  does  not  diMslose  its  contents.    Sam* 
/ord  V.  Howard,  101. 

See  GBDmiAL  Law,  3,  4,  7»  S,  9,  15,  16;  Dakaobs*  6;  Bqurt)  Bvidbhobi 

FbAUD,  6;  iKJUROTIOirS. 

PLEDQK 

L  FkiBDaB  OP  Pbbsohal  Pbopbbtt  is  ''Mobtoagb"  thebbop  withih  Ap- 
taohmbht  Act,  the  word  being  therein  used  in  a  general  sense  meaning 
security;  and  by  receiving  such  pledge  as  security  for  a  debt»  the  creditor 
gives  up  his  right  to  enforce  his  debt  by  attachment.  Payne  v.  Bendey, 
S18. 

Si  PowBB  TO  Plbdob  Fbanohisbs  and  Biohtb  op  Cobpobation  implies,  as 
incident  thereto,  the  power  to  pledge  everything  that  may  be  necessary 
to  the  enjoyment  of  the  franchise,  and  upon  wiuch  its  real  value  de- 
pends.   PhUUp$  V.  WimUno,  729. 

POWERS. 
L  QmABTBB  OB  Mobtqaobb  in  Trust  Dbbd  ob  Mobtoagb  Containdio 
Fowbb  op  Salb  noed  not  join  in  the  execution  or  acknowledgment  of  the 
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iiittniiiMnti  DOT  ngoify  his  wiUingnan  to  make  the  sale  by  aoy  fonMl 
writing  indoned  on  the  inetrament.     L^jUr  t.  Armtirtmgt  672. 

SL  Powsft  OF  Sauk  witboot  Aid  of  Coukt  nuty  be  conferred  upon  mortgi^ee 
or  gisatee  in  tnut  deed.    Id, 

tb  Nonca  of  Saub  of  Pbopkbtt  under  trott  deed  or  mortgage  with  power  el 
m1b»  after  **  fint  giving  notice  of  the  time,  place,  etc.,  of  the  aale  by  adw- 
tiaameat  in  aome  newspaper  printed  in  Barlington,*  is  snfficient  if  onlj  * 
waakly  paper  is  iasaed  in  Bnrlington,  and  the  notice  is  pablished  in  each 
paper  onoe  a  week  for  five  saooeasiFe  weeks,  and  thirty  days  eUpse 
batwaau  the  fixat  pnUioation  and  the  day  of  aale^  notwithstanding  that 
len  than  thirty  days  intervene  between  the  ^a^  and  httt  pablicatioBs^ 
Id. 

C  WmouB  AoTBOurr  to  Pkbfosm  Sfigifio  Act  n  Grvxv  in  Power  of 
AnoBimr,  and  general  worda  are  alao  employed  therein,  anch  words  are 
lindted  to  the  partienlar  acts  anthorized.    ^ifita^e  v.  Mcrrow,  235. 

IL  PftnrcsFAii  a  vor  Bouhd  to  Noma  Bbooed  of  CSoHTXTAHCia  exeovted 
In  hia  name  by  an  attorney  to  whom  he  had  not  given  anthoritv  to  seO. 
Id. 

POSSESSION. 

L  giomaiva  Poaannov  of  Land  xb  Conssbugtxvb  NonoiTo  Au.  of  Trrta 
by  which  the  person  in  possession  holds  the  land.    WyaU  v.  maai,  618. 

%  OoNBXEUOnvi  NonoB  of  Pbiob  Deed. — ^Where  Junior  deed  is  recorded, 
bat  the  senior  one  is  not,  possession  under  the  latter  is  a  fact  admissible 
in  evidence  against  one  claiming  under  the  former  deed  to  ahow  that  he 
had  notice  of  the  latter  when  he  took  the  junior  deed.    Id, 

tb  DbOLABATXONS  of  DeFBNBANT  IN  BzaOUTION  IN  POSSKSSIOH  OF  PEBfiONAL 

FBopebtt,  Explanatory  of  his  Posbbssioh,  abb  AnitnwfBia  in  evidence 

against  the  claimant,  as  showing  the  manner  in  whioh  the  defendant  held 

posseesion.    BHoe  v.  lAde,  148. 
4  Dbolabations  of  Defendant  in  Bzbootion  dt  Pobsbbbion  of  Pbbbonal 

Pbopbbtt,  as  to  Soubob  of  ma  Txtlb»  abb  Ivadmibsiblb  in  evidenee 

againat  the  claimant.    Id, 
IL  PoflBESBioN  undbb  Equitablb  Claim  Affbotb  Pubobabbb  of  Lboai 

TiTLB  with  Notice  of  that  Equtit.    Bryan  v.  Bamtrm^  MOl 

See  Realtt;  Statute  of  FBAfn>A.  ft. 

PBESCRIPnON. 

(tuoT  OF  Law  n  «o  Sboubb  Titles,  and  the  revival  of  domaat  demands 

will  not  be  aUowed  to  Jeopardise  long'^iatablished  rifl^tk    JfeOpf  v. 

JfonnMS,  078. 

See  Adtbbsb  Po88ebsion. 

PBINGIPAL  AND  AGENT. 
See  Agehot. 

PROCESS. 
See  JuBiSDionoN,  0;  Shbbihi. 

PUBLIC  LANDS. 
L  OFnoiAii  Subvbt  of  Govbbnment  Lands  Pbbfailb  ofeb  Pbitaxb  %ow 
▼BT  THBBBOF,  eveu  though  the  lines  run  and  coraera  ma^ed  an  ns* 
located  with  mathematical  precision.    BUUngdey  v.  Btties,  126. 
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IL  IV  RkLOOATINO  LoCT  CSORITKE  MlRgKH  OB  LCTB  BUV  BT  GoVSBXIOEirr 
SURVXTOB,  JUKT  MAT  CONSIDRR  PBIYATX  SUBTXT  OV  SaMB  aS  Well  Mf 

the  known  marlu  and  oornen,  and  the  field-notea  and  |»Iat»  even  though 
mch  private  anrvey  doea  not  oorveapond  in  all  respeota  with  the  govern* 
ment  anrvey.    Id, 

l»  MoDB  OB  RauNUTDro  Ldtb  Mabkbd  bt  Gotbbhkbht  Subybtob,  Fob* 
noB  ov  Wbiob  18  Lost,  ia  to  follow  the  line  aa  far  aa  it  can  be  traoed, 
and  if  tha  oomer  ia  alao  loat,  prodnoe  the  line  in  the  aame  direction  until 
it  interaeota  the  townihip  line,  at  which  point  the  corner  will  be  pre- 
aomed  to  be,  nnleea  it  ia  proved  to  have  been  at  aome  other  point,  Ib 
which  oaaoa  atsalght  line  ia  run  from  the  laat  known  point  of  the  line  to 
aiioh  location  of  the  comer  on  the  townahip  line.    Id, 

i.  Mbbb  P088B88OB  Of  PuBUO  Labbs  of  Ubiixd  Statbb,  with  hope  of  fntnia 
entry  by  pre-emption,  ia  not  a  poaaeaior  in  good  faith.  Otftaow  v.  JJirfdb- 
<M»  772. 

%  Mbbb  8brlbb  vbob  Pubuo  Labm,  wiib  Honor  PBB-BimxoB,ia»  vntl! 
ha  makea  hii  entry,  a  tenant  at  aoflbrance;  ho  makaa  impflovMMnta  lor 
hii  own  baniflt  and  at  hii  own  riek.    Id. 

See  E0ioPFBL»8b 

BAILBOADS. 

f.  RiniBCliAB  OOMPABT  IB  LlABLB  fOB  FkAUP  OB  Nbouobvgb  qt  m  Sbb* 
TABTB  in  the  coone  of  their  employment;  and  if  anch  aervanta,  by  reaaon 
of  bribea  or  other  improper  motivee,  give  preference  to  one  peraon  over 
another,  in  receiving  freight,  the  company  may  be  held  liable  for  dasH 
agea  for  the  injary  anatained  thereby.  Bat  becanae  the  company,  from 
preaaing  neceeaity,  takee  grain  from  wagons  or  boata,  while  grain  ia  atand- 
ing  in  ita  private  warehoose  for  shipment,  if  done  in  good  laith,  will  not 
impose  a  liability.     OcUena  etc.  B.  B.  Co,  v.  Bae,  574. 

$,  Gabb,  Whbkls,  Fire-wood  bob  Enoinbs,  and  Coal  vob  Maohibb-8Bop8 
of  a  railroad  company  are  things  incident  and  indispensable  to  the  naa 
and  enjoyment  of  ita  rights  and  franchises,  and  are  indnded  in  a  deed 
which  pnrporta  to  convey  all  its  preaent  and  in  f atnre  to  be  acquired 
property.    PhiUipB  v.  Winslaw,  729. 

1  Baxlboad  Cbabqbs  vob  Freights  and  Fares  must  bb  Uniform,  and 
without  favor  or  prejndioe,  as  between  all  of  each  class  established  by 
the  company.    Galena  etc  B.  B.  Co,  v.  Parks,  662. 

I.  Baxlboad  Ck>MPANT  mat  Charge  Additional  Fare  for  passengers  who 
fell  to  purchase  tickets  at  atations  before  embarking  on  the  cars,  if 
proper  ocmveniencea  and  f acilitiea  are  f nmished  them  for  procuring  tickets 
at  such  stations.  And  this  rule  applies  to  a  passenger  who  pays  only 
from  one  station  to  another  without  a  ticket,  and  he  may  be  compelled 
to  pay  the  extra  charge  at  each  station  as  a  new  contract  made  at  such 
station.    Id, 

ftk  PAsasNGBB  MAT  BB  EjBOTBD  IBOM  Raiiboad  Car  at  any  regular  station, 
but  not  elaewhere,  if  he  refuses  to  pay  the  fare  required  by  the  railroad 
company'a  tari£EL    Id, 

%m  Passbnobr  mat  Riootbr  bob  Injurt  Sustained  in  being  Ejected  vbom 
Bailboad  Cab  elsewhere  than  at  a  station  for  non-payment  of  fare,  but 
if  there  ia  no  miaoonduot  on  the  part  of  the  company'a  agents,  nor  any 
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paeolkr  mreamabunBm  to  Joitily  it»  a  YwdiBi  of 
dMMffBt  lor  tiM  act  wffl  be  hdd  to  be  exoeHm.    /dL 
8m  Bomws  OonQiov  OAwmnHi;  Oqvtbacb,  10; 

DoMAni,  2-6;  JuvoMEwnt  S. 


See  GBmniaL  Law,  17-19. 

BEALTT. 

L  Qn.T  FfMHwiwna  oi  Good  Faixh,  Beumwoq  HnwiW'  «• 
liAim,  an  leoorer  of  the  tnie  owner  far  amoIiaralMM 
tiMir  iietiue  from  the  muL    0»bmm  t.  ArfeliM,  772. 
JL  WLoLE  PoBBMBom  oy  Lavd  is  Pmbuioed  to  bays  Maab  Ast 
n  GoHBinov  lor  hie  own  emeUoKBtiony  end  to  have  iooaited  a  i 
nwaid  in  the  tnunediale  benefit  iriuoh  he  raq^  from  the  enhaneed  pro- 
oftiMeoO.    Id, 
8ee  BovA  Vam  PuuHAOBii  HonavD  Aia»  Win^  l-Mi 


BBOOSDa 

OouBS  BAS  FDwn  TO  Amihd  ns  RiocwnMi  eeeoriing  to  tbt 
fMt|  thoDgh  eabeeqnent  to  the  time  at  which  JndgnMot  waa  nndend. 
8o  where  a  Judgment  wae  coneetly  entered  on  the  derk^  minnte-book  in 
aeoordanoe  with  the  opinion  of  the  court  on  file,  bat  in  making  ap  tlie 
laoord  of  the  ceae  the  clerfc  made  a  mlBtake  in  entry  of  the  jndgmeatt 
the  court  had  power  to  amend  or  correct  iti  reoord  in  aoeordanee  with 
tiie  tact,    nm  T.  Hoo9er^  70.  ' 

%  FfeorxB  Pbaoxiob  to  Obtain  Gobbbction  ob  Rboobd  is  bt  Mobob,  with 
dne  notice,  to  the  oppoeite  party,  and  it  ie  improper  for  the  derfc  to 
alter  or  amend  a  record,  even  on  the  direction  of  a  member  of  the  eoniti 
without  a  motion  and  notice  to  the  oppoeito  party.    Id, 

tb  OoPT  OT  DiGRBB  ov  CouBT  OF  SisTEB  Statb  anthenticated  by  the  dert 
of  that  court  forma  an  eeaential  part  of  the  record,  and  aithoogfa  in  reality 
a  copy,  it  becomea  an  original  part  of  the  reoord  for  the  pnrpoae  of 
making  out  a  tranacript  of  the  caae,  aa  it  appeara  of  record  in  the  court 
whence  it  cornea.     Wett  Fdiekma  R.  R.  Co.  t.  TkonUxm^  778. 

ii  BxiBTBKCB  OF  Pboiossort  Notb,  Subjbct  OF  SuiT  in  a  aiater  atate,  ia 
merged  in  the  jadgment  of  that  oonrt,  and  can  only  be  aevei-ed  from  it 
by  the  reveraal  or  readaaion  of  that  judgment.    Id, 

C  Cbbtificatb  of  Glbbk  OF  ComncT  Covbt  of  Sibteb  Statb  ia  a  aaflficiant 
exemplification  of  the  record  in  a  caae,  when  the  dark  oertifiea  that  he 
made  a  trae  copy  of  the  reoord  aa  folly  aa  the  aame  ramaina  on  file  and 
of  reoord  in  hia  office.  It  ia  no  defect  that  the  raaaona  npoa  whidi  the 
Jadgment  of  the  oonrt  waa  founded  are  wanting.    Id, 

See  Bboistbatiov. 

BEGISTBATION. 

1  Byy***^  XV  Which  Dbsobiption  of  Land  Convbtbd  bt  Dbbd  is  Omorbd 
doea  not  impart  conatmctire  notice  to  a  anbaeqnent  pnrchaaer  in  good 
iaith,  without  actual  notice  of  the  conreyance.    Ckoanberlaim  ▼.  BelL  2GQL 
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A.  LnmLnrsAmoH  or  Bboobd  ov  Dbid,  Bi/Di  arvr  Died  is  Bboobdsd^ 

cftn  imptrt  notlM  only  from  the  tiine  it  wm  made»  and  can  in  bo  wmy 

impair  or  defeat  a  title  prerionsly  acquired.    Id, 
S.  DmoK  OT  BiomniATiON  Aor  u  to  Givb  Ck>N8TB0CTiYB  Nonoi  of  tlia 

facte  that  appear  npon  the  face  of  the  record.    And  this  act  ia  to  be 

strictly  oonstnied.    Id. 
4.  Statotb  RsQimtiiro  BsooBDiiro  or  Mabbiaos  Sbttudcbvts  is  iob  Bbsb* 

vn  ov  Gbbditobs  and  bonajlde  pnrohaaen.    ReMari  ▼.  JliSer,  (SO0. 
iw  Ubbboobdbd  Mabbiaob  Sbttlbmbnt  is  Good  between  the  parties*  and 

Is  admisrihle  In  evidanoe  if  the  execution  is  proved,    /i. 

BEMAIKDEB& 

Got  OB  Bbrudibbt  otbb  ow  Reicaxndbb  moct  bb  CoHsmiT  'wrb 
iBAn  Wbiob  Dovob  Holds.    Oook  ▼.  WaUer^  401. 

BENT, 
flee  Ii4B»L0B]>  AMD  Tbhabt»  S. 

BSVSBSIOK. 

POBcnusBB  ov  Bbtbbsboh  must,  nr  Coubv  ow  Bquitt,  Fbovb  nuv  Ha 
Oavb  FuUi  Vautb  therefor;  and  this  rale  applies  with  greater  foroe  to 
a  porohsser  who  stood  in  the  relation  of  trastee  to  the  remaindaraisii. 
Jfoy  y.  Jfoy,  481. 

flee  Bbkatbs  ow  DmasDWxn,  & 

EIPABIAN  BIGHTS. 

L  Fbiob  Apfbofbxatob  of  Watbb  iob  Muhno  PuitFOSMi  Is  entitled  to  have 
the  water  flow  without  material  interraption  in  its  natural  channeL 
Bear  i^tver  etc  M.  Co,  t.  N,  T.  M.  Co.^  325. 

I.  Pbiob  Affbofbiatob  is  Bntitlxd  to  Watbb  so  UNDimiriSHBD  ni 
QuAimTT  as  to  leave  sufficient  to  fill  his  ditch,  as  it  existed  at  the  time 
of  the  subeequent  appropriations  of  the  stream  above  him.    Id, 

t,  DSTKBIORATIOir  IN  QUALITT  OW  WaTBB  CaUSKD  BT  ITS  USB  BOB  MlHIirO 

PuBPOSXS  before  it  reaches  the  ditch  of  a  prior  locator  is  damnum  ah§qu§ 
injuria.     Id, 

ii  Pbiob  Looatob  or  Mnniro  Ci*aix  on  Baitk  of  Stbbam  has  Biobt  to 
Ubb  or  Bbd  of  the  stream  for  the  purpoee  of  fluming  or  working  his 
daim,  and  may  reooTer  damages  for  the  obstruction  of  such  right  by 
parties  who  subsequently  erect  dams  or  embankments  upon  the  stream, 
by  reason  of  which  he  is  hindered  from  working  his  claim  by  flumes  or 
other  necessary  means  or  appliances.    Sims  v.  Smith,  233. 

fb  Pbiob  Appropriatobs  of  Watbb  fob  Mining  Pubfoses  abs  not  Lm* 
RBD  to  Qu anttft  OF  Watbb  they  have  turned  into  their  ditch  in  the  first 
instance,  unless  by  the  general  plan,  sise,  and  grade  of  the  ditch  it  was 
not  capable  of  carrying  more  water  than  was  then  diverted.  If,  by  rea- 
son of  bowlders  or  stones  in  the  ditch,  or  of  irregularity  in  the  grade  at 
that  time,  it  was  not  capable  of  conveying  as  much  water  as  its  general 
sise  would  indicate,  the  owners  would  have  a  reasonable  time  to  adjust 
tiie  grade  Snd  remove  such  obstructions,  and  then  fill  the  ditch  to  its 
capacity;  but  if  they  fail  for  an  unreasonable  time  to  do  this,  they  will 
be  limited  to  the  amount  originally  diverted,  and  subsequent  appropri* 
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aton  wffl  be  entitlid  to  tiie  reridne  of  tiie  w&ter  in  tlK  alreHB.  irUl 
T.  TWcTt  VaUeif  Water  Ca.^  338. 

6.  Pabtt  ahd  Hn  PEnm  are  Ebtofpxd  nunt  CLAmnro  Watek  or 
Btbmau  by  right  of  prior  appropriatioa,  whao  rach  {nrty  has  stood  by 
and  wen  another  appropriate  the  water  at  great  ezpenae  without  iniatm- 
Ing  the  latter  of  his  |nior  right.    Parke  v.  KUhamt  310. 

7*  TufANTt  III  Common  mat  Jour  ly  AcnoH  lOB  Divwataav  ow  Watoi 
or  Stbeam,  since  this  is  in  the  nature  of  a  nnisance.    ItL 

•>  DiTKBTIKO  WaTIB  »0M  ITS  NaTUKAL  ChAKHKL  fOK  PUBPOflB  OF  DbAIS- 

AGS  SiMPLT  is  not  snch  an  appropriation  of  the  water  as  giv«s  to  the 
person  so  divwting  it  a  prior  right  thereto,  as  against  others  who  wirii 
to  appropriate  it  for  nsefal  porpoees.    MaerU  t.  BiebuUj  257. 

H  BiasT  TO  UsB  or  Watkb  Relates  to  Date  or  Gommebobmbut  or  Wore 
dooo  with  the  bonaJSde  intention  of  appropriating  it  to  a  nsefnl  pvposa 
Id. 

V^  MiBB  Cbahob  nr  Use  or  Water  num  Oke  Mmvo  Logatiov  to 
AvoTiont  does  not  f otfeit  the  appropriator's  prior  right,    id, 

SALES. 

I.  8aU  OV  PEBaONAL  PBOFEBTT,  TO  BE  VaUD  AOAI1I8T  CBEDITOBBb  mnst  bs 

aooompanied  by  an  aetaal  and  oontinned  change  of  possession.  WkUmeg 
V.  Stark,  860. 

1.  Mutual  Cahoellation  or  Oohtbact  or  Sale,  the  vendor  taking  bade  the 
snbject-matter,  and  vendee  taking  back  notes  given  in  oonsidention, 
willy  as  between  the  parties,  as  effectually  revest  the  title  in  the  vendor 
as  would  the  most  formal  conveyance;  and  the  resamption  of  possesnoa 
by  the  vendor  makes  his  title  good  against  creditors  and  bonajtde  pur- 
chasers.    Tomlineon  v.  Jtoberls,  367. 

t,  EnrsoT  or  Revested  Tittji  to  Pkbsonal  Pbopebtt  as  to  Vesdeb.— 
Where,  by  mutoal  annulment  of  contract  of  sale,  the  seller  has  become 
revested  with  title  to  property  sold,  as  a  horse,  for  instance,  by  taking  it 
back  and  retaming  the  consideration,  it  is  as  competent  for  him  to  con- 
tract with  the  vendee  for  the  letting  of  the  horse,  as  with  any  other  per 
son,  and  the  vendee's  possession  under  such  letting  is  not  frandnlent  si 
to  the  possession  of  the  vendor.    Id, 

4.  Aobeememt  roB  Fdtube  Sale. — Where  vendor  and  vendee  have  mutaslly 
agreed  to  rescind  a  contract  of  sale,  and  the  vendor  takes  the  propertj 
back  and  returns  the  consideration,  but  a  new  arrangement  is  msds 
whereby  there  is  an  executory  agreement  to  sell  to  the  same  vendee,  tie 
new  arrangement,  regarded  independently  of  the  previous  transactions, 
is  not  to  be  considered  in  legal  effect  a  sale  and  mortgage  back,  so  as  to 
make  the  vendee's  posnssion  fraudulent,  but  as  a  mere  agreement  for  a 
future  sale.    Id. 

&  IvETBVonoN  Relative  to  Chattel  Mobtoaob  u  Cobbbct,  where  vendoi 
and  vendee  have  mutually  abandoned  a  contract  of  sale,  by  the  vendor*! 
reoeiving  back  the  property  and  retumiug  the  consideration,  but  enter- 
ing into  a  new  arrangement  forming  an  executory  contract  of  sale  to  the 
same  vendee;  if  the  jury  are  charged  that  if  they  should  find  that  the 
new  arrangement  had  any  connection  with  the  prior  purchase,  or  that 
tiie  contract  of  sale  was  abandoned  in  contemplation  of  the  new  arrange- 
tn^aU  then  such  arrangement  was  in  effect  a  mere  mortgsge  of  the  prop 
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mtj  to  the  origfiMl  vvBdor  m  teeoritj  for  tlM  prio«»  and  m  a  mortgig* 
■ibjeot  to  tlM  ordiiiftry  mle  forbiddiiig  the  retantlMi  of  pnwBwion  by  tbe 

Judicial  Salis;  EnAnt  ov  DiccDuraa,  13-16;  Broppkl;  Wajoustt. 

SEDUCTION. 
8eo  CBimvAL  Law,  2(^2A. 

SERVITUDES. 
See  BAsnam;  Bminan  Domaiw.  2 

SHERIFFS. 

Av  OoMiiov  Law  avd  bt  Statcts  or  Caldosnia,  Fobmxr  Shsriit  muot 
OomuBSB  BnounoN  ov  Finai.  Proobss  which  he  began  to  ezeoote  be- 
iora  tha  election  and  qnalifieation  of  the  new  Bheriff,  and  he  muat,  though 
eat  of  office^  execute  the  conveyance  of  real  property  sold  by  him  beforr 
the  ^[nallflflation  of  hit  eacooaaor.    People  v.  Boring,  331. 

See  Dbeds,  19;  Ovfzgk  and  OmcsBa,  8. 

SPECIFIC  PERFORMANCE. 

L  OouBSB  09  Chaztobbt  wili.  Dbobks  Spbcitio  Pbbvobmavob  ow  Pabol 
CoarsxAor  AwwEcrao  Laxow,  where  it  appean  that  one  of  the  parties 
haa  in  good  faith  executed  hia  part  of  it,  and  cannot  be  compenaated  in 
dauMgaa,  or  where  it  wonid  operate  aa  a  fraud  to  one  party.  Wynn  v. 
Oarland,  190. 

Sl  Bncojno  Exxouhon  ot  Cortract,  in  Equity,  is  Matix&  ot  Sound  Dis- 
OBSTIDN  IN  CouBiT,  and  not  a  matter  of  abaolute  right  in  the  party  who 
aaka  it.    Id, 

8.  Courts  or  Equity  will  Drorxr  Sfroivio  Perioriianob  whbbb  TBBMi 

OT  AORXBMXNT    HATB  NOT    BEEN  StRICTLT  COBVUXD  WITH,  Or  whure 

auch  terma  are  incapable  of  bein^  atrictly  complied  with,  if  there  haa  not 
been  groaa  negligence  in  the  party,  and  it  ia  conacientiona  that  the  agree- 
ment ahonld  be  performed,  and  if  compensation  may  be  made  for  the 
injury  oocaaioned  by  the  non-compliance  with  the  strict  terma;  for  the 
doctrine  of  anoh  oourta  ia  not  forfeiture,  but  oompenaation.    Id, 

ii  CouRTB  OF  Equity,  in  Some  Cases,  will  DbobebSpecifio  Exbodtion,  not 
aooording  to  the  letter  of  the  contract,  if  that  will  be  unconaciantioua,  but 
they  will  modify  it  according  to  the  change  of  circumatanoea.    Id, 

C  Mutuality  in  Conteaois  is  Ordinarily  Nbci8bary  to  Authorize  CouBif 
TO  DBC3REB  Speoiiio  Periormancb  OP  Them;  but  if  a  man  haa  per« 
formed  a  valuable  part  of  an  agreement,  aud  ia  in  no  default  for  not  per- 
forming the  residue,  then  it  ia  but  reaaooable  that  he  ahould  have  a 
apedfic  execution  of  the  other  part  of  the  contract.    Id. 

8l  Doctrinb  or  Pabt  Perpormance,  in  Reperenob  to  Parol  Contraoib 
respbotino  Lands,  is  Appucablb  to  lioeuaea  executed,  where  one  ol 
the  partiea  haa  done  all  on  hia  part  that  he  assumed  to  do.    Id, 

7*  Validity  op  Contract  is  not  Indispensable  Element  of  the  cause  of 
action  for  specifio  performance;  and  a  parol  agreement  between  partiea 
aa  to  the  diapoaition  of  land  by  will,  upon  good  oonaideration,  and  partly 
parfonned,  will  be  enforced  by  apecifio  performance,  though  the  will  be 
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fold  lor  wan*  €f  ^trnHMmytnamhrntQi  afttesliiigwil 
Jftupc,  63S. 

Bm  g^MMM^  8;  Lahduxbd  ahd  Tevavt,  & 

STATUTES. 

icAfimB  Whuob  Takb  Emor  SxHnxAAjnoimLT  bhouxji  i 
TooBHKft  in  dttonniiiing  their  e£Eect.    BMop  t.  BOfb^  61ft. 
0M  OvnxrrunoRAL  Law;  Evidmici^  L 

STATUTE  OF  FRAUDa 

L  Past  FnvnuiAircB  ow  Vibbal  OomKAor  ob  Salb  or  Labd  ttkm  tbt 
oootiBfOt  or  nlo  cot  of  the  statate  <rf  f ruidi.    Maddox  t.  Mawe^  63Sw 

t»  Scatotb  ov  Fbauxw  was  not  Imtbndbd  to  Faoojtasb  Fbaus,  hot  to 
pnvwit  its  perpetmtioa.    Id. 

tb  ScATDTB  or  FBAnm  dobs  not  Exgludb  Fabol  Etzdbnob  or  Oobtbact 
bbtwbbv  Qbavtob  and  Gkantbb,  by  which  tho  doed  wbi  nuida  to  tho 
gnuitea  to  enable  him,  MOgenti  the  bettor  to  MnAodgiyotiMtiUB.  CU- 
Um  t.  TiiUm'$  Adm'r,  808. 

ii  Dbtendant  mat,  on  HsABiNQto  Atail  HnwBTir  or  Sxatdtb  or  Fbauds^ 
nouoB  NOT  Sbt  up  in  hib  Answbb,  where  he  haa  denied  the  maUiig 
of  the  agreement  chai|^  in  the  bilL  If  defendant  pceaenta  the  iame  of 
agreement  or  no  agreement,  the  complainant  must  prore  a  Talid  agree* 
mentb  It  is  where  defendant  admite  a  verbal  agreement  that  he  mvet,  in 
Ilia  pleadinge,  insist  npon  the  statute  of  frands.     Wymn  v.  Owiamd,  190i 

i^  F08BB88ZON  Tabbn  Pubsuant  to  Pabol  Pcbobabb  or  Rbautt  Takbi 
Oasb  oirr  or  Statotb  or  Fbauds,  but  a  oontinnaace  of  posaeesion  by 
one  porahasing  while  in  possesaioa  will  not  do  so^  it  seems;  bat  the  par- 
chaser  cannot  be  tomed  oat  nntil  the  porohase  money  is  repaid.  Tkom^ 
sen  T.  Tkompmm^  638. 

See  Easbmbntb,  I,  2;  EzBOOTOBa  and  ADMiNisTBATOBa,  18. 

STATUTE  OF  LIMITATIONS. 

L  Skatutb  or  LnoTATEONB  DOBS  NOT  Bon  in  Fatob  or  Tbnant  in  ComioB 
Bbobitino  Undub  Shabb  of  profits  of  the  common  property  nntO  he 
begins  to  hold  adversely,  to  the  knowledge  of  his  co-tenant.  Ht^  t. 
McDonald,  487. 

8l  Statutb  or  Likitations  dobs  not  Bboin  to  Bun  in  Fatob  or  Ptb- 
OHASBB  or  Pbbaonaltt  at  administrator's  sale,  made  under  a  void  order 
of  court,  until  the  appointment  of  a  succeeding  administrator.  W^aiti 
Adm*r  v.  Smmbo^  89. 

See  Eratbs  or  Dbobbbbw,  10;  Ezbootobs  and  AuMiNisrBATOBa,  14, 15, 81 

■ 

STABE  DECISia 

Dbodion  or  CooBT  on  Fobmbb  Appbal  n  Law  or  Oabb. 
IFotter.  134. 

STBEETS. 
See  HiOHWATB. 

8UBETYSHIP. 
8m  Bail;  EsxorPBU  4. 
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TAXATION. 
!•  PftoouDDrfls  loa  OonmuunoN  ov  Tax  Tuxia  abs  or  Katubb  ov  Bq& 
ov  Pbaob,  and  are  governed  by  the  ordiiiary  mlea  of  ehanoeiy  pnottoa. 
All  evideiioe  resting  in  parol  mnet  be  presented  in  the  fonn  of  wiittea 
depoaiti<»s  nnleie  dispensed  with.    Paiifne  ▼.  Jkmleif^  187. 

SL   TAZSALIyTOBSVALmtinUDMOTBXTBHDTOlSTlBaBVOVBoCHTlirAini 

or  CSoMMOii.  One  having  paid  his  share  of  the  tsz,  the  intersst  of  tiM 
other  may  be  sold  lor  the  balanoe.    IdU 

TIMB. 
L.  IiOis  iTFOH  Whioh  DrroH  is  Litmwd«i>  to  bb  Duo  shoold  be  nin  within 
a  reasonable  time  after  the  line  of  preliminary  sonrey  has  been  nm,  in 
ocder  to  make  the  right  of  the  ditch-owners  date  back  to  the  timeof  sneh 
survey;  what  is  a  reasonable  time  most  depend  npon  the  olxoomstaiieea 
oftiMoaae.    Parl»  v.  JRUonh  8ia 

See  CosTBAon,  12. 

TRBSPASS. 
flea  Cbimixaii  Law,  18,  U;  Comri'iTUTiowAL  Law*  4;  Bgoirr,  6|  FtooBii 

Mnrxa  ahd  Mzxuro,  3;  KaouoBBicniv  1. 

TRUSTS  AND  TBUSTBBS. 

L  Tkuar  Abibdio  ob  RBSULmro  bt  IicpuoAnoH  ob  CosRBuonoir  ot  Law 
OUT  ov  CoNVBTAiraB  ov  Lahdb  is  one  expressly  ezoepfeed  from  the 
operation  of  the  Qeoigia  statute  of  frauds  by  the  ststnte  itself.  Mad- 
dox  V.  Rawe^  £35. 

'%  SiTTiJunNT  BT  DxKD  ow  Tbust  UPON  Gbabtob'b  Dauohtsb  of  certain 
slaves  for  life,  and  in  the  event  of  her  marriage  then  in  tmst  for  the  Joint 
nse  of  herself  and  husband  and  the  survivor  of  them,  and  on  the  death  of 
the  survivor  to  issue  that  may  be  bom  of  such  maixiage  abaolutely,  will« 
in  a  case  where  the  daughter  marries  twice  and  has  issue  of  both  mai^ 
riages,  vest  the  property  in  the  issue  of  both  maxriages,  share  and  share 
alike.    Maiif  v.  May^  431. 

t,  PUB0HA818  or  TrUBTBES,  LfCLUDINO  ExXOOTOBfl,  ADMUmnLATOBSy  AHD 

GuABBiAKS,  when  made  in  obedience  to  the  duties  of  the  trust,  impose 
npon  them  a  personal  liability;  the  seller  must  look  to  them  for  payment^ 
and  they  must  look  to  the  trust  estate  for  reimbursement.  Saaiford  v. 
Howwrd^  101. 

lb  FUBGHASXB  AT  SHBBI7F's  SaLB  DOIS  KOT  BbOOM B  TbUSTBB  BOB  EXBOUTIOV 

DxBTOB  BT  Bbfbbsbntations  made  by  him  to  the  plaintiff's  attorney, 
to  the  effect  that  he  intends  to  porchsse  for  the  debtor,  where  there  ia 
no  contract  to  that  effect  with  the  debtor,  and  he  furnishes  no  part  of  the 
consideration,  and  no  fraud  is  shown,  and  the  representations  do  not 
sppear  to  have  prevented  competition,  so  as  render  the  sale  invalid. 
QWmH  v.  CSorter,  6»». 

« 

See  MoBTOAOis,  5;  Vbnook  and  Vbvdbb,  7. 

USAGK 
Ciaob  is  Inadmubiblb  to  Vabt  ob  Costtbadios  Wbhtbv  OoBnucn. 
iVr  Biosb  a  J.    Cw  v.  PeUrmm^  145. 

Sea  CoMiioif  Cabbibbs,  %  M. 
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USURT. 

Bm  KaOOTLABLB  iHBTBiriBRn,  IIL  17. 

VENDOR  AND  VENDEE. 

L  Pabtt  Who  Ustdsbtaus  to  Ssll  Laud  Whigb  rb  hab  alrbadt  Our* 
TKTXD  to  Another  is,  in  oonitrnotion  of  law,  responaible  for  a  fraud  iipQ» 
.  the  purchaser,  although  at  the  time  he  ntade  the  seoond  deed  he  had  for- 
gotten that  he  had  exeoated  the  prior  oonveyanoe,  and  had  no  intentioB 
to  deceive  or  defiand  the  second  purchaser.    Alvarti  ▼.  Bramum,  274. 

2.  Vbkdob  or  Land  Who  Knowiholt  Misbbfreskkts  Matkbial  Facts  will 
not  be  permitted  to  deriTe  sny  benefit  from  the  trsnsaotion;  bet  the  in- 
jured party  hss,  in  such  a  case,  the  right  to  elect  to  rescind  the  contmet 
and  recover  the  pnrohaae  money,  or  to  proceed  upon  the  oorenanta  m 
his  deed.    IdU 

t,  MisTAXs  IB  Ebf&bsbzteation  or  Fact  Matbrial  to  Comtbact  is  soA- 
cient  ground  for  setting  it  aside.    Id, 

4.  Vbboob  is  GiriLTT  or  Fbaud  it  Hb  GoBOBAiii  Dbtbct  in  Trlb  to  Laniv 

which  does  not  appear  on  the  face  of  the  title  deeds;  and  the  rendee  may 
either  bring  an  action  on  the  case,  or  file  a  bill  in  equity  for  relief.  Brf» 
oia'tf  Executor  v.  Boothe,  117. 

5.  Mbasubb  or  Bquitablb  Rbubt  roB  Fbaudulbnt  Concbauixnt  bt  Vbv* 

DOB  or  Dbtbot  in  Tttlb  to  Goybbnmbnt  Land,  in  consequence  of  which 
the  vendor's  entry  of  the  land  was  vacated  and  canceled,  is  a  return  of 
the  purchase  money,  with  interest  thereon,  and  the  value  of  the  vendee** 
improvements  made  on  the  land,  less  the  rents  and  profits  of  the  land. 
Id. 

•.  Entbt  on  Land  vndbb  Pubobasb  is  Amicablb  to  Right  or  Vbndob  so 
long  as  the  vendee  looks  to  the  vendor  for  title,  but  as  soon  as  the  deed 
is  made,  the  vendee's  possession  becomes  adverse  to  all  the  world,  and 
when  continued  for  twenty  years,  bars  a  suit  to  recover  the  possession. 
OoBiom  V.  Dcnaidaon,  723. 

7.  In  Aobbbment  ob  Contbaot  bob  Salb  or  Lands,  Vbndob  Bbooubs  Tbcs- 
tbb  or  Land  for  the  benefit  of  the  vendee,  and  the  trust  thus  aoquirwi 
by  the  vendee  arises  or  results  by  the  implication  or  construction  of  law. 
Maddox  v.  Rowe,  535. 

8w  Vbndors  or  Land  Rksbbtino  Option  to  Dbolabb  Contbaot  Void  foi 
default  in  payment  at  stipulated  time  must,  to  avail  themseivss  of  tha 
reservation,  declare  their  option  at  the  time  of  the  default.  Hail  v. 
Delaplaine,  57. 

9l  Vbndob's  Dbclabationb  AmcB  Oonybtanob  or  Rbalty  are  admissiblo 
to  defeat  it.     Thompton  v.  TVbfiipiOfi,  638. 

IOl  Vbndob's  Libn  is  not  Waivbd  bt  Rbnbwal  or  Notb  Given  bob  Land, 
though  the  renewed  note  included  other  consideratioiis,  as  for  wheat,  elo. 
Mima  y.  LocteU^  521. 

11.  Vbndob's  Libn  mat  bb  Waivbd,  bithbb  Ezpbbsslt,  ob  bt  Impuoatior. 
Id. 

tSL  Whbthbb  Acobftancb  or  Rbnbwbd  Notb  bob  Pubohasb  Monbt,  sad 
which  indudes  other  considerations,  is  an  implied  waiver  of  vendor^ 
Usn,  Is  a  question  of  law  for  the  court,  and  not  one  of  faet  for  the  Juiy, 
/A 
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IS.  Vkhdob's  Lmr  n  upon  TVholb  and  Evkbt  Past  or  l>andw  If  a  pui 
be  lost  by  pAramoaot  title,  bo  as  to  entitle  the  vendee  to  an  abtttement, 
the  residue  of  the  land  is  liable  for  the  balance.    Id. 

14.  Vkndob's  Lun  18  UPON  Land,  especially  when  sold  with  notioa,  and 
not  npon  the  proceeds.    JtL 

Ifi.    V]BNDKK*8  ExaOUTOB  IS  PbOPBB  PaBTT  COMPIAZNANT  TO  DUCAND  BSLOf 

IX  Equitt  aoainbt  Fraudulent  Vkndob,  where  the  only  relief  to  be  ob- 
tained is  a  retom  of  the  parchase  money,  and  no  desoendible  or  traasmia- 
siUe  interest  in  the  land  under  the  porohase  remained  in  the  Tendoeb 
Dryam^a  Bxeeutor  v.  ^oo<Ac,  117. 

10.  VkNDBB'8  ExBOUTOB  18  NOT  BaBBBD  op  RKUBP  A0AIN8T  FBAUDUUDTr 

Vbndob  by  becoming  the  purchaser  at  m  sale  prerionaly  made  under  order 
of  the  probate  court,  when  all  the  vendee's  right  and  interest  in  the  land 
bad  been  extinguished  prior  thereto.    ItU 

17.  MBA8UBB  or  Dam Aon  pob  Failubb  op  Vendob  to  Oohtvt  real^,  by 
deed  with  covenants  of  general  warranty,  according  to  agreement,  be 
being  disabled  to  comply  with  the  contract  by  reason  of  failure  of  hia 
title  without  his  own  fault,  is  the  amount  of  the  pnrohaee  money  and 
interest.     Hail  v.  Dek^plaine,  67. 

IB.  Mxasubb  op  Daxaobs  pob  Failubb  bt  Vbndob  to  Conybt  by  deed  with 
covenants  of  general  warranty  and  covenants  to  idemnify  in  esse  of  hah 
ure  of  title,  for  increase  of  value  of  real  estate,  where  be  has  put  it  out 
of  his  power  to  so  convey,  would  be  the  difierenoe  between  the  sum 
agreed  to  be  paid  for  the  land  and  the  value  of  the  land  at  the  time 
the  conveyance  should  have  been  made.  If  the  latter  Tahw  ia  an 
over  the  purchase  price  agreed  on.    Id, 

WABBANTY. 

h  Wabbantt  op  Fazb  and  Mbbckantablb  Abtiolb  18  Impubd  in 
tory  contract  to  deliver  a  quantity  of  com.    Babooek  t.  2fWee,  MO. 

S,  Impubd  Wabbantt  that  Cobn  to  bb  Dblitbbbd  d  op  Faib  and  Mbb- 
OHANTABLB  QuAUTT  is  not  wulved  by  acceptance  of  the  com  by  a  ware- 
houseman, cr  by  the  purchaser  himself;  and  such  an  aooeptance,  evea 
with  opportunity  of  inspection  and  without  complaint^  only  raises  a  pre- 
sumption that  the  com  was  of  the  quality  contemplated  l^  the  parties^ 
Id. 

WATBBCOUBSSS. 
See  RfPABiAN  BioBn, 

WILU3. 
1«  KovcuPATiTB  Will  n  Unwbrtbn;  and  b  signed  writiqg  intended  as  a 

wlB,  but  not  duly  attested,  cannot  be  set  up  aa  b  Bunonpalire  wfIL 

Stamper  t.  ffaoht  611. 
2.  Will  Euhjutmd  Jointly  by  Two  PxBaoira  n  Vaud^  where  it  sinqily 

professes  to  dispose  of  all  the  estate  of  the  one  who  should  fliat  die  te 

the  survivor.    LewU  v.  ScqfUUL^  404. 
S.  Upon  Pbogbbdinos  pob  Pbobatb  op  Will,  QunmoN  bbiobb  Coubt  is 

simply  whether  the  writing  is  the  last  will  of  the  deceasedt  and  whither 

It  was  duly  executed  and  published  by  him  as  such,  and  it  should  be 

tried  unincumbered  by  any  question  whether  the  testator  In  his  life-tiBM 
DM).  YoL.  Lzym-M 
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baa  proTided  for  any  of  hla  children  omittad  by  hia  will,  and 
anch  omiaaion  waa  intenticnuLl  or  aoddentaL    Loriaix  ▼.  KdUr^  6ML 

4.   PaBOL  EnDMNGB  18  ADM  ISBIBUB  WHSV  ITB  iNTBODDOnOV  U  BbQUIBKD  BT 

GoirviDB&ATioMB  EzTBimio  OF  Will,  where  it  tenda  to  eatabliah  and 
anatain  the  will,  or  where  it  conaiati  of  deolarationa  of  the  teatator  made 
»t  the  time  of  the  execution  of  the  will,  and  ahowing  ita  XoffX  qnalifys 
aooh  evidence  ia  part  of  the  tf  gutm.    Id, 

ft,   OhLT  PXB80V8  COMPKTBNT  TO  CONTIST  WiLL  ABB  HUBIl  OV  BXAIOT,  OB 

DxBrBXBUTKBB  Ehtitlbd  TO  PBBaoNALTT.    Meyer  ▼•  iV09»  ^1- 
6.  ExBOUTOB  IB  KOT  Ikoompbtbbt  WnvB88  TO  WiLL  wileH  be  la  »  kgptae 

or  deviaee,  or  baa  an  intereat  in  the  eatate  beqneatbed  to  him;  hot  bia  h^ 

tereat,  to  the  extent  of  oommiaaiona  to  which  he  may  be  entitled  aa  eiao 

ntor,  will  not  be  anch  aa  will  exdnde  him.    id. 
7*  CoMTBnAifT  Who  is  Pabt^  to  Suit  is  Ikoompbtbut  WxcBBSiTO  Dbrat 

Ebtablishmxiit  ow  Will.     Tayhr  ▼.  Kdley,  160. 
8.  Undub  Intlubkox  in  Exxgution  of  Will  is  Such  as  AMomm  to  Fobob 

AND  CoxBOiON  destroying  the  free  agency  of  the  teatator.    /d. 
$m  Mibbbfbxsbntatioh  not  Pboducino  DiBBor  EviBor  nr  iNiLUXBcira 

Bbquxst  to  Pabtt  Mubbfbbsbntxd  will  not  vitiate  a  wilL    /d. 

10.  Subsbqctbnt  Ratiiioation  AFTsk  RxKOTAL  OF  Undub  Influxbcx  da- 
atroya  the  eflfect  of  anch  ondue  influence  aa  a  groimd  foraaeaJUog  tba 
validity  of  a  will.    Id. 

11.  Qbbat  Aob,  Bodlt  Infirkitt,  and  TM»ATit»n  Mind  bo  not  Viiiatb 
Will  made  by  one  poeaeasing  a  recollection  of  the  |«yp«iiy  to  be  be- 
queathed and  the  manner  of  ita  diapoaition.  It  ia  not  neoeanry  that  the 
memory  should  be  perfect  and  the  mind  unimpaired.    Id, 

12.  AoBEXMBNT  Bevokino  Will  IN  Pabt  doca  not  work  m  revocatian  aa  to 
the  remaining  property  mentioned  in  the  will  but  not  in  the  agreement. 
Id. 

18k  Pboponbnt  of  Will  oannot  bt  his  Aoxs  ob  Dbolabationb  Dxibat  its 

Pbobatb  to  the  prejudice  of  other  legateea,  notwithstanding  he  may  also 

be  a  legatee.    Id. 
14b  CoNSTBUcnoN  OF  Instbumbnt  Offxbbd  fob  Pbobatb  is  Qubbtioh  ob 

Law;  and  after  it  ia  proved  to  be  a  wiU,  the  court  ahoold  inattuct  the 

jury  of  ita  nature  as  such.    Id. 

1ft.   RXMAININO  PbOVTSIONS  OF  WiLL  ABB  NOT  DXPBIVBD  OFCHXIB  TiSTAlfXN- 

TABT  Chabacteb,  nor  the  instrument  rendered  ii»^w»<amKlo  to  probate, 
from  the  fact  that  some  of  its  provisions  may  have  had  the  f oroe  of  a  con- 
tract, and  may  have  become  operative  during  the  life-time  of  the  testa- 
trix.   Id. 

18.  Admission  of  Will  to  Pbobatb  Dbcidbb  Kothino  but  m  Dub  Bzbcu- 
noN  AND  PuBLTOATiON,  and  the  rights  of  one  claiming  a  aharo  of  tha 
estate  on  the  ground  that  he  is  not  mentioned  in  the  will  are  not  oonciaded 
by  anch  decree.     Lorieux  v.  KeUer^  696. 

17.  Will  Takes  Effbct  onlt  at  Death  of  Txstatob.    Id. 

1ft.  Effect  of  Will  Depends  in  Gbbat  Mbasubb  on  ns  OoNSTBUonoN) 
and  any  law  which  changes  a  rule  of  construction  that  appliea  to  and 
governs  any  of  the  provisions  of  the  will  does,  to  that  extent,  detennina 
ita  legal  effect.    Cunningham  v.  Cunningham,  718. 

t9.  Object  of  Section  20,  Cbaftxb  106,  REyLSED  STAroTBs  of  Kbntuokt, 
WAS  TO  Alibb  Lboal  Effbot  of  IteiDUABT  D'^^iSB.  SO  that  when  a 
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lB0My  should  Upie  it  shoald  not  beloqg,  m  theratofore,  to  the  general 
reeidnary  derieee,  bot  should  pass  m  in  case  of  intestacy.  That  section 
was  not  designed  meraly  to  fix  a  role  of  oonstrnction.    liL 

SO    RiBIDUAKT  LbCIATIB  WAS    EVTETLID  TO  WHATXVXn   PXKflOVAL  BhEAIB 

Fbix  WTO  Bnmusy  after  the  making  of  the  will,  by  lapse,  invalid  dis- 
position, or  other  aocideDLt^  nnder  the  law  of  Kentucky  as  it  stood  before 
the  reyiaed  statntea  took  eflEeet.  The  law  aa  to  real  estate  was  different. 
Id. 

ML  WoBDt  "VOT  OcHiBwm  DurooD  of  ur  Tms  Will"  do  not  hatb 
Bmor  OF  BMTBioniro  the  derise  to  a  particnbur  residne.  These  words 
do  not  express  any  other  intsntion  than  that  which  ia  necessarily  imi^ed 
in  e?ery  rssidnaiy  devise,  and  they  must  be  constraed  with  reference  to 
the  w^-establiahed  role  that  a  residnaiy  bequest  of  personal  estate  car- 
ries not  only  everything  not  disposed  of,  bet  everything  that^  in  the 
event,  toma  oat  not  to  be  disposed  of.    Id, 

&  Whxrb  Tkstatob  BaQVSATHS  Osri  Third  of  hib  Pssaoic al  Bbtats  to 
HD  WiFB  and  the  other  two  thirds  to  residnary  legatees,  and  the  be- 
qnest  to  the  wife  lapses  by  her  death  before  the  death  of  the  testator,  the 
personal  property  bequeathed  to  the  wife  becomes  a  part  of  the  residuum, 
and  passes  to  the  residuary  legatees.    Id, 

tk  B10BT8  OF  HxxBB  NOT  Pbovided  FOB  BT  WiLL^sre  govemcd  by  the  law 
in  force  at  the  testator's  death,  and  not  by  the  law  in  force  at  the  time 
of  the  execution  of  the  wilL    Lorieux  v.  Ketter,  696b 

%k  DaoLAiuTioira  of  Tbtatob  at  Tm x  of  Exxoutuio  Will  abb  Admib- 
■IBLB  to  ahow  that  children  not  mentioned  in  the  will  have  already  been 
provided  for,  and  that  such  onussion  was  intentional,  and  not  the  result 
of  accident  or  mistake.    *Id, 

fft.  ExTBiNSXo  EviDBNOx,  xiTaxR  WsiTTBir  OB  Pabol,  Dbclabatiovb  Of 
Tbstatob  at  the  time  of  executing  the  will,  or  any  aot^  drcumstancea, 
or  admission  of  the  teetator  which  will  go  to  show  that  children  omitted 
from  the  will  have  received  their  portion  of  the  estate,  or  that  the  testa- 
tor intended  to  pass  them  by,  is  admisrible  for  this  purpose.    Id, 

Jk  HOM X8TBAD   MAT  BB   DlBPOBBD  OF  BT  WiLL  wheU  the  tCStatOT  left   UO 

widow  and  had  not  lived  upon  the  land  for  five  or  six  yean  befon  hia 

death.    Id, 
tl.  Whxbb  thxbb  m  Ko  Pboof  TxHDnro  to  Show  Rbvogatiov  of  Will, 

and  the  question  of  revocation  is  left  to  the  Jury,  this  is  not  such  error  aa 

can  be  taken  advantage  of  by  the  contestant  of  the  wilL     TViylor  v. 

JTeOey,  ISa 
H  Will  u  Ibbblbtaht  abd  Ikadmi88IBLB  m  OoBBiBimro  ExBonoBli 

GoBTBAOT  upon  which,  if  liable  at  all,  he  is  liable  personally,  aince  hia 

authority  under  the  will  is  altogether  foreign  to  the  construction  of  his 

personal  contract.    Satrfbrd  v.  Bcwardy  101. 
See  BsTATBa  of  Dbgbdbnts;  Bzbootobb  abd  ADimnDRBATOBai 

WITNESSES. 

I*  liiHOB  Child  OF  Tbrasob  to  Whom  (Soods  abb  Fubbibhbd  uponpianto 
by  executor  to  pay  for  them  is  not^  on  the  ground  of  interest,  an  incooi- 
potent  witness  for  the  creditor.    Ba^ford  v.  Howard^  101. 

I,  Glbbk  Who  n  to  bb  Paid  bt  Shabb  nr  Profits  of  BosorBn  conducted 
by  partiea  afidnsfe  whom  a  material-man's  lien  for  Inmbsr  fonialiad  Ib 
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«rMt  A  bafldiag  U  Moght  to  be  enforoed,  b  a  eompeteat  wjIbii  for  i 

parties  in  tbe  proceeding  to  enforce  the  lien.    HwnUr  ▼.  BUmtkard^  647. 
S.  Objiotiov  to  Com PSTBircT  of  Wmc sss  on  Gboitkim  or  Pvbuc  Poliot  ok 

Iktbrut  is  Waiyxd,  where  the  deposition  of  sncb  witneae  is  taken  on 

BOtioe  to  thesttomey  of  the  adverse  part]i^  who,  with  knowledge  of  tht 

incompetency,  attended  the  examination,  and  cross-examined  the  witassi 

without  objection.    J?rioe  ▼.  lAit^  14S. 
4k  laraoLVKjvoT  m  Lioal  CoxrCLCBicic ;  and  a  witness*  althon^  well  aognaiatsd 

with  the  aflEUrs  of  an  indiyidnal,  cannot  bb  permitted  to  testify. that  snob 

tndiyidoal  was  insolvent  at  a  given  time.    Id, 
S.  Eebor  of  Lowkb  Coust  dt  Bbjbotiho  Wrmms  ab  Ibuumfbtbut  o« 

Obouvd  of  iNTSBcn  most  be  shown  bj  biU  of  cKosptioBa;  it  will  nal  bs 

prasomed.     ^ylor  v.  Ze^y*  IM. 
Bee  BnpuroB*  11|  JvptT  ajtd  JubobSi  \\  PuuDoro  An>  Pftaona^  IfL 


K 


pniiiM 

3  bios  Ob  035  013  b 


